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PREFACE. 


In  commending  to  the  favourable  consideration  of  the  legal  profession 
the  Sixth  Edition  of  **  Seton  "  on  Judgments,  the  Editors  desire  to 
draw  attention  to  some  of  the  principal  additions  and  improvements 
whidi  have  been  introduced  by  them  into  the  work.  The  main 
divisions  of  the  subject-matter  with  which  those  who  consult  "Seton" 
are  familiar  have  been  preserved,  but  certain  portions  of  the  work 
have  been  rearranged  and  rewritten  so  as  to  bring  the  whole  into 
conformity  with  existing  law  and  practice.  In  particular,  in  adapting 
the  old  Forms  of  what  are  called  "  money  "  orders  to  the  Supreme 
Court  Funds  Eules  and  in  inserting  new  Forms  of  ^'  money  "  orders, 
the  material  part  of  the  Lodgment  or  Payment  Schedule  has  been 
added  in  most  oases  to  the  Form  itself,  and  the  inconvenience  to 
the  draughtsman  of  constant  reference  to  the  specimen  Lodgment 
or  Payment  Schedules  contained  in  Volume  I.,  Chapter  XVI., 
"  LoDGM£NT  AND  Paymbnt  OP  Ftjnds,"  has  thus  been  avoided.  The 
Specimen  Schedules,  however,  being  useful  for  guidance  in  ordinary 
cases,  have  been  retained  in  the  present  Edition  in  their  former  position. 
In  Volume  I.  the  Forms  of  Mandatory  Injunctions,  wherever  they 
ocoor  in  Chapter  XXXL,  have  been  revised  so  as  to  accord  with 
the  decision  and  direction  of  the  Court  of  Appeal  in  Jackson  v. 
Normanby  Brick  Co,,  (1899)  1  Ch.  438.  The  Forms  of  Eeceivbe 
Orders  in  Chapter  XXXII.  have  been  carefully  remodelled,  in  view 
of  recent  decisions  and  directions  of  the  Judges,  as  to  the  giving  of 
security  and  in  other  particulars,  more  especially  in  the  matter  of 
appointing  Beceivers  in  Debenture  Holders'  Actions. 

In  Volume  IL,  Chapter  XL.,  dealing  with  Solicitors,  has  been 
specially  considered,  particularly  as  to  the  disciplinary  control 
exeroised  by  the  Court  and  the  Incorporated  Law  Society  respectively, 
for  which  see  Sections  IV.  and  V.  Chapter  XLL,  dealing  with 
TBTJffTEBS,  has  been  extensively  recast  both  as  to  Forma  and  Notes, 
having  regard  to  the  passing  of  the  Trustee  Act,  1893,  the  Land 
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Transfer  Act,  1897,  and  the  Judicial  TruBtees  Act,  1896.  In  treating 
of  Administration  in  Chapter  XLTV*.  several  useful  Forms  of 
complicated  Orders  on  Further  Consideration  have  been  added  (see 
Sections  III.  and  V.) ;  and  the  subject  of  Crbditor's  Action  by 
Mortgagee  has  been  transferred  to  Chapter  XL VII.,  in  Volume  III., 
relating  to  Mortgages.  Under  the  heading  of  Settlement  in 
Chapter  XLV.  it  has  been  thought  advisable  to  re-insert  the  Forms 
under  the  Settied  Estates  Act  which  were  contained  in  the  Fourth 
Edition  but  were  omitted  from  the  Fifth  Edition ;  and  at  the  same 
time  several  useful  Forms  have  been  added  to  the  Section  dealing 
with  the  Settied  Land  Acts.  In  Chapter  XLVI.,  Partition  and 
Sale,  the  Forms  have  been  rearranged  and  recast,  and  several 
obsolete  Forms  have  been  omitted  and  recent  Forms  substituted  for 
them. 

In  Volume  HI.,  Chapter  XLVH.,  Mortgages,  the  Section 
dealing  with  Mortgages  by  Companies  (Section  VII.)  has  been 
revised  and  the  latest  Forms  of  Orders  in  Debenture  Holders' 
Actions  have  been  inserted.  The  Section  devoted  to  Equitable 
Mortgages  has  received  similar  treatment,  and  in  the  Section  on 
Priority  (Section  XV.)  some  recent  Forms  have  been  inserted  with 
reference  to  the  provisions  of  the  Land  Transfer  Act,  1897,  as  to 
the  Land  Eegistrj.  In  Chapter  L.,  under  the  heading  Specific 
Performance,  the  Forms  have  been  somewhat  amplified  with  a  view 
to  avoiding  a  frequent  reference  to  previous  Forms.  Several  useful 
iB^orms  suitable  for  cases  where  difiSculty  occurs  in  enforcing  Orders 
for  Specific  Performance  have  been  also  inserted.  In  the  Chapter 
devoted  to  the  Lands  Clauses  Consolidation  Acts  (Chapter  LIII.), 
several  useful  Forms  have  been  inserted.  In  Chapter  LVI.,  imder  the 
heading  of  Companies,  many  important  alterations  have  been  made. 
The  old  Forms  have  been  redrawn  and  new  Forms  added,  having 
regard  to  recent  legislation  and  the  latest  decisions  under  the 
Companies  Acts,  1862  to  1900.  In  addition  some  Forms  of  Orders 
as  to  Rectifying  the  Begister  of  Members  of  companies  registered 
under  the  Companies  Act,  1862,  and  of  companies  not  so  registered 
have  been  inserted. 

The  Chapter  on  the  Defence  Acts  (Chapter  LVIII.)  has  been 
revised  so  as  to  include  both  Naval  and  Military  requirements,  and 
some  recent  Forms  of  Orders  relating  to  the  War  Department  have 
been  added. 

The  present  Edition  contains  Tables  of  all  Cases  cited,  of 
Statutes,  and  of  Eules  and  Orders,  and  concludes  with  the  G-eneral 
Index  to  the  entire  work.  This  Index  has  been  prepared  bj 
Mr.  Dale,  who  has  endeavoured  to  render  it  as  full  and  detaLLed  as 


Preface.  vii 

was  praoticable,  haying  regard  to  the  voluminous  oharaoter  and 
extensive  scope  of  the  work.  The  list  of  Equity  Judges  from 
1660y  which  has  heen  foimd  useful  in  praotioe  on  several  occasions, 
has  been  completed  up  to  the  present  time  and  again  inserted  at  the 
commencement  of  the  work. 

The  revision  and  preparation  of  the  notes  throughout  the  work 
and  the  collection  and  selection  of  the  points  of  law  which  it  was 
deemed  right  to  notice  have  been  the  special  charge  of  Mr.  Dale, 
while  Mr.  Tindal  King,  assisted  by  Mr.  Goldschmidt,  has  undertaken 
the  duty  of  collecting  and  preparing  the  Forms  for  the  press.  E6U3h 
of  the  iEiditors,  however,  has  throughout  assisted  the  others  to  the 
utmost  of  his  ability,  and  they  therefore  accept  a  joint  responsibility. 

In  order  to  render  the  work  more  immediately  serviceable  to 
practitioners,  the  decisions  of  the  Court  of  Appeal  reported  in  the  '^  Law 
Eeports  "  have  been  distinguished  by  the  letters  "  C.  A.,"  following  the 
particular  reference  to  those  reports,  and  where  oases  are  not  reported 
in  the  **  Law  Heports "  an  endeavour  has  been  made  to  give  all 
available  references,  not  only  to  the  "  Law  Journal  Reports,"  but 
also  to  the  "  Weekly  Reporter"  and  "Law  Times."  Many  additional 
references  to  the  old  authorized  reports  have  also  been  given. 

This  work  being  published  simultaneously  with  "Daniell's 
Chancery  Practice  "  and  "  Daniell's  Chancery  Forms,"  it  has  been 
found  practicable  to  insert  numerous  references  to  those  works.  For 
this  purpose  the  abbreviations  "  Dan."  and  "  D.  C.  F."  have,  for 
facility  of  distinction,  been  used  in  reference  to  the  "Practice"  and  the 
"Forms  "  respectively.  The  references  given  are  in  every  case  to  the 
page.  It  may  here  be  observed  that  the  very  valuable  work  of 
Messrs.  Brickdale  and  Sheldon  on  the  Land  Transfer  Acts  has  been, 
in  general,  referred  to  by  the  word  "  Brickdale  "  only. 

The  grateful  acknowledgments  of  the  Editors  are  due  to  several 
members  of  the  Chancery  Bar  for  assistance  kindly  rendered,  and  in 
particular  to  Mr.  J.  Ashton  Cross  (who  has  perused  a  considerable 
portion  of  the  work  and  made  many  valuable  suggestions)  and  to 
Messrs.  Cyprian  Williams,  P.  F.  Wheeler,  T.  Douglas,  Amyand  J. 
Hall,  and  W.  Cowell  Davies. 

The  Editors  are  also  greatly  indebted  to  Mr.  Registrar  Carrington 
and  Master  Hawkins  for  many  useful  hints  and  corrections  during 
the  progress  of  the  work,  to  Mr.  Registrar  Jackson,  Mr.  Registrar 
Pogh,  and  Mr.  Registrar  Farmer  in  reference  to  the  preparation  of 
several  important  Forms,  and  to  Master  Bumey  for  numerous 
valuable  suggestions  as  to  the  notes  on  points  of  practice.  The 
thanks  of  the  Editors  are  also  due  to  Mr.  A.  T.  Williams,  of  the 
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Official  Solicitor's  Department,  and  to  Mr.  J.  B.  Newman,  of  the 
Chambers  of  Mr.  Justice  Byrne  and  Mr.  Justice  Buckley.  The  help 
of  Messrs.  H.  N.  Colville,  J.  W.  Oppermann,  and  H.  R.  Leach, 
of  the  Paymaster's  Office,  with  regard  to  "  money  "  orders,  also  deserves 
recognition.  The  assistance,  moreover,  of  the  late  Mr.  Registrar 
Lavie  was  invaluable,  particularly  in  the  revision  of  the  Chapter  on 
Mortgages,  and  must  be  gratefully  acknowledged. 

The  Editors  have  also  to  tender  their  thanks  to  C.  N.  Dalton, 
Esq.,  C.  B.,  the  Comptroller-General  of  Patents  and  Trade  Marks,  for 
valuable  information  in  reference  to  the  portion  of  the  work  dealing 
with  Patents  and  Trade  Marks. 

The  important  draft  Eules  in  reference  to  costs  and  other 
matters  printed  and  issued  in  August,  1901,  did  not  escape  the 
attention  of  the  Editors.  As,  however,  the  operation  of  these  rules 
is  suspended,  and  they  may  receive  further  consideration  before  they 
take  their  final  shape,  the  Editors,  after  careful  consideration,  came 
to  the  conclusion  that  they  were  not  appropriate,  at  the  present 
juncture,  for  insertion  in  a  permanent  work. 

It  may  be  recollected  that  previous  Editions  of  "  Seton  "  have,  in 
consequence  of  the  magnitude  of  the  work,  been  brought  out  in 
successive  volumes,  .^0n  the  present  occasion  it  was  thought  by  the 
Editors  that  the  convenience  of  the  profession  would  be  best  consulted 
by  bringing  out  the  entire  work  at  one  and  the  same  time.  Through 
the  enterprise  of  the  publishers  this  task  (which  was  one  of  some 
difficulty)  has  been  accomplished,  and  it  has  been  found  possible  to 
insert  in  the  body  of  the  work  references  to  all  cases  decided  and 
reported  down  to  and  including  the  September  number  of  the  ^^  Law 
Reports,"  the  references  to  the  more  recent  cases  being  necessarily 
brief.  Much  additional  labour  in  the  matter  of  revision  has  thus 
devolved  upon  the  Editors,  and  they  venture,  therefore,  to  hope  with 
some  confidence  that  the  members  of  the  profession  will  extend  to 
any  shortcomings  that  kind  consideration  which  has  been  shewn  to 
previous  Editors  of  the  work. 

C.  C.  M.  D. 

W.  T.  K. 

W.  O.  G. 

LnrooLir'8  Imr. 

September,  1901. 
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EQUITY  JUDGES  FROM  1660. 


HOLDEBS  OF  THE  QBEAT  SEAL. 


1660 

June 

1 

L.O. 

1667 

Aug. 

31 

L.K. 

1672 

Nov. 

17 

L.C. 

1673 

Nov. 

9 

L.K. 

1675 

Dec. 

19 

L.a 

1682 

Dec. 

20 

L.K. 

1685 

Sept. 

28 

L.O. 

1689 

Mar. 

4 

L.  Commrs 

1690    May  14    L.  Coimurs. 


1693 

Mar.  23 

L.K. 

1697 

April  22 

L.O. 

1700 

April  27 

L.  Commrs. 

May  21 

Ti.K. 

1705 

Oct.    11 

L.K. 

1707 

May     4 

L.O. 

1710 

Sept.  26 

L.  Commrs. 

___ 

Oct.    19 

L.K. 

1713 

April    7 

L.C. 

1714 

Sept.  21 

L.C. 

1718 

Aprill8 

L.  Commrs. 

May   12 

L.C. 

1725 

Jan.      7 

L.  Commrs. 

June     1 

L.C.. 

1733 

Nov.  29 

L.C. 

Edward,  Lord  Hyde,  afterwards  Earl  of 

darendon. 
Sir  Orlando  Bridgeman,  Bart. 
Anthony,  E.  of  Shaftesbury. 
Sir  Heneage  Finch,  aft.  Lord  Finch. 
The  same,  aft.  E.  of  Nottingham. 
Sir  Francis  North,  att.  Lord  Guilford. 
George,  Lord  Jeffreys. 
Sir  J.  Maynard,  K.A.S.,  Anthony  Keck, 

William  Bawlinson,  S.L. 
Sir  John  Trevor,  Sir  W.  Eawlinson,  Sir 

George  Hutchins. 
Sir  John  Somers. 
John,  Lord  Somers. 
Sir  John  Holt,  C.J.,  Sir  George  Treby,  C.J., 

Sir  Edward  Ward,  C.B. 
Sir  Nathan  Wright,  K.S. 
William  Cowper,  Q.C. 
William,  Lord  Cowper. 
Sir  Thomas  Trevor,  C.  J.,  Tracy,  J.,  Scrope, 

B.  of  Exch.  Scotland. 
Sir  Simon  Harcourt,  aft.  Lord  Harcourt. 
S.,  Lord  Harcourt,  aft.  Yisct.  Harcourt. 
W.,  Lord  Cowper,  aft.  E.  Cowper. 
Tracy,  J.,  Pratt,  J.,  Montague,  B. 
Thos.,  Ld.  Parker,  aft.  E.  of  Macclesfield. 
Sir  J.  Jekyll,  M.R.,  Sir  Jeffery  Gilbert,  B., 

Sir  Bobert  Baymond,  C.J. 
Peter,  Lord  King. 
Charles,  Lord  Talbot. 


Equity  Judges  from  1660. 


1787 

Feb.  21 

L.C. 

1756 

Nov.  19 

L.  Commrs. 

1757 

June  30 

L.K. 

1761 

Jan.   16 

L.C. 

1766 

July  30 

L.C. 

1770 

Jan.   17 

L.C. 

— 

Jan.  21 

L.  Commrs. 

1771 

Jan.  23 

L.C. 

1778 

June    3 

L.C. 

1783 

April   9 

L.  Oommrs. 

-1. 

Deo.  23 

L.C. 

1792 

June  15 

L.  Oommrs. 

1793 

Jan.  28 

L.a 

1801 

April  14 

L.C. 

1806 

Feb.     7 

L.C. 

1807 

April   1 

L.C. 

1827 

May     2 

L.O. 

1830 

Nov.  22 

L.C. 

1834 

Nov.  22 

L.O. 

1835 

April  23 

L.  Oommrs. 

1836 

Jan.   16 

L.O. 

1841 

Sept.    3 

L.O. 

1846 

July     6 

L.O. 

1850 

June  19 

L.  Oommrs. 

— 

July  15 

L.O. 

1852 

Feb.  27 

L.O. 

— 

Dec.  28 

L.O. 

1858 

Feb.  26 

L.O. 

1859 

June  18 

L.O. 

1861 

June  26 

L.O. 

1865 

July     7 

L.O. 

1866 

July     6 

L.O. 

1868 

Feb.  29 

L.O. 

— 

Dec.     9 

L.O. 

1872 

Oct.    15 

L.O. 

1874 

Feb.  21 

L.O. 

1880 

April  28 

L.O. 

1885 

June  25 

L.O. 

1886 

Feb.     6 

L.O. 

— 

Aug.    4 

L.O. 

1892 

Aug.  18 

L.O. 

1895 

June  29 

L.O. 

Philip,  Lord  Hardwicke,  afterwards 

Earl  of  Hardwicke. 

Sir  J.  Willes,  C.J.,  Smythe,  B.,  Wilmot,  J. 

Sir  Bobert  Henley,  aft.  Lord  Henley. 

The  same,  aft.  E.  of  Northington. 

Oharles,  Lord  Oamden,  aft.  E.  Oamden. 

Hon.  Oharles  Yorke. 

Smythe,  B.,  Ashton,  J.,  Hon.  H.  Bathurst,  J. 

H.,  Lord  Apsley,  aft.  E.  Bathurst. 

Edward,  Lord  Thurlow. 

Alex.,  Ld.  Loughborough,  O.J.,  Ashurst, 
J.,  Hotham,  B. 

Edward,  Lord  Thurlow. 

Sir  J.  Eyre,  O.B.,  Ashurst,  J.,  Wilson,  J. 

A.,  Ld.  Loughborough,  aft.  E.  of  Bosslyn. 

John,  Lord  Eldon. 

Thomas,  Lord  Erskine. 

John,  Lord  Eldon,  aft.  E.  of  Eldon. 

John  Singleton,  Lord  Lyndhurst. 

Heniy,  Lord  Brougham  and  Yauz. 

John  Singleton,  Lord  Lyndhurst. 

Sir  0.  0.  Pepys,  M.R.,  Sir  L.  Shadwell, 
y.-O.  of  E.,  Bosanquet,  J. 

Oharles  Ohristopher,  Lord  Oottenham. 

John  Singleton,  Lord  Lyndhurst. 

0.  0.,  Ld.  Oottenham,  aft.  E.  Oottenham. 

Henry,  Lord  Langdale,  M.E.,  Sir  L.  Shad- 
well,  V.O.  of  E.,  Eolfe,  B. 

Thomas,  Lord  Truro. 

Edward  Burtenshaw,  Lord  St.  Leonards. 

Hobert  Mousey,  Lord  Oranworth. 

Frederick,  Lord  Ohelmsford. 

John,  Lord  Oampbell. 

Bichard,  Lord  Westbury. 

Eobert  Mousey,  Lord  Oranworth. 

Frederick,  Lord  Ohelmsford. 

Hugh  MacOalmont,  Lord  Oaims. 

William  Page,  Lord  Hatherley. 

Eoundell,  Lord  Selbome. 

Hugh  MacOalmont,  Lord  Oaims. 

Boimdell,  Lord  Selbome. 

Hardinge  Stanley,  Lord  Halsbury. 

Farrer,  Lord  Hersohell. 

Hardinge  Stanley,  Lord  Halsbury. 

Farrer,  Lord  Herschell. 

Habdinge  Stanley,  Lord  Halsbubt,  aft. 
Eabl  of  Halsbury. 
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MASTERS  OF  THE  BOLLS. 

1660  June     1  John,  Lord  Colepepper. 

—  Nov.     3  Sir  Harbottle  Grimston. 
1686  Jan.    12  Sir  John  Churchill. 

—  Oct    20  Sir  John  Trevor. 
1689  Mar.  13  Henry  Powle,  Eaq. 
1693  Jan.    13  Sir  John  Trevor. 
1717  July   13  Sir  Joseph  JekyU. 
1738  Oct.      9  Hon.  John  Vemey. 
1741  Nov.     5  William  Fortescue,  Esq. 
1750  Jan.    11  Sir  John  Strange. 
1754  May  29  Sir  Thomas  Caarke. 
1764  Dec     4  Sir  Thomas  Sewell. 

1784  Mar.  30  Sir  Lloyd  Kenyon,  aft.  Lord  Kenyon. 

1788  June    4  Sir  Bichard  Pepper  Arden,  aft.  Lord  Alvanley. 

1801  May  27  Sir  WiUiam  Grant. 

1818  Jan.     6  Sir  Thomas  Flumer. 

1824  April,  5  Eobert,  Lord  Gifford. 

1826  Sept.  14  Sir  John  Singleton  Copley,  aft.  Lord  Lyndhurst. 

1827  May     3  Sir  John  Leaoh. 

1834  Sept.  29  Sir  Charles  Christopher  Fepys,  aft.  E.  of  Oottenham. 

1836  Jan.   19  Heniy,  Lord  Langdale. 

1851  Mar.  28  Sir  John  Bomilly,   aft.  Lord  Homilly.     (Resigned 

1873  Aug.  29  Sir  George  Jessel.  March,  1873.) 

1883  April   3  Sir  William  Baliol  Brett,  aft.  Lord  Esher. 

1897  Oot.    25  Sir  Nathaniel  Lindley,  aft.  (1900)  Lord  Lindley. 

1900    May  10        Sir  Richard  Webster,  G.C.M.G.,  aft.  Lord  Alyerstone, 

and  (22  Oct.  1900)  L.C.J.  of  England. 

1900    Oct.    23        Sib  Abohibau)  Levin  Smith. 

LOBDS  JUSTICES  OF  APPEAL  IN  CHANCERY. 

1851    Oct.      8        Sir  J.  L.  Ejdght-Bruoe. 

Robert  M.,  Lord  Cranworth. 

Sir  G.  J.  Turner. 

Sir  Hugh  Cairns,  aft.  Lord  Cairns. 

Sir  John  Rolt.    (Resigned  Feb.  1868.) 

Sir  Charles  Jasper  Selwyn.     (d.  11  Aug.  1869.) 

Sir  William  Page  Wood,  aft.  Lord  Hatherley. 

Sir  George  Markham  Gifiard.     (d.  13  July,  1870.) 

Sir  William  Milboume  James. 

Sir  George  Mellish. 

COURT  OF  APPEAL. 

The  Lobd  Ohancbllob. 

Thb  Lob2>  Chibf  Justice  of  England. 

The  Mastkb  of  the  Rolls. 

The  Pbbsidsnt  of  the  Feobate,  Ditoboe,  and  Admibalty  Divisioir. 
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OOUBT  OF  APPEAL.— OnfiMory  Judge$  {Lord*  JutticM  of  Appeal). 

,  1870  July     2        Sir  W.  M.  James,     (d.  7  June,  1881,) 

—  Aug.    9        Sir  G.  Mellish.     (d.  12  June,  1877.) 

1875  Oct.    29        Sir  Eichard  Baggallay.     (Resigned  30  Nov.  1885.) 

1876  Oct.    27        Sir  Geo.  Wm.  Wilahere  Bramwell.  (Resigd.  Oct.  1881.) 

—  Oct.    27        Sir  William  Baliol  Brett  (aft.  M.R.  and  Lord  Esher). 

—  Oct.    27        Sir  Richard  Paul  Amphlett.     (Resigned  Nov.  1877.) 

1877  June  28        Sir  Henry  Cotton.     (Resigned  Oct.  1890.) 

—  Nov.    2        The  Hon.  Alfred  Henry  Thesiger.     (d.  Oct.  20, 1880.) 

1880  Not.    5        Sir  Robert  Lush. 

1881  Aug.  27        Sir  George  Jessel.     (d.  21  Mar.  1883.) 

—  Nov.     1         Sir  Nathaniel  Lindley  (aft.  M.R.  and  Lord  Lindlej). 

1882  Jan.   17        Sir  John  Holker.     (Resigned  17  May,  1882.) 

—  May  —        Sir  Charles  Synge  Christopher  Bowen  (aft.  Ld.  Bowen). 

—  Oct.    —        Sir  Edward  Fry.     (Resigned  June,  1892.) 

1885  Dec.     1         Sir  Henry  Charles  Lopes  (aft.  Lord  Ludlow ;  resigned 

25  Oct.  1897). 

1890  Nov.  14         Sir  Edward  Ebenezer  Kay.     (Resigned  Dec.  1896.) 

1892  June  17         Sir  Archibald  Levin  Smith  (aft.  M.R.). 

1893  Oct.    24        Sir  Horace  Davey  (aft.  Lord  Davey). 

1894  Oct.    11        Sir  John  RiGBY. 

1897  Jan.   12        Sir  Joseph  WiUiam  Chitty.     (d.  15  Feb.  1899.) 

1897  Oct.    25        Sib  Richard  Henn  Collins. 

1897  Nov.    2        Sib  Roland  Vaxjghan  Williams. 

1899  Feb.  22        Sib  Robert  Romer,  G.C.B. 

1900  Oct.    27        Sib  James  Stibling. 

VICE-CHANCELLORS. 

1813  April  14  Y.  -C.  of  E.     Sir  Thomas  PlUmer. 

1818  Jan.   13  V.-C.  of  E.      Sir  John  Leach. 

1827  May    4  V.-C.  of  E.      Sir  Anthony  Hart. 

—  Nov.     1  V.-C.  of  E.     Sir  Lancelot  Shadwell. 

1841  Oct.    —  V.-C.  K.-B.     Sir  James  Lewis  Knight-Bruce. 

—  —  V.-C.  W.       Sir  James  Wigram. 

1850  —  V.-C.  Ld.C.     Sir  Robt.  M.  Rolfe,  aft.  Lord  Cranworth. 

1851  April   7       V.-C.  T.        Sir  George  James  Turner. 

—  Oct.    —       V.-C.  K.       Sir  Richard  Torin  Elindersley.     (Resigned 

Nov.  1866.) 

—  —  V.-C.  P.       Sir  James  Parker,     (d.  13  Aug.  1852.) 

1862  Oct.    —       V.-C.  S.        Sir  John  Stuart     (Resigned  April,  1871.) 

1858  Jan.   —       V.-C.W.      Sir    WiUiam    Page    Wood,     aft.    Lord 

Hatherley. 

1866  Dec.     1       V.-C.  M.       Sir  Richard  Malins. 

1868  Mar.    6       V.-C.  G.       Sir  George  Markham  Giffard. 

1869  Jan.     1       V.-C.  J.        Sir  William  Milboume  James. 

1870  July    4       V.-C.  B.        Sir  James  Bacon.   (Resigd.  10  Nov.  1886.) 

1871  April  19       V.-C.  W.       Sir  John  Wickens.     (d.  23  Oct.  1873.) 
1873  .  Nov,  11       V.-O.  H.       Sir  Charles  Hall.     (Resigned  Oct.  1882.) 
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JUSTICES  OF  THE  HIGH  COURT  (CHANCERY  DIVISION). 

1877  April  24  Sir  Edward  Fry.     (Appointed  L.J.  Oct.  1882.) 

1881  Map.  80  Sir  Edward  Ebenezer  Kay.     (Appd.  L.J.  Nov.  1890.) 

—  Aug.  27  Sir  Joseph  William  Chitty.     (Appd.  L.J.  Jan.  1897.) 

1882  Nov.     1  Sip  Ford  North.     (Resigned  Jan.  1900.) 

—  Oct.    —  Sip  John  Pearson,     (d.  13  May,  1886.) 

1886  May  20  Sip  James  Stirling.     (Appointed  L.J.  Oct.  1900.) 

—  Nov.  12  Sib  Arthur  Kekewioh. 

1890  Oct.     17  Sir  Robert  Romer.    (Appointed  L.J.  22  Feb.  1899.) 

1897  Jan.    18  Sm  Edhtjitd  Widdriwqton  Bybnb. 

1899  Feb.  22  Sm  Herbert  Habdy  Oozens-Hardy. 

1899  Oct.    24  Sir  George  Farwell. 

1900  Jan.    11  Sir  Henry  Burtox  Buckley. 
1900  Oct.    31  Sir  Matthew  Joyce. 


TABLE  SHOWINO  THE  SUCCESSION  OF  THE  VICE-CHANCELLOBS 

AND  OF  THE  JUSTICES  OF  THE  HIGH  COURT  IN  EACH  COURT. 

SirGoo.  Jessel,  M.R.  Sir  T.  Flnmer,            Sir  J.  L.  Knight-  Sir  J.  Wigram,  V.C. 

Sir  J.  W.  Chitty,  J.                  V.C.  of  E.                 Bruce,  V.C.  Sir  Q.  J.  Tnmer,  V.C. 

Sir  R.  Romer,  J.       Sir  J.  Leach,               Sir  J.  Parker,  V.C.  Sir  W.  P.  Wood,  V.C. 

SibE.  W.  Bnun,  J.                  V.C.  of  E.  Sir  J.  Stuart,  V.C.  Sir  Qt,  M.  Giflard,  V.C. 

Sir  A.  Hart,                Sir  J.  Wiokena,  V.C.  Sir  W.  M.  Jamee,  V.C. 

V.C.  of  E.  Sir  C.  Hall,  V.C.  Sir  J.  Bacon,  V.C. 

Sir  L.  Shadwell,          Sir  E.  E.  Eaj,  J.  Sir  E.  E.  Eiij,  J. 

V.C.  of  E.  Sir  J.  Stirling,  J.  {tince  Nov,  1886). 

SirR.  M.  Rolfe,  V.C.  Si&Gbo.Fabwbll,  J.  SxB  A.  Ebzbwiob,  J. 

Sir  R.  T.  Kinderslej,  V.C. 

Sir  R.  Malina,  V.C. 

Sir  E.  Fry,  J. 

Sir  John  Pearson,  J. 

Sir  Ford  North,  J. 

Sib  H.  H.  Cozenb-Habdt,  J. 

JCTSnCES  OF  THE  HIGH  COURT  OF  JUSTICE,  APPOINTED  UNDER 
40  ft  41  VICT.  0.  9,  FOR  THE  HEARING  ONLY  OF  ACTIONS. 

Sir  E.  Fry,  J.  Sir  E.  Eomer,  J. 

Bip  E.  E.  Elay,  J.  Sir  E.  W.  Byme,  J. 

Sir  J.  Pearson,  J.  Sir  H.  H.  Cozens-Hardy,  J. 

Sir  Ford  North,  J.  Sir  Geo.  Farwell,  J. 

Sir  J.  Stirling,  J.  Sir  H.  B.  Buckley,  J. 

Sir  A.  Kekewich,  J.  Sir  Matthew  Joyce,  J. 

NOTE. — By  an  order  of  the  Lord  Chancellor  dated  1 1th  Dec.  1900,  it  was  stated  to  be 
expedient  that  Chambers  should  be  attached  to  Mr.  Justice  Buckley  and  Mr.  Justice 
Joyce  for  the  pnrpooe  of  dealing  with  Chamber  applications,  and  it  was  ordered  that 
the  Chamben)  attached  to  Mr.  Justice  Kekewich  should  be  transferred  from  Mr.  Justice 
Kekewich  and  be  attached  to  Mr.  Justire  Kekewich  aud  Mr.  Justice  Joyce  jointly,  that 
the  Chanlbers  attached  to  Mr.  Justice  Byme  be  transferred  from  Mr.  Justice  Byrne  and 
be  attached  to  Mr.  Justice  Bvme  and  Mr.  Juutice  Buckley  jointly,  and  that  the 
Chambers  attached  to  Mr.  Justice  Cozens-Hardy  and  Mr.  Justice  Farwell  respectively 
be  attached  to  Mr.  Justice  Cozens-Hardy  and  Mr.  Justice  Farwell  jointly,  and  this 
order  waa  to  oome  into  operation  on  the  11th  January,  1901. 
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jurisdiction  of  that  Court.  18.  Substituted  service  of  subpoena  to 
name  a  new  solr  in  place  of  one  struck  off  the  rolls,  O.  LXYn, 
rr.  2,  6 Pages  4—10 

NoTBS: — Service  generally — Service  on  partners — Substituted  service- 
Service  ex  juT. — Of  wnt  of  summons — Of  other  proceedings — Affidavit 
of  service — Discharge  of  order  for  servibe — ^Third  party  procedure 

10—20 


CHAPTEE  ni. 

APPEARANCE  AND  DIRECTIONS. 

Section  I. — Appearance. 

Forms  : — 1.  Appearance  set  aside  on  ground  that  address  is  illusory  or 
fictitious.  2.  Leave  to  a  person  not  being  a  deft  to  appear  and 
defend  an  action  for  the  recovery  of  land.  3.  Third  party  served 
with  notice  of  claim  for  indemnity  to  defend.  4.  Leave  for  a  deft  to 
appear  after  judraient.  5.  Leave  to  deft  to  defend  on  paying  a  sum 
into  Court.  6.  Deft  allowed  to  defend,  after  judgment  oy  default, 
on  payment  of  costs         ......      Pages  21,  22 

Notes: — ^Appearance  generally — Of  third  party — After  judgment — ^Leave 
to  defend 22—24 

Section  n.— Sttmmonb  for  Direotions. 

Forms: — 1.  Order  on  summons  for  directions.  2.  Order  on  notice  for 
subsequent  directions  after  order  for  directions-        -        -        -    24 

Notes 24,  25 


OHAPTEE  IV. 

SECURITY  FOR  COSTS. 


Forms  : — 1.  Pit  to  give  security  for  costs  bj  bond  or  lod^ent  in  Court. 
2.  Pit  to  jBtate  residence  in  writ,  and  if  abroad  to  give  security  for 
costs,  either  by  bond,  or  by  payment  into  Court.  3.  Petitioner  to 
give  security  for  costs      -        -        -        -        -        -        -       26,  27 

Notes  :— Security — ^Lisolvency  or  Poverty     ...        -      28—30 


CHAPTEE  V. 

PLEADINGS. 


Forms  : — I.  Statement  of  claim  struck  out.  2.  Striking  out  part  of  state- 
ment of  defence  for  scandal.  3.  Statement  of  claim  struck  out  and 
action  dismissed.  4.  To  take  pleadings  off  the  file.  5.  Leave  to 
plead  further  grounds  of  defence  arising  after  delivery  of  statement 
of  defence.  6.  Order  for  delivery  of  further  statement  of  particulars' 
of  counterclaim.  7.  Deft  refused  permiBsion  to  avail  himself  of  his 
counterclaim.  8.  Order  to  exclude  counterclaim.  9.  Leave,  by 
further  reply,  to  plead  grounds  of  defence  to  counterclaim  arising 
after  reply.  10.  Leave  to  plead  (before  joinder  of  issuej  subsequentiy 
to  reply.  11.  Leave  to  withdraw  pleadings.  12.  Another  form. 
13.  Order  on  appeal  for  further  and  better  particulars       -      31 — 34 

Notes  : — Scandalous  and  embarrassing  matter — Proceedings  in  lieu  of 
demurrer— Procedure  generally — ^Particulars — Proceedmg  to  trial 
without  pleading     -.-.....      34 — 40 
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CHAPTEE  VI. 

AMENDMENT. 

Section  I. — ^Pleadino8. 

FoBMS  : — 1.  Amendment  of  pleading  disallowed.  2.  Amendment  at  the 
trial  for  the  puiposes  of  opening  settled  accounts       -        -    Page  4 1 

Notes  -        -        ---------     41—44 

Section  II.— Amendment  as  to  Paeties. 

FoEMS :— 1.  Adding  pit,  amendment  of  writ  and  statement  of  claim  by 
naming  the  A.  Q.  as  pit.  2.  Pit  undertaking  to  amend  and  make 
A.-G.  a  party—order  discharged.  3.  Order  nisi  to  add  defts  in 
consolidated  action.  4.  Action  defective  for  want  of  parties — trial 
to  stand  over  -        -        -        -        -        -        -        -        -       44»  4j 

Notes  : — Adding  or  striking  out  parties — ^Form  of  application  -      45—49 


CHAPTEE  Vn. 

DI8C0VEEY. 

FoEMs: — 1.  Leave  to  deliver  interrogatories  affcer  close  of  pleadings. 
2.  Order  to  answer  interrogatories.  3.  Order  for  further  answer  to 
interrogatories.  4.  Order  enlarging  time  to  answer  interrogatories. 
5.  Order  to  strike  out  interrogatories.  6.  Order  to  strike  out 
scandalous  matter  from  interrogatories  and  affts.  7.  Order  to 
make    afft    of    documents,    and    for    inspection    at    solr*s    office. 

8.  The  like— mutual  discovery  and  non-disclosure  of  clients*  names. 

9.  Order  as  to  inspection,  not  requiring  sealing  up.     10.  Order  for 

afft  —  and  for  deposit  of    documents    in    Court.     11.    Order   for 

afft  ^  and  for  inspection   at   solr's.  office — against  two   or   more 

parties.     12.  The  like — and  for  inspection  against  a  public  body. 

13.  Order    for    afift    and    inspection   against   Bepublican    Foreign 

government.     14.  Order  for  production  and  inspection  of  documents 

referred  to  in  an  afft   or  pleading.      15.   Order  for  inspection  of 

documents  before  deciding  whether  privileged.     15a.  For  inspection 

of  documents  held  not  privileged.     16.  Defts  to  make  afft  as  to 

docaments  showing  pit  heir-at-law's  pedigree  and  for  inspection. 

17.  Order  enlarging  time  when  afft  filed  is  insufficient.     18.  Order 

for    further    afft    as    to    particular    documents    against   one   deft. 

19.  Order  for  production,  on  prepayment  of  expenses,  of  documents 

from    India   set   forth   in   deft's   afft.      20.    Pit,   the   assignee   of 

bankrupt,   to  have   same   inspection   of  accounts  kept  in   Indian 

currency  as  bankrupt  was  entitled  to  under  former  order — with 

bankrupt's  aid  as  accountant.    21.  Further  order  for  inspection  by 

clerk  of  pit's  solr  and  by  the  bankrupt.    22.  Inspection  of  letters 

from  third  x>arty  marked  "  private,"  on  undertaking  not  to  use  them 

for  any  collateral  purpose.    23.  Order  for  inspection  against  exors 

on   application    of   a   claimant   after   admon   decree.     24.    Order 

overruling  objections,  and  for  production  against  exors   on  like 

application.     25.   Claimant  against  testator's   assets  to  deposit  in 

dmimbers  suspected  documents  used  by  him  as  evidence — and  for 

inspection  of  them  by  witness— and  of  other  documents  admitted. 

26.  Deposit  of  mortgage  deed  and  policies  in  Court.     27.  Order  for 

production  in   Court  and  in   Chambers  enforced  by  attachment. 

28.    Order    on    motion    objecting   to    insufficiency   of    answer    to 

interrogatories.    29.  Ex  parte  order  under  Bankers'  Books  Evidence 

Act.    30.  Order  for  names  of  parties  constituting  a  firm    -      50 — 62 

Notes: — ^Discovery  and  production  generally — ^Actions  for  discovery 

s. — ^VOL.  1.  b 
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only — Procedure  to  obtain  discovery — Security  for  costs  of  dis- 
covery— ^Leave  of  the  Court — ^Interrogatories — ^Afft  in  ansver — 
Discovery  of  documents— Afft  as  to  documents — Production  of 
documents — Possession  or  power — Mortgages — Impeached  docu- 
ments— Inspection — Sealing  up  parts —Besistance  to  discovery — 
Irrelevancy — Discovery  relating  exclusively  to  own  case — Premature 
discovery  —  Privilege  —  Communications  with  solr  or  counsel  — 
Cases  and  opinions  of  counsel — Communications  with  aeents — Public 
policy— Criminating  questions — Process  in  default  of  discovery — 
Using  discovery  at  the  trial — ^Inspection  of  property  -    Pages  62---97 

Foams  : — ^Delivery  out  of  documents.     1.  To  a  party  or  purchaser.    2,  To 
a  party's  solr  to  be  produced  in  evidence  -        -        -        -       97,  98 

Notes  ------------98 


CHAPTER  Vin. 

EVIDENCE. 

Forms  : — 1.  Leave  to  serve  suhpcena  ad  testificandum  in  Scotland* 
2.  Leave  to  prove  particular  facts  by  afft.  3.  Witness  to 
attend  to  be  cross-examined  on  his  afft.  4.  Witness  to  attend 
at  Chambers  to  be  examined.  5.  Order  directing  Governor  of 
Holloway  Prison  to  produce  a  witness  (in  prison  for  contempt). 

6.  Order  appointing  examiner  to  take  examination  of  a  witness. 

7.  Order  to  take  examination  of  aged  vritness  de  bene  ease  before  the 
examiner.  8.  Another  form.  9.  Witnesses  to  be  examined  before 
one  of  the  examiners  of  the  Court.  10.  To  take  evidence  de  bene  esse 
in  an  action  to  perpetuate  testimony  where  the  pleadings  are  not 
closed.  11.  Publication  of  evidence  taken  in  an  action  to  perpetuate 
testimony.     12.  Another  form        -----      99 — 102 

Notes  : — ^Hules  and  orders — ^Beading  evidence  taken  in  another  cause  or 
matter — ^Examination  de  bene  esse — Examination  by  commission — 
Action  to  perpetuate  testimony  —  Form  and  contents  of  afft — 
Before  whom  and  where  affts  may  be  sworn — Examination  before 
an  examiner — Bankers'  books         -----     102 — 112 


CHAPTER  IX. 

CHANGE  AND  REPRESENTATION  OF  PARTIES. 

SEonoN  I.— Change  of  Parties  and  Transmission  of  Interest. 

Forms  : — 1.  Order  to  continue  proceedings  against  a  new  party.  Common 
alle^tions  in  orders  to  continue  or  carry  on  proceedings.  2.  Con- 
tinumg  proceedings  against  representative  of  an  accounting  party. 
3.  Infant  bom  after  action  brought.  4.  Continuing  proceedings 
against  admor  of  extrix  who  is  also  admor  de  bonis  non  of  testator. 
5.  Order  to  substitute  a  Registered  Public  Officer    -        -    113 — 116 

Notes 115—119 

Section  II. — Dispensing  with  and  appointing  Eepresentatives. 

Forms: — 1.  Order  to  carry  on  proceedings  without  a  representative. 
2.  Order  appointing  pit  to  represent  deceased  pits,  3.  Order  at 
the  hearing  appointing  a  deft  to  represent  deceased  def ts.  4.  Appoint- 
ing persons  to  represent  various  classes  in  order  to  decide  questions  of 
construction-         --------     119 — 121 

Notes ^       -    121--123 
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CHAPTER  X. 

CONSENT  AND  COMPROMISE. 

FoBMS  : — 1.  Jud^iment  or  order  made  by  consent.  2.  Direction  inserted 
by  consent  in  jud^^ent  or  order.  3.  Stay  of  proceedings  on  the 
terms  of  a  compromise  >-.--.-    Page  124 

Notes  : — Compromise  in  absence  of  parties  interested     -        -    124—127 


CHAPTER  XI. 

DISC0NTINT7ANCE  AND  DISMISSAL. 

Section  I.—Discontinxjanob  op  Action. 

FoBHB  : — 1.  Judgment  after  notice  of  discontinuance.    2.  Order  to  dis- 
continue.    3.  Oonnterclaim  dismissed  by  consent     ...        -    128 

Notes  :— Rules  and  orders 128—130 

SEcnoN  n. — Stat  op  Proceedings. 

FoBHS : — 1.  Proceedings  stayed  until  satisfaction  of  judgment  in  another 
division.  2.  Stay  of  proceedings  until  payment  of  costs  by  pit. 
3.  Stay  of  proceedings  without  costs  on  submission  by  defts  to  pit's 
demand.  4.  Stay  of  proceedings  on  terms.  5.  Stay  of  proceedings 
as  to  party  wall  on  undertaking  by  consent.  6.  Order  preventing 
frivolous  applications  in  pending  actions.  7.  Injunction  against 
proceeding  with  arbitration    ------     130 — 132 

Notes  : — When  proceedings  may  be  stayed   -        -        -        -    132 — 134 

Section  HI. — Dismissal  for  want  op  Prosecution. 

Forms: — 1.  Order  to  dismiss  for  not  delivering  statement  of  claim. 
2.  The  like—in  default  of  answer  to  interrogatories,  or  discovery  or 
ii^ection  of  documents.  3.  The  like — in  default  of  giving  notice  of 
trial.  4.  Pit  ex  jur, — dismissal  for  want  of  prosecution  in  default  of 
security  for  costs.  5.  Dismissal  in  default  of  payment  by  pit  of  costs 
xmder  former  order         -------     134 — 136 

Notes  : — Dismissal  for  want  of  prosecution  -        -        -        -      136,  137 

Section  IV.— Dismissal  at  the  Hearing. 

Poems:— 1.  Dismissal  of  action.  2.  The  like.  3.  Judgment  for  deft. 
4.  Dismissal  of  action  when  pit  does  not  appear.  5.  Judgment 
dismiBsing  action  in  default  of  pit's  appearance  set  aside,  and  action 
restored  on  payment  of  costs  of  the  day  -        -        -        -      137,  138 

Notes  :—Eules  and  orders— -ff« /«M?tcato       -        -        -        -    138—140 


CHAPTEE  Xn. 

trial  and  judgment. 

Section  I.— Trial. 

Forms:--!.  Judgment  at  trial  by  judge  without  a  jury.  2.  If  standing 
for  judgment.  3.  Modes  of  stating  undertakings,  &c.»  and  reading 
evidence  in  judgments   -------     141 — 147 

Notes  :— Notice  and  entry  of  trial— Third  party— Entering  action  for 
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trial — Marking  short — Default  of  either  side  appearing  at  the  tiial 
— Entering  evidenco  as  read  generally — Entering  documentary  evi- 
dence— Stamps— Summary  of  recent  decisions  under,  or  in  refei'ence 
to,  Stamp  Act,  1891 — Fonn  and  contents  of  afPts— Admissions  in 
pleadings— Admissions,  consents,  submissions,  undertakings,  waivers 
— Proof  of  documents  or  copies  by  admission — Admission  of  facts — 
Memorandum  as  to  marking  documents  referred  to  in  admissions — 
Grounds  of  judgment— Declaration  of  right     -        -  Pages  147 — 160 

Section  II. — JuDOiiENTS. 

FoBMS: — ].  Judgment  after  trial  on  circuit  upon  associate's  certificate. 

2.  Judgment  where  local  venue,  but  transferred  to  bo  tried  in 
London.     3.  Judgment  after  trial  with  jury — perpetual  injunction. 

4.  Judgment  after  trial    on    associate's   certificate — costs— set-oflF. 

5.  Judgment  after  trial  on  circuit — Declaration — Perpetual  in  j  unction. 

6.  Leave  to  enter  judgment  for  the  amount  to  be  certified  on  an 
inquiry  as  to  damages.  7.  Judgment  on  report  of  official  or  special 
referee  adopted  by  the  court.     8.  Judgment  for  costs  under  O.  xxiT, 

3.  9.  Leave  to  sign  final  judgment  notwithstanding  appearance. 
10.  Final  judgment  after  tilie  above.  11.  Judgment  by  default. 
12.  The  like— a^inst  one  of  seveml  defts.  13.  Judgment  in  default 
of  appearance  m  action  for  recovery  of  land.  14.  Judgment  in 
default  of  defence  inaction  for  recovery  of  land.  15.  Judgment  in 
default  of  appearance  in  claim  for  detention  of  goods,  or  damages. 
16.  Judgment  in  default  of  pleading  in  a  like  suction.  17.  Judgment 
in  default  of  appearance  after  assessment  of  damages.  18.  Judgment 
after  order  for  pit  to  be  at  liberty  to  sign  judgment  unless  money 
paid  into  Court.  19.  Judgment  in  default  of  appearance  where  wnt 
18  indorsed  with  a  liquidated  demand.  20.  The  like  in  default  of 
appearance  by  one  or  more  of  several  defts.  21.  Judgment  set 
aside 166—172 

Notes  : — ^Default  of  appearance — Default  of  pleading — Mode  of  entering 
judgment  (1)  on  default  generally,  (2)  in  aefault  of  appearance,  (3)  in 
default  of  pleading— Proceedings  in  district  registries       -     172 — 177 


OHAPTEB  XIII. 


MOTION  FOR  JUDGMENT. 


Forms  :-— 1.  Judgment  on  motion  for  judgment.  2.  Judgment  on  motion 
for  judgment  in  default  of  defence  where  deft  has  not  entered  appear- 
ance. 3.  The  like — where  deft  has  entered  appearance.  4,  Judgment 
at  trial  against  some  defte  and  upon  motion  for  judgment  a^inst 
others,  o.  Defte  not  competent  to  consent  submitting  to  judg- 
ment   178,  179 

Notes  :— Motion  for  jud^ent — Admissions  on  pleadings  or  otherwise — 
Setting  down— Marking  **  short"  -        -        -        -      179—182 


CHAPTEE  XIV. 

usual  directions. 

Section  L— Further  Consideration  Adjourned— Liberty  to  Apply. 

Forms: — 1.  Usual  directions  adjourning  further  consideration.  2.  The 
like— with  liberty  to  apply  in  Chambers  as  to  particular  matter. 
3.  The  like — where  order  made  on  interlocutory  motion  under 
O.  xxxn,  6.  4.  The  like— on  application  in  Chambers  under 
O.  XV,  1,  where  order  equivalent  to  a  judgment.  5.  The  like — 
liberty  to  trustees  to  apply  in  Chambers  as  to  indemnity  against 
tenant  for  life.  6.  If  costs  are  partly  dealt  with  by  the  judg- 
ment     183,  184 

Notes  :— Adjournment        -.-.---      i84,  185 
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Section  II.— Diheotions  fob  Payment. 

FoEMS : — 1.  Payment  of  money  by  one  party  to  another.    2.  Pa3rment  of 
money  by  instalments,  the  whole  to  become  due  on  default  Page  185 

Notes *-186 


CHAPTER  XV. 

PASSING,  ENTERING,  CORRECTING,  ADDING  TO,  AND  ENROLLING 

JXTDGMENTS  AND  ORDERS. 

Section  I. — ^Passing  and  Enterino. 

Form  : — Motion  to  vary  minutes  refused     -        -        -        -        -      187 

Notes  : — ^Drawing  up  judgments  and  orders — ^Varying  minutes — Passing 
and  entering  jud^ents  and  orders — Entry  of  judgment — Entering 
nunc  pro  tunc — Tmie  of  entry — ^Effect  of  entering  judgments  and 
orders — Correction  of  mistakes  in  judgments  or  orders    -      187 — 193 

SEonoN  n.— Adding  to  Judgment  or  Order. 

Forms  : — 1.  Additional  accounts  and  incjuiries.  2.  Order  to  add  direction 
for  sale  of  realty.  3.  Order  addmg  to  an  account  and  inquiry 
directed 193 

Notes 194 

Section  III. — Enrolment  of  Judgment  or  Order. 
Notes  : — ^Vacating  enrolment     -        -        -        -        -        -        -191 

Section  IV.— Enrolling  or  entering  Orders  or  other  Courts. 

Form  1.  Order  of  the  High  Court  of  Justice  in  Ireland  enrolled  on 
]>etition  of  course  to  the  Lord  Chancellor         .        -        -  195 

Notes -     195,  196 

Form  2.  Order  of  the  Arches  Court  of  Canterbury  enrolled    -  196 

Notes 196, 197 

Form  3.  Order  of  the  Chancery  Court  of  the  County  Palatine  made  an 
order  of  Court 197 

Notes  : — Orders  of  the  County  Palatine  Court — Orders  of  the  Stannaries 
Court .--      197,  198 

Form  4.  Order  in  Irish  winding-up  made  an  order  of  Court  as  against 
oontributories  resident  in  England.  5.  Order  of  the  High  Court  of 
Justice  in  Ireland  made  an  oraer  of  Court       ...      198,  199 

Notes 199 


CHAPTER  XVI. 
lodgment  and  payment  of  funds. 

Section  I.— Lodgment. 

Forms: — 1.  Lod^ent  in  Court.  2.  Voluntary  lodgment  in  Court. 
3.  Lodgment  in  Court  with  interest.^  4.  Lodgment  m  Court — invest- 
ment.   5.  Leaye  to  lodge  from  time  to  time^inyestment.    6,  De« 
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posit  in  Court  of  securities  passing  by  deliyery,  other  than  Exchequer 
Dills.  7.  Deposit  in  Court  of  securities  passing  by  delivery  and  deed. 
8.  Deposit  in  Court  of  plate  or  jewels,  or  such  securities  as  must  be 
placed  in  a  box,  9.  The  like— deposit  of  diamonds  in  a  box — inspection 
of  contents.  10.  Lodgment  in  Court  of  money  lodged  at  the  Bank 
under  S.  C.  F,  E.  1894,  r.  31.  11.  Payment  of  ccSts  by  Ti-easury 
where  fund  improperly  transferred  -        -        -  Pages  200—206 

FoBMS  of  lodgment  schedules,  1—9       -----      206,  207 

Notes  : — Paymaster-General— General  regulations — Orders  in  Lunacy — 
Briuging  funds  into  Court— Supreme  Court  Funds  Rules,  1894 — 
Modes  of  transferring  and  depositing  various  securities — Time  for 
transfer  or  payment       -------     208 — 213 

Sbotion  n.— Payment  of  Dividends  and  Intebest,  and  transfek, 

SALE  OB  OABBTma  OYEB  OF  SeCUBITIES. 

FoBMB  of  payment  schedules,  1—71-        -        -        -        -    214 — 224 

FoBM  of  lodgment  and  payment  schedule      -        -        .        -  225 

FoBMS : —Specimen  forms  under  S.  C.  F.  E.  1894— Paymaster-General 
authorized  to  sign  voting  proxy  in  favour  of  plt*s  solr      -    226 — 231 

Notes: — Supreme  Court  Funds  Eules,  1894 — Dealings  with  funds  in 
Court — Investments — La  vestment  of  money  lodged  under  Trustee  Act, 
1893 — ^Livesting  in  Exchequer  bills — Money  on  deposit — Notarial  acts 
— Powers  of  attorney — Stwnps — ^Legacy  and  succession  duty    -    232 

—243 

Section  m.— Cabbying  oveb  Seotjbitieb  and  Cash. 

FoBM : — Carrying  over  securities,  money  on  deposit,  dividends  and  in- 
terest        -        -        -  244 

Notes  : — Separate  account  -------     244,  245 


CHAPTER  XVn. 

COSTS. 

Section  L— Costs  between  Pabttes. 

FoBHS: — 1.  Taxation  and  payment  of  costs  by  one  party  to  another. 
2.  The  like — other  forms.  3.  Costs  of  appbcation  to  be  costs  in  the 
action.  4.  Action  and  countorclaim  dismissed — apportionment  of 
costs.  5.  Petition  dismissed  with  costs.  6.  Motion  refused  with 
costs.  7.  Summons  in  Chambers  dismissed  with  costs.  8.  Summons 
originating  proceedings  dismissed  with  costs.  9.  Costs  occasioned  by 
adjournment  of  summons  into  Court.  10.  Costs  of  adjourned 
summons  in  Court  and  in  Chambers.  11.  Taxation  and  payment  of 
costs  without  prejudice,  how  ultimately  to  be  borne.  1 2.  Costs  made 
a  charge.  13.  No  costs  given  on  either  side.  14.  The  like — as  to 
part.  15.  Taxation  of  pit's  and  deft's  respective  costs  of  parts  of 
action — set-off.  16.  Costs  specially  reserved.  17.  Taxation  of  costs 
except  so  far  as  occasionea  by  particular  claim.  18.  Taxation  of 
deft's  costs  of  action  with  set-o£E  of  part,  caused  by  deft's  wrongful 
claim,  including  costs  of  co-defts,  husband  and  wife,  in  redemption 
action.  19.  Taxation  of  costs,  except  so  far  as  increased  by  particular 
claim.  20.  Costs  up  to  a  particular  time.  21.  Where  action  defec- 
tive, and  leave  to  amend  given  at  trial.  22.  Costs  to  be  paid  by  pit 
and  deft  respectively  from  and  to  a  particular  time — set-off.  23.  Costs 
taxed  and  set  off  against  sum  due.  24.  Taxation  of  exor's  costs 
between  party  and  party,  and  also  between  solr  and  client — payment 
of  party  and  party  costs  by  pit  and  balance  out  of  funds  in  hand. 
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25.  Taxini^  Master  to  look  into  afift,  and  if  improper  or  of  unneces- 
saxT  length,  to  distinguish  and  set  off  costs.  26.  Beference  to  tax 
under  O.  Lxv,  11.  27.  Supplemental  order  as  to  costs  on  new  facts. 
28.  Action  dismissed  with  costs  on  higher  scale,  deft  to  pay  costs  of 
particular  issue,  asd  set-ofF.  29.  Costs  of  afFts  to  be  disallowed. 
30.  Costs  of  affts  to  be  allowed  though  not  read  as  evidence.  31.  Costs 
in  any  event -'-         -  Pages  246—253 

• 

Sbctiow  n. — ^TAXATioir  OF  Costs  AND  Payment  out  of  Fund  in  Coukt. 

Forms  : — 1.  Taxation  of  costs  and  payment  to  solr.  2.  Taxation  of  costs 
of  application — payment  out  of  cash.  3.  Fund  deiicient — apportion- 
ment. 4.  Order  to  tax  and  include  costs  in  certificate  under  former 
order.  ^  o.  Taxation  as  between  party  and  peuiy,  and  as  between  solr 
and  client,  and  payment.  6.  Costs  to  be  apportioned  between  two 
funds    - -      253,  254 

Notes  : — Jurisdiction  and  procedure  gonei-ally — ^Taxation — Party  and 
party  and  solr  and  client  costs — Interlocutory  applications,  costs 
reserved — Public  Authorities  Protection  Act,  1893 — Allowances — 
Higher  and  lower  scale — County  Court  scale — ^Delay  or  misconduct — 
Prolixity,  &c. — Costs  of  part  of  action,  apportionment,  set-off — 
Apportionment — Set-off — Interest  on  costs — Costs  made  a  charge 

255—267 

Section  III.— Taxation. 

FojEUCs : — 1.  Order  of  course  to  tax  bill  delivered  within  one  month. 
2.  Order  of  course  by  consent.  3.  Order  of  course  to  tax  bill  delivered 
more  than  one  month  and  less  than  twelve  months,  on  client's  appli- 
cation. 4.  Like  order  on  solr's  application.  5.  Order  u^n  summons 
for  taxation.  6.  Special  order  to  tax  limited  to  particular  items. 
7.  Order  of  course  for  taxation  of  conveyancing  costs  under  Lands 
Clauses  Consolidation  Act.  8.  Taxation  with  leave  to  question 
retainer 268—272 

Notes  : — ^Taxation  under  6  &  7  V.  c.  73,  s.  37 — Application  for  taxation — 
Common  order  to  tax — ^Taxation  under  order — ^Delivery  of  bill — 

- '  Action  lor  costs — ^Taxation  under  special  circumstances  after  twelve 
months  from  delivery — Agreements  between  solrs  and  their  clients, 
33  &  34  v.  c.  28— Signature  and  form — Security  for  costs  of  taxation 
— Costs  of  taxation — Discharging  order — Proceedings  before  the 
taxing  officer— Evidence,  &o.  -        -        -        -        .    272—282 

Section  IV.— Enforcing  Dbijveey  of  Bill. 

Forms  : — 1.  Order  of  course  to  deliver  and  tax  bill.  2.  Liberty,  pending 
taxation,  to  deliver  an  additional  bill,  and  to  alter  items  by  enlarge- 
ment only 282,  288 

Notes  : — ^Enforcing  delivery  of  bill  of  costs  -----    283 


Section  V. — Taxation  after  Action  brought. 

Forms  : — 1.  Order  of  course  to  tax  after  action,  but  before  verdict  or  writ 
of  inquiry  executed,  or  twelve  months  expired.  2.  Taxation  at  the 
instance  of  person  jointly  liable  after  action  brought.  3.  Special 
order  to  tax — judgment  to  be  entered  for  amount  claimed— under- 
taking not  to  issue  execution-        -----    284—286 

Notes 286 

Section  VI.— Special  Order  for  Taxation  after  Payment. 
Form  :— Special  order 286 

Notes  : — ^Taxation  after  payment— What  constitutes  payment  -    287 — 289 
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SEcnoN  Vn.— Taxation  at  Instance  op  Thibd  Pabty. 

Forms: — 1.  Order  of  course  to  tax  on  application  of  tliird  party. 
2.  Order  on  special  application  by  third  party  interested.  3.  Same — 
copy  bill  to  be  delivered         -----  Pages  289—291 

Notes 291,292 

Section  vm.— Taxation  bt  or  against  Eepresbntatives. 

Forms  :— 1.  Order  of  course  to  tax  bill  delivered  by  solr's  representative. 
2.  Order  of  course  to  deliver  bill  to  client's  representative,  and  to 
tax.  3.  Order  to  continue  proceedings  and  carry  on  taxation  after 
payment.  4.  Costs  of  a  deceased  solr  and  exor  moderated,  thou^ 
no  longer  taxable  --------    292 — 296 

Section  IX. — Eevibw  op  Taxation. 

Forms: — 1.  Order  for  review  of  taxation — costs  of  application— set-off. 
2.  Review  of  taxation — claim  and  counterclaim.  3.  Eeview  of  taxa- 
tion— order  on  objections— costs  apportioned — set-off.  4.  Objections 
to  Taxing  Mcister's  certificate— subsequent  order  as  to  costs.  5.  Objec- 
tions to  Taxing  Master's  certificate  -        -        -        -    295 — 297 

Notes  : — Review  —  Allowances  —  Special  allowances  —  Interest  on  costs 

297—308 

Section  X. — Solicitors'  Remuneration  Act. 

Forms  : — 1.  Order  to  deliver  and  tax  bill — ^inquiry  whether  a  special 
agreement  entered  into  as  to  costs.  2.  Order  to  tax  biU  delivered  and 
certify  whether  agreement  fair  and  reasonable         -        -      308,  309 

Notes 309—314 

Section  XI.— Enforcino  Order  for  Payment  of  Costs. 

Forms: — 1.  Order,  under  Debtors  Act,  1869,  for  committal  of  client  for 
six  weeks  for  non-payment  of  taxed  costs,  and  a  sum  fixed  for  costs 
of  application.  2.  Attachment  against  solr  for  non-payment  of 
balance  foimd  due  from  him  on  taxation  -        .        -      314,  315 

Notes 315, 316 


CHAPTER  XVni. 
chambers  and  proceedings  under  judgment. 

Section  I. — Proceedings  in  Chambers  generally. 

Forms  : — 1.  General  adjournment  to  Chambers.  2.  Particular  referenoe 
— accounts  and  inquiries.  3.  Order  on  summons  in  Chambers. 
4.  Order  on  summons  adjourned  into  Court.  5.  Summons  refused 
or  dismissed  in  Chambers       ------      317,  318 

Notes  : — Applications  and  proceedings  in  Chambers — Proceedings  in 
Chambers  in  the  Chancery  Division,  applications  to  be  made  there — 
Adjourning  to  and  from  Chambers — Costs  of  adjournment — Powers 
and  duties  of  Masters  in  Chancery  Division — ^Assistance  of  experts — 
Summonses  in  Chambers        ------    31 8 — 326 

Section  n.— Proceedings  under  Judgment  or  Order. 

Forms  : — 1.  Leave  to  attend  proceedings  under  judgment  or  order. 
2.  Classification  order.  3.  Another  form.  4.  Conduct  of  action 
^ven  to  pit  in  a  prior  action.  5.  Service  of  notice  of  judgment  on 
mfants  or  persons  of  unsound  mind.  6.  Order  to  bring  in  accounts 
and  answers  to  inquiries  within  a  time  limited         -        -    325 — 327 

Notes  : — Conduct  of  proceedings — Summons  to  proceecf— Procedure  on 
pummoiis  in  Chamoers — Costa  of  proceedings  m  Chambers    327 — 330 
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SBcnow  in.— Cbetificates  and  Appmcateoits  to  vary  same. 

FoBics : — 1.  Order  on  sammons  to  vaiy  certificate  heard  in  Chambers. 
2.  The  like  order— on  summons  aajoumed  to  Court.  3.  Order  on 
motion  to  vary  the  certificate.  4.  If  certificate  is  to  be  reviewed. 
5.  Where  certmcate  is  varied  without  referring  back  to  Chambers^  or 
discharged     --^-....-    Pages  330,  331 

Notes  :— Master's  certificate 331,  332 


CHAPTER  XIX. 

SALES  BY  THE  COURT. 

Section  I. — Proceedinos  up  to  Certipicate. 

Forms: — 1.  Order  for  sale  of  unincumbered  estate.  2.  Leave  to  bid. 
3.  Sale  out  of  Court.  4.  Sale  out  of  Court  by  consent  of  incum- 
brancers— purchase-money  to  come  into  Court.  5.  Order  to  sell 
four-fifths  of  leaseholds,  or,  by  consent  of  party  interested,  to  join  in 
selling  the  whole.  6.  Order  to  sell  shares.  7.  Order  to  sell  a  diamond 
ring.  8.  Payment  into  Court  of  seciirity  fund  for  deposits.  9.  En- 
forcing payment  of  deposits  into  Court.  10.  Order  to  carry  into 
efEect  conditional  contract  of  sale.  11.  The  like,  with  variation  in 
price.  12.  Auctioneer's  security  reduced.  13.  Payment  into  Court 
of  part  of  purchase-money  of  land  charged  with  an  annuity — Con- 
veyancing Act,  1881,  s.  5.  14.  The  like  order  in  district  registry. 
15.  Sale  under  2dth  section  of  Conveyancing  Act.  16.  Inquiry  as  to 
abatement  in  purchase-money        ....        -    333 — 333 

Notes  : — ^Acts  and  rules — ^Particulars  and  conditions— Conduct  of  sale— 
Leave  to  bid — Consent  of  incumbrancers — Deposit — Sale  out  of  Court 
— Sale  by  private  contract — Certifying  result  -        -        -    338—345 

Section  II. — Completion  op  Sale. 

F0R3^s: — 1.  Inquiry  as  to  title.  2.  Order  to  pay  in  purchase-money 
on  purchaser's  application— depK)sit — timber — interest — title  accepted. 
3.  Pa^ng  purchase-money  by  instalments.  4.  Order  to  enforce  pay- 
ment into  Court  on  vendor's  application — title  held  to  be  accepted. 
5.  Order  for  purchaser  to  leave  conveyance  to  be  settled.  6.  Compen- 
sation out  of  the  purchase-money  allowed  to  purchaser  kept  out  of 
possession  for  more  than  a  year  from  the  time  fixed  for  completion. 

7.  Order  to  pay  off  mortgagee  out  of  purchase-money  in  Court. 

8.  Mortgagee  having  purchased  mortgaged  copyholds  under  an  order 
for  sale,  to  hold  free  from  the  equity  of  redemption.  9.  Heir-at-law 
of  intestate  becoming  purchajser  under  Court,  estate  to  be  held  by 
him  discharged  from  claims  of  creditors.  10.  Mortgage  by  consent 
kept  on  foot,  on  sale  free  from  incumbrances — difference  of  purchase- 
money  to  be  paid  into  Court.  11.  Order  to  deliver  title  deeds  to 
several  purchasers.  12.  The  like — deeds  relating  jointly  to  other 
estates.     13.  Substituted  purchajser        ....    345 — 349 

Notes  : — ^Delivery  of  abstract — Investigation  of  title — Paying  in  purchase- 
money — Interest — Property  tax — Investment  and  deahng  with  pur- 
chase-money in  Court — Succession  duty — Incumbrances — Convey- 
ance— Possession — Compensation — Title  deeds — Substituting  pur- 
chaser ----------    350 — 356 

Section  III.— Dischabge  of  Purchaser— Ee-Sale. 

Forms: — 1.  Purchaser  discharged  on  his  application — ^repayment  of  de- 
posit— coste.  2.  Order  on  purchaser  to  complete — in  default  re- sale 
— ^purchaser  to  make  good  deficiency,  with  costs.  3.  Purchaser 
having  accepted  title — re-sale  in  default  of  payment  of  purchase- 
money.  4.  Order  on  vendor's  application  rescmding  contract  and 
forfeiting  deposit.  5.  Bankrupt  purchaser — re-sale — forfeiture  of 
de^josit-     * 356—358 

Notes  :— Discharge  of  purchaser— Be-salo    -        »        ,        *     359,  360 
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OHAPTEE  XX. 

FURTHER  CONSIDERATION. 

Forms  : — 1 .  Order  on  further  consideration  and  motion,  or  adjourned 
summons  to  vary  certificate.  2.  Order  on  summons  for  further 
consideration  (and  summons  to  vary  certificate)  heard  in  Chambers. 
3.  Order  on  summons  for  further  consideration  (and  summons  to  vary 
certificate)  adjourned  into  Court     -        -        -        -    Pages  3C1,  362 

Notes  :— Setting  down  action  for  further  consideration — Service — ^ap- 
pearance  by  persons  not  parties — Evidence — Principle  of  judgment 
not  to  be  varied — Further  consideration  in  Chambers — On  originating 
summons  under  0.  LV,  72       -        -        -        -        -        -    362 — 364 


CHAPTEE  XXI. 

SPECIAL  CASE. 

Forms: — 1.  Form  of  order  on  special  case  which  decides  the  whole 
action.  2.  If  the  special  case  stands  for  judgment.  3.  The  like — 
Court  declining  to  answer  the  question.  4.  Order  to  set  down  special 
case.  6.  Order  directiog  question  of  law  to  be  set  down  for  argu- 
ment without  stating  special  case.  6.  Order  on  questions  of  law  set 
down  under  O.  xxxiv,  2.  1,  Order  directing  pomt  of  law  raised  by 
pleadings  to  be  set  down  under  O.  xxy,  2.  8.  Order  on  point  of 
law 365, 366 

Notes  : — ^Procedure — Setting  down  special  case     -        -        -    366 — 368 


CHAPTER  XXTT. 

ISSUES. 

Section  L— Dieecting  Teial  of  Issues  aitd  Questions  of  Fact. 

FosMs: — 1.  Trial  by  jury.  2.  Order  for  trial  of  issues  or  question  of 
fact,  or  fact  and  law,  before  the  Court  without  a  jury,  and  with  or 
without  assessors.  3.  Order  for  trial  of  issues  or  questions  of  fact 
by  jury  before  another  division  or  at  assizes.  4.  Further  issue 
added  by  consent.  5.  Order  postponing  trial.  6.  Form  of  certifi- 
cate of  officer  after  trial  by  jury      -----    369,  370 

Notes  : — Directing  issues — right  to  trial  by  jury — discretion  of  Court — 
Interlocutory  orders — Trial  of  some  issues  before  otiiers — Place  and 
mode  of  trial  by  jury  under  Jud.  Acts — Postponing  trial — Default  at 
tnsl — Costs  of  issue       -        -        -        -        -        -        -    370—376 

Section  II.— Special  Dieections  as  to  Trial  of  Issues  and  Questions 

OF  Fact. 

FoEMs: — 1.  Directions  for  special  jury.  2.  Order  for  view  by  special 
jmy 376 

Notes  : — Venue — Issues  of  fact  without  pleadings         -        -        -    377 

Section  III.— Various  Issues. 

Forms  : — 1.  Issues  (alternative)  as  to  heirship.  2.  Issues  as  to  heir-at- 
law  ex  parte  paternd  and  ex  parte  matemd,  and  customary  heir. 
3.  Issue  as  to  eldest  or  only  son.  4.  Issue  as  to  daughter.  6.  As  to 
validity  of  bond — fraud.  6.  As  to  sanity,  and  validity  of  deed — 
fraud. "  7.  As  to  sanity,  validity  of  deed,  and  authority  to  buy  stock. 
8.  Issues  as  to  right  of  way.  9.  Issues  as  to  damages.  10.  As  to 
covenants  and  agreements.  11.  As  to  act  of  bankruptcy.  12.  As  to 
custom.    13.  As  to  intestate's  marriage  -        -        -    378 — 383 
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Section  IV. — Judgments  and  Obdebs  apteb  Tbial  of  Issues. 

FoBMB : — 1.  Judmient  after  trial  of  issues  or  questions  of  fact,  or  fact 
and  law,  without  a  jury,  where  judgment  pronounced  at  the  trial. 
2.  Judgment  on  motion  for  judgment  after  trial,  by  a  jury,  of  issues 
or  questions  of  fact,  directed  by  Court.  3.  After  issue  as  to  right 
of  way  -         - ^  Pages  383,  384 

Notes  : — Proceedings  after  the  trial  of  issues,  &c. — Issues  of  fact  with- 
out pleadings  ------...    384,  385 


CHAPTER  XXin. 

PETITION. 

FoBMS  : — 1 .  Order  on  petition.  2.  Order  on  petition  as  topart  adjourned. 
3.  Order  on  petition  adjourned  to  Chambers.  4.  Order  on  petition 
dismissed        -..-.-.-..    3^6 

KoTES : — Procedure  by  petition — Service — ^Amendment — Evidence — Order 
on  petition — Costs—Petitions  adjourned  to  Chambers      -    386—390 


CHAPTER  XXIV. 

MOTIOy. 

FoBJls: — 1.  Order  on  motion.  2.  The  like — and  on  cross  motion. 
3.  Order  on  motion  refused.  4.  Order  on  abandoned  motion,  d.  Order 
on  motion  under  O.  xxxii,  6  .        .        -        .        .     391  ^  392 

Notes  : — ^Bules  and  orders— Service — ^Costs  -        -        -        -    392 — 395 


CHAPTER  XXV. 
petition  of  right. 

F0BM8 : — 1.  Order  on  petition  of  right—costs  to  be  paid  by  the  Crown. 
2.  Two  demurrers  to  petition  of  right,  one  allowed,  one  overruled 

896,  397 
Notes  :— Petition  of  Bight  Act,  1860 397,  398 


CHAPTER  XXVI. 
arbitrations  and  references. 

F0BIC8: — 1.  stay  of  proceedings  with  reference  to  arbitration— costs. 
2.  Usual  reference  to  one  arbitrator.  3.  Same — ^to  two  arbitrators, 
or  their  umpire.  4.  To  enlarge  time  to  make  award.  5.  To  appoint 
new  arbitrator  and  umpire  in  place  of  one  who  refuses  to  act  or  is 
incapable  of  acting.  6.  To  enforce  award.  7.  Reference  to  officicd 
or  special  referee  for  inquiry  and  report.  8.  Further  order  after 
report  of  referee.    9.  Order  for  trial  before  official  or  special  referee. 

10.  Entering  judgment,  after  rei)ort,  by  direction  of  official  referee. 

11.  Jud^ent  after  trial  of  action  before  referee.  12.  Reference 
under  Life  Assurance  Companies  Act  to  reduce  contracts.  13.  Order 
to  set  aside  judgment  after  trial  of  action  before  referee.  14.  Order 
by  official  referee  for  bringing  in  accounts.  15.  Report  remitted  for 
rehearing 399—404 

Notes: — Arbitration  Act,.  1889 —Submission  to  arbitration — Staying  pro- 
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ceedings  when  there  is  a  submission — Proceedings  under  reference  to 
arbitration— Award — Costs — Friendly  societies — Building  societies — 
Eeference  to  ofl&cial  or  special  referee — Proceedings  under  such 
reference — Eeport  of  referee — Judgment  on  trial  before  referee — 
Costs Pages  404— 420 


CHAPTER  XXVII. 

EXECUTION  AND  CONTEMPT. 

Section  I.— Execution  Generally. 

(l.)  ENFOECINO  DECBEES,  JUDGMENTS,  AND  ORDERS. 

Notes  : — Process  against  persons  not  privileged — Process  against  parti- 
cular persons  or  pai'ties — Issue  of  writs — Discovery  in  aid  of  execution. 

421—427 

(ll.)  SUBSTITUTED  SERVICE. 

Form  : — Substituted  service  of  judgment  or  order  -        -        -      427,  428 
Notes 428 

Seciion  n.— Eecovery  of  Money,  Land,  or  other  Property. 

Forms: — 1.  Order  under  sect.  14  of  Judicature  Act,  1884,  to  execute 
deed.  2.  Master  nominated  to  execute  deed.  3.  Registrar  nominated 
to  execute  deed.  4.  Official  solicitor  nominated  to  execute  transfer 
of  stock  standing  in  the  name  of  a  married  woman.  5.  The  like — 
where  stock  standing  in  the  name  of  a  person  formerly  alleged  to  be 
lunatic.     6.  Writ  of  assistance— chattels         -        -        -    428 — 431 

Notes  : — Recovery  of  money  or  costs  by  writs  of  fieri  facias  and  ehgi't — 
Effect  of  bankruptcy—  sale  by  sheriff — Recovery  of  land  by  writ  of 
possession— Enforcing  conveyance  of  land — Recovery  of  property, 
other  than  land  or  money,  by  wiit  of  delivery-        -        -    431 — 437 

Section  in.— Attachment  or  Committal. 

Forms  : — 1.  Order  for  attachment  for  default  other  than  for  non-payment 
of  money.  2.  Attachment  in  default  of  payment  by  instalments; 
3.  The  like — for  not  transferring  stock  into  Court.  4.  The  like — 
for  not  obeying  an  order  to  ms^e  afft  as  to  documents.  5.  G^ie 
like — for  non-payment  of  money  by  a  trustee  under  the  Debtors  Act 

438—440 

Notes: — ^Writ  of  attachment— committal — Debtors  Act— Service — evi- 
dence— ^Appeal — Bankruptcy  of  contemner — Costs — Execution  of 
writ— Committal  under  Debtors  Act,  1869,  s.  6— arrest  under  s.  6 

440—446 

Section  IV.— Enforcing  Return  of  Writs. 
Form  : — Order  for  sheriff's  committal  ------    446 

Notes  : — ^Rules  and  orders  --------    447 

Section  V. — Serjeant-at-Arms;  Habeas  Corpus. 

Forms  : — 1.  Order  for  serjeant-at-arms,  on  return  of  attachment  Hon  est 
inventus.  2.  Order  to  turn  over  prisoner,  brought  up  by  serjeant-at- 
arms,  to  Holloway  Prison.  3.  Order  for  Jiabeas  to  bring  up  prisoner 
on  hiJs  own  application.  4.  Order  for  habeas  to  bring  up  prisoner  to 
make  application  touching  his  contempt.  6.  To  turn  over  prisoner 
brought  up  on  habeas  obtained  by  nimself.  6.  To  bring  up  a 
prisoner  before  the  Court       ------    447 — 449 

NoT^s         ,-^,-^-„,,     449^  4^0 
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Section  VI.— Sbqttestration. 

(l.)  ISSUE  OF  SEQUESTRATION. 

FoKMs: — 1.  Order  for  eequestration  on  return  of  attachment.  2.  The 
like— on  return  of  serjoant-at-arms  non  est  inrentua,  3.  The  like — 
on  return  against  a  prisoner.  4.  The  like — in  aid  of  decree  of  Arches 
Court    -         - rages  450,  451 

Notes: — ^Process  of  sequestration — Nature  of  sequestration — Property 
liable  to  sequestration    -------    452 — 455 

(ll.)  PROCEEDINGS  UNDEE  SEQUESTRATION. 

Forms: — 1.  Order  for  sequestrators  to  sell  and  pay  in  proceeds — 
taxation  and  payment  of  costs — power  to  remove  effects  saleable  and 
unsaleable.  2.  The  like — and  to  account  and  arrange  claims  for 
dilapidation,  and  tenant-right — application  of  proceeds.  3.  Order 
for  tenants  to  attorn  to  sequestrators       -        -        -        -    455 — 457 

Notes: — ^Powers  and  duties  of  sequestrators-        -        -        -     457^  458 

(m.)  EXAMINATION  PRO  INTERES8E  8U0. 

Forms  : — 1.  Inquiry  as  to  claimant*s  interest.  2.  The  like— on  motion 
that  the  seques&ators  withditiw,  and  for  damages,  and  cross-motion 
that  they  sell.  3.  Sequestrators  to  withdraw  upon  undertaking  by 
claimant  cu  to  damages,  to  keep  an  account,  and  to  allow  sequestrators 
to  take  inventory — inquiry.  4.  Declaration  that  claimants  have  an 
interest  against  which  sequestrators  cannot  hold — direction  to  with- 
draw— costs  ---------     458—460 

Notes         - 461 

(iv.)  discharge  of  sequestration. 

Form  : — Order  to  discharge  attachment  and  dissolve  sequestration  -    462 
Notes  : — Sequestration  discharged       -----       462,  463 

Section  VII.— Special  Contempts  of  Court. 

Forms: — 1.  Committal  of  deft  and  another  person  for  obstructing  the 
receiver.  2.  Committal  of  deft  and  another,  for  violence  and  abusive 
languflfe  to  a  person  effecting  service.  3.  Committal  of  a  newspaper 
editor  ror  publishing  an  article  reflecting  on  witnesses.  4.  Newspaper 
editor  fined  for  publishing  an  article  reflecting  on  petitioners. 
5..  Contemners  apologiBing,  and  pit  not  insisting  on  committal,  con- 
tempt condoned,  on  payment  of  costs      -        -        -        -    463 — 465 

Notes  : — Special  contempts — Privilege  from  arrest        -        -    466—468 

Forms  : — 6.  Committal  for  trial  for  perjuiy.  7.  Becognizance  by  person 
directed  to  prosecute.  8.  Becord  of  recognizance  to  prosecute. 
9.  Certificate  signed  by  judge  after  the  prosecutor  has  been  bound  to 
enter  recognizance.  10.  Appointment  of  usher  to  take  person  into 
custody  in  absence  of  tipstadff  ------    468 — 470 

Notes: — Committal  and  prosecution  for  perjury   -        -        -     470,471 

Seotion  VIIL— Discharge  op  Contempt. 

Forms: — 1.  Order  to  discharge  prisoner  in  custody  under  attachment 
upon  compliance  with  the  order.  2.  Discharge  of  prisoner  in  custody 
for  not  attorning  to  receiver — pit  consenting.  3.  Contempt  con- 
doned, and  prisoner  discharged  on  payment  of  sum  on  account  of 
costs.  4.  Discharge  of  prisoner  under  Debtors  Act.  5.  The  like 
order.  6.  Discharge  of  order  for  attachment,  and  attachment  for 
irr^g:ularity.  7.  Discharge  of  prisoner  on  letter  from  the  Home 
Secretary 471—474 

Notes  : — ^Discharge  from  custody — Discharge  on  the  grounds  of  irregu- 
laxity  in  process     -        --        -        -        -        -        -    474 — 476 
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CHAPTER  XXVni. 

ORDERS  RESTRAINING,  CHARGING,  AND  ATTACHING  FUNDS  AND 

SECURITIES. 

Section  I.— Charging  Orders  on  Funds  or  Shares,  under  1  &  2  Y. 

C.  110,  AND  3  &  4  V.  c.  82. 

Forms  : — 1.  Order  nisi  to  charge  funds  in  Court — interim  restraint — ^service 
on  solr.  2.  Order  absolute.  3.  Order  nisi  as  to  cash.  4.  Order 
nisi  to  charge  funds  in  doft's  name  with  pit's  taxed  costs — ^interim 
restraint.  5.  Order  discharged  on  showing  cause.  6.  Declaration 
that  charging  order  is  invalid  against  trustee  in  bankruptcy.  7.  Order 
niH  charging  stock  standing  in  names  of  deft's  trustees,  with  costs — 
interim  restraint.  8.  The  uke—charging  funds  in  one  cause  with 
sum  due  in  another.  9.  The  like — and  to  show  cause  in  Chambers — 
and  to  stay  payment  of  cheque.  10.  Charging  order  on  shares  in  an 
assurance  society  -------  Pages  477 — 480 

Notes  : — Charging  order— procedure — ^Effect  of  charging  order  480 — 484 

Section  II.— Attachment  of  Debts. 

Forms  : — 1.  Garnishee  order  nisi,  2.  Garnishee  order  absolute  for  attach- 
ment of  debts.  3.  Attachment  of  moneys  in  the  hands  of  a  receiTor 
on  application  of  a  judgment  creditor      -        -        -        -     485,  486 

Notes: — ^Procedure — Debts  capable  of  being  attached — ^Effect  of  gar- 
nishee order — ^Enforcement  of  garnishee  order         -        -    486 — 491 

Section  m. — Stop  Orders. 

Forms: — 1.  Stop  order  on  capital  of  funds  in  Court.  2.  The  like,  with 
schedule.  3.  Stop  order  on  income  of  funds  in  Court.  4.  On  capital 
and  income  of  funds  in  Court.  6.  Another  form  as  to  share  of  iimd. 
6.  On  particular  sum  of  cash  in  Court.  7.  On  capital  sums  of  New 
Consols,  cash,  and  interest  in  Court,  except  for  the  purpose  of  invest- 
ment. 8.  On  cash  when  carried  over  under  same  order  to  be  inserted 
in  payment  schedule.  9.  On  cash  when  carried  over  under  another 
order.  10.  Stop  order  continued  when  funds  carried  over  to  be 
inserted  in  payment  schedule.  11.  Transferee  to  have  notice  in  lieu 
of  original  assignee.  12.  Order  to  stay  payment  of  cheque,  and 
payee  from  receiving.  13.  Stop  order  on  documents  deposited  in 
Court.  14.  Stop  order  discharged.  15.  The  like — on  terms  as  to 
costs  of  pits*  eolr.  16.  Stop  order  on  petition  where  fund  over  £1,000 
and  paid  into  Court  under  Trustee  Belief  Acts,  and  no  prior  applica- 
tion made.  17.  On  fund  about  to  be  paid  into  Court.  18.  On  funds 
lodged  in  Court  by  trustees  who  had  notice  of  assignee's  charge. 
19.  Under  Married  Women's  Property  Act,  1870,  s.  12    -    491—496 

Notes  :— Stop  orders— Priorities— Costs        -        -        -        -    496—499 


CHAPTER  XXIX. 
interpleader. 

Section  I.— Interpleader  at  the  Instance  of  a  Private  Person. 

Forms: — 1.  Issue  directed.  2.  Interpleader  order  in  Chambers  in  the 
first  instance — tissue  directed  without  jury.  3.  Order  staying  pro- 
ceedings against  the  original  deft,  and  substituting  the  claimant. 
4.  Order  barring  claim  against  the  claimant  not  appearing.  5.  In 
case  of  adverse  claims  to  ship,  freight,  and  earnings — accounts  and 
inquiries— costs     --------    500 — 502 

Notes  : — Interpleader  generally — New  practice — ^right  to  relief  by  way.of 
interpleader— Procedure  in  interpleader — ^Appeals — ^Costs     503r--509 
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Section  II. — ^Intespleadeb  at  the  Ikstaitce  of  the  Sheriff. 

Poems: — 1.  Order  for  Sheriff  to  sell  goods  seized,  and  pay  proceeds  into 
Court— issue  as  to  claims.  2.  Sheriff  to  withdraw  on  claimant 
paying  into  Court  and  payment  of  possession  money — in  default, 
Sheriff  to  sell — issue  directed.  3.  Sheriff  to  remain  in  possession  in 
default  of  payment  or  giving  security.  4.  Summary  order  by 
consent  for  Sheriff  to  withdraw.  5.  Sheriff  to  proceed  to  sell,  and 
to  raise  and  pay  claim  and'  expenses.  6.  Order  barring  claim  in 
favour  of  execution  creditor.  7.  Interpleader  order  in  Chancery 
action  by  Sheriff,  where  the  trustee  in  bankruptcy  and  execution 
creditor  disputed  the  right  to  the  proceeds  under  writ  of  fieri 
faciaa     -         -         ------  Pages  509 — 611 

Notes: — ^Interpleader  at  instance  of  Sheriff    -        -  611 — 614 


OHAPTEE  XXX. 
ne  exeat  regno. 

FoBMs: — 1.  Order  for  writ  to  issue.  2.  Writ  discharged  on  deft  giving 
security.  3.  Ne  Exeat  diBcharged — inquiry  as  to  damages  and 
payment  acoording  to  undertaking  -        -        -        -        -516,  616 

Notes: — ^Procedure       -        -        -        -        -        -^-        -    616,617 


OHAPTEE  XXXI. 

injunctions. 

SEcmoN  I. — Interloctjtoey  Injunction  and  Interim  Orders. 

Forms: — 1.  Injunction  on  notice,  or  ex  parte,  on  undertaking  as  to 
damages.  2.  Ex  parte  interim  order.  3.  Extending  interim  order. 
4.  Motion  to  stand  over  on  mutual  undertakings,  d.  Motion  treated 
as  the  trial,  and  action  stayed  on  deft's  undertaking  and  paying 
costs.    6.  Motion  treated  as  the  trial— costs  to  date  of  offer  only. 

7.  Inquiry  as  to  damages  after  judgment  for  deft — ^payment— costs. 

8.  Dismissal  —  sum  certain  to  be  paid  for  damages,  or  inquiry 

518—620 

Notes: — Form  of  order — Undertaking  as  to  damages— Service  of  order 
for  injunction — Notice  of  motion — Interlocutory  applications  and 
interim  restraining  orders — jurisdiction — Injunction  mandatory — 
damages  in  lieu  of  injunction  --..--  520 — 630 

Section  II. — ^Breach  of  Contract. 

Forms  : — 1.  Injunction  against  practising  in  a  profession  within  specified 
limits.  2.  Contract  to  emploj  solr — injunction  against  employing 
any  other  solr.  3.  Injunction  against  exercising  a  trade,  with 
account.  4.  Injunction  against  exercising  a  "  similar"  trade,  with 
quidification.  6.  Injunction  against  use  of  premises  for  trade  or 
business  purposes.  6.  Breach  of  agreement,  giving  pit,  for  valuable 
consideration,  the  sole  and  exclusive  right  of  sale  of  certain  articles 
in  deft  co.'s  premises,  restrained.  7.  Breach  of  publican's  agreement 
with  brewer  restrained.  8.  Breach  of  farming  contract.  9.  Injunc- 
tion against  removal  of  hay  and  straw      -        .        .        -  530 — 635 

Notes: — Breach  of  contract  generally — Eestraint  of  trade — Penalty  or 
liquidated  damages — ^Illegality — ^EestrictiYe  coyenants      .-.  636 — 542 
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SEcnow  nL— Waste. 

Forms: — 1.  InjaDction  to  stay  felling  ornamental  timber  and  oUier 
waste.  2.  The  like,  against  the  tenant  for  life  -where  the  estate  was 
limited  to  trustees  without  impeachment  of  waste,  if  with  his 
privity.  3.  Inquiry  as  to  felling  timber — Hfe  tenant  sans  waste. 
4.  Life  tenant  impeadiable  for  waste  allowed  such  wind-felled 
timber  as  he  niight  properly  have  cut — ^inquiry.  5.  Injunction 
against  felling  timber  amady  sold,  on  security  for  dami^ges,  wi& 
inquiry  as  to  felling  without  impairing,  &c.  6.  Inquiries  as  to 
minerals  as  between  tenant  for  life  and  remainderman,  and  con- 
sequent account  and  directions.  7.  Waste  by  tenant — interim  order. 
8.  The  like — mandatory  injimction  at  the  hearing.  9.  Interim  order 
staying  removal  by  mortgagor  of  fixtures  from  mortgaged  jjroperty, 
continued  till  judgment  in  foreclosure  action.  10.  Dec&ration  as  to 
fixtures  removed— cases  of  stuffed  birds  and  animals.  11.  Injunc- 
tion at  suit  of  bishop  against  disturbance  of  churchyard  -  Pages  542 

—549 

Notes: — ^Waste — ^Timber — ^Mines  and  minerals — ^Mortgi^r  and  mort- 
gagee— Permissive  waste— Meliorating  waste— Ancillary  relief  in 
re^tect  of  waste— Ecclesiastical  waste     ...        -    549 — 555 


SEcnoN  IV.— Trespass. 

(l.)  TRESPASS  (ordinary). 

Forms  : — 1.  Injunction  against  trespassing  on  pit's  land.  2.  Mandatoiy 
injunction  to-  remove  pipes  on  pit's  land  or  under  a  highway. 
3.  Injunction  against  building  without  prejudice  to  rights  under 
London  Building  Act,  1894.  4.  Injunction  against  laying  rails  on 
pit's  land,  or  across  bridge.  5.  Injunction  against  construction  of 
unlawful  accommodation  works.  6.  Injunction  against  obstructing 
communication  with  branch  railway,  and  mandatory  injunction  to 
restore.  7.  Against  trespass  on  excepted  minerals.  8.  Trespass  in 
churchyard  by  interment  of  non-parishioners  restrained.  9.  Against 
interfering  with  telegi*aph  wires.  10.  Injunction  a^inst  cutting 
reeds  or  sedges  on  pit's  land.  11.  Injunction  against  removing 
shingle  so  as  to  endanger  neighbour's  land      ...    556 — 560 

Notes 560, 561 


(n.)  ANCIENT  LIGHTS. 

Forms: — 1.  Interlocutory  injunction  against  obstruction  of  ancient  lights. 
2.  Injunction  as  to  light  in  part  (qualified.  3.  Injunction  against 
building  higher  than  old  level,  and  mquiry  as  to  damages.  4.  Per- 
petual injunction  as  to  li^ht— angle  of  incidence.  5.  Perpetual 
injunction  against  obstruction  of  ught.  6.  Mandatory  injunction 
against  obstructing  ancient  lights — operation  suspended.  7.  Similar 
order — operation  suspended — sum  for  damages.  8.  Damage  for 
subsidence,  not  to  cover  future — injunction  as  to  light  with  proviso 
as  to  height.  9.  Injunction  against  obstructing  ancient  lights — 
liberty  to  apply  as  to  pulling  down  existing  buildings.  10.  New 
form  of  mandatory  injunction.  11.  Mandatory  injunction  to  remove 
hoarding.  12.  Mandatory  injunction  as  to  obstructing  ancient  lights 
— operation  suspended — aibitrator  to  decide  whether  order  had  been 
complied  with.     13.  Orders  for  payment  of  damages,  assessed  by  the 

J'udge  at  the  trial,  in  respect  of  obstruction  of  light  and  air.     14. 
n junction  refused — inquiry  as  to  damages.     15.  Form  of  reference 
by  the  Court  to  an  expert       ------    561 — 568 

Notes  : — Right  to  injunction  against  obstruction  of  light — Mandatory  in- 
junction—damages— Evidence — Air — Acquisition  of  right — Prescrip- 
tion Act — ^Implied  grant — ^Abandonment  of  right     -        -    568 — 673 
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(m.)  HOTEBAL  SI0ET9. 

FoBirs: — 1.  Account  and  injunction  in  respect  of  mineral  workings  by 
oopyholder  under  ancient  inclosures  within  manor.  2.  Lateral 
support  to  church — coal  workings  restrained.  3.  Injunction  as  to 
coal  -workings — account  of  coals  gotten — support.  4.  Declaration  of 
right  to  work  clay  under  railway  from  surface — injunction.  5.  In- 
jimction  as  to  nunes— support — inspection — account.  6.  Inspection 
of  mines,  in  suit  to  establisn  right.  7.  User  of  way  under  pit  s  land 
for  GBurrying  coals  from  deft's  mines  restrained.  8.  Account  of  coal 
obtained  bv  defts  from  within  pit's  barrier,  inadvertently  or  under 
belief  of  title — damages — ^way-leaves.  9.  Declaration  as  to  measure 
of  damage  for  trespass  by  tipping  soil  on  land.  10.  Inquiry  as  to 
yalue  of  coals  wrongfully  got,  and  damages  by  breaking  Uirough 
pit's  boundary  -------        Pages  573—579 

Notes  : — Support — Inspection — ^Account  and  compensation — ^Way-leaves 

680—585 

(IV.)  RIGHT  OF  WAY. 

FoBMS^ : — 1.  Interim  order  restraining  use  of  private  road.  2.  Perpetual 
injunction  against  obstructing  road — removal  of  obstructions — 
damages.  3.  Establishing  ri^ht  of  way,  and  for  removal  of  obstruc- 
tions. 4.  Bailway  co.  restrained  from  obstructing  a  right  of  way 
oyer  a  level  crossing.  5.  Bailway  co.  restrained  from  using  works 
until  public  highway  restored.  6.  Injunction  against  obstruction 
of  footway  by  local  board       ------     585 — 588 

Notes  :— Eight  of  way— Public  way 588—591 

(v.)  WATER  RIGHTS. 

Forms  : — 1.   Injunction  against  diverting  or  diminishing  flow  of  water. 

2.  Plaintiffs'  claim  to  dam  disallowed — injunction  against  diverting — 
operation  of  injunction  suspended.  3.  Mandatory  injunction — now 
of  water — ^inquiry  as  to  damages — operation  of  injunction  suspended. 
4.  Declaration  of  water  rights  of  canal  proprietors,  and  injunction 
to  restrain  interference  therewith.  5.  Declaration  against  draining 
Burface  water  or  laying  sewer  without  licence — injunction  without 
prejudice  to  future  exercise  of  statutory  powers.  6.  Declaration  thai 
land  is  part  of  bed  of  river.  7.  Obstruction  of  navigable  stream  re- 
strained. 8.  Obstruction  of  wharfinger's  right  of  access  to  the 
Thames  restrained  -------    591 — 595 

Notes  :— Flow  of  water— Escape  of  water     -        -        -        -    596—598 

(VI.)  RIGHTS  OF  COMMON. 

Forms  : — 1.  Decree  establishing  rights  of  common  over  the  waste  lands 
of  Eppin^  Forest,  and  restraining  further  inclosuro.  2.  Like  decree 
establishmg  commonable  rights — and  injunction     -        -    598 — 600 

Notes  :— (Commonable  rights        ------    600—602 

(vn.)  market. 

Forms: — 1.  Injunction  against  establishing  a  market.  2.  Injunction 
against  interference  with  erection  of  weighing  machine   -     602,  603 

Notes  : — ^Disturbance  of  market  ------     603,  604 

Section  V.— Nuisance. 

(l.)  private  NinSANCE. 

Forms  : — 1.  Nuisance  from  burning  bricks  restrained.    2.  Another  form. 

3.  Nuisance— offensive  occupation — inquiry  as  to  damages.  4.  In- 
junction   against  use  of   a  building    as  a   small  pox   hospital. 

8. — ^VOL.  I.  C 
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5.  Nuisance  from  storing  heavy  weights  on  upper  floor.  6.  Nuisance 
from  carriages,  &c.;  drawing  to  and  leaving  club  after  midnight. 

7.  Nuisance  from  steam-hammer — ^noise  and  vibration  restrained. 

8.  Nuisance  by  vibration — landlord  and  tenant — inquiriesasto  dama^. 

9.  Fireworks.  10.  Noisy  entertainment.  11.  Dangerous  occupation 
— testing  firearms.  12.  Leave  to  enter  for  the  purpose  of  trpng 
experiments.  13.  Injunction  against  watching  or  besetting  premises. 
14.  Another  form.     15.  Another  and  fuller  form     -  Pages  604 — 610 

Notes 610—615 

(n.)  poLLimoir  of  wateb. 

Forms: — 1.  Injimction  restraining  pollution  of  river  by  town  sewage. 
2.  Similar  order.  3.  Injunction  against  *'  directing  or  authorising" 
discharge  of  sewage.  4.  Pollution  of  stream  by  manufacturing 
works.    5.  Inquiry  as  to  pollution  from  a  given  date       -    615 — 619 

Notes 619—622 

Section  VI.— Trade  Mabe:s,  Labels  and  Names. 

Forms  : — 1.  Interim  order  restraining  use  of  trade  mark  registered  under 
the  Trade  Marks  Registration  Act,  1875.  2.  Using  trade  marks  as 
to  tools  and  cutlery.  3.  Selling  and  making  secret  preparations  and 
using  recipes  and  trade  marks.  4.  Infringing  registered  trade  mark 
**  Chartreuse."  6.  Shipping  goods  with  pit's  trade  marks.  6.  In- 
junction against  use  of  trade  mark — account  of  profits.  7.  Imitation 
of  wrapper  used  by  pits— account.  8.  Injunction  against  representing 
defts  as  being  successors  in  business  of  the  pits,  and  from  making  up 
their  goods  so  as  to  appear  like  those  of  the  pits.  9.  Injunction 
against  use  of  trade  name  and  infringement  of  trade  marks.  10.  In- 
junction against  use  of  trade  name  without  clearly  distinguishing  the 
articles  sold  from  the  pits*  manufacture.  11.  Order  for  particulars 
of  wrongful  use  of  trade  name.  12.  Use  of  trade  name  restrained. 
13.  Defts  restrained  from  carrying  on  business  without  clearly 
distinguishing  it  fi'om  business  of  pit  having  same  surname.  14.  Use 
of  title  of  newspaper  restrained.  15.  Issue  of  policies  under  word 
forming  part  of  pit's  title.  16.  Inquiry  as  to  damages  in  trade  mark 
action — common  form    -------    623 — 631 

Notes  : — ^Patents,  Designs,  and  Trade  Marks  Act,  1883 — ^Infringement 
of  trade  mark — right  to  injunction — Misrepresentations  by  pit — 
Parties  entitled  to  sue — Account— damages— inspection — Costs — 
Trade  name — Destruction  of  fraudulent  marks         -        -    631 — 639 

Section  Vn.— Infringement  of  Letters  Patent. 

Forms  : — 1.  Interlocutory  order  to  restrain  infringement  of  patent. 
2.  The  like  order.  3.  Interlocutory  injunction  for  infringement 
refused  on  terms.  4.  Perpetual  injunction  against  infringement  of 
letters  patent.  5.  The  like  judgment.  6.  Against  infringement  of 
letters  patent — mechanical  equivalent.  7.  Account  of  goods  manu- 
factured and  profits.  8.  Interim  injunction  against  threats  of  legal 
proceedings.  9.  Perpetual  injunction  against  threats  of  legal  pro- 
ceedings         *-        -        -    639—641 

Notes  : — Infringement — right  to  injunction — Coimty  Court  jurisdiction — 
Parties— Novelty — puWication — Patent  for  combination — Sufficiency 
of  specification — Threats  against  alleged  infringers  -        -    641 — 647 

Forms: — 10.  Order  for  trial  of  issues — particulars  of  breaches  and 
objections — inspection.  11.  Another  form  where  part  disclaimed. 
12.  Another  form.  13.  Questions  of  fact  for  trial  before  the  Court 
without  a  jury,  in  a  suit  relating  to  a  patent  communicated  from 
abroad.  14.  Order  for  trial  of  a  representative  case  for  the  purpose 
of  determining  the  question  of  validity   -        -        -        -     647 — 650 

Notes  :— Trial  of  questions  of  fact -    650 
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FoEics:^15.  Order  for  delivery  ol  farther  particulars  of  breaches. 
16.  Order  lor  delivery  of  further  particulars  of  objections.  17.  Order 
for  delivery  of  further  and  better  particulars  of  objections. 
17a.  Another  foiTn.  18.  To  strike  out  objections  in  default  of 
delivery  -of  better  particulars.  19.  Order  giving  leave  to  amend 
particulars  of  objections  unless  pits  within  specmed  time  elect  to 
discontmue  action  -----.-  Pages  650 — 653 

Notes  : — ^Particulars  of  breaches  and  objections    -        .        -    653—655 

FoRiffs : — ^20.  Order  for  inspection  of  deft*s  process  by  experts.  21.  Order 
for  inspection  of  process  of  working         -        -        -        -      655,  656 

Notes  : — Inspection  and  discovery        -----     656,  657 

FoBMs: — 22.  Leave  to  amend  specification  by  way  of  disclaimer,  but 
same  not  to  be  receivable  as  evidence.  23.  Leave  to  apply  to  amend 
specification  of  patent.  24.  Leave  to  amend  specification  by  way  of 
disclaimer  and  to  use  same  as  amended  as  evidence  -        -     657,  658 

Notes  : — ^Disclaimer  pending  action      -        ...        -     658,  659 

FoBMS : — 25.  Judgment  in  patent  action — ^perpetual  injunction — inquiry 
as  to  damages — delivery  upon  oath  of  infringing  articles — costs. 
26.  Another  form  in  a  similar  case.  27.  Judgment  in  patent  action 
— injunction — account  of  gains  and  profits — discovery,  delivery  up 
or  destruction.  28.  Inquiry  to  ascertam  profits  of  user.  29.  Inquiry 
as  to  articles  in  deft's  possession,  and  direction  for  their  destruction. 
30.  Order  for  discovery  by  defts  of  tiie  names  and  addresses  of  their 
customers,  after  judgment  for  perpetual  injunction,  in  aid  of  inquiry 
as  to  damages.  31.  inouiry  as  to  damages  in  patent  case.  32.  The 
like  in(^uiry.  33.  The  like  inquiry — common  form.  34.  Certificate 
(embodied  in  judgment)  that  validity  of  patent  was  in  question  at 
the  trial — ^Patents,  &c..  Act,  1883,  s.  31.  35.  Like  certificate  as  to 
proof  of  particulars  of  breaches— s.  29     -        -        -        -    659 — 663 

Notes  :— Hearing  of  action — Account  or  damages — Costs      -    663 — 667 

SBcnoN  Yin.— Inteingement  of  Copyeight. 

FoBHS: — 1.  Judgment  for  perpetual  injunction  against  infringement 
of  copyright.  2.  Interlocutory  injunction  agaiust  infringement  of 
copynght — without  specifying  pirated  parts.  3.  Injunction  staying 
inmngement,  and  specifying  pirated  parts.  4.  Perpetual  injunc- 
tion against  printers  and  publishers  of  pirated  directory — account  of 
copies  sold  and  unsold — aelivery  up  oi  the  latter — ^payment  of  net 
I>rofits  of  tiie  former.  5.  Injunction  against  using  blocks  for  adver- 
tising. 6.  Another  form  of  delivery  up.  7.  Injunction  against 
assigning  benefit  of  publishing  agreement.  8.  Injunction  against 
piracy  oi  original  notes  in  an  English  edition  of  an  American  work. 
9.  Injunction  against  publishing  in  this  country  a  book  printed  in 
America.  10.  djunction  against  infringement  in  a  play  of  cop^r- 
right  in  a  novel — objectionable  passages  cancelled.  11.  Dramatic 
copyright— interlocutory  injunction  continued  during  existence  of 
copyright.  12.  Copyright  of  designs.  13.  Bestraining  sale  of 
photographs  -- 667—673 

Notes: — Infringement  of  copyright— right  to  injunction — Procedure-— 
Account — Begistration  and  title  to  sue — ^International  and  dramatic 
copyright — Summary  of  cases  as  to  infringement     -        -    673 — 683 

Secxiok  IX. — ^Publication  of  Letters,  Documents,  and 
Confidential  Communications. 

FoBMS: — 1.  Injunction  against  printing  and  publication  of  private  cor- 
respondence. 2.  Injunction  against  pubhcation  of  letters  or  disclo- 
sure of  their  contents.  3.  Laj unction  against  publishing  letters. 
4.  Action  to  restrain  disclosure  of  letters  received  by  deft  as  solr  for 
the  pit— fozm  of  undertaking.    5.  Letters  addressed  to  late  agents 

C2 
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and  intended  for  firm.      6.   Enjoining  the  return  of  documents. 

7.  Injunction  against  opening  letters  of  another  firm,  or  supplying 
the  orders  therein  contained.  A.  Injunction  against  surreptitious 
communication      -------  Pages  684 — 686 

Notes 686,687 

Section  X- —Libel. 

Forms  : — 1.  Injimction  against  libelling  pit's  trade  by  circular  containing 
erroneous  quotation  from  a  judgment.  2.  Injunction  against  slander 
and  libel  on  pit's  trade  by  spurious  experiments.  3.  Injunction 
against  wrongful  assertion  of  title  or  slander  on  owner's  title  -  688,  689 

Notes         - 689, 690 

Section  XI. — Comments  on  Pending  Peocebdings. 

FoBMS : — 1.  Injunction  restraining  the  delivery  of  a  sermon  with  special 
reference  to  pending  proceedmgs.  2.  Ex  parte  order  restraining 
publication  of  matter  tending  to  prejudice  triu  of  action  -      690,  691 

Notes 691, 692 

Section  XII.— Pabtners. 

Forms:— 1.  Injunction  against  acting  as  partner.  2.  Interim  order  in  an 
action  for  dissolution  of  partnership  restraining  deft  from  drawing 
cheques,  &c.,  in  the  name  of  the  firm  until  after  trial.  .3.  Injunction 
on  <ussolution  of  partnership.  4.  Injunction  on  dissolution  restrain- 
ing carrying  on  business  or  soliciting  custom  in  the  name  of  the  old 
film.  5.  Injunction  against  solid tmg^  old  customers  after  sale  of 
goodwill.  6.  Declaration  of  ri^ht  to  injunction  restraining  solicita- 
tion of  customers.     7.  Injunction  in  conformity  with  above  decision. 

8.  Injunction  agaiust  use  of  trade  name  on  dissolution  of  partner- 
ship. 9.  Injunction  in  absolute  terms  against  the  use  of  a  name  in 
trade.     10.  Special  undertaking  against  use  of  name  by  company. 

11.  Injunction  against  removmg   partnership   properfy  —  receiver. 

12.  Interim  injunction  against  deaUng  with  partnership  funds  and 
drawing  money  out  of  private  banking  account        -        -    692 — 696 

Notes  : — Bight  to  injunction — ^Name  and  goodwill         -        -    696 — 698 

Section  Xm.— Companies,  Corporations,  and  other 

Public  Bodies. 

Forms  : — 1.  Injunction  against  preventing  access  to  register  of  mort- 
gages of  company.  2.  Declaration  that  railway  co.  not  entitled  to 
appropriate  new  subsoil  without  complying  with  Lands  Clauses  Act 
as  to  compensation.  3.  Bailway  co.  enjoined  from  continuing  in 
possession  of  or  entering  on  land.  4.  Injunction  against  railway 
CO.  proceeding  on  notice  to  treat.  5.  Injunction  against  proceeding 
with  notice  to  treat  for  whole  when  only  part  reqmred.  6.  Bailway 
CO.  declared  bound  to  take  the  whole  of  two  houses,  garden,  and 
premises — injunction  against  taking  less.  7.  Declaration  that  ad- 
judication as  to  street  widening  is  mtra  vires^  and  injunction  against 
proceeding  with  notice  to  treat.  8.  Interlocutory  injunction  against 
laying  out  new  street.  9.  Inquiry  as  to  damage  in  respect  of  works 
injuriously  affecting  a  landowner.  10.  Mandatory  injunction  against 
working  a  railway  in  breach  of  agreement  with  landowner.  11.  Bail- 
way  CO.  restrained  from  removing  a  wall,  or  making  any  openings 
therein,  in  breach  of  a^eement  with  the  landowner.  12.  Injimction 
against  obstructing  trains  run  by  another  co.  under  running  powers. 

13.  Issue  of  shares  to  pay  dividends  restrained.  14.  Payment  of 
dividends  out  of  capital  restrained.  15.  Injunction  to  restrain 
striking  out  pit's  name  from  register  of  members,  and  treating  his 
shares  as  foneited.    16.  Injunction  to  restrain  improvement  oom- 
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misflioners  from  applying  rates  in  promoting  a  bill  in  Parliament. 
17.  Improvement  commissioners  restrained  from  applying  corporate 
funds  in  building  offices  in  a  public  park.  18.  Corporation  restrained 
from  avoiding  pit's  office  of,  and  from  interfering  with  lus  rights  and 
privileges  as  alderman.  19.  Directors  of  pm)lic  co.  restrained 
from  holding  the  annual  general  meeting  at  an  unusual  date. 
20.  School  Board  restrained  from  holding  meeting  to  elect  new 
member.  21.  Injunction  against  applying  borough  fund  to  pay 
costs  of  opposition  in  Parliament.  .22.  Injunction  against  co. 
carrying  contract  into  effect,  without  obtaining  sanction  of  share- 
holders. 23.  Declaration  that  an  intended  agreement  for  a  transfer 
of  the  assets  and  business  was  ultra  vires  and  invalid,  and  injunction 
to  restrain  the  co.  and  directors  from  carrying  the  agreement  into 
effect Pages  699—709 

Notes  : — Powers  of  companies — Applications  to  Parliament— Compulsory 
powers — Dividends — Illegal  and  unauthorised  contracts — Preference 
shares — Superfluous  lands — ^Traffic  agreement — Unpaid  vendor 

'  709—721 

SEcnoK  XTV. — ^Ecclesiastical  Benefices  and  Nonconfoemist 

CONOREOATIONS. 

FoBMs: — 1.  Decree  for  perpetual  injunction  as  to  presentation.  2.  In- 
junction against  t^ing  possession  of  Uving.  3.  Injunction  to 
restrain  minority  of  trustees  of  methodist  chapel,  who  had  resigned, 
from  excluding  preachers  appointed  by  the  majori^.  4.  Injunction 
against  receipt  of  pew  rents  by  displaced  minister  of  chapel  72 i — 723 

Notes 723, 724 

Section  XV.— Ships. 

Forms: — 1.  Interim  order  to  restrain  anv  dealings  with  a  shi^  incon- 
sistent with  the  charterparty.  2.  The  like  order.  3.  Injunction 
pending  inquiry  bv  person  specially  appointed.  4.  Interim  order 
restraining  removal  of  foreign  ship  from  a  British  port    -      724,  725 

Notes        - 726 

Section  XVI.— Clubs. 

Fobh: — ^Injunction  against  interfering  with  pit's  enjoyment  of  his 
dub 726,727 

Notes        - 727 

Section  XVn.— NEooTiATiNa  Secueities. 

FoBMS  : — 1.  Injunction  ag[ainst  neeotiating  promissory  note.  2.  Interim 
order  staying  negotiation  of  bills  of  ezdiange  continued — deposit  in 
Court 727,728 

Notes        -       .       -       . 728,729 

Section  XVm.— Teansfees. 

FoKHS : — 1.  Injunction  to  restrain  transfer  of  stock  under  39  &  40  G.  III. 
c.  36.  2.  £iterim  order  restraining  transfer  of  stock  under  5  V.  c.  5, 
s.  4.    3.  Order  restraining  transfer  of  railway  stock  or  shares 

729,  730 

Notes 730,731 

Section  XIX.— Collecting  and  Dealing  with  Assets. 

PoBlcs : — 1.  Injimction  to  restrain  receiving  or  collecting  assets.  2.  In- 
junction against  bankrupt  exor  acting    -        -        -        -      731,  732 

NOTBS         .,,,-,        r        -        .        r      73?,  733 
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Section  XX.--Sal£8. 

Forms  : — 1.  Injunction  against  sale  in  redemption  action.    2.  Staying 
sale  by  first  mort^igee,  on  payment  into  Court  by  second  mortga^ — 
account.    3.  Saleby  trustees  under  depreciatory  conditions  restramed. 
4.  Sale  of  securities  restrained  on  payment  of  money  into  Court 

Pages  733,  734 

Notes        .       -       .       .       - 734, 735 

Section  XXI.— Staying  FBocEEDiNas  in  Fobbign  Ootjets. 

FoBMS :— 1.  Order  to  stay  proceedings  in  Holland.  2.  Order  to  stay 
proceedings  in  Court  of  Session  in  Scotland     -        -        -     736,  737 

Notes  :— Jurisdiction  generally — Lex  fori  and  Ux  loci — Judgment  of 
foreign  tribunal 737—739 

Section  XXn.^DiscHAEGiNa,  contintting,  and  granting,  ob  making 

perpetual.  Injunctions. 

Forms  : — 1.  Injunction  discharged  or  continued  on  motion.  2.  Continu- 
ing interim  order  on  terms.  3.  Injimction  made  perpetual  as  to 
copyright.  4.  Perpetual  injimction  as  to  specific  acts  complained  of, 
on  submission  of  defts,  without  prejudice  to  future  rights.  5.  Judg- 
ment establishing  right  to  oyster  fishery  and  quieting  in  possession, 
with  perpetual  injunction       -        -        -        -        -        -    739 — 741 

Notes  : — Discharging  injunction — ^perpetual  injunction         -    741 — 743 

Section  XXTTT.— Breach  op  Inhtnction. 

Forms  :— 1.  Committal  for  breach  of  injunction.  2.  Committal  for  various 
periods  of  persons  disobeying  injunction.  3.  Order  condoning  con- 
tempt— deft  paying  costs  of  motion.  4.  Sequestration  against  l9cal 
board  for  breach  of  injimction.  5.  Sequestration  against  railway  co. 
for  breach  of  undertaking      ------    743 — 745 

Notes        ----------     746, 747 

Section  XXIV.— Costs  of  Action  for  Injunction     -       -       -    748 


CHAPTEE  XXXTT. 

KECEIVERS. 

Section  I.— Appointment  of  Beceiyer. 

Forms  : — 1.  Order  for  reference  to  Chambers  to  appoint  receiver  of  real 
and  personal  estate.  2.  Order  appointing  receiver  by  name  of  real 
and  personal  estate.  3.  Subsequent  order  in  Chambers  appointing 
receiver  after  reference  from  Court.  4.  Order  appointing  receiver 
by  name,  and  to  act  before  security  given.  5.  Order  appointing 
receiver  by  name,  subject  to  his  giving  security  before  order  drawn 
up.  6.  ^te  to  be  signed  by  the  registrar  pending  completion  of 
above  order.  7.  Pit  appointed  interim  receiver  before  appearance. 
8.  Pit  appointed  interim  receiver  till  motion  heard.  9.  Third  person 
appointed  interim  receiver  till  motion  heard.  10.  Eeceiver  and 
manager  of  partnership — pit  appointed  interim  receiver  and  manager 
until  appointment  of  receiver  and  manager.     11.    Solvent  partner 
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appointed  receiver  and  manager  of  business.  12.  Beference  to 
ClUimbers  to  appoint  receiver  and  manager  of  partnership.  13.  Ap- 
pointment of  named  person  interim  receiver  of  personal  estate  of 
testator,  and  manager  of  testator's  business  until  legal  representative 
constituted.  14.  Appointment  of  named  person  interim  receiver  of 
testator's  real  and  personal  estate  until  motion  heard  and  interim 
injunction  against  dealing  with  testator's  estate — pit  undertaking  for 
interim  receiver  and  in  damages.  15.  Interim  receiver  and  mana^r 
of  hotel  upon  interlocutory  application  by  mortgagees  without  giving 
security,  with  injtmction  restraining  mortgagors  from  interference. 
16.  Beoeiver  and  manager  of  pubhc-house  with  liberty  for  him  to 
appoint  sub-mana^  not  named  in  order.  17.  Receiver  and  manager 
of  public-house  with  liberty  for  him  to  appoint  sub-manager  named 
in  order.  18.  Order  to  enlarge  period  during  which  receiver  and 
manager  may  act  as  manager.  19.  Beceiver  pending  proceedings  in 
Probate  Court.  20.  Either  of  the  parties  to  propose  himself,  and  to 
act  without  salary.  21.  The  like  as  to  deft  only,  without  salary  or 
security.  22.  Appointment  of  receiver  in  Chamliers  without  previous 
reference.  23.  On  parties  failing  to  give  security  within  limited 
time — alternative  order.  24.  Appointment  of  receiver  of  estate  in 
mortgage.  25.  Appointment  of  receiver  of  theatre,  and  co.  to 
deliver  possession  wiuiout  prejudice  to  rights  of  prior  incumbrancers. 
26.  Receiver  and  manager  of  partnership  business— sale.  27.  Interim 
payments.  28.  Interim  receiver  and  manager,  with  limited  power  to 
contract  liabilities.  29.  Partnership  debts.  30.  Dofts  by  consent 
appointed  receivers  and  managers  of  several  partnership  businesses. 
31.  Beceiver  appointed  to  wind  up  solr's  partnership  business.  32.  Solr's 
partnership  business — special  directions  as  to  papers.  33.  Manager 
and  receiver  of  partnership  colliery,  until  sale.  34.  The  like,  until  a 
given  time,  with  special  provision  as  to  debts.  35.  Beceiver  and 
manager  of  testator's  busmess  imtil  sale.  36.  Interim  receiver  of 
testator's  business  and  personal  estate.  37.  Beceiver  and  manager 
of  testator's  mines  and  realty.  38.  Beceiver  of  manor  to  hold  courts 
and  account  for  fines.  39.  Order  appointing  receiver  to  be  steward 
of  infant's  manors.  40.  Person  to  be  appointed  to  hold  courts. 
41.  Beceiver  of  heirlooms.  42.  Beceiver  of  settlement  funds. 
43.  Beceiver  and  manager  in  debenture-holders' action.  44.  Beceiver 
and  manager  of  railway.  45.  Beceiver  of  railway.  46.  Tramways 
debenture-nolders'  action,  special  declaration  as  to  distraining  not- 
withstanding appointment  of  receiver  and  manager.  47.  Declaration 
that  receiver  ana  manager  entitled  to  first  charge  for  balance,  &o,  due 
to  him.  48.  Beceiver  authorized  to  borrow  on  first  charge  for  puiposes 
amounting  to  salvage.  49.  Beceiver  of  freight  of  ship,  with  injunc- 
tion       Pages  749—773 

Notes  : — Appointment  of  receiver — Person  to  be  appointed — Salary  and 
allowances— Security — ^Effect  of  appointment^As  regards  persons 
nlaiming  by  paramount  title— Intenerence  with  receiver — Appoint- 
ment of  receiver  and  manager — In*  what  instances  and  over  what 
property,  a  receiver  may  be  appointed — Beal  and  personal  assets — 
Tenancy  in  common — ^iJandlord  and  tenant — ^Mori^gor  and  mort- 
gagee— Trust  estate — Separate  estate  of  married  woman — Infant's 
estate — Partnership — Companies — Bailway  Companies  Act,  1867 — 
Bates— Ship — ^Benefice  or  office — Newspaper — Pension     -    773 — 791 

Section  II.— Bboeiveb  by  way  op  Equitable  Execution. 

Forms: — 1.  Appointment  of  receiver  by  way  of  equitable  execution. 
2.  Another  form.  3.  Another  form — ^taxed  costs.  4.  Another  form 
—receiver  appointed  on  application  of  i  udgment  creditor.  5.  Another 
form — under&king  not  to  act  on  order  without  judge's  direction — 
liberty  to  receiver  at  discretion  to  keep  down  interest  on  incumbrances 

791—793 

Notes  :— Jurisdiction  to  appoint — Procedure  subsequently  to  Judicature 
Acts 793—796 
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SsonoN  m. —Powers  of  Makaoemext— Special  Di&ectioks. 

Forms: — 1.  Tenant  to  attom  and  pay  rent.  2.  If  payment  of  arteara 
ordered.  3.  Separate  accounts  of  rents  and  personalty.  4.  Beceiyer 
to  distrain.  5.  Beceiver  to  bring  action  for  rent,  and  tenants  to 
attom.  6.  Beceiver  to  keep  down  interest.  7.  Beceiver  to  distribute 
balances.  8.  Beceiver  to  expend  limited  sum  in  repairs.  9.  Beceiver 
to  repair  farm  building  in  accordance  with  specification.  10. 
Beceiver  to  cut  and  sell  timber.  11.  Inquiry  as  to  cutting  timber, 
with  consequent  directions.  12.  Beceiver  to  pay  off  advance  for 
renewing  leasehold.  13.  Beceiver  to  pay  widow's  annuity.  14.* 
Beceiver  to  pay  annuities.  15.  Inquiry  as  to  rent-charges,  and 
receiver  to  pay  the  same  pari  paMu,  16.  Liberty  to  pursue  remedies 
in  respect  of  right  of  way  notwithstanding  possession  of  receiver 

Pages  797-801 

Notes  : — Possession  or  attornment — Lotting — ^Distraining — Expenditure 
in  respect  of  estate — ^Applying  for  directions  -        -        -    801—804 


SECnON  IV.^AOCOUNT  AND  PAYMENT. 

Forms  : — 1.  Beceiver  to  bring  in  account.  2.  AccouAt  and  payment  by 
one  surety,  with  leave  to  sue  the  other  and  the  receiver.  3.  Beceiver 
to  account  at  district  registry.  4.  Putting  recognizance  in  suit.  5. 
New  surety  instead  of  one  deceased  or  bankrupt.  6.  Subsequent 
order 805—807 

Notes: — ^Accountings— Sureties    ------    807 — 809 


Sectiojt  V. — Beoeiyeb  and  Manager  Abroad. 

Forms:— 1.  Beceiver  and  manager  of  estates  in  India.  2.  Beceiver  of 
property  in  N.  S.  Wales — leave  to  appoint  agent.  3.  Beceiver  of 
property  in  Italy,  with  a^nt  there,  and  to  litigate  rights.  4. 
Manager  appointed  with  direction  to  remit  to  consignee  nere.  5. 
Declaration  as  to  management  of  colonial  estate— KX)nsignee  appointed 
ad  interim — inquiry  as  to  liabilities — scheme  -        -        -    810 — 812 

Notes 812—814 


Section  VL— Discharge  of  Beceiver. 

Forms: — 1.  Discharge  and  payment.  2.  Payment  by  receiver's  exors. 
3.  Beceiver  discharged  as  to  part,  and  pit,  on  giving  security,  let 
into  possession        --------    814,  815 

Notes  ,.-. 815, 816 


CHAPTER  XXXTTI. 

prohibition  of  proceedings  in  inferior  courts. 

Forms: — 1.  Order  for  writ  of  prohibition  directed  to  an  ecclesiastical 
Court.  2.  Order  nisi  against  official  principal  of  the  Arches  Court 
of  Canterbury.     3.  Prolubition  nisi  of  police  magistrate  -    817^^19 

Notes  : — Prohibition  —nature  of  writ — ^inferior  Courts — ^Procedure  to 
obtain  writ — When  granted — Form  of  order — County  Court — Lord 
Mayor's  Court,  London— Costs       -----    819—824 
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CHAPTER  XXXIV. 

TRANSFER,  CONSOLIDATION,  AND  REMOVAL. 

Sbotion  !• — ^Transfer  of  OAtrsBs  and  Actions  in  the  High  Court. 

Poems  : — 1.  Order  for  transfer  of  cause  or  action  from  one  judge  to 
another  in  Chancery  Division — by  consent  of  parties.  2.  Transfer 
from"  one  judge  to  another  of  the  Chancery  Division  on  motion 
before  the  Lord  Chancellor.  3.  Order  for  transfer  of  particular 
matter  in  Chancery  Division  on  tx  jparte  application.  4.  Transfer 
from  King's  Bench  to  Chancery  Division— O.  XLix,  1,  3.  5.  Transfer 
from  the  Chancery  Division  to  another  division.  6.  Transfer  from 
King:'8  Bench  to  Chancery  Division — 0.  xlix,  6.  7.  Transfer  of 
summons  under  0.  xux,  6.  8.  Transfer  from  Chancerv  Division  to 
County  Court — Bankruptcy.  9.  Eemoval  of  action  from  district 
registry.  10.  Transfer  by  Court  of  Appeal  from  Lancaster  Palatine 
Court  to  High  Court  of  Justice,  Chancery  Division-  Pages  825—827 

Notes  : — ^Transfer  of  causes  and  actions— Commercial  Causes — Removal 
of  action  from  district  registry       -----    827 — 830 

Section  II.— Consolidation  and  Stay  op  Proceedings. 

Forms  : — 1.  Order  to  stay  one  of  two  creditors*  actionsi  with  leave  to 
prove  in  the  other,  and  as  to  costs.  2.  The  like  order.  3.  Proceed- 
ings stayed  in  firat  action  after  judgment  in  the  second — carriage  of 
lua^ment  given  to  pit  in  the  first.  4.  On  motion  for  stay  and  motion 
for  judgment — order  for  consolidation  of  causes — additional  inquiry. 

5.  Order  upon  motion  to  consolidate,  with  directions  as  to  trial. 

6.  Parties  consenticig  to  add  an  inquiry,  conduct  of  inquiry  given  to 
pit  in  second  suction.     7.  Test  action       ....    830 — 834 

Notes  : — Jurisdiction — ^Winding-up  -company — Proceedings  in  Criminal 
Coiurt — Practice  generally — Administration  actions — Conduct  of 
action — ^Test  action— Prevalence  of  practice     ...    834—837 


Section  m.— Eemoval  of  Causes  and  Actions  fbom  and  to  Intebiob 

Courts — Cbbtiorari. 

FoBMS : — 1.  Order  for  removal  of  cause  from  equity  side  of  Lord  Mayor's 
Court  into  Chancery — consolidation  of  causes — receiver  continued. 
2.  Order  for  writ  of  certiorari  on  ex  parte  motion  to  remove  proceed- 
ings from  the  Mayor's  Court  into  Chancery.  3.  Further  order  to 
retain  suit  in  Chancery  on  return  of  writ  without  inquiry.  4 .  Transfer 
from  High  Court  to  County  Court.  5.  Be-transfer  from  High  Court 
to  Coun^  Court.  6.  Certiorari  nisi  to  remove  action  from  County 
Court  to  High  Court.  7.  Certiorari  to  remove  plaint  from  County 
Court  to  High  Court.^  8.  Certiorari  absolute  in  the  first  instance  to 
remove  action  after  judgment  from  County  Court  to  High  Court. 
9;  Cause  to  proceed  in  County  Court  notwithstanding  subject- 
matter  exceeds  limit.  10.  Further  proceedings  to  be  taken  in 
Gouniy  Court.     11.  The  like — in  winding-up  -        -        -    837 — 841 

Notes: — Bemoving  proceedings  from  inferior  Courts — Certiorari — As  to 
the  Mayor's  Court— County  Court — ^Transfer  from  High  Court  to 
County  Court — ^Transfer  from  County  Court  to  High  Court  841 — 844 
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CHAPTER  XXXV. 

CASES  8BNT  FOR  THE  0P1I9I0N  OF  A  FOREIGN  COURT. 

Forms  :~1.  Where  directed  to  be  settled  in  Chambers.  2.  Where 
questions  under  order  arose  in  Chambers.  3.  The  like — where 
order  made  in  Chambers.  4.  Order  remitting  case  back  for  error. 
5.  Order  on  case  sent  from  Scotland  ...  Pages  845,  846 

Notes 846,  847 


CHAPTER  XXXVI. 

APPEALS. 

Forms: — 1.  Order  on  appeal.  2.  Appeal  dismissed,  appellant  not 
appearing.  3.  Appeal  firom  an  order  of  the  Chancery  of  the  County 
Palatine  of  Lancaster.  4.  Order  on  cross-appeal — 0.  LViii,  6 — 
costs  in  County  Palatine  of  Lancaster.  5.  Order  extending  time 
for  appea]ing.  6.  Appeal — leave  to  amend  on  terms.  7.  Order  of 
Court  of  Appeal  disdiarging  order  as  to  costs  made  on  wrong 
principle  --.--.-..  848 — 851 

Notes: — Jurisdiction  of  the  Court  of  Appeal — Jurisdiction  final  by 
statute — Appeals  from  inferior  Courts — Criminal  matters — Order  as 
to  costs — Orders  in  Chambers— Extension  of  time — Interlocutory 
orders  or  judgments — leave  to  appeal — Judgments  obtained  by 
fraud — Orders  within  the  discretion  of  the  judge — Order  in  exercise 
of  consultative  jurisdiction — Who  may  appeal — Mode  of  appealing — 
motions  before  the  Court  of  Appeal — Wotice  of  appeal — Final  or 
interlocutory  jud^ents  or  ordera — Time  for  appealing — Computation 
of  time — Extension  of  time — Setting  down  appeals — ^Hearing  of 
appeal — ^Evidenco  on  appeal — Powers  of  Court  of  Appeal — Cross 
appeals — Costs  of  appeal  ---.---  851 — 873 

Forms  : — 8.  Security  for  costs  by  deposit.  9.  The  like— by  bond,  with 
option  to  deposit  sum  in  Court.  10.  Appeal  dismissed  for  want  of 
prosecution  in  default  of  security      ....        -  873 — 875 

Notes:  —  Security  for  costs  of  appeal — Procedure  in  reference  to 
security  --.----.--  875 — 877 

FoBMs: — 11.  Stay  of  execution  pending  an  appeal  on  payment  into 
Court.  12.  Stay  of  execution  for  costs  on  payment  into  Court,  after 
refusal  of  the  application  in  the  Court  below.  13.  Appeal  to  the 
House  of  Lords — stay  of  execution  for  costs  refused  on  personal 
undertaking  of  solr  to  refimd  -        -        -        -        "  '      *    ®^'7>  ®'?® 

Notes  :— Stay  of  proceedings  pending  appeal  generally — Stay  of  execution 
for  costs— Stay  of  execution  for  payment  of  money — Stay  of  pro- 
ceedings in  Chambers — Suspension  of  injunctions  and  other  orders — 
Stay  of  proceedings  pending  appeals  to  the  Court  of  Appeal — Stay  of 
proceedings  pendmg  appeals  to  the  House  of  Lords  -        -  878 — 882 

Form  : — 14.  Order  of  House  of  Lords  made  an  order  of  the  Court     -  882 

Notes ....'.   882,  883 
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22  &  23  Car.  II.  c.  10  (Statute  of  Distri- 
bution), 1465,  1568,  1574,  1576, 
1695;  8.  5..  1472,  1739. 

29  Car.  II.  c.  2  (Statute  of  Frauds) . . 
2010,  2213—2215;  s.  2.. 802;  8.4 
,.2050,  2148,  2150,  2205,  2213, 
2214;  8.  5.. 2213. 

1  Jac.  II.  0.  17  (Distribution),  s.  7.. 

1676. 

2  Will.   &  Mary  (Penalties),   seas.    1, 

c.  5,  s.  4.. 95. 
4  &  5  Will.  &  Mary,  c.  16  (aandestine 
Mortgages) . .  1932. 

8  &  9  Will.  III.  c.  31  (Partition).  .1872. 

9  &  10  Will.  III.  c.  15  (Arbitration). . 

404,  405. 

2  &  3  Anne,  c.  4  (Yorkshire  Registry) . . 

2109. 

3  &4  Anne,  c.  18..  1872. 

4  Anne,  c.  16  (Amendment  of  Law).. 

17,  1440. 

4  &  5  Anne,  c.  16  (Account,  co-tenants), 

8.  27..  1360. 

5  Anne,  o.  18   (Yorkshire  Regfistry).. 

2109. 

6  Anne, 

o.  2  (Irish  Registry).. 2109,  2111. 
c.  18  (Estates  for  Lives;  Production 

of  e,  q,  vie) , .  1782,  1783  ;  as.  1—5 . . 

1783. 
0.  35  (East  Riding  Registry) . .  2109. 
c.  72  \ceatui  Que  Ttr  Act,  1707)..  156, 

1782. 

7  Anne,  c.  20  (Middlesex  Registry  Act, 

1708).. 2072,    2085,    2109;    s.    1.. 
2109. 

8  Anne,  c.  14  (or  18),  s.  1..435. 
2  Geo.  II.  c.  22  (Set-off). .  1363. 
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4  Geo.  II.  c.  28  (Landlord  and  Tenant 
Act,  1730)..  784. 

7  Geo.  II. 

c.  8  (Stock- jobbing).. 9o. 

c.   20   (Mortgage   Act,    1733)..  1910, 

1911;  8.  1..1910;  s.  2. .1910;  b.  3 
,,1911. 

8  Geo.  II. 

c.  2  (North  Biding  Registry) .  .2109. 
0. 13  (Engraving  Copy  right  Act,  1784) 

..680;  8.  1..6S0. 
c.  24  (Set-off).. 1 363. 

9  Geo.  II.  0.  36  (Charitable  Usee  Act, 

1735)..  1302,  1315,  1329,  1333, 
1337,  1344,  1347,  1515;  s.  2..  1348; 

8.  3..  1339;  B.  6..  1347. 

11  Geo.  II.  c.  19  (Distress  for  Bent  Act, 

1737).. 95,  802,  1768. 
17  Geo.  II. 

c.  29  (Foundling  Hospital) . .  1348. 

c.  38  (Poor  Belief  Act,  1743) . .  1420. 
26  Geo.  II. 

c.  22  (British  Museum),  s.  14..  1348. 

c.  33  (Clandestine  Marriages),  s.  3.. 
995. 

29  Geo.  II.  c.  36  (Inclosure  Act,  1756] . . 

601. 

7  Geo.  III.  c.  38  (Engraving  Copyright 

Act) . .  68 1 . 
11  &  12  Geo.  III.  c.  10..  1942. 
13  Geo.  III.  c.  63  (East  India  Company 

Act,  1772)..  102. 
17  Geo.  III.  c.   67    (Prints  Copyright 

Act,  1777)..  681. 

19  Geo.  in.  c.  23  (Bath  Infirmary).. 
1348. 

30  Geo.  III.  c.  Izxzii. .  1019. 

34  Geo.  III.  c.  75  (Crown  Lands),  s.  8 

..163. 
36  Geo.  III.  0.  52  (Legacy  Duty  Act, 

1796).. 236,  238,  260,  319;  ss.  7,  8, 

9,  10.. 240;  8. 12.. 241;  8.21.. 240; 
R.  23.. 240;  s.  25.. 239;  8.  27.. 239; 
8.  32.. 236,  997,  1190,  1192. 

38  Geo.  m.  c.  87   (Administration  of 

Estates  Act,  1798)..  1399;  ss.  1^3 
..1398;  ss.  6,  7..  1399. 

39  Gteo.  III.  c.  73  (Legacy  Duty  Act, 

1799)..  1296. 
39  &  40  Geo.  III. 
o.  36  (Transfer  of  Stock  Act,  1800). . 

729,  730;  8.  2.. 730. 
0.    98    (Accumulations     Act,    1800  ; 

Thellusson  Act)  .  .1515,  1598, 1736, 

1767,  1814;  8.  2.. 1736. 


41  Geo.  ni.  0.  90  (Crown  Debts  Act, 

1801). .195,  1167;  8.  6..195;b.  6.. 
195. 

42  Geo.   ni.  c.    116   (Land  Tax  Be- 

demption  Act,  1802),  s.  123..  1436. 

43  Geo.  lU. 

o.  84  (Ecclesiastical  Benefices) ..  790, 

2004. 
c.  107   (Queen  Anne*s  Bounty  Act, 

1803)..  1348. 
c.  108  (Gifts  for  Churches  Act,  1803} 

..1337,  1345,  1349,  1350. 
46  Geo.  III.  o.  28  (Legacy  Duty  Act» 

1806).. 238. 

46  Geo.  III.  c.  37  (Witnesses  Act,  1806) 

..96. 

47  Geo.  in.  o.  25  (Army).. 639. 

61  Goo.  III. 

0.  105  (Boyal  Naval  Asylum) . .  1348. 
0.  115  (Gifts  for  Churches  Act,  1811) 
..1339;  8.  2.. 1349. 

62  Geo.  III.  c.  101  (Charities  Procedure 

Act,  1812;  Sir  Sam.  BomiUy's).. 
1286,  1297,  1298,  1300,  1301,  1316, 
1822,  2464  ;  8. 1 . .  1300 ;  s.  2 . .  1300 ; 
8.  3..  1300. 

53  Geo.  III. 

c.  24  (Administration  of  Justice),  s.  2 

..196. 
c.  127  (Eodesiastical  Courts  Act,  1813) 

..196. 
c.  141  (Annuities)..  21 19. 

54  Geo.  in.  0.  56  (Sculpture  Copyright 

Act,  1814)..  683. 

56  Geo.  III. 
c.  184  (Stamp  Act,  1816).. 238,  1295, 

1401,  1403,  1553;  s.  37..  1402. 
0.  192  (Copyholds)..  1593. 

56  Geo.  III. 

c.  50  (Sale  of  Farming  Stock),  s.  11 . . 

535. 
c.  56  (Probate  Duty,    Ireland,  Act, 

1816)..  1295,  1343. 
c.  60  (Unclaimed  Dividends) . .  2634, 

2535. 

57  Geo.  IIL 

c.  22  (Ireland),  s.  51 . ,  1420. 

c.  xxix.    (Metropolitan  Paving  Act) 

..702,  712,2411,2416. 
c.  99  (Ecclesiastical  Benefices) . .  790 ; 

s.  1..2004. 

58  Geo.  III.  c.  91..  1321. 

3  Oteo.  IV.  0.  92  (Annuities),  ,2119. 
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4  Geo.  rv. 

c.  76  (Marriage  Act,   1823) . .  1063, 

10G4,  1652;   b.   U..1063;   s.  16.. 

995,   1063;   s.    17..  1063;  b.  23.. 

1063,  1064;  8.24..  1064. 
c.  83  (Factors  Act).  .2004. 
6  Cfeo.  IV.  c.  HI  (Crown  Debts  Act, 

1824).. 195. 

6  Geo.  IV.  c.  94  (Factors  Act).. 2004, 

2006,  2006. 

7  Geo.  IV. 

0.  46  (Country  Bankera  Act,  1826),  s.  9 

..116. 
c.  77  (Aimmtiefl)..2119. 

9  Geo.  IV. 

c  14  (Statato  of  Frands  Amendment 
Act,  1828) . .  1317  ;  b.  1 . .  1439  ;  s.  4 
..1363;  8.  9.. 1439. 

c.  oxiu..600. 

10  Geo.  IV.  o.  7  (Roman  Catholic  Belief 

Act,  1829)..  1305. 

11  Geo.  IV.  k  1  WiU.  IV. 

c.  21  (Prohibition) .  .820  ;  s.  1 .  .823. 
0.  36  (Contempt  of  Court  Act),  b.  16. . 

437,  453. 
c.  40  (Executors  Act,    1830)..  1154, 

1605. 
c.  46  (Blosory  Appointments).. 601, 

1747. 
0. 47  (Debts  Recovery  Act) .  .983, 1271; 

B.  10.. •982;  8. 11.. 982,  1271;  b.  12 

..982,  1271. 
c.  58  (Interpleader) .  .504  ;  s.  6.  .780. 

1  Will.  IV.  c.  65  (Infants'  Property  Act, 

1830:  Lord  St.  Leonards)..  10 1 4, 
1029,  1247,  1271;  b.  12.. 320,  1029, 
1030, 1032;  8. 14.. 1030,  1031, 1032; 
s.  15.. 1032;  8.  16..320, 1032;  8.17 
..320,  1030,  1031,  1032, 1799 ;  s.  18 
..1032;  8.  32..  1014,  1219;  88.35, 
44.. 1014. 

2  &  3  Will.  IV. 

c.  57  (Charities  Procedure  Act,  1832) . . 

1301;  8.  3.. 1301. 
c.  71  (Prescription  Act,   1832 :    Lord 

Tenterden)..690,  613;    s.   2.. 671, 

580,  6S9  ;  s.  3.. 398,  571,  572. 
c.  87  (Registry  of   Deeds  (Ireland) 

Act)..  2109. 
c.  93  (Ecclesiastical  Courts  Contempt 

Act,    1832)..  195,   196;  s.   1..196; 

8.  2..  196,  461. 
c.  115  (Roman  Catholic  Charities  Act, 

1832)..  1304. 


3  &  4  Will.  IV. 

0.  15  (Dramatic  Copyright  Act,  1833) 

..261,  678;  s.  1..678,  681;  8.  2.. 

95,  681. 
c.  27  (Real  Property  Limitation  Act, 

1833)..  958,  1324,  1486,  1637,  1940, 

2135;    8.    1..1370;     s.    2..  1436, 

1939;  8.  3..  1436;  s.  6..  1441; 

8.  16..  1940;  8.  24..  1939,  1940; 

8.  26..  1156,  2119;  8.  26..  1439, 

1440,  2317;  8.  28..  1940,  1941; 

8.  34..  1436,  1940,  1942;  8.  36.. 

1872;  8.  40.. •1436,  1437,  1488, 

1939,  1942;  b.  41.. 958,  1436; 

8.  42.. 1436,  1437,  1439,  1506,  1511, 
.   1637,  1940,  1941,  1946,  1947,  2119. 
o.  42  (Civil  Procedure  Act,  1833).. 

19n,  1946;  8.  2.. 553,  1442;  s.  3.. 

1436,  1437,  1939,  1946,  2326; 

8.4..1939;b.  5..1437,  1489;  8.28.. 

•1386,  1387,  1426,  1638;  8.  29.. 

1387;  B.  39.. 406;  bs.  39— 41.. 404. 
0.  74  (Fines  and  Recoveries  Act,  1833) 

..903,  935,  1784  «^  teg,,  1911;  s.  1 

..1787;  88.  16— 21..  1786;  s.  16.. 

1788;  8.  19. .1787;  s.  22. .1786; 

8.  83.,  1784,  1766,  1787;  s.  38,. 

1786,  1787,  1911;  s.  39..  1786; 

8.  40..  1787,  1911;  s.  47..  1713, 

1786,  2212,  2303;  s.  48..  1784, 

1787;  8.  49. .1784,  1787;  bs.  56— 

73. .1911;  8.  62. .1911;  b.  71.. 

1786,  1786,  1788;  b.  77..  1787; 

88.  84— 83.. 931 ;  b.  84.. 935;  b.  91 

..934,935,937. 
c.    104    (Administration    of    Estates 

Act,     1833)..  1419,      1423,      1427, 

1529,    1673,    2051,    2116;    s.    3.. 

1673. 
c.  106  (Dower  Act,  1833).. 959,  1936; 

88.  4,  7,  9.. 969. 
c.  106  (Inheritance  Act,  1833)..  1674. 

4  &  6  WiU.  IV. 

c.   22  (Apportionment  Act,    1834).. 

1768. 
0.  24    (Superannuation    Act,    1834), 

8.  30.. 398. 
c.  29  (Irish  Securities) . .  1 183. 
o. xxxviii.  8.  1..1348. 
6  &  6  Will.  IV. 
0.   64   (Marriage  Act,  1835),   b.  2.. 

1586. 
c.   62    (Statutory   Declarations   Act, 

1836),  88.  14,  15,  16,  18.. 237. 
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6  &  6  Will.  IV. 
0.  76  (Himicipal  Ooiporatioiui  Act, 

1836)..  1302,  1304;  8.  2,  1294;  s. 

71..  1304;  8.  92..  1327. 
0.  83  (Patents).. 2383. 
6  &  7  Will.  IV. 
c.  yii.  8.  4..  1348. 
c.  XX.  B.  6..  1348. 
c.  32   (Benefit  Building  Societies).. 

2125,  2126,  2127,  2130,  2133 ;  8.  6 

2128. 
c.  70  (School  Sites),  8.  3.  .1302. 
c.  71  (Tithes  Commutation).. 2 120. 
c.  85   (Mairiage  Act,   1836),  8.  2.. 

1586. 
c.  86  (Births  and  Deaths  Registration 

Act,  1836),  8.  38..  146,  154. 


1837. 

1  Vict.  0.  22  (Births  and  Deaths  Regis- 
tration Act) . .  102. 
c.  26  (Wills  Act)..  152,    1415,    1585, 
1593,  1741,  1995. 
8.    7.. 999,  1025. 
8.  10..  1747. 
8.  15..  1176,  1604. 
8.  24.. 925,  1619. 
8.  25.. 1619. 
8.  27.. 1483,  1484. 
8.  33..  1671,  1623. 
c.  28  (Real  Property  Limitation  Act) 
..1939,  1940. 


1838. 

1  &  2  Vict, 
c.  110  (Judgments  Act).. 267,  331, 
477,  780,  790,  793,  818,  1124, 
1908,  1942,  1943,  2068,  2073, 
2116,  2349. 
8.  11.. 2068. 
8.  12.. 478,  482,  2199. 
s.  13..1907,  2069,  2073,  2074. 
8.  14.. 426,  478,  480,  481,  482, 

483,  484,  1908. 
8.  15.. 426,  481. 
8.  17.  .267,  307,  1306, 1387, 1943, 

2069. 
8.  18..  186,  267,  307,  331,  482, 

2069. 
8.  19..  186,  2070,  2071. 


1  &  2  Vict.  0.  110, 
8.  21.. 2071. 
8.  92.. 818,  1426. 
c.  117  (Private  BiU  DepoBits) .  .2482. 
8.  2.. 2182. 
B.  3.. 2482. 


1830. 

2  &  3  Vict, 
c.  1 1  (Judgments  Act)  ..2111. 
8.  4..  186,  1419,  2070. 
8.  8.. 2071. 
c.  54  (Custody  of  Inf ants) ..  923,  1034, 

1042. 
c.  60  (Debts     Recovery    Act).. 983, 
1271. 
8.  1..982,  1271. 
c.  67  (Patents).. 2383. 
c.  93  (County  Police  Act) . .  1346. 


1840. 

3  &  4  Vict, 
c.  72  (Marriage  Act), 

8.  6. .1586. 
c.  77  (Qrammar  Schools  Act) . .  1298. 

8.  24..  1298. 
c.  82  (Judgments  Act) . .  477. 

8.  1..480,  481,  484. 

8.  2..  186,  2070. 
0.86  (Church  Discipline   Act).. 819, 

855. 
0.  88  (County  Police  Act) . .  1346. 
c.  92  (Non-Parochial   Registers  Act) 

..155. 


1841. 

4  &  5  Vict. 

c.  35  (Copyhold  Act) . .  1873. 

8.  11..  1026. 
c.  38  (School  Sites  Act) . .  1339. 

8.    6.. 2061. 

8.    7.. 1302. 

8.  10.. 2061. 

5  Vict. 

c.  6  (Court  of  Chancery  Act), 
8.    4.. 729,  730,731. 
B.    6.. 481,  730,731. 
8.  22..  196. 
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1842. 

6  ft  6  Vict. 
0.  S6  (Inoome  Tax  Aot), 

s.    61..  1361. 

8.  108.. 1637. 
0.  89  (Faoton  Aot). .2004,  2006. 

B.  7.. 2006. 
0.  46  (Gopyiight  Aot).  .680,  681,  682, 
683. 

8.   2.. 683. 

8.    3.. 676. 

8.  18..  676. 

8.  16.. 677,  678. 

8.  16.. 676. 

8.  17.. 674,  677. 

8.  18.. 677,  680,681. 

8.  19..  678. 

88.  20— 22.. 681. 

8.  23.. 676,  678. 

8:24..676,  676,  682. 

8.  26.. 666. 
0.  56  (Bailwsys  BegnlatioD), 

8.  4,. 703. 
0.  69  (Perpetuation  of  TeBtimony  Aot) 

. .  108. 
c.  82  (Legaoiee,  Ireland) . .  1296,  1343. 
0.  94  (Defence  Act). .2626,  2627. 

8.    9.. 2628. 

8.  26.. 2628. 

8.  26.. 2624,  2628. 

0.100  (Gopyiight  of  Designs).. 673, 
679. 

8.  7.. 680. 


1843. 

6&7Vict. 

c.  37  (New  Paiiahes  Act) .  .1349. 
c.  73  (SoUdtors  Act).. 96,  272,    276, 
277,  279,  280,  283,  820,  326. 

8.    2..  1117. 

8.  26.. 316. 

8.  32.. 864,  1103,  1117. 

8.  37.. 268,  269,  272,  278,  276, 
276,  280,  282,  284,  291, 
308,  1100,  1107. 

8.  38.. 273,  289,  290,  291,  292. 

8.  39.. 290,  291,  292. 

8.  40.. 291. 

8.  41.. 279,  287,  292,  308,  309. 

8.  43.. 267. 

8.  46.. 796. 
0.  86  (Evidence  Act) . .  1064. 


1844. 

7  &  8  Vict. 

o.  12  (International  Gopyriglit  Act) . . 
677. 

88.  3, 10.. 677. 
0.  37  (SchooU  Sites  Aot) . .  1339. 
0.  46  (Nonconformist  Chapels  Act) . . 
1302. 
8.  2..  1294. 
c.  66  (Aliens),  s.  16..  1586. 
c.  69  (Judicial  Committee  Act :  Pa- 
tents).. 2383. 
c.  86  (Bailwajs  Regulation  Act),  s.  19 

..2040. 
c.    97    (Charitable     Donations     and 
Bequests  (Ireland)  Act). .  1339, 
1347. 
c.  101  (Poor  Law  Amendment  Act), 
B.  27.. 1070. 
8.  73.. 1326,  1339. 


1845. 

8  &  9  Vict, 
c.  16  (Companies  Clauses  Act) . .  706, 
1347,  1437,  2019,  2038,  2108. 

B.  18..  2310. 

88.  46,  63.. 80. 

ss.  63,  64.. 788. 

s.  121.. 714. 
c.  18  (Lands  Clauses  Consolidation 
Act).. 210,  235,  313,  319,  699, 
1181,  1184,  1768,  1788,  1843, 
1844,  2067,  2209,  2217,  2254, 
2266,  2267,  2258,  2408  et  teq, 

8.  1..246S. 

8.  3.. 713,  2462. 

8.  7... 2446. 

8.  11.. 779. 

8.  16.. 713,  2416,  2455. 

B.  18.. 2409,  2461. 

8.  22.. 2109. 

s.  23.. 2409,  2411,  2112. 

8.  24.. 2409. 

88.  25— 67.. 2411. 

B.  30.. 2412. 

8.  34.. 2412. 

8.  36.. 2412. 

8.  38.. 2412. 

8.  62.. 2413. 

8.  68.. 641,  713,  2410,2411,  2164. 
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8  &  9  Vict.  c.  18, 

B.  69.. 1026,  1313,  2420,  2421, 
2422,  2423,  *2424,  2425, 
2426,  2428,  2429,  2430, 
2436,  2437,  2439,  2441, 
2443,  2444,  2446. 

8.  70.. 2417,  2418,  2420,  2421, 
2422,  2424,  2425,  2429, 
2443. 

B.  71.. 2422. 

8.  72.. 2422. 

8.  73.. 2419,  2420,  2421,  2422. 

B.  74..  1845,  2425,  2446,  2448, 
2449,  2460,  2462. 

B.  76.. 2462,  2455. 

8.  78.. 1026,  2455. 

8.  79.. 2446. 

8.  80.. 2423,  2427,  2433,  2443, 
2464,  2466,  2457,  2458, 
2459,  2460,  2461,  2462, 
2464,  2465,  2467,  2468. 

8.  82..  1258,  2466,  2467. 

8.  83.. 271,  2413,  2466,  2467. 

8.  85.. 700,  701,  713,  2452,  2454, 
2455,  2456. 

88.  86— 87.. 2452,  2453. 

8.  87.. 2452,  2455. 

8.  92.. 2414,  2416,  2465. 

8.  94.. 2111. 

8.  95.. 2523. 

8.  96.. 2411. 

8.  97.. 2411. 

8.  105.. 2411. 

8.  110.. 2411. 

8.  112.. 2411. 

8.  115.. 2411. 

8.  124.. 2411. 

8.  127.. 719,  720. 

8.  128.. 719,  720. 

8.  130.. 2411. 

8.  135..  12. 

0.  19  (Lands  OlauBes,  SooUand) . .  159. 

0.  20  (BAilway  GlaiiaeB).  .2036,  2411. 
8.  15..  713. 
8.  16.. 691. 
8.  32.. 718. 
8.  49.. 630. 
8.  53.. 591. 
8.  77.. 582. 
w.  77— 85.. 681,  582. 
8.  78.. 675,  681,  582,  2412,  2454. 
8.  80.. 685. 
8.  81.. 2412,  2454. 


8  &  9  Vict. 
0.  56  (Land  Drainage  Act) . .  1810. 
0.  70  (Chinch  Building  Act)..  1286, 

1287,  1301. 
0.  76  (BeveniM  Act) .  .238, 1296, 1343. 

8.  4.. 241. 
c.  97  (PabUc  Fonda) . .  1618. 
c.  106  (Beal  Property  Act), 

8.  6.. 2374. 
o.  109  (Gkuning  Act), 

8.  18..  1433,  2364. 
0.  118  (Indosare  Act).  .601,  719, 1892, 
1894. 

88.  84,  73.. 602. 

8.  66.. 376. 

8.  105..  1892. 
c.  127  (Small  Debta  Act), 

8.  8.. 436. 


1846. 

9  &  10  Vict. 
c.  20  (Parliamentary  DepositB  Act) . . 
319,  2482,  2485. 
8.  3.. 2482. 
8.  4.. 2482. 
8.  6.. 2474,  2482. 
0.  59  (Religions  DisabilitieB  Act).. 

1304. 
c.  70  (Indosure  Act)..  1892,  1894. 
c.  93  (Fatal  Accidents  Act) . .  46. 


1847. 

10  &  11  Vict. 
0.  16  (Gommisaioners'  danses  Act), 

8.  60..  1172,  1952. 
c.  17  (Waterworks  GUrases), 
88.  22— 27.. 582. 
8.  29.. 661. 
8.  68.. 708,  717. 
0.  58  (Marriage  (Society  of  Friends) 

Act)..  1651. 
c.  96  (Tmstee Belief). .319, 996, 1069, 
1190,  1191,  1192,  1196,  1713. 
8.  1..1190. 
8.  2.. 1190. 
0.  HI.. (Indosure Act)..  1892,  1894. 
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1848. 

11  k  12  Viot. 
0.  43  (Sammar7   Jnrisdictlon   Aot: 

JeiTi8)..1432. 
0.  45  (Windingr-up) .  ■  2132. 
c.  63  (PabUc Health).  ,714, 1691,1766. 

8.  64.. 611. 
0.  87  (Debts  Recovery  Act) . .  983. 
c  91  (Poor  Law  Audit  Aot), 

8.  4.. 710. 
c  99  (Indosiire  Act) . .  1892. 

88.  13,  14..  1892. 


1849. 

12  &  13  Vict, 
c.  26  (Leasee)..  1765. 
0.  49  (School  Sites  Act) . .  1339. 
c.  68  (Consular  Marriage  Act) . .  1064, 

1586,  1651. 
c.  74  (Trustee  Further  Eelief)..319, 
1190,  1191. 
8.1. .1190. 
0.  77  (Licumbered  Estates,  Lreland), 

s.  14..  195. 
c.  103  (Poor  Law  Amendment  Act), 

s.  16..  1071. 
c.  106  (Banlmiptcy), 

s.  141..  2002. 
c.  108  (Winding-up).  .2132. 
c.  109  (Petty  Bag  Act) . .  842. 
c.  xci.  (The  General  Land  Drainage 
and  Improvement  Company's 
Act).. 2118,  2119. 


1850. 

13  &  14  Vict. 
c.  28  (Trustee  Appointment  Act) . . 

•1302,  •1303,  1304. 
c.  35  (Sir  G.  Turner's) ..  366,  367, 868. 

8.1.. 368. 

8.  2.  .368. 

s.  14..  166,  368. 

88.  15,  17..  368. 

8.28..  154,  932. 

B.  33.  .368. 


13  &  14  Viot. 
0.  43  (Court  of  Chancery  of  Lancaster 
Act), 

8.  15..  197,  198. 
c.  60  (Trustee  Act).. 983,  1029,  1260, 
1271,  1309,  1891,  2533. 

8.  2..  1218,  1247. 

s.  5..  1258. 

8.  6.. 1258. 

8.  7.. 1261. 

8.  15..  1251. 

8.  20.. 1238,  1245,  1261. 

B.  23..  1214,  1238. 

8.  24..  1214. 

8.  25.. 1253. 

8.  26..  1239. 

8.  28..  1251. 

8.  29.. 1261. 

8.  30.. 983,  1267,  1891,2288. 

s.  32..  1214,  1215. 

8.  83..  1222. 

8.  35.. 1214. 
c.  61  (County  Courts), 

8.  22.. 821. 
c.  94     (Ecclesiastical    Commissioners 

Act)..  1304. 
c.  97  (Stamps).. 2051. 
c.  101  (Poor  Law  Amendment  Aot), 

B.  5..  1070. 


1851. 

14  &  15  Viot. 
c.  24  (Schools  Sites  Act). .  1339. 
c.  51  (Public  Works  Loans,  Ireland) . . 

2023. 
c.  64  (Railways  Regulation  Act), 

8.  3.. 2485. 
c.  83  (Court  of  Chancery  Act), 

8.  5..  196. 
c.  97  (Church  Building  Aot) . .  1286. 
c.  99  (Evidence  Act), 

Bs.  7— 13..  155. 

8.  14..^155. 

8.  16..  1892. 
c.  1 00  (Criminal  Procedure  Act) . .  470. 

8.  19..^470. 
c.  104  (Episcopal  and  Capitular  Estates 
Act).  ,1304, 1781, 2461,  2523. 

8.  1..2523. 

8.  6.. 2523. 

8.  7.. 2464. 
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1862. 

15  &  16  Vict. 
c.  3  (down  AdminiBtratlons) . .  1650. 
c.  12  (International  Copyright  Act). . 

677,  678. 
c.  31  (Provident  SodetieB).. 2182. 
c.  49  (School  Sites), 

B.  44..  122. 
c.  51  (Copyholds)..  1894,  2523. 
0.  54  (County  Courts), 

B.  5.  .454. 
c.  55  (Trustee  Act) . .  1258. 

fl.  2.. 1247. 

8.  3.. 1014. 

s.  4..  1245. 

8.  5..  1258. 

B.  6..  1222,  1258. 

B.  7..  1222. 

8.  8.. 1224. 

8.  9..  1223. 
c.  76  (Common  Law  Procedure) . .  2168. 

8.  114.. 584. 

8s.  135,  141,  142..  116. 

8.  151.. 879,  881. 

8.  219..  1910. 

8.  220. .1911. 
c.  80  (Court  of  Chancery  Act).. 802, 
804,  1889. 

8.  27.. 322. 

8.  31 ,  %vOt 

8.  42.. 324,  568. 
c.  83  (Patents), 

8.  25.. 2380,  2385. 

88.  27,  28.. 658,  2380. 

8.  39.. 658. 

B.  40.. 2383. 

B.  42.. 656. 

8.  43.. 665. 
c.  86  (Chancery  Procedure  Act) .  .496, 
521,  802,  1889,  1920,  1934. 

B.  5..  1479. 

88.  18,  20.. 74. 

8.  22.. 238. 

8.  42  (9)..  1933,  1934. 

8.  44..  122. 

8.  45..  1395. 

8. 48.  .339, 1912, 1917, 1918,  2052. 

B.  54.. 1359. 

8.  55.. 338,  1427. 


1858. 

16  k  17  Vict, 
c.  51  (SucoefiBion  Duty)  . .  239,  241, 
243,  1403. 

B.  2.. 242,  243. 

B.  4.. 241,  242. 

B.  10.. 240,  1403. 

8.  15..  242. 

8.  16..  1295,  1351. 

8.  17..  24  2,  1406. 

8.  18.. 242,  243. 

8.  20.. 353. 

8.  27. .1351. 

8.  42.. 242,  353,  1811. 

8.  44.. 353. 

8.  52.. 353. 

8.  53.. 239. 
c.  70  (Lunacy  Hegulation) . .  937, 1028, 
1260. 

8.  119.. 1028. 

8.  123.. 2178. 

8.  124.. 1029. 

B.  125..  1029. 

B.  134.. 1272. 

8.  136.. 1029. 
c.  97  (Lunatic  Asylums)..  1070,  2533. 

8.  104.. 1070. 
0.  119  (Betting  Act), 

8.  3.. 2175. 
c.  137  (Charitable  Trusts) . .  1287, 1304, 
1309,  1312,  1313,  1319. 

8.  1..1314. 

8.  2..  1314. 

8.  8..  1314. 

8.  4..  1314. 

8.  5..  1314. 

8.  6. .1314. 

B.  7..  1314. 

B.  8. .1314. 

8.  9.. 1314. 

8.  10.. 1314,  1327. 

8.  11. .1314. 

s.  12..  1314. 

8.  13.. 1314. 

8.  14.. 1312,  1313,  1314,  1318. 

8.  15. .1314. 

8.  16.. 1314. 

8.17.. 724,  1314. 

8.  18..130a,  1814,  1315. 

8.  19.. 1315. 

8.  20..  1300,  1315. 

8.21..  1316,  1325. 

8.  22.. 1316. 
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16  &  17  Vict.  0. 137, 

17  &  18  Vict. 

8.  23..  1316. 

0.  36(BillHof  Sale)..2008. 

B.  24.. 1305,  1316. 

B.  1..2011. 

8.  25..  1316. 

B.  7.. 2010,  2011,  2012,  •2021. 

8.  26..  1305,  1316. 

0.  67  (Defence  Act) .  .2627,  2528. 

8.  27..  1316. 

c.  82  (Chancery  of  Lancaster), 

8.  23.. 321,     1301, 

1307,     1312, 

B.  7..  197. 

1315,  1319. 

B.  8.. 9,  17,  198. 

8.  29..  1315,  1319. 

8.  10.. 197,  198. 

8.  30..  1315,  1319. 

0.  90  (UstuyLaws  Repeal  Act) . .  1942, 

8.  32..  1315. 

2119. 

8.  33..  1315. 

c.  104  (Merchant  Shipping), 

8.  34..  1315. 

88.  62— 65.. 726. 

8.  35..  1315. 

8.  99 . .  1025. 

8.  36..  1315. 

c.  113(KealE8tateGhargesAct:  Locke 

8.  37..  131 5. 

King's)..  1638,   •1589,    •1640, 

8.  38..  1315. 

•1541,  2052,  2060,  2188. 

8.  39..  1315. 

c.  116  (Episcopal  and  Capitular  Estates 

8.  40.. 1315,  1319. 

Act)..  1304,  1781. 

8.  41..  1316. 

c.  125    (Common   Law  Procedure) . . 

8.  42..  1316. 

411,  728,  988,  1358,  2298. 

8.  43..  1300,  1316. 

8.  3.. 371,  416. 

8.  44..  1316. 

SB.  3— 17.. 404. 

8.  46..  1316. 

s.  5.. 411,  860,  2411. 

8.  47..  1285,  1316. 

s.  6. .371. 

8.  48..  1285,  1308, 

1316. 

8.  11.. 406,  410. 

a.  49..  1316,  1318. 

• 

ss.  12,  13.. 409. 

8.  50..  1316. 

8.  17. .2411. 

8.  51..  1309,  1310, 

1311, 

1316. 

8.  26.. 156,  2429. 

8.  52..  1310,  1316. 

8.  27..  156. 

8.  53..  1309,  1317. 

8.  58.. 576,  584. 

8.  54..  1295,  1317. 

Kfl.  60-67.. 484,  487. 

8.  55..  1295,  1317. 

8.  61.. 487,  489. 

8.  56..  1296,  1317. 

8.  64,, 487. 

8.  67.. 1295,  1317. 

8.  65.. 490. 

8.  58..  1295,  1317. 

88.  79,  82.. 524. 

8.  59..  1296,  1317. 

8.  82.. 560. 

8.  60..  1296,  1317. 

8.  87.. 2298. 

8.  61..  1317,  1318. 

8.  92.. 116. 

8.  62..  1312,    1314, 

,    1315,    1317, 

1318, 1319. 

8.  63..  1318,  1320. 

8.  64..  1318. 

8.  65..  1304,  1318. 

1865. 

8.  66..  1308,  1312, 

1318, 

1319. 

8.  69.. 1316. 

18  &  19  Vict, 
c.  15  (Judgments  Act), 
8.  4.. 186,  2070. 

1854. 

8.  5..  186. 

17  &  18  Vict. 

8.  6.. 2070. 

0.  32  (Churoh  Bnilding 

Act). 

. 1286. 

8.  12. .1638,  2119. 

c.  34  (Attendance  of  Witnesses  Act} . . 

8.  14.. 2119. 

99. 

0.  32  (Stannaries  Act), 

8.  1..102. 

8.  10..  198. 

The  •  indicates  the  page  at  which  a  section  is  referred  to  in  extenso. 


cclxxx 


Table  of  Statutes. 


18  &  19  Vict. 
c.  43  (Infants'  Settlement  Act).. 820, 
953,  997, 1061, 1062, 1061, 1062, 
1698,  1700,  1702. 
8.  1..1061,  1062. 
b.  2..  1061,  1062. 
8.  3.. 1061. 
8.  4. .1061. 
c.  81  (Places  of  Worship  Registration 
Act), 
B.  9..  1315,  1317. 
c.  90  (Crown  Suits  Act).. 206,   206, 
1651. 
8.  1..1306. 
6.  2..  1306. 
8.  17..  1290. 
e.  117  (Ordnance  Board  Transfer  Act) 
..2527,  2628. 
8.  6.. 2628. 
8.  10.. 2628. 
8.  18.. 2628. 
8.  19.. 2628. 
c.  120  (Metropolis  Management  Act) 
..1302,  1346,  1770. 
8.  64.. 96. 
8.  96.. 691. 
8.  98.. 615. 
88.  136,  226.. 713. 

0.  121  (Nuisances  Hemoval), 

8.  8.. 612,  614. 

8.  12..  622. 
0. 122  (Metropolitan Buildings).  .2441. 

8.  83.. 669. 

0.  124  (Charitable  Trusts) . .  1287, 1309, 
1312,  1313,  1316,  1318. 
8.  6.. 1327. 
es.  6— 9..  1318. 
8.  9..  1318. 
8.  10.. 1287,  1318. 
B.  12..  1310,  1316. 
8.  13.. 1287,  1318. 
8.  15.. 1285,  1308,  1316. 
8.  16.. 1318. 
88.  17— 29..  1316. 
8.  18..  1310,  1316. 
8.  21.  .1310. 
8.  23.. 1310. 
8.  24.. 1310. 
8.  26..  1309,  1310,  1311. 
8.  29.. 1313,  1316,  1318,  1825. 
8.  32.. 1318. 
8.  33..  1318. 
8.  34.. 1318. 


18  &  19  Vict.  c.  124, 
8.  35.. 1318. 
8.  37..  1316. 
8.  38.. 1318. 
8.  39.. 1318,  1326. 
8.  40.. 1307,  1318. 
8.  44..  1317. 
8.  45. .1317. 
8.  46.. 1318. 
8.  47..  1317. 
8.  48.. 1318. 
8.  49.. 1319. 
c.  134  (Court  of  Chanoery  Act), 
8.  16..  318. 


1856. 

19  &  20  Vict, 
c.  47  (Joint  Stock  CompanieB) .  .2606. 
c.  60  (Sale  of  Advowsons  Act) . .  1873- 
c.  96  (Marriage  (Scotland)  Act) . .  1661. 
c.  97  (Mercantile  Law  Amendment) . . 
2146. 

8.  6..  1136,  1421,  2146,2168. 

8.  9..  1370,  1440. 

8.  10..  1440. 

8.  11.. 1440. 

8.  12.. 1440. 

8.  14..  1439,  1440,2196. 
0.  108  (County  Courts), 

8.  40.. 821,  843. 
o.  113  (Foreign  Tribunals   Evidence 

Act) . .  102. 
c.  119    (Marriage    and    Registration 
Act)..  1063. 

8.  19..  1064. 

8.  21.. 1064. 
c.  120 . .  (Settled  Estates) . .  998. 

8.  5.. 1795. 

8.  11.. 1800. 

8.  16.. 1020,  1800. 

8.  23..  1026,  1869,  1876. 

8.  24..  1026,  1876. 

8.  26..  1025,  1875. 


1867. 

20  &  21  Vict. 
0.  31  (Inoloeure  Act), 

88.  6— 11..  1890,  1892. 
c.  64    (Fraudulent    Trustees :     Lord 
■We8tbury)..1166. 
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30  &  21  Yiot. 
c.  57  (Harried  Women's  Beversionfiry 

Interest  Act :   Sir  B..  Malins) 

497,  903,  904,  934. 
c.  77  (Ooort  of   Probate  Act).. 782, 

1397—1399,  1414. 
8.  3..  1397. 
8.  4..  1397. 
s.  23..  1397. 
8.  46..  1400. 
8.  47..  1400. 
8.  69..  1897. 
8.  61..  1397. 
B.  62..  1397. 
8.  63..  1397. 
8.  64..  1397. 
8.  70.. 782,  1398. 
8.  71.. 782,  1398. 

8.  7«. .  to2»         , 

8.  73.. 782,  1399,  1416,  1416. 

8.  74.. 782,  1399,  1416. 

8.  75.. 782,  1399. 

s.  76..  1399. 

8.  77..  1399. 

8.  78..  1399. 

8.  79..  1399. 
c.  79  (Probate,  Ireland), 

8.  94.. 1400. 

8.  95.. 1400. 
0.  85  (Hatrimonial  Oanses  Act), 

s.  4..967. 

8.  21.  .926,  936,  967,  1504,  1509. 

8.  25.. 967,  1504,  1509. 

8.  26.. 967. 

8.  35.. 968. 

8.  45.. 967,  968,  969. 

8.  55.  .853. 
c.  dyii.  (Mayor's  Court) ..  823,  842. 

8.  12..  823. 

s.  15..  823. 

88.  16— 19. s  842. 

8.  20.. 837,  842. 

8.  48.. 842. 

s.  52.. 837,  842. 

8.  54.. 842. 


1858. 

21  &  22  Vict. 
0.  25  (Births  and  Deaths  Registration 
Act).  .156. 


21  &  22  Vict. 
0.  27  (Chancery  Amendment :  Sir  H. 
Cairns).. 528,   570,    660,    663, 
2222,  2225,  2226. 

s.  2.. 371,  2225. 

s.  5.. 2369. 
c.  44  (Universities  and  College  Estates) 
. .  1304,  2425,  2442. 

8.  27.. 2425. 
c.  56  (Confirmation  of  Executor  (Soot- 
land)  Act)..  1400. 

8.  9..  1400. 

B.  12..  1400. 

s.  13..  1400. 

s.  14..  1400. 

s.  17..  1400. 

8.  19.. 1400. 

8.  29.. 1400. 

8.  42..  1400. 

8.  43..  1400. 
c.  67  (Ecclesiastical  Leasing) . .  1304. 
o.  61  (Indosure), 

s.  1..1304. 
c.  70  (Copyright).. 679. 
c.  94  (Copyholds) .  .2523. 

s.  6.. 2521,  2523. 
c.  95  (Probate), 

s.  10..  1397. 

s.  n..l397. 

s.  12..  1397. 

8.  16.. 1399. 

s.  18..  1399,  1416. 

8.  21.. 1398. 

s.  22..  1398. 
c.  98  (Local  Government  Act), 

8.62..  2262. 
c.    104    (Metropolitan    Management 
Amendment  Act), 

s.  31.. 621. 
c.  108  (Matrimonial  Causes  Aot), 

88.  7,  8.. 936. 


1859. 

22  Vict, 
c.  12  (Common  Bights,  War  Depart- 
ment).. 2527. 
c.  20  (Evidence  by  Commission  Aot) .  • 

72. 
0.  26  (Superannuations), 
88.  2,  18.. 398. 
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22  &  23  Viot. 
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8.  126.. 2150. 
c.  102  (Metropolitan  Board  of  Works 

Loans  Act) . .  1346. 
c.  110  (Charity  Truats) . .  1313,  1319. 
8.  10..  1319. 
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8.  30. .1126,   •1220,   1227,    1234, 
1235,  1237,  1544,  1546, 
•1934. 
8.  31..  1205,  1206,1207,  1222. 
8.  32..  1208. 

8.  33..  1222. 

8.  36..  1126,  1188. 


44  &  45  Vict.  c.  41, 

8.  37..  1187. 

8.  39.. 388,  905,  •OH. 

8.  42..  1014,  1021,1201. 

(1)..^1026,  1201. 

(2)..^1026. 

(3).. •1026. 

(4)..  •1027. 

(6).. ♦1027. 
1..^1027. 
2..^1027. 
3..^1027. 

(6).. •1027. 
8.  43.. 1002,  1005,  ^1012,  •lOlS, 
1014,  1021,  1201,  1511. 

(1)..»1012,  1013. 

(2)..1005,  ^1013,  1014. 

(3)..1005,^1013,  1014. 

(4).. •1013. 
8.  44..  1772,  2120. 
8.  45.. 2120. 
8.  46.. 238. 
8.  47.. 238. 
8.  52.. 904,  1746. 
8.  55.. 1101. 
8.  56.. •1077,2253. 
8.  65.. 2255. 
8.  66..  1109. 
8.  70.. •360,  1810. 
c.  44  (Soliciton'  Remnneration  Aot). • 

275,  299,  300,  303,  308,  1100, 

2461,  2466. 
8.  1..279. 

8.     ^  •  (  wU«7. 

8.  5.. 309. 

a.  7.. 309,  310. 

8.  8..272,  279,  308,  309,  1100. 

(1)..279. 

(2).. 279,  309. 

(3)..  279. 

(4).. 279,  309. 
8.  9.. 279. 
c.  58  (Army  Act).  .454. 

8.  141.. 539,  791. 
c.  68  (Judioatare), 
8.    9.. 853,  867. 
8.  22.. 177. 


1388. 

45  &  46  Vict, 
c.  9  (Docamentazy  Evidence  Act), 


8.  2..  157. 
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45  k  46  Vict. 
0.  38  (Settled  Land  Act) . .  1020,  1647, 
1767,  1806,  \%\2etieq. 
8.  1..1822. 

8.  2..»1813,  1819,  •1825,  1826, 
1844. 
(1)..  1814,  1835. 
(2)..  1813. 
(3)..  1815. 
(4)..  1818,  1815. 
(5)..  1757,  1819. 
(6)..  1819. 
(7) . .  1757. 
(10)..  1815,  1819. 
8.  3.. 1817,  1821,  1822,  1825, 
1840,  1872,  1892. 
(m)..1892. 
8.  4..  1817,  1821,  1822,  1825, 
1837,  1840,  1872,  1892. 
(2) . .  1892. 
8.  5.. 1817,  1821,  1822,  1824, 

1825,  1892. 
s.  6.. 1817,  1818,  1822,  1825, 

1828,  1829,  •1831,  1832, 
1840. 

8.  7..  1817,  1818,  1822,  1825, 

1829,  1831,  1832,  1840. 
(2)..  1832. 

8.  8.. 181 7,  1818,  1822,  1825, 

1829,  1831,  1832,  1840. 
(1)..1832. 

8.  9.. 1817,  1822,  1825,  1829, 

1831,  1832,  1833,  1840. 
8.  10.. 1817,  1822,  1825,  1827, 

1828,  1829,  1831,  1832, 

1833,  1840. 

8.  11.. 1817,  1822,  1825,  1829, 

1830,  1831,  *1833,  1841. 
B.  12.. 1020,  1817,  1822,  1825, 

1829,  1831,  1833,  1840. 
8.  13.. 1817,  1822,  1825,  1829, 

1831,  1833,  1840. 
8.  14..  1833,  1840. 

8.  15.. 1815,  1827,  1830,  1833, 

1834,  ♦1838. 

B.  16..  1817,  1821,  1822,  1825, 

1829,  1840. 
8.  17.. 1817,  1821,  1822,  1825, 

1829,  1840. 

B.  18.. 1813,  1817,  1821,  1822, 
1825,  1829,  1841,  1892. 

8.  19.. 1817,  1819,  1821,  1825, 
1829,  1872. 


;  45  &  46  Yiot.  c.  38, 

,      8.  20.. 1817,  1821,  1822,  1824, 

,  1825,  1829,  1882. 

(1)..1835. 

(2)..  1835. 
8.  21..  1181,  1839,  1841,2446. 

(1)..1841. 

(2)..  1842. 

(3)..  1842. 

(4)..  1842. 

(5).,  1842. 

(6) . .  1842. 

(7)..  1842. 

(8) . .  1842. 

(9)..  1842,  1843. 
(10)..  1816,  1837,  1842,  1843. 
(11)..  1842. 
(12)..  1842. 
8.  22.. 1837. 

(1)..^1843. 

(2)..  •1843,  1844. 

(3)..  1 840,  •  1844. 

(4)..  •1844. 

(6)..  1844. 

(6)..  1844. 

(7)..  1844. 

8.  25..  1822,  1847,  1848,  1849. 

B.  26.. 1822,  1824,  1845,  1846, 
1850. 

(1)..1849. 

(2)..  1846,  1849. 

8.  27..  1822,  1849. 

8.  28.. 1822. 

8.  29..  1822. 

8.  30..  1772,  1822,1848. 

8.  31.. 1817,  1818,  1822,  1837, 
1840. 

(1)..  1840,  1892. 

(2) . .  1840. 

(3).. •1840. 
8.  32.. ♦1181,  1844,  ♦2423. 
8.  33..  1181,  1821,  •1844. 
8.  34..  1815,  1840,  1841,  •1845. 
8.  35..  1833,  1834,  1841. 

(^..•1839. 

(2)..  ♦1839. 
8.  36.. 995,  996,  1847,  1850. 
8.  37..  1833,  1834,  1841. 

(1)..^1839. 

(2)..1836,  *1839. 

(3)..*1839. 
8.  38.. 1815,    1821,    1825,    1828, 
1843,  1845,  2276. 
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(i)..1826. 

(2)..  1826. 
B.  42..  1892. 
8.  44.. •1815. 
8.  45..  1822,  1824,  1892,  2276. 

(2) . .  1824. 

(8)..  1824. 

46.. 1815. 

(3)..  1815. 

(4)..  1816. 

(5)..  1815. 

(6)..  •1816,  1837. 

(7)..  1816. 
8.47..  1763,  •1816,  1837. 
s.  60.. 1815,  1822. 
8.  51 . .  1822. 
8.  52..  1823. 
8. 63. .1757,  1818,  1823,  1824, 

1832,  1839,  2276. 
8.  65..  1818,  1840. 

(3) . .  1837. 
8. 56.  .1810,  1815,  1818,  1823, 
1824. 

(2) . .  1823. 
8.  67..  1818. 
8.  58..  1818,  1835. 

(l)..1767,  •1819,  1820. 

(2)..  1821. 
8. 59.. 998,  1812,  1817,  1818, 

1821. 
8.  60.. 998,  1816,  1818,  1821. 
8.  62..  1821,  1822,1832. 
8.  63..  1831,  1846,  1851,  1862. 
8.  64..  1126,  1780. 
c.  39  (ConTeyancing) . .  1078. 
8.  2  (8)..  1109. 

(9)..  1109. 
(10)..  1109. 
8.  3.. •1078,  2234,  2277. 

(1)..»1078. 

(2).. ♦1078. 

8.  8.  .Zoo. 
0.  9.. 238. 
8.  11..  2266. 
8.  12..  1 938. 

c.  40  (Copyright :  Musical  Gompoai- 
tion8)..681,  682. 

c.  43  (Bills  of  Sale  Act].. 325,  1968, 
2011,  2013,  2015,  2016. 
B.    3.. 2015,  2016. 
8.    4.. •2016,  2020. 
8.    5.. 2016,  2016. 


46  k  46  Viot.  c.  43, 

8.  6.. 2016,  2020. 
8.  7.. •2016,  2018. 

(4)..  2017. 

(6)..  2017. 
8.    8.. 2013,  •2017. 
8.    9.. •2017,2018. 
8.  10.. 2018. 
8. 12.. 2018. 
8.  13.. 2018. 
8.  14.. 2019,  2036. 
8.  16.. 2016. 
8.  17.. 2016,  •2019. 
c.  60  (Hanicipal  Ck)rporatioii8  Act).. 

1304,  1318,  1326. 
8.  3.. 1304. 
8.  8..  1304. 
88.  108,  109.. 641. 
8.  133.. 1304,  1318. 
8.  140.. 1327. 

0.  61  (Bills  of  ExoLango  Act), 
8.1.. 729. 
88.  67,  89..  1386. 
88.  62,  89..  1422. 

c.  76  (Married  "Women's  Property  Act) 
..325,  488,  ^%betieq.^  887,  903, 
927,  950,  1061,  1746,  1810. 
8.    1..890,   912,   916,    924,   926, 
937,  1138. 
(1)..^915,  1337. 
(2).. •887,  888,  889,  890,  892, 

893,  ♦916,  917. 
(3).. •916. 
(4)..  ♦916,920. 
(6)..893,  •916,  919. 
8.    2.. 916,  ^917,  919,  926,  937, 

949. 
8.    3..^921,  1422,  1461. 
8.    4.. 925,  1674. 
8.    6.. 890,  916,  ^917,  919,  926, 

937,  949. 
8.    6..^917. 
8.    7.. 918. 
8.    o .  .910. 
8.     9 . « vlo. 

8.  10.. 918,  •921. 

8.  11..912,  914,  918. 

8.  12.. •888,  889. 

8.  13.. ♦891,  918,  924. 

8.  14.. •894,919. 

8.  16.. 892,  919. 

8.  17.s*896,  918. 

8.  18..732,  91?,  924,  1139. 
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45  k  46  TysL  c.  75,  | 

s.  19.. 885,  886,   887,   890,  892, 

•919,  920,  924,  1701. 
8.  21 . .  1008. 
8.22..*915. 
fi.  23.. 926. 

B.  24.. 732,  894,  912,    924,   937, 
1138.  I 

c.  80  (Anotmcnte  ExtenBum  Act) 
..1305,  1316. 
a.  8.. 1305. 
8.  9..  1305. 
».  10..  1305. 
s.  11..  1305. 
a.  14.. 1305. 
a.  15.. 1305. 


1888. 

46  k  47  Vict, 
c.  18  (Municipal  Corpontiona), 

a.  3.. 1304. 

a.  8..  1304. 
c.  29  (Jadicatore  Fnnda  Act} .  .207. 

8.  10.. •235. 

c.  36  (City  of  London  Farodual  Chari- 
ties).. 1320. 

8.  10.. 1320. 

a.  21 . .  1320. 

8.  39.. 1320. 

a.  48.. 1320. 

c.  39  (Statute  Law  Beyiaion  Act) . . 

374. 

c.  49  (Statate  Law  Revision  and  Civil 

Procedure    Act)..  122,     154, 

166,  487,  520,  528,  2225. 

c.  52  (Bankruptcy).. 422,  1167,  1419. 

1461—1465, 1911,2348,2389. 

a.  4.. 513,  778. 

(1)..489,  513,916,2350. 

8.  6.. 778,  1136. 

8.  9.. ♦433,  796. 

(1)..1112. 

8.  10  (2).. •434. 

8.  17  (8)..  1115. 

a.  18  (11)..  1465. 

a.  24.. 855. 

8.  27. .71, 90,  1464. 

8.  28.. 2354,  2364. 

a.  30.. 442,  1136,  1169,  1378. 

8.  37.. 665, 1169, 1378, 1432, 1461, 

2330,  2353. 

(1)..1461. 


46  k  47  Vict  c.  52, 

a.  38..  1365,  1366,  1461,  1462. 

8,  39..  1461,  1909. 

8.  40..  1420,  1432,  1461,  1465. 

3).. 2191. 
a.  41.. 1007. 
a.  42.. 779,  1462. 

(2;..  1462. 
8.  43.. 1084. 
B.44..435,  1136,  1137. 

(iii)..2003. 
a.  45.  .434,  489, 1124, 1461, 1465. 
8.  46(1).. 432. 

(3;.. 434,  435. 
a.  47. .1172,  1464,2350,2351. 
a.  48.. 2148,  2352,  2353,  2354. 
a.  49.. 425,  481,  1084,2257. 
a.  50  (5).. 2105. 
a.  52 ..458. 
a.  54..  1136. 
a.  56  :d)..1911. 
a.  87.. 796. 
a.  92.. 2348. 
a.  95.. 1465. 
a.  102..  2348. 

(4)..  2190. 
8.  103.  .314,  315,  422,  446,  855. 
8.  104.. 855. 
8.  108..  1465. 

a.  125.. 434,   1420,   1462,    •1463, 
1464, 1532. 

(1)..*1463. 

(2).. •1463. 

(3)..^1464. 

(4).. 828,  •1464,1465. 

(5)..  •1464. 

(6)..  •1464. 

(7)..^1464. 

(8)..  •1464. 

(9)..^1464. 

(10)..^1464,  1465. 

(12) . .  1530. 
8.  145.. 435. 
8.  146..  431. 
8.  147.. 1224. 
8.  168..  796,  1463,2294. 
a.  169.. 431. 

2nd  Sched...  1432. 

3rd  Sched...  1279. 

c.  67  (Patents,  Designs,  and  Trade 
MarkB)..643,  2377,  2390. 

8.    4.. 2377. 
a.    6.. 2377. 
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46  ft  47  Tiot.  0.  57, 
t'   8.  6.. •2378. 
B.  7..2378« 
B.  8.. 2378. 
8.  9.. 646. 
B.  10.. 2378,  2381. 
B.  11.. 2378. 
8.  12..  2379. 
8.  13..  2379. 
8.  14..  2378. 
8.  15..  2378. 
8.  16..  2379. 
8.  17..  2379. 

(4)..  664. 
8.  18.. 658,  2380. 

(1)..»2380. 

(8)..  •2380. 

(9)..  2380. 

(10).. 2380,  2388. 
8.  19.  .657,  •658,  659,  2381,  2388. 
8.  20.. 664,  2381. 
8.  21.. 2381. 
8.  22..^2381. 
8.  23(1).. •2382. 

(2)..*2382. 

(3)..  •2382. 
8.  25.. 2383. 

(4)..  2385. 
8.  26(1).. •2387. 

(2).. 2386,  •2387. 

(3).. •2387,  2388. 

(4).. •2387,  2388. 

(5).. ♦2387,  2388. 

(6)..  •2387. 

(7)..  •2387. 

(8)..*2388. 

8.  27(1).. •2379. 
8.  28.. 2383. 

(1)..*2388. 
8.  29.. 653,  663,  666. 

(2)..  652. 

(6)..266,  665,  666. 
8.  30.. •656. 
8.  31.. 663,  665,  666. 
8.  32.. 629,  •646,  647,  658. 

8.  33.. 2379. 

8.  34.. 2377. 

8.  36.. 2382. 

a.  37.. 2379. 

8.  88.. 2378. 

8.  39.. 2378. 

8.  43.. 2379. 


46  &  47  Viot.  0.  57, 
8.  44.. 2379. 

(9)..  •2388. 
8.  47.. 679. 
88.  47— 61.. 679. 
8.  50.. 677. 
8.  58.. 96. 
8.  59.. 680. 
B.  60.. 679. 
88.  62—71.. 631. 
8.  62.. 2391. 

(4)..  2405. 

(5).. 2389,  2391,  2392. 
8.  63.. 2391. 
8.  64 . .  2394,  2397,  2407. 

(l)..^2392,  2393,  2395,  2400. 

(2)..2391,  ^2392,  2401. 

(3)..  •2392,2395. 
8.  65.. 634,  635,  •2397. 
8.  66.. 2397. 
8.  67..^2397. 
8.  68.. 2391,  2395. 
8.  69.. 2391,  2392. 

(1)..2391. 

(2)..  2392. 

(3)..  2392. 

(4).. 2392,  2403. 
8.  70.. 635,  •2397. 
8.  71.. •2398. 
8.  72(1).. •2398. 

(2).. •2398. 
8.  73.. 635,  •2398,  2399. 
8.  74.. 2401. 

(1)..*2400. 

(2)..^2400. 

(3)..  •2400. 
8.  75.. 2401. 
8.  76.. 632,  •2401. 
8.  77..«631. 

(a) . .  636. 
8.  78.. •2390. 
8.  79.. 2390. 
8.  81.. 2401. 
8.  85.. •2404. 
8.  86.. 2404. 
8.  87.. 2401,  2404. 
8.  88.. 2404. 
8.  89..^2404. 
8.  90.. 2401,  2402,  2403. 

(1)..2102,  ^2404. 

(2)..  •2404. 

(3)..  •2404. 
8.  91.. 2407. 
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46  ft  47  Vict.  c.  67, 
fl.  92, 

(1)..*2407. 
(2)..  2407. 
(3)..  2407. 
B.  102a..  2407. 
B.  103.. 2407. 
B.  113.. 631,  2385. 
8.  117.. 2378,  2391. 
0.  61  (Agricultural  Holdings  Act) . , 
411,  u53,  1326,  1849,  1967. 
6.  29.. 1849,  2110. 
s.  34.. 2023. 
B.  40..  1326. 


1884. 

47  &  48  Vict. 
c.  18  (Settled  Land  Act) . .  1813. 

B.  4.. 1840,  1841. 

B.  6..  1824. 
(3)..  1824. 

B.  0(1)..  1851. 
(3)..  1851. 

B.  7..  1831,  1832,  1851. 

8.  8..  1812,  1820. 
0.  41  (Building  Societies). .416,  2125. 

8.  2.. 2129. 
c.  64    (Yorkshire    EegiBtrie6)..2109, 
2110. 

8.  23..  1109. 
c.  61  (Judicature  Act), 

8.  8.. 416. 

as.  9— 11.. 404. 

8.  13. .318. 

8.  14.. 354,  428,  429,  437,  1266, 
1272,  2285. 

8.  16..  102. 
c.  68  (Matrimonial  CauseB  Act), 

6.  2.. 970. 

8.  3.. 909,  970. 

8.  4.. 970. 
c.  71  (Intestates'  Estates  Act) . .  1269. 

8.  4.. 1553,  1651,  1935. 

8.  6..  1255. 

8.  7..  1651. 


1885. 

48  &  49  Vict, 
c.  26  (Yorkshire  Begistries) .  .2109. 
0.  36  (Artillery  and  Kifle  Kanges), 
8.  3.. 2527. 


48  ft  49  Vict, 
c.  63  (Patents,   DesignB  and  Trade 
Marks)..  2377. 

B.  2.. 2377. 

B.  3.. 2378,  2379. 

B.  6.. 2377. 
c.  78  (Purchase  of  Land,  Ireland), 

B.  13.. 1827. 
c.  74  (Evidenoe  hy  Commiiwion  Act), 

8.  2.. 72,  107. 


1886. 

49  ft  60  Vict. 
0.  27  (Quardianfihip  of  Infants  Aot),« 

998,  1037,  1043,  1044. 
8.  2..»1000,  1001. 
8.  3(1)..*1000. 

(2)..»1000,  1001. 

(3)..»1000,  1001. 
8.  4..  1000. 

8.  5..  1000,  1001,  1034,  1043. 
s.  6.. 1001. 
8.  9..  1001. 
8.  10.. 1001. 
8.  11. .1001. 
8.  13..  1001. 
c.  33  (International  Copyright  Act) .  •  ' 

677. 
B.  2.. 677. 
8.  4.. 678. 
8.  6.. 677,  682. 
s.  11.. 678. 
c.  37  (Patents,  &c.)..2377. 
8.  2.. 2377. 
8.  3.. 2378.  * 


1887. 

60  &  61  Vict, 
c.  23  (Incumbents'  Besignation  Act), 

8.  6..  1364. 
c.  26  (Allotments,  &c.  Act) . .  1967. 
c.  27  (Markets  and  Fairs:  Weighing 
of  Cattle), 

8.  4.. 604. 
c.  28  (Merchandise  Marks  Act), 

8.  2.. 638. 

8.  12..  638. 
c.  30  (Settled  Land  Act) . .  1813. 

s.  1..1842,  1843. 
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(b)..1234,  ^1250. 

(o)..1234,  ^1260. 

(d).. 1234,  •1250. 

(e)..  1234,  ♦1260. 
8.  30. .1210,  1261,  1262,  1268, 

♦1271,  1273,  1427. 
8.  31.. 983,  1210,  1261,  1262, 

1263,  1266,  1267,  1270,  ^1272, 

1273,  1427,  1890,  2288. 
8.  32.  .1210,  1213,  1217,  1230, 

1231,  1232,  1234,  1237,  ^1248, 

1261,  1268,  1270. 
88.  32— 41..  1209. 

8.  33.. 1236,  1249,  1264,  1261, 

1262,  1263,  1266. 

8.  34..1236,  ^1251,  1264. 
(1)..^1251. 
(2).. ♦1251. 
8.  36.. 1209,  1238,  1239,  1240, 
♦1261,  •1262,  1253,  1254, 
1256. 
(1)..1210,  1212,  1213,  1214, 
1217,  1238,  1239, 1240,  1241, 
1242,   1243,   1244,   1245, 
•1251. 
(2).. 1238,  1242,  ^1252,  1264, 

1266. 
(3).. 1212,  1213,  1214,  1238, 

1241,  1242,  1244,  •1262. 
(4).. 1212,  1213,  1214,  1238, 

1241,  1242,  1244,  ^1252. 
(6)..  1213,  1238,  1241,  1242, 

♦1252. 
(6)..  1238,  •1262. 
8.  36.. 1213,  1222,  ^1264,  •1265. 
(1)..^1254. 
(2)..  •1255. 
8.  37..^1206,  ^1222. 
8.  88.. 1217,  1246,  ♦1267,  1260. 
8.  39..  1257,  1303. 
8.  40..^1257. 

8.  41..122U 

8.  42.. 890,  495,  996,  997,  *1190, 
1300,  1314,  1316,  1713. 
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66  ft  67  Viot.  o.  63,  8.  42, 

(1)..»U90. 

(2).. •1190. 

(8).. ♦1190. 
B.  43..  1267. 
8.  44..  1748,  •1749. 

(1)..^1749. 

(2)..  •1760. 

(8)..^1760. 
8.46..*910,  1147,  1152,  1167. 

(1)..*910,  1162,  1153. 
8.  46.. •1221. 
8.  47.. ♦1206,  1827. 

(1)..»1206. 

(2)..  ♦1206. 

(3).. ♦1206. 
8.  48..  1257. 
8.  49.. 1214. 
8.50..  1212,   1213,   1214,  •1218, 

1238,  1241,  1242,  1248,   1244, 

1250,.  1270. 
8.  52..  1220. 
c.  61  (Pablio  Anthorities  Fjrotdotion 

Act),  8.1.. •258. 
e.  63  (Manied    Women'8    "Property 

Aot)..887. 
8.  1.. •891,  916. 
8.  2.. 886,  •889. 
8.  3.. 925. 
8.  4.. 916. 
e.  71  (Sale  of  Goods  Act), 
88.  8S--41..2293. 
s;  38.. 2367. 
88.  44— 46.. 2367. 
8.  46(1).. 2368. 
8.  62.. 2367. 
c.  73  (Local  Gorenunent  Act,  1894), 
8. 14..  1305. 
8.  70..  1306. 
8.  75..  1305. 


1894. 

67  ft  58  yict. 
c.  10  (Trustee  Aet,  1898,  Amendment 
Aet,  1894)..  1749. 
8.  1..1271. 
8.  2..  1220,  1221. 
8.  8..  1748. 
8.  4..  1147. 
0.  16  (Jndioaime  Act), 

8.  1..820,  853,  •854,  •857,  •859, 
865. 


57  ft  58  Viot. 
0.  30  (Finance  Act) . .  1403, 1404  et  aeq. 
8.  l..«1404,  1406. 

8.  2, 

(1)..^1404. 

(a)..^1404,  1405. 

(b)..^1404,  1405. 

(o)..^1405,  1405,  1406. 

(d)..^1405,  1406. 
(2)..^1406. 
(3)..^1406. 

8.  3.. •MOO. 
(1)..^1406. 
(2)..  •1406. 

8.  4.. •1411. 

8.  5(1)..  1407,  •1413. 

(2).. •1406,1407. 

(3)..^1407. 

(4)..  1413. 

(5)..  1407. 
8.  6..  1409. 

(1)..1409. 

(2)..  •MOO. 

(5).. •MOO. 

(7)..  •MOO. 
8.  7.. 1410. 

(1)..^1410. 

(2)..^1410. 

(3)..  14 10. 

(4)..  1410. 

(5)..^M10. 

(6)..^1410. 

(7).. •Mil. 
8.  8..  1407. 

(3)..^1407. 

(4).. •MO?. 
8.  9..  1408. 

(1)..^1408. 

(2)..  1408. 

(3).,  1409. 

(4).. •1408. 

(5)..^1408. 

(6).. •1408. 

(7).  ,1408. 
8.  10.  .1412. 
8.  11..  1412. 
8.  12..  1412. 

8.  18..  1412. 

8.  14.. •MOO. 
(1)..^1409. 
(2) .  .•MOO. 
(3).. •MOO. 
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67  &  58  Viot.  0.  30, 
8.  15..  1409. 
8.16..  1412. 
8.  17.. ♦1411,  1418. 
8.  18(1).. •1414. 

(2).. ♦1414. 
8.  20..  1412. 
8.  21..  1412. 

(1)..1412. 

(2)..  1403. 

(3).. 1412. 

(4)., •1413. 

(5).. •1412. 
8.  22  (d) . .  1407. 

(i)..1407. 

(j)..1411. 

(1)..1406. 
8.  40..  161. 

SoheduleI..1404/1412. 

c.  35  (Charitable  TnxstH  (Plaoee  of 
Beli£^on8  Wonliip)  Amend- 
ment Act)..  131 7. 

c.  46  (Ck}p7hold) .  .2420,  2517  et  seq. 

8.  3.. 2421. 

8.  26(1).. 2521. 

(2)..  2621. 
8.  32  (1).. 2521. 

(2)..  2621. 

(3)..  2522. 

8.  38.. 2617,  2618,  2510,  2620. 

(1).,»2622. 

(2)..  •2522. 

(3)..^2622. 

(4)..^2622. 
8.  61.. 2517. 

(1)..2622. 

(2)«.2622. 
8.  52.. 1894. 
8.  63(1).. 2522. 

(2)..  2523. 
8.  76.. 2523. 
8.  84..^1873. 
8.  88..^1220,  1235,  1237,  1260. 

0.  47  (Bonding  Societies  Act) .  .2126. 
8.1..  2126. 
8.  6.. 2126. 
8.  7.. 2133. 
8.  8.. •2133. 
8.  9.. •2133. 
8.  10..*2133. 
8.  11..  2134. 
8.  13..  2132. 


67  &  68  Vict.  0.  47, 

8.  14.. ♦2132. 

8.  20.. •415,2129.    . 

8.  26  (2).. 2125. 
c.  54  (Bailwaj  and  Canal  Tmffio), 

88.  1,2.. 819. 
e.  60  (Herohaat  Shipping), 

88.  492^601.. 2368. 
0.  ooxiii  (London  Boilding  Act) .  ,656, 
1767. 


1895. 
58  ft  69  Vict. 
0.  11  (Lands  Clanses,  Taxation  of 

Costs),  8.  1.. ♦2413. 
c.  26  (Mortgagees'  L^al  Costs  Act) . . 
304,  nil. 
8.  2..1111,  ^1951. 
8.  3..  1110,  nil,  ♦1951. 
8.  4..  1951. 
c.  26  (Friendly  Societies  Act),  8.  10.. 

414. 
c.  35  (Naral  Works) . .  2627,  2529. 
c.  43  (Naturalization) .  •  1686. 


1896. 

59  &  60  Vict. 
0.  6  (Nayal.Works).  .2527. 
c.  8  (Life  Assurance  Companies  (Pay- 
ment  into  Court)   Act).. 211, 
231,  1193,  1198. 
8.  2..1198,  ^1199. 
c.  26  (Friendly  Societies  Act). .  1209. 
8.  l..*414. 
8.  26  (2)..  1209. 

(3)..  1209. 
8.  34..  1209. 
s.  35(1)..  1420. 
88.  44-49..  1209. 
8.  61.. 1209. 
c.  28  (Finance  Act) . .  1413. 
8.  14..  1405. 
8.  16.. 1406. 
8.  17. .1411. 
8.  18.. 1410. 
8.  19..  1414. 
(1)..^1418. 
(2)..  1418,  1414. 
8.  32..^2427. 
B.  33.. 2100. 


•*■ 
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69&60Viot. 
e.  35  (Judicial  Trnstoes  Act)  ..1165, 
1273  ti  aeq. 
s.  l..»1278. 
(1)..«1278. 
(2)..*1278. 
(8)..*1278. 
(4).. ♦1278. 
(5).,  •1278. 
(6).. ♦1279. 
8.  2;.^1279. 

8.  3.. 1147,  ♦1153,  1279,  1660. 
s.  4..  1279. 
0.   46    (StanzuuJeB   Court   Abolition 

Act)..  198. 
c.  51  (Yexatioiu  Actions  Act),  8.  1 .  • 
183. 


1897. 

60  k  61  Viot. 
0. 19  (Fteferential  Payments  in  Bank- 
ruplcy    Amendment  Auot) .  • 
2040. 
s.  2,. ♦2040. 
s.  3.. ♦2040. 
c.  37  (Workmen's  Compensation  Apt) 

..875. 
0.65  (Land  Transfer  Act)..  321,  348, 
783,  981,  1235,   1392,   1397, 
1404, 1522,  1543,  1919,  1934, 
1935,  2109,  2234. 
8.  1..  1272, 1273,  1897. 
(1)..^1220,  1272,  ♦1897,  1483, 

1934,  1936. 
(2).. ♦1397,  1483. 
(3)..  ♦1397,  1399. 
(4)..^1220,  ♦1397,  1934,  1936. 
(5).. ♦1398. 
8.  2.. ♦1398. 
(1)..^1398. 

(2)..^1398,  1661,  1662. 
(3)..  ♦1398. 
(4).. ♦1398. 
8.  3.. ♦I486. 
(1)..^1486. 
(2).. ♦I486. 
(3)..  ♦I486. 
(4)..  ♦I486. 


60  ft  61  Viot.  0.  65, 
8.  4.. ♦1487. 

(1)..^1487. 

(2)..  ♦1488. 

(3)..  ♦1488. 
8.  7.. 2101. 

(2).. 2097,  2311. 
8.  8..^2051. 
8.  9  (3).. 2120. 

Sohed.L..2109. 


1898. 

61  ft  62  Tiot. 
c.  10  (Finance  Act). .1407. 
8.  5..  162. 
8.  6.. ♦161,  1995. 
8.  14.. ♦1413. 
c.  26  (Companies). .2507  ei  seq. 
8.  1..2507,  2510,  ♦2511,  2512. 
(1)..^2611. 
(2).. ♦2511. 
(3)..^2511. 

(4)..2509,  ♦2511,  2512. 
8.  2.. ♦2511. 
8.  3..^2511. 
0.  41  (Prison  Act), 

8.  11..  100,  450. 
0.  46  (Bevenne), 
8.  8..  162. 
8.  9..  159. 
0.  48  (Benefices  Act) . .  1878. 

8.  1(2)..  1873. 
0.  55  (Uniyersities  and  Colleges  Es- 
tates).. 1304,  1840. 
8.  1..1840. 

8.  2..  1840,  2425,  2442. 
8.  3.. 1840. 
8.  6..  1840. 
(1)..2425. 
(2)..  2426. 
(3)..  2425. 


1899. 

62  ft  63  Vict. 
0.4  (SoHcitor8Act)..lll7. 
8.  1..1117. 
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62  &  63  Tust, 
o.  6  (Judioatme  Act), 

B.  I..*862. 
0.  9  (Finaiioe  Act), 

s.  4..  162. 

0.  5..  162. 
(1)..162. 

s.  7..  160. 

B.  8..161. 

B.  9..161. 

8.  10;.  160. 
0.  30  (GommoDB  Act), 

8.  22..  1339,  1349. 
c.  46  (ImproTement  of  Land  Act) . . 
1770. 

8.1..  1772. 

B.  8..  1772. 

8.  4..  1772. 

8.  6.. 1772. 


1900. 

63  ft  64  Viot. 
0.  7  (Fmanoe  Aet), 

8.11  (1)..«1406. 
0.26    (Land   Charges)..  14 19,    2070, 
2072,  2112. 
8.  1..2071. 
8.  2(1)..*2071,2100. 
(2)..  2071. 
(3)..  2071. 
8.  3.. ♦2071. 
8.  4.. 2072. 
8.  5.. 2062. 
0. 37    (Expiring   Laws    Contannanoe 

Act)..  1298. 
c.  48  (Companies)..  1379,  2510,  2613, 
2514. 
8.  9 ..2326. 


63  &  64  Viet.  o.  48,  a.  9, 

(1)..2326. 

(2)..  2326. 

(3)..  2326. 
8.  10.. 2326. 

(1).. •2326,  2827. 

(2)..  2326. 

(3)..  2326. 

(4)..  2826. 

(6)..  2326. 

(6)..  2326. 

(7)..  2327. 

(8)..  2327. 
8. 14.. •2033. 

(1)..*2033. 

(2)..*2033. 

(3)..*2033,  2613,  2514. 

(4)..  •2033. 

(6)..  •2033. 

(6).. •2034. 

(7).. •2034. 

(8)..^2034. 

(9)..^2034. 
8.  15.. •2034,  2513,2514. 
8.  16..  •2034. 
8.  17..»2034. 
8.  18.. •2034. 
8.  28.. 2327. 
8.  30.. •2826. 
8.  33..  1366,  2500,  2510. 

(1)..2513. 

(2)..^2613. 
8.  36.. 2513. 
0.  51  (Money  Lenders  Act).  .2343. 
c.  56  (MiHtazy  Lands) .  .2527. 
c.  62  (Colonial  Stock  Act).  .2041. 


1901. 

1  Edw.  Vn.  0.  18  (Patents  Act). .2407. 
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BULES  OF  COURT,  1883. 


I.  (Fozm  and  Commenoement  of  Action), 

r.  1..886,  392,  726,  841,  1291. 
r.  2..386,  392. 

II.  (Writ  of  Sununong), 

r.  l.,l. 

r.  4.. •1,6,626. 

r.  6..6,  14. 
m.  (Indoisement  of  Claim), 

r.  6.. 172,  177,  1132,  1967,  2230. 

r.  7..*274,  288. 

r.  8..  172,  322,  1125,  1367,  1396. 
lY.  (Indoraemfint  of  AjddresB), 

r.  1..  176,  894. 

r.  2..  176,  394. 

r.  3..  176. 

V.  (IsBoe  of  Writ  of  SummonB), 

r.  9.. 387,  2406. 
(2)..  2425. 

VI.  (Concnnent  Writs), 

r.  l.,C,  14. 

r.  2.. 6,  14. 
YII.  (Disclosore  by  SoUdtor  and  Flain- 
tifb), 

r.  I..n32. 

r.  3..11,  1076,  1079. 
Vm.  (Benewal  of  Writ), 

r.  1..1,  2,  8. 

r.  2..164. 
IX.  (Service  of  Writ  of  Summons)..  388. 

r.  2..4,  5,  10,  13,176,394. 

r.  3..»11,  176. 

r.  4..8,  11,388,977. 

r.  6..11,  12,453. 

r.  8..10,  12,  175. 

r.  9..  10. 

r.  16..  19,  176. 


OBDBB 

X.  (SabstitntedSemoe)..4,  13,  394. 

XI.  Serriceontof  the  Jnrifldiotion)..844. 

r.  1..7, 18,  •14, 17,42, 1440,2174. 

(a) . .  13,  •H. 

(b)..13,  •H,  14. 

(o)..13,  •H,  14. 

(d)..13,  •H. 

(e)..12,  13,  •U,  16,  18. 

(f)..13,  «14,  16. 

(g)..13,  •14,15,  16. 
r.  2..1,  7,  16,  16,2174. 
r.  4..1,  7,  16,68. 
r.  6.. 6,  7,  17. 
r.  6..7,  17. 
Xn.  (Appearance), 
rr.  1 — 5..  176. 
r.  6..  176. 
r.  7..176. 
r.  8.. 22. 
r.  9..  176. 
r.  10.. 22,  394. 
r.  11..  394. 
r.  12.. 21,  22. 
r.  25.. 21,  23. 
r.  28..  175. 
r.  30..  19,  28. 
Xm.  (Default  of  Appearance) . .  176. 
r.  1 . .  19,  388,  393,  972,  «978. 
r.  2..19,  172. 
r.  3..170,  171,  •172. 
r.  4..171,  172,  ♦nS. 
r.  6.. 171,  172,  •173. 
r.  6..169,  172,  •ns. 
r.  7..171,  172,^173. 
r.  8..170,  172,  ^173,  175. 
r.  9..^173. 
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OBDXB  Xm. — continued, 

r.  10.. •174. 

r.  11.. 176. 

r.  12..  174,  180. 
Xiy.  (Leave   to   sign  Judgment   and 
Defend  where  Writ  speciallj 
Indorsed).  .177, 262, 1093, 1906, 
2327. 

r.  1..  170,  2070. 

r.  2.. 322. 

r.  3..171. 

r.  6.. 22. 

Xy.  (Application  for  an  Account) . .  184, 
863,  1425,  1906. 
r.  1 .  .96, 172, 183,  439, 1126, 1367, 
1390,  1391,  1395,  1465,  1530, 
1896,  2187. 
r.  2..  173,  322,  1125,  1357,  1395. 

XVI.  (Parties), 

r.  l..*45,  613. 

r.  2.. 44,  ♦46. 

r.  4..  1139,  1522,  1577. 

r.  5..  1139,  1522. 

r.  6..  1139,  1416,  1482,  1934. 

r.  7..  1139,  1878. 

r.  8..  1256,  1481,  1936. 

r.  9.  .*121, 1256, 1476, 1481, 1572, 

1934. 
r.  9JL..»127,  1669. 
r.  11 .  .45,  «47,  48,  418,  623, 1078, 

1135,  1139,  1140,  1933. 
r.  12.. 49, 1417. 
r.  16.. 888,  889,974,  1130. 
r.  17.. 971. 
r.  18..972,  *977. 
r.  19.. 387,  •978,  1256. 
r.  20.. 976. 

r.  21..^103,  ^975,  982. 
r.  22..^1066,  1067. 
r.  23..  1066,  1067. 
r.  24.. 1066,  1067. 
r.  25.. 1066. 
r.  26.. 1066. 
r.  28..  1067. 
r.  29.. 393,  1066. 
r.  31.. 256,  302,  •1067. 
r.  32..  120,  ^121,  ^122,  1569, 

•1672,  1577. 
(a)..  1672. 
(b)..1572. 
r.  33..  1480,  1677. 
r.  34.. •1480,  1677. 
r.  36..  1480,  1577. 


OBDEB  XVI. — continued, 
r.  36..  1480,  1577. 
r.  37.. 1677. 
r.  38..  1480,  1577. 
r.  39.. 327,  1480,1677. 
r.  40..18,  193,  ^194,  326,  •327, 

1478,  1481,  1577. 
r.  41.. •327,  363,  1859. 
r.  43.. 1481. 
r.  44.. 326,  327. 
r.  45..  1419. 

r.  46.. 119,  120,  122,  1482,  1577. 
r.  47.. 326,  1417. 
r.  48..8,  18,  19,  20,  165,  326, 

2142,  2143,  2160. 
rr.  48— 66..  166,  325. 
r.  49.. 23,  49,  165,  326,2143. 
r.  50..  165,  177,  326. 
r.  51..  166,  177,325. 
r.  52.. 20,  21,  23,  •148,  165,  325, 

1139,  2142. 
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INTEODUCTION. 


OF  JUDGMENTS  AND  OEDERS  GENERALLY. 

XJndbr  the  oonourrent  but  to  some  extent  oonflioting  systeins  of  Law 
and  Equity,  as  administered  previously  to  the  Judicature  Acts,  the 
forms  of  judgments  at  Common  Law  and  of  decrees  in  Chancery 
differed  widely.  Judgments  at  Common  Law  were  imiform, 
Bim^ple,  and  invariable,  and  being  limited  by  the  form  of  the  writ 
in  the  action  to  the  recovery  of  land,  goods,  or  money,  could  not 
conveniently  be  moulded  so  as  to  meet  cases  in  which  conditions 
were  to  be  imposed  or  various  interests  dealt  with.  Decrees  in 
Chancery,  from  the  more  comprehensive  nature  of  the  relief  given, 
the  niunber  of  the  parties  interested,  the  various  claims  asserted, 
circumstances  to  be  dealt  with,  and  questions  to  be  finally  deter- 
mined, were,  as  a  rule,  necessarily  more  complicated.  But  not- 
withstanding the  greater  pliability  of  equitable  jurisdiction  and 
procedure,  the  forms  of  the  decrees  and  orders  by  which  the  Court 
gave  effect  to  its  determinations  were  generally  well  established 
and,  for  the  most  part,  uniform.  Upon  this  ground  they  have  been 
frequently  referred  to  as  regulating  the  practice  and  elucidating 
the  law  and  procedure  of  the  Court. 

The  great  utility  of  consulting  them,  and  the  advantages  of 
adhering  to  the  settled  and  well  understood  forms  and  language  of 
decrees,  have  been  repeatedly  adverted  to  by  some  of  the  most 
eminent  Judges  in  Equiiy :  see  Marriott  v.  The  Anchor  Reverrnn- 
ary  Co.j  3  D.  P.  &  J.  177;  Sherunn  v.  Shakspear^  5  D.  M.  &  G.  534; 
MiUa  V.  Slater,  8  Ves.  303  ;  Cricket  v.  Dolby,  3  Ves.  13 ;  Willan  v. 
Willan,  19  Ves.  593 ;  Holland  v.  PrUyr,  1  M.  &  K  246  ;  Blackford 
V.  BaviSj  4  Ch.  304,  at  p.  308;  Bees  v.  Metropolitan  Board  of 
Works,  14  Ch.  D.  372,  374  ;  Be  New  Zealand  Trust  and  Loan  Co,, 
(1893)  1  Ch.  403  ;  Be  Qregson,  (1893)  3  Ch.  233,  at  p.  237. 

Under  the  Judicature  Acts,  1873  and  1875  (36  &  37  Vict.  c.  66; 
38  &  39  Vict.  c.  77),  the  same  jurisdiction  to  pronounce  judgments 
and  orders — in  which  terms,  unless  there  is  anything  in  the  subject 
or  context  repugnant  thereto,  are  to  be  included  decrees  and  rules 
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(36  &  37  Vict.  0.  66,  s.  100) — ^in  such  fonn  as  may  be  required  for 
doing  justioe  between  the  partiee,  and  determining  all  questions 
raised,  has  been  conferred  upon  eveiy  branch  of  the  Supreme 
Court ;  the  result  being  that  although,  for  the  more  oonvenient 
despatch  of  business,  some  kinds  of  litigation  are  assigned  to  par- 
ticular divisions,  law  and  equity  are  now  administered  in  every 
branch  of  the  Court.  And  having  regard  to  the  direction  that  in 
all  cases  of  conflict  or  variance  between  the  rules  of  Equity  and  of 
Common  Law,  the  rules  of  Equity  shall  prevail — Judicature  Act, 
1873,  8.  25  (11) — ^it  is  apprehended  that  the  Forms  contained  in 
this  work  have  lost  no  portion  of  their  value  and  importance,  but 
have  rather  become  more  generally  applicable  than  heretofore. 

Since  the  Judicature  Acts,  the  expression  *^  decree,"  having  lost 
its  distinctive  meaning,  has  been  superseded  in  use  by  the  more 
comprehensive  word  "  judgment ; "  but  is  still  properly  and  usefully 
retained  in  reference  to  the  pre-existing  procedure. 

The  following  classes  of  business  have  been  assigned  to  the 
Chancery  Division  of  the  High  Court  by  the  Judicature  Act,  1873, 
s.  34,  viz. : — 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Chancery  at 
the  commencement  of  the  Acts. 

(2.)  All  causes  and  matters  to  be  commenced  after  the  commence- 
ment of  the  Acts,  imder  any  Act  of  Parliament  by  which  exclusive 
jurisdiction  in  respect  to  such  causes,  iSbc,  has  been  given  to  the 
Court  of  Chancery,  or  to  any  Judge  thereof,  except  County  Court 
appeals.  Under  this  head  are  included  proceedings  under  the 
Lunacy  Acts,  the  jurisdiction  in  respect  of  lunatics  of  the  Lords 
Justices  of  Appeal  in  Chancery  at  the  commencement  of  the  Acts 
being  reserved  to  them  by  the  Judicature  Act,  1875,  s.  7, 
which  latter  section,  however,  was  repealed  by  the  Lunacy  Act, 
1890  (53  Vict.  0.  5),  s.  342,  but  with  a  provision  that  that  repeal 
should  not  affect  any  jurisdiction  established,  confirmed,  or  trans- 
ferred by  any  enactment  repealed  by  that  Act  (a),  and  under  the 
Solicitors  Acts,  the  Trustee  Acts,  the  Settled  Land  Acts,  the  Lands 
Clauses  Acts,  and  the  various  Acts  more  particularly  noticed  in  the 
course  of  this  work. 


(a)  By  the  Lmiaoy  Aot,  1890  (53  Viot.  o.  5),  8.  108,  the  juzifldiotioii  of  the  Judge 
in  Liinaoj  under  that  Act  ia  to  be  ezeroised  either  by  the  Lord  Chancellor  alone  or 
jointly  -with  any  one  or  more  of  auoh  Judges  of  the  Supreme  Court  as  may  for  the 
time  being  be  entrusted  by  Sign  Manual  with  the  oaze  and  oomndtment  of  the 
custody  of  the  persons  and  estates  of  lunatics,  or  by  any  one  or  more  of  such 
Judges  as  aforesaid.  The  Judges  so  entrusted  are  the  ordinary  Lords  Justices  of 
Appeal,  who  take  lunacy  work  by  rotation. 


Introduction.  cccxxiii 

(3.)  All  causes  and  matters  for  the  administration  of  the  estates 
of  deoeased  persons ;  dissolution  of  partnerships,  or  taking  partner- 
ship or  other  accounts ;  redemption  or  foreclosure  of  mortgages ; 
raising  portions  or  other  charges  on  land  ;  sale  and  distribution  of 
the  proceeds  of  property  subject  to  any  lien  or  charge ;  execution 
of  trusts,  charitable  or  priyate ;  rectification,  or  setting  aside,  or 
cancelling  of  deeds  or  other  written  instruments ;  specific  perform- 
ance of  contracts  between  yendors  and  purchasers  of  real  estates, 
including  contracts  for  leases ;  partition  and  sale  of  real  estates ; 
wardship  of  infants  and  the  care  of  infants'  estates. 

By  the  Judicature  Act,  1873,  s.  100,  "cause"  includes  any 
action,  suit,  or  other  original  proceeding  between  a  plaintiff  and  a 
defendant,  and  any  criminal  proceedings  by  the  Crown  (which, 
by  s.  34,  are  assigned  to  the  Queen's  Bench  Division) ;  "  suit" 
includes  action;  "action"  means  a  civil  proceeding  commenced 
by  writ  or  in  such  other  manner  as  may  be  prescribed  by  Bules  of 
Court,  but  not  a  criminal  proceeding  by  the  Crown;  and  "matter" 
includes  every  proceeding  in  the  Court  not  in  a  cause.  An 
originating  summons  under  0.  lv,  3,  has  been  held  to  be  an 
action :  In  re  Fawsittj  Oalland  v.  BurtoUy  30  Ch.  D.  231 ;  Oee  v. 
Bell,  35  Ch.  D.  160. 

In  judgments  in  Equity,  the  final  working  out  of  the  particular 
question  to  be  determined,  or  further  consideration  generally,  is 
frequently  adjourned.  It  is  in  many  cases  necessary,  before  the 
rights  of  the  parties  can  be  finally  determined,  to  make  inquiries  as 
to  facts,  or  parties,  to  take  accounts  between  the  parties,  or  take 
the  accounts  of  the  estate  to  be  administered,  or  to  get  in  the  per- 
sonal estate,  and  sell  the  real  estate.  In  such  cases  the  usual 
course  has  been  to  direct  that  the  further  consideration  of  the  cause 
be  adjourned ;  and  when  the  inquiries  have  been  answered,  or  the 
accounts  taken,  and  the  Master's  certificate  showing  the  result  of 
such  inquiries  or  accounts  has  been  filed,  the  cause  is  brought  on 
again.  The  further  hearing  was  formerly  termed  the  hearing  upon 
further  directions,  or,  after  proceedings  directed  at  law,  the  hearing 
upon  the  equity  reserved.  Now  the  direction  is,  "  that  the  further 
consideration  of  the  action  be  adjourned."  And  0.  xxxvi,  21, 
directs  that  the  cause  when  set  down  again  be  set  down  "  for 
farther  consideration." 

The  Judicature  Act,  1875,  distinguishes  between  final  and  inter- 
locutory judgments  by  providing  (s.  12)  that  where  the  subject- 
matter  of  an  appeal  is  a  final  order,  decree,  or  judgment,  the 
appeal  shall  be  heard  before  not  less  than  three  Judges  of  the  Court 
of  Appeal,  and  when  it  is  an  interlocutory  order,  &c.,  before  not 
less  than  two  Judges  of  such  Court ;  any  doubt  as  to  what  judg- 

af2 


cccxxiv  Introduction. 

mentSy  &g.,  are  final,  and  what  interloontory,  to  be  determined  by 
the  Conrt  of  Appeal.  The  effect  of  this  enactment  is  considered  in 
Chap.  XXXVL,  "  Appeals." 

REFERENCE  TO  RECORD. 

By  0.  Lxi,  19,  every  judgment,  order,  certificate,  petition,  or 
document  made,  presented  or  used  in  any  cause  or  matter,  shall  be 
distinguished  by  having  plainly  written  or  stamped  on  the  first 
page  thereof  the  year,  the  letter,  and  the  number  by  which  the 
cause  or  matter  is  distinguished  in  the  books  kept  at  the  Central 
Office,  or  a  note  indicating  that  the  cause  was  commenced  prior  to 
2nd  November,  1852,  and  the  correctness  of  such  reference  to  the 
record  may  be  required  to  be  authenticated  by  the  seal  of  the 
Central  Office. 

The  year  referred  to  is  the  year  of  the  issue  of  the  writ  or 
originating  summons;  the  letter  is  the  initial  letter  of  the  first 
plaintiff's  surname ;  and  the  number  is  the  consecutive  number  in 
the  Central  Office  books  for  the  year. 

9 

REFERENCE  TO  REGISTRARS'  BOOKS. 

The  references  lettered  A.  and  B.,  followed  by  a  numeral,  which 
occur  constantly  in  the  following  pages  after  the  names  of  cases 
referred  to,  apply  to  the  entries  or  filings  in  the  Begistrars' 
books  A.  and  B.,  kept  in  the  Eecord  Department  of  the  Central 
Office.  Separate  books  are  kept  for  printed  and  written  orders 
respectively.  Judgments  and  orders  are  entered  or  filed  accord- 
ing to  the  names  of  the  plaintiffs  or  the  titles  of  the  matters. 
The  books  marked  A.  contain  the  entries  or  filings  from  A.  to  K. 
inclusive,  and  those  marked  B.  contain  the  rest.  The  legal 
year  began  with  Michaelmas  Term,  so  that  in  decrees  and  orders 
previous  to  the  change  of  style  in  the  year  1752,  down  to  which 
time  the  year  commenced  on  the  25th  of  March  (see  the  24 
Oeo.  n.  c.  23),  the  date  of  the  year  of  our  Lord  in  the  decree  or 
order  does  not  correspond  with  that  of  the  book,  except  in  Michael- 
mas and  Hilary  Terms.  Since  the  change  of  style  in  that  year, 
down  to  the  year  1860,  the  date  does  not  so  correspond,  except 
from  the  2nd  November  to  the  31st  December,  and  from  the  1st 
January  to  the  Ist  November  the  date  of  the  book  is  one  year 
earlier  than  that  of  the  decree  or  order. 

By  a  letter  from  the  L.  C.  to  the  senior  Begistrar,  dated  19th 
November,  1869,  Eeg.  lib.  1859,  B.  1,  his  Lordship  authorized  "  a 
supplementary  book  to  be  made,  marked  1859,  to  contain  the  orders 
made  from  the  2nd  November  up  to  the  31st  December,  1859,  and 
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that  from  and  after  the  Ist  January,  1860,  all  orders  dated  during 
the  onrrent  year  should  be  entered  in  a  book  or  books  to  be  marked 
with  that  year/'  Sinoe  then  the  dates  of  the  deorees,  judgments 
and  orders  oorrespond  with  the  dates  of  the  books  in  whioh  they  are 
entered  or  filed. 

The  Kegistrars'  Books  and  Court  Minute  Books,  prior  to  the 
year  18T6,  have  been  transferred  to  the  Public  Beoord  Office,  Bolls 
House ;  those  of  later  date  are  kept  at  the  Central  Office  and  the 
Begistrars'  Offices. 

Provision  is  made  by  O.  xli,  1 — 3,  for  the  entry  of  judgments 
by  the  proper  officer  in  a  book  to  be  kept  for  the  purpose,  and  that 
the  entry  of  the  judgment  shall  be  dated  as  on  the  day  on  whioh 
it  is  pronounced,  unless  the  Court  or  Judge  shall  otherwise  order, 
and  the  judgment  shall  take  effect  from  that  date,  provided  that 
by  special  leave  of  the  Court  or  a  Judge  a  judgment  may  be  ante- 
dated or  post-dated :  v.  inf.  Chap.  XV.,  "  Entry  of  Judgment." 
In  the  Chancery  Division  the  particular  Begistrar  is  the  proper 
officer.  By  0.  lxit,  2  (1)  (2)  (3)  (4)  (5)  (6)  and  (7),  provision  is 
made  for  the  filing  under  the  direction  of  the  senior  Begistrar 
of  every  order  which,  according  to  the  practice  at  the  time  when 
that  rule  came  into  operation,  would  require  to  be  entered  in  the 
office  of  the  Chancery  Begistrars.  Provision  is  also  made  by  the 
same  order  for  entry  of  the  filing  thereof  in  books  to  be  kept 
for  that  purpose,  and  that  every  order  so  filed  shall  be  deemed  to  be 
duly  entered,  and  that  the  date  of  such  filing  shall  be  deemed 
the  date  of  entry,  and  for  the  supply  of  a  duplicate  of  every  order 
to  the  solicitor  or  person  having  the  carriage  of  the  order.  The 
effect  of  this  rule  is  that  the  original  order  will  be  on  the  files  of 
the  Court  instead  of  an  entry  of  it,  and  that  the  duplicate  order 
takes  the  place  of  the  original  order  for  all  purposes  of  production 
or  service.  The  entry  of  orders  and  judgments,  final  or  interlocu- 
toiy,  in  the  District  Begistries  established  by  the  Judicature  Act, 
1873,  ss.  60 — 66,  is  regulated  by  O.  xxxv. 

GENERAL  FORM  AND  ARRANGEMENT  OF  JUDGMENTS  AND  ORDERS. 

In  point  of  form,  a  judgment  or  order  of  the  Court,  as  ultimately 
drawn  up,  consists  usually  of  two  parts :  one,  preliminary  or  intro- 
ductory, and  the  other  containing  the  actual  adjudication  or  pro- 
nouncement of  the  Court. 

The  function  of  the  first  or  preliminary  part  of  the  order  is  to 
show  the  circumstances  attending  the  making  of  it.  Accordingly, 
in  this  part  is  stated  briefly  the  form  of  the  application  to  the  Court, 
who  are  the  parties  appearing,  and  any  consents,  waivers  or 
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undertakings  given  by  them  {b)^  and  reference  is  made  to  the 
evidence  adduced  before  the  Court  upon  which  the  order  is  based : 
V.  inf.  Chap.  XY.  These  are  matters  with  which  the  Eegistraxs 
of  the  Court  are  specially  conversant,  and  this  part  of  the  order 
(in  the  preparation  of  which  care  and  accuracy  are  of  the  utmost 
importance)  is  under  their  special  supervision. 

Judgments  and  orders  in  the  Chancery  Division  are,  in  their 
second  or  substantive  part,  of  so  varied  and  often  complex  a 
character  that  no  specific  rules  as  to  the  arrangement  of  them  can 
be  given.  There  is,  however,  a  generally  defined  natural  order  of 
dauses  which  is  usefully  adopted.  Thus,  any  declarations  made 
by  the  Court  as  to  the  rights  of  the  parties  naturally  precede  the 
accounts  and  inquiries  which  are  directed  in  order  to  ascertain  the 
nature  or  extent  of  such  rights,  or  to  give  effect  to  them,  and  these 
again  are  followed  by  consequential  directions  or  specific  adjudica- 
tions inter  partes^  as  for  the  recovery  of  money  or  land,  delivery  of 
property,  directing  the  performance  of  or  abstention  from  any  act, 
any  sale,  conveyance  or  other  dealing  with  properiy,  or  the  lodg- 
ment in  Court  or  dealing  with  funds,  and  taxation  and  payment 
of  costs.  Where  accounts  or  inquiries  are  directed,  the  order  con- 
cludes by  making  provision  for  the  further  consideration  by  the 
Court  of  any  part  of  the  subject-matter  which  may,  on  the  result  of 
such  accounts  or  inquiries,  require  such  consideration. 

Formerly  the  decree  contained  statements  of  the  pleadings; 
anciently  they  were  interwoven  with  the  directions ;  more  recently 
the  entire  statement  was  placed  first,  and  the  ordering  part  after- 
wards. At  the  present  time  the  practice  of  reciting  in  judgments 
or  orders  facts  proved  in  the  evidence  has  fallen  into  disuse  as 
unnecessary,  except  in  cases  of  contempt  of  Court,  or  in  a  limited 
class  of  circumstances  in  which  it  is  found  to  be  expedient. 

Judgments  and  orders  are  drawn  up  without  regard  to  punctua- 
tion, the  separate  clauses  being  indicated  by  the  use  of  capital 
letters  (c),  and  it  must  be  understood  that  the  punctuation  in  the 
forms  given  in  this  work  has  no  official  significance,  but  is  intro- 
duced merely  for  the  assistance  of  the  reader. 


{b)  It  is,  however,  to  be  observed  that  where  a  consent,  waiver,  undertaking, 
or  admission  relates  only  to  a  particular  part  of  the  judgment  or  order,  it  should  be 
inserted  so  as  immediately  to  precede  that  part,  as  otherwise  it  might  be  considered 
that  the  entire  judgment  or  order  was  g^unded  on  such  consent,  &o. :  v.  inf. 
Chap.  Xn.  p.  163. 

(c)  The  advantage  of  this  practice  is,  that  it  necessitates  careful  wording  of  the 
clauses,  and  tends  to  prevent  ambiguity  and  mistake,  or  the  possibility  of  the  order 
being  tampered  with.  If  punctuation  were  permitted,  a  looser  style  of  drafting 
would  probably  prevail,  and  though  the  duties  of  the  Registrars  might  be  simplified, 
their  utility  would  be  diminished. 
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As  the  names  of  the  parties  to  an  action  or  other  proceeding 
sufficiently  appear  in  the  title  of  the  judgment  or  order,  it  is  usual 
in  the  body  of  the  order  to  refer  to  them  siinplj  as  plaintiff^ 
defendant,  or  otherwise,  as  the  case  may  be,  without  naming  them ; 
but  where  the  order  directs  payment  by  one  party  to  another  of 
any  sum  of  money,  or  the  performance  of  any  act  which  may  be 
enforced  by  attachment,  it  is  essential  to  insert  the  names  both  of 
the  party  to  perform  the  act,  and,  in  cases  of  payment  of  money, 
of  the  party  to  receive  payment. 

In  their  pieliminaiy  stage,  judgments  or  orders  (or  rather  the 
second  or  substantiye  part  of  them)  are  ordinarily  drawn  up  in 
^  minutes,"  %.  e.y  in  a  compendious  form,  eschewing  details,  and  in- 
dicating the  nature  of  the  directions  given  by  the  Court.  These 
minutes  are  subsequently  expanded,  under  the  supervision  of  the 
Registrar  {v.  inf.  Chap.  XY.),  into  the  complete  order. 

In  the  ensuing  pages,  the  material  contents  of  judgments  and 
orders  are  given  sometimes  in  minute  form,  and  sometimes  in  the 
completer  form.  The  difference  between  the  two  species  of  forms 
^will,  however,  be  readily  understood  on  reference  to  the  forms 
giveii  in  Chap.  XII.,  and  a  comparison  of  them  with  other  forms 
throughout  the  work  in  which  the  mandatory  part  of  the  order 
1>egins  with  the  word  "  Let." 

All  orders  dealing  with  funds  in  Court  which  are  to  be  acted  on 
"by  the  Paymaster  and  which  are  technically  designated  '^  money  " 
orders  are  printed.  All  other  orders  are  written.  The  "  money  " 
orders  contain  a  Schedule  or  Schedules  exhibiting  the  several 
transactions  which  the  Paymaster  is  to  cany  out.  The  specimen 
forms  of  directions  which  are  commonly  inserted  in  Lodgment 
and  Payment  Schedules,  and  which  are  given  in  Chap.  XYI.,  and 
elsewhere  where  necessary  throughout  the  present  Edition,  afford 
illustrations  of  the  requirements  of  ^'  money  "  orders. 
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CHAPTER  I. 

INSTITUTION  OP  PROCEEDINGS. 


By  the  Jud.  Act,  1873,  b.  100,  addon  is  defined  to  mean  "  a  civil  proceeding 
commenced  by  writ  or  in  such  other  manner  as  may  be  prescribed  by  rules 
of  Court." 

By  O.  n,  1,  every  action  in  the  High  Court  is  to  be  commenced  by  writ 
of  summons ;  but  by  O.  ly,  3,  6a,  provision  is  made  for  the  commencement 
of  certain  proceedings  (as  to  which  v.  inf.  Chap.  XYUL,  **  Chambers")  bv 
originating  summons,  and  such  proceedings  have  been  held  to  be  '*  actions 
(for  the  purposes  of  motions :  6ee  v.  Btll^  35  Ch.  D.  160 ;  and  appeals :  Re 
FawaiU,  30  Ch.  D.  231,  C.  A.);  and  see  Dan.  44,  45. 

A  summons  under  O.  ly,  1, 2, 13,  and  13a,  or  otherwise  under  any  statutory 
jurisdiction  (though  in  fact  a  summons  originating  proceedings),  is,  for  the 
purposes  of  appealing,  not  an  action,  but  a  summons  in  '*  a  matter  not  being 
an  action  "  within  the  meaning  of  O.  lyiii,  9  :  Be  Bailliey  4  Ch.  D.  785 ;  Re 
Blyth,  13  Ch.  D.  416 ;  Re  Arhenz,  35  Ch.  D.  257. 

O.  u,  4,  which  prescribes  ''that  no  writ  of  summons  for  service  out  of  the 
jurisdiction,  or  of  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall  be 
issued  without  leave  of  the  Court  or  a  Judge,"  is  given  effect  to  by  regula- 
tions adopted  at  Chambers,  under  which  the  Judge's  leave  to  issue  the  writ 
is  inscribed  thereon  and  no  order  is  drawn  up :  Stigand  v.  8,,  19  Ch.  D.  460 ; 
see  O.  Lii,  14. 

Where  the  application  is  made  at  the  same  time  as  the  application  for 
leave  to  serve,  an  affidavit  is  necessary  (O.  xi,  2,  4),  and  it  is  to  be  entitled  as 
follows :  ''  In  the  matter  of  the  Judicature  Acts,  1873 — 1894,  In  the  matter 
of  an  intended  action  between  A.  B,  Pit,  and  C.  D.  and  others  Defts."  See 
Toung  v.  BroMey,  1  Ch.  D.  278 ;  D.  C.  F.  150. 


1.  Order  to  renew  Writ — 0.  viii,  1 ;  lxiv,  7. 

Ufok  the  application  &c.,  It  is  ordered  that  the  writ  issued  in  thifl 
action  on  the  —  day  of  —  be,  on  or  before  &c.,  renewed  against  the 
Defts  P.  and  M.  for  (six)  months  from  the  date  of  such  renewal ;  And 
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the  costs  of  this  application  are  to  be  costs  in  this  action. — Bateman  y. 
Kenrick,  M.  R,  at  Chambers,  3  May,  1877,  A.  913. 

See  E.  S.  C,  App.  K.,  No.  2. 

The  order  may  pe  obtained  in  Chambers  ex  parte,  and  need  not  be  drawn 
up  unless  other  directions  made  at  the  same  time  render  it  necessary,  but  a 
memorandum  under  O.  lii,  14,  may  be  obtained  from  a  registrar  or  master. 


2.  Joinder  of  other  Claims  mth  Claim  for  Recovery  of  Land — 

0.  xviii,  2. 

Upon  motion  [or  upon  the  application]  &c.,  who  alleged  that  the 
Pits  have  a  cause  of  action  in  respect  of  the  conveyance  of  certain 
trust  property  9f  &c.,  vested  in  the  Deft,  and  a  cause  of  action  in 
respect  of  the  delivery  up  of  possession  of  &c..  This  Court  doth  order 
that  the  Fits  be  at  liberty  to  join  the  said  causes  of  action. — Manisty 
V.  Kenealy,  V.-C.  H.,  11  Jan.  1876,  B.  25  ;  24  W,  R  918  j  Leach  v. 
Jay^  M.  B.  at  Chambers,  16  Feb.  1877,  B.  308. 

NOTES. 

An  action  for  relief,  which  could  formerly  only  have  been  £[iven  by  the 
Court  of  Chancery,  cannot  be  maintained  if  the  subject-matter  is  below  the 
value  of  10^,  tlie  old  rule  in  this  respect  being  still  in  force:  Weatbury 
Sanitary  Authority  y.  Meredith.  30  Ch.  D.  387,  C.  A. 

The  issue  of  a  writ  of  summons  not  being  a  judicial  act,  the  Court  will 
inquire  at  what  period  of  the  day  the  writ  was  issued :  Clarke  v.  Bradlaugh, 
8  Q.  B.  D.  63.  C.  A. ;  and  see  Warne  v.  Lawrence^  34  W.  E.  452. 

As  to  the  computation  of  time  generally,  see  In  re  Bailway  Sleepers  Supply 
Co,,  29  Ch.  D.  204. 

A  female  Pit  should  state  her  description  as  a  married  woman,  wife  of  — , 
spinster  or  widow,  in  the  title  of  a  wnt  or  originating  summons  before  issue : 
Be  Poinojis,  W.  N.  (9 1 )  138 ;  and  a  female  Deft  should  be  similarly  described : 
Tojield  V.  Boherts,  W.  N.  (94)  74. 

An  incorrect  statement  of  the  Deft*s  address  in  the  writ  of  summons  will 
not  necessarily  vitiate  the  writ :  Smith  v.  Hammond,  (1896)  1  Q.  B.  571.  The 
residential,  and  not  the  business,  address  should  be  stated :  Stoy  v.  Bees,  24 
a  B.  D.  748. 

As  to  form  of  writ  of  summons,  see  Dan.  266  et  seq, ;  and  as  to  issue  thereof, 
Ibid.  211  et  seq. 

O.  vni,  1,  as  to  renewal  of  writs,  applies  to  writs  issued  before  the  Jud. 
Acts :  Hume  v.  Somerton,  25  Q.  B.  D.  239.  As  to  renewal  of  writs,  see  Dan. 
274  ;  D.  C.  F.  135.  As  to  amendment  of  writ,  Dan.  275  et  aeq.  As  to  con- 
current writs,  see  O.  vi ;  Dan.  273. 

The  Court  or  a  Judge  is  empowered  by  O.  Lxrv,  7,  to  enla^  the  time  for 
renewing  a  writ  of  summons :  Be  Jones,  Eyre  v.  Cox,  25  W .  R.  303 ;  46 
L.  J.  Ch.  316  ;  but  enlargement  will  not  be  granted  so  as  to  revive  a  claim 
barred  by  the  Statutes  of  Limitation :  Doyle  v.  Kaufman,  3  Q.  B.  D.  7 ;  Heivett 
V.  Barr,  (1891)  1  Q.  B.  98,  C.  A.;  unless, perhaps, under  exceptional  circum- 
stances :  S,  C,  per  Kay,  L.  J. ;  but  where  the  original  writ  had  been  renewed, 
time  for  issue  of  a  concurrent  writ  was  enlarged,  though  the  operation  of  the 
statutes  might  be  thereby  affected :  Smalpage  v.  Tonge,  17  Q.  ^.  D.  644,  C.  A. 

By  0.  xvin,  2,  no  cause  of  action  is,  unless  with  leave  of  the  Court  or  a 
Judge,  to  be  joined  with  an  action  for  the  recovery  of  land,  except  claims  for 
mesne  profits,  or  arrears  of  rent  &c.,  or  damages  for  breach  of  any  contract 
under  which  the  premises  are  held,  or  for  injury  to  the  premises.  But  an 
action  for  foreclosure  or  redemption,  and  delivery  of  possession,  is  not  (since 
December,  1885)  to  be  deemed  an  action  for  the  recovery  of  land. 

By  **  action  for  the  recovery  of  land*'  is  meant  an  action  to  recover  pos- 
session of  land,  not  an  action  merely  to  establish  title :  Oledhill  v.  Hunter, 
14  Ch.  D.  492;  not  following  WheUione  v.  DemSy  1  Ch.  D»  99;  but  where 
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poaaefiBion  ia  claimed,  a  claim  for  a  declaration  of  title,  not  involving  a  new 
oinae  of  action,  may  be  joined  without  leave :  I  hid.  Claims  for  declara- 
tion of  title,  that  a  lease  was  granted  by  mistake,  for  recovery  of  rents 
and  profits,  a  receiver  and  possession,  were  held  to  be  one  action  for  recovery 
of  land:  Ibid. 

The  role  applies  to  a  coimter-claim  for  the  recovery  of  land :  Compton  v* 
Pretton,  21  Ch.  D.  138. 

Leave  has  been  granted  to  join  a  claim  for  delivery  of  a  title  deed :  Cook  v. 
Enchmarchy  2  Ch.  D.  Ill ;  and,  imder  special  circomstances,  a  claim  for 
admon ;  Kitehing  v.  JT.,  24  W.  E.  901. 

Claims  for  recovery  of  possession  for  breach  of  covenant,  and  for  injunction 
to  restrain  future  breaches,  cannot  be  joined  without  leave :  Hamhling  v* 
Wallani,  W.  N.  (89)  133. 

^  A  writ  claiming  quiet  possession  and  an  injunction  restraining  interference 
with  such  possession  is  not  within  the  rule :  Kendrick  v.  Btiherts,  30  W.  B. 
365.  And  a  claim  for  an  interlocutory  injunction,  as  a  substitute  for  damages, 
between  writ  and  trial  may  be  joined  without  leave :  Bead  v.  WoUon,  (1893) 
2  Ch.  171. 

And  where  the  Pit  alleged  a  mortgage  to  be  invalid,  he  was  held  entitled 
without  leave  to  ask  for  possession  of  we  land  in  the  alternative,  immediate 
poeeession  if  the  mortgage  was  invalid,  and  possession  on  pavment  of  what 
should  be  found  due  if  tiie  mortgage  was  valid :  Hunt  v.  Worafold^  (1896) 
2Ch.  224. 

Leave  to  join  causes  of  action  should  be  obtained  before  the  writ  is  issued : 
Fileher  v.  Hinds,  11  Ch.  D.  906.  C.  A. ;  dark  v.  Wray,  31  Ch.  D.  68 ;  but 
see  WilmoU  v.  Freehold  House^  &c.  Co.,  51  L.  T.  652  ;  Rushhrooke  v.  Farley , 
64  L.  J.  Ch.  1079 ;  62  L.  T.  572  ;  33  W.  B.  557.  Where  the  Deft  has  entered 
an  appearance  to  the  writ,  it  is  not  too  late  for  hiTn  to  take  the  objection  to 
the  irregularity :  Hunt  v.  Wwafold^  (1896)  2  Ch.  224,  treating  Mulckem  v. 
Doerka,  53  L.  J.  Q.  B.  526 ;  51  L.  T.  429 ;  as  overruled  by  WilmoU  v.  Freehold 
House  Property  Co,,  51  L.  T.  552 ;  and  Smurihtoaite  v.  Hannay,  (1894)  A.  C. 
494. 

An  ori^^al  writ  of  summons,  notwithstanding  expiration  of  the  twelve 
months  limited  bv  O.  Yin,  1,  continues  effectual  for  all  purposes  except 
service,  e.g.,  for  the  purpose  of  an  undertaking  by  Deft*s  solr  to  enter  an 
appearance:  Be  Kerly,  Son  &  Verden,  (1901)  1  Ch.  467,  C.  A. 

As  to  assignment  of  business  among  Judges  in  the  Ch.  D.  see  Dan.  26,  27 ; 
D,  0.  F.  30. 
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CHAPTER  n. 

SERVICE  OF  WRIT  AND  PROCEEDINQS. 


1.  Order  for  substituted  Service  of  Writ — 0.  ix,  2 ;  x;  lxtii,  6, 

Upon  the  application  of  &c.,  and  upon  reading  an  affidavit  &c.,  It  is 
ordered  that  service  of  the  writ  of  summons  issued  in  this  action  on 
the  —  day  of  — ,  by  leaving  a  copy  thereof,  together  with  a  copy  of 
this  order,  at  the  place  of  business  of  the  Deft  H.,  situate  at  &c.  [and, 
i/so,  at  his  place  of  residence  situate  at  &c.],  be  deemed  good  service 
of  the  said  writ  upon  the  said  Deft  H. 

For  orders  for  substituted  service  in  the  case  of  an  absconding  Deft 
within  the  jurisdiction,  see  Cook  v.  JPcy,  V.-C.  H.,  16  Feb.  1876,  A.  227, 
2  Ch.  D.  218 ;  by  advertisement  ex  jur.,  Hartley  v.  Dilke,  V.-C.  M.,  19  Deo, 
1876,  A.  2081 ;  35  L.  T.  706;  Wolverhampton,  &c.  Banking  Co,  v.  BoTid,  29 
W.  E.  599 ;  43  L.  T.  721.     For  forms  of  summons,  &o.  see  D.  C.  F.  147—149. 

A  Deft,  failing  to  appear  after  substituted  service,  cannot  claim  as  of  right 
to  be  allowed  to  defend :  Wait  v.  Bameit,  3  Q.  fi.  D.  363. 


2.  The  like — at  each  of  several  Leasehold  Souses, 

Upon  motion  &o.,  Let  service  of  the  writ  of  summons  issued  in  this 
action,  by  leaving  a  copy  thereof,  together  with  a  copy  of  this  order, 
at  each  of  the  said  leasehold  houses,  be  deemed  good  service  on  the 
Deft,  and  the  Fit  is  within  fourteen  days  from  the  date  of  this  order 
to  cause  a  copy  of  this  order  to  be  inserted  in  the  London  Gazette  and 
the  Times  newspaper. — See  Crane  y,  JuUion,  V.-C.  Hall,  17  Feb.  1876, 
A.  260 ;  S.  a,  2  Ch.  D.  220. 

This  order  first  directs  a  proper  person  to  be  appointed  to  receive  rents,  &o. 
of  certain  leasehold  houses  (describing  them),  and  then  proceeds  as  above. 


3.  The  like — an  Defendants  Solicitors  in  a  former  Matter. 

Upon  the  application  of  the  Fits,  and  upon  hearing  &c.,  and  upon 
reading  an  affidavit  &c..  It  is  ordered  that  service  of  the  writ  of  sum- 
mons issued  in  this  action  on  &c.,  together  with  a  copy  of  this  order, 
on  A.  and  B.,  of  the  firm  of  Messrs.  —  &  Co.,  of  — ,  solicitors,  or  one 
of  them,  be  deemed  good  service  of  the  said  writ  of  summons  upon  the 
DeftO. 

For  like  order  for  service  on  Deft's  wife,  see  Palmer  v.  P.,  V.-C.  H.  at 
Chambers,  7  Dec.  1878,  B.  2076;  and  for  like  order  for  service  upon  the 
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managmg  dork  and  upon  the  solidiors  of  a  Deft  in  India,  with  six  weeks  for 
appearance,  see  Armitage  v.  FttzwiUiam,  W.  N.  (75)  238. 


4.  Order  for  Substituted  Service  of  Writ  by  Means  of  Advertisements 

and  through  the  Post — 0.  ix,  2. 

Upon  motion  \^or  upon  the  application  of]  the  Pit  &c.,  and  upon 
reading  &c.,  Let  the  publication  by  advertisement,  in  the  form  set 
forth  in  the  Schedule  hereto,  of  the  writ  of  summons  issued  in  this 
action  on  the  —  day  of  — ,  and  of  this  order,  twice  in  the  —  and  once 
in  the  —  newspapers,  and  the  sending  a  copy  of  the  said  writ  of 
summons,  and  a  copy  of  this  order,  through  the  post-office  prepaid, 
in  a  registered  envelope  addressed  to  each  of  the  above-named  Defts, 
to  the  following  addresses,  that  is  to  say,  as  to  the  Deft  B.  to  &c.,  and 
as  to  the  Defts  E.  and  M.  to  &c.,  be  deemed  good  service  of  the  said 
writ  on  the  said  Defts  respectively. 

SCHEDTJLE. 

To  £.  of  &c.,  E.  of  &c.,  and  M.  of  &c. 

Take  notice  that  on  the  —  day  of  —  a  writ  of  summons  was 
issued  in  the  action  ot  A.  v.  B.,  1890,  A.  316,  which  claimed  [^aet  out 
indorsement  of  writ'}  ;  And  take  notice  that  by  an  order  dated  &c.,  It 
was  ordered  that  the  publication  by  advertisement  in  this  form  of  the 
sidd  writ  of  summons  and  of  the  said  order  twice  in  the  —  and  once  in 
the  —  newspapers,  and  the  sending  a  copy  of  the  said  writ  of  summons 
and  a  copy  of  the  said  order,  through  the  post-office  prepaid,  in  a 
registered  envelope  addressed  to  each  of  you  the  said  B.,  E.  and  M., 
to  the  following  addresses,  that  is  to  say,  as  to  the  said  B.  to  &c.,  and 
as  to  the  scdd  E.  and  M.  to  &c.,  should  be  deemed  good  service  of 
the  said  writ  of  summons  upon  you ;  And  take  notice  that  in  default 
df  your  causing  an  appearance  to  be  entered  for  you  at  the  Central 
OfBce,  Boyal  Courts  of  Justice,  London,  within  eight  days  after  the  last 
df  such  advertisements,  the  Fit  may  proceed  in  the  said  action,  and 
judgment  may  be  given  in  your  absence. 


6.  The  like — of  Originating  Summons  by  Service  on  Solicitors  and  by 
Means  of  Advertisements  and  through  the  Post — 0.  Lxvii,  6. 

XJpoK  motion  [or  upon  the  application]  &c.,  This  Court  [or  the 
Judge]  doth  order  that  service  of  the  originating  summons  issued  in 
this  action  on  the  —  day  of  — ,  1887,  and  amended  on  the  —  day  of 
— ,  1887,  and  re-amended  on  the  —  day  of — ,  1887,  by  leaving  a  copy 
of  the  same,  together  with  a  copy  of  this  order  at  the  office  of  Messrs.  G., 
solicitors,  situate  at  &c.,  and  by  sending  a  copy  of  the  said  re-amended 
originating  summons  and  a  copy  of  this  order  in  a  registered  letter 
addre^ed  to  the  D^  E^  C.  to  the  care  of  Messrs.  Q-.  ftc,  and  by 
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inBerting  onoe  in  the  London  Gazette^  and  onoe  in  eaoli  of  the  following 
newspapers,  namely,  the  Times  and  the  DatVy  Newty  an  advertiBement 
in  the  form  set  forth  in  the  Schedule  hereto  be  deemed  good  service 
of  the  said  re-amended  originating  summons  upon  the  Deft  E.  0. 

Fbf'm  of  Adverti8et)%ent  of  OrigituiUng  Summons, 

SCHEDTTIiS. 

To  E.  0.  of  &c. 

Take  notice  that  on  the  —  day  of  —  an  originating  summons  was 
issued  in  the  action  of  B,  y.  P.,  1887,  B.  3508,  amended  on  the  — 
day  of  — ,  1887,  and  re-amended  on  the  —  day  of  — ,  1887 ;  That  by 
such  summons  as  re-amended  A.  P.  and  yourself,  as  executrix  of  your 
late  husband,  F.  0.,  were  required  to  attend  at  the  Chambers  of  the 
Judge  upon  the  application  of  the  Pit  B.  B. ;  That  the  security  by 
deposit  of  &c.,  and  the  charge  by  an  order  dated  &c.,  made  in  an  action 
of  B,  V.  P.,  1885,  B.  4606,  created  in  favour  of  the  Pit  on  500  shares 
of  the  Deft  A.  P.  in  The  &c.  Go.  might  be  enforced  by  sale  of  the  said 
shares  or  by  f  or^osure ;  And  that  all  consequential  directions  might 
be  g^ven. 

And  take  notice  that  by  an  order  of  Mr.  Justice  8.,  dated  &c.,  It 
was  ordered  that  the  service  of  the  said  re-amended  summons  by  leav- 
ing a  copy  of  the  same,  together  with  a  copy  of  the  said  order,  at  the 
office  of  Messrs.  O.,  solrs,  situate  at  &c.,  and  by  sending  a  copy  of  the 
said  re-amended  originating  summons  and  a  copy  of  the  said  order  in 
a  registered  letter  addressed  to  you  to  the  care  of  &c.,  at  &c.,  and  by 
publication  of  this  notice  once  in  the  London  Gazette^  and  once  in  each 
of  the  following  newspapers,  namely,  the  Times  and  the  Daily  News, 
should  be  deemed  good  service  of  the  said  re-amended  originating 
summons  upon  you. 

And  take  notice  that  Mr.  Justice  S.,  the  Judge  to  whom  the  said 
action  is  assigned,  has  fixed  Tuesday,  the  —  day  of  — ,  at  11.30,  as 
the  time  at  which  the  said  A.  P.  and  you  are  to  attend  at  his  Chambers 
in  the  Boyal  Courts  of  Justice  upon  such  application ;  And  that  if  you 
do  not  then  attend  either  in  person  or  by  your  solr  such  order  will  be 
made  and  proceedings  taken  as  the  Judge  may  think  just  and 
expedient ;  And  before  you  can  be  heard  in  Chambers  yon  will  have 
to  enter  an  appearance  at  the  Central  Office  in  the  Boyal  Courts  of 
Justice,  London,  and  give  notice  of  such  appearance. — Bowman  y. 
PUydell,  Stirling,  J.,  29  July,  1887,  A.  1221. 

6.  Leave  to  Issue  and  Serve  Concurrent  Writ  out  of  the  Jurisdiction 
— 0.  II,  4,  6  ;  0.  VI,  1,  2 ;  0.  xi,  6 ;  O.  Lii,  14. 

For  form  of  order,  see  B.  S.  C,  App.  K.,  No.  21.  This  order  need  not  be 
drawn  up  in  the  Ch.  D.,  and  where  leave  is  given  by  the  Judge  at  Chambers, 
the  following  is  put  on  the  writ : — 

Monday  the  —  day  of  — -,  1900. 

Let  this  writ  be  issued  with  liberty  to  serve  it,  or  if  a  foreigner^ 
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notice  of  it  on  the  Deft  at  —  in  the  kingdom  of  — .    The  time  for  the 
Deft  to  enter  an  appearance  is  to  be  —  days  after  serrice. 

Any  necessary  directions  are  at  the  same  time  inscribed  on  the  writ : 
m^nd  V.  S.,  19  Oh.  D.  460;  D.  0.  F.  150,  151 ;  Dan.  292. 


7.  Leave  to  Bene  Writ  or  Notice  out  of  the  Jurisdiction — O.xi,  1, 4, 6. 

Upon  the  application  of  &c.,  who  alleged  that,  pursuant  to  leave 
granted  on  &c.,  the  Pit  has  issued  a  writ  of  summons  ag^ainst  the 
above-named  Deft,  and  that  he  has  a  g^od  cause  of  action  against  the 
said  Deft,  in  respect  of  certain  premises  situate  at  {the  cause  of  action 
must  arise  within  O,  xi,  1)  &c.,  and  that  the  said  Deft  is  [or  is  not]  a 
British  subject,  and  is  resident,  or  may  probably  be  found  at  — ,  in  the 
(kingdom)  of  — ,  as  by  the  affidavit  of  &c.  appears,  and  upon  reading 
the  said  afi&davit,  It  is  ordered  that  the  Fit  be  at  liberty  to  serve  the 
said  writ  [or,  if  not  a  British  subject,  notice  of  the  said  writ],  together 
with  a  copy  of  this  order,  on  the  Deft  — ,  at  —  or  elsewhere  in  the 
said  kingdom  of  —  ;  and  the  time  within  which  the  Deft  is  to  cause 
an  appearance  to  be  entered  to  the  said  writ  is  to  be — days  from  such 
service. — See  Pattison  v.  Stockwell,  Y.-C.  M.  at  Chambers,  15  June, 
1878,  B.  1202. 

For  table,  as  settled  by  the  Begistrars,  of  times  to  be  limited  for  entering 
appearance  after  service  out  of  the  jurisdiction  of  writ  or  notice  of  wrifc,  see 
Aivn.  Pr. 

As  a  general  rule  double  the  time  ordinarily  taken  to  reach  the  Def  t's  place 
of  residence  is  allowed  for  appearing. 

For  order  where  Deft,  exjur.  had  been  added  in  the  District  Begistry,  see 
Re  Chambers,  Hutchinson  v.  Town,  19  Jan.  1883,  A.  382. 


8.  Leave  to  serve  Writ  in  Scotland  or  Ireland — 0.  xi,  2,  4,  6. 

Upon  the  application  of  &c.  [usual  allegation  that  Fit  has  a  good 
cause  of  action  (Form  1),  and  that  Deft  is  a  British  subject,  and  resident 
in  Scotland  or  Ireland'],  and  it  appearing  to  the  Judge  that  there  is  no 
convenient  remedy  in  Scotland  {or  Ireland)  [or  that  although  there  is 
a  ooRGurrent  remedy  in  Scotland  {or  Ireland),  yet  having  regard  to  the 
comparative  cost  and  convenience  of  proceedings  in  England  or  in 
Scotland  {or  Ireland)  (under  the  provisions  of  the  statutes  establishing 
or  regulating  the  Sheri&'  Courts  or  Small  Debts  Courts  in  Scotland 
or  in  Ireland  under  the  Civil  Bill  Courts),  it  will  be  for  the  benefit  of 
all  parties  that  this  action  should  proceed  in  this  Court],  Let  the  Pit 
be  at  liberty  to  serve  the  said  writ,  together  with  a  copy  of  this  order, 
on  the  Deft  at  &c. ;  And  the  time  within  which  the  Deft  is  to  cause  an 
appearance  to  be  entered  to  the  said  writ  is  to  be  —  days  from  such 
service. 

The  words  in  the  last  round  brackets  are  to  be  used  only  in  actions  for 
email  demands. 
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9.  Notice  of  Proceedings  to  he  served  Abroad. 

Upoir  motion  &c.  by  counsel  for  A.  6.  &  Co.,  who  alleged  that  C.  D., 
who  is  to  be  served  with  notice  of  motion  for  an  order  directing  the 
Comptroller-General  of  Patents,  Designs,  and  Trade  Marks,  to  proceed 
in  due  course  with  the  above-mentioned  application  for  registration  &c., 
is  resident  at  &c.,  Let  notice  of  the  proceedings  for  reg^tration  of  the 
trade  mark,  No.  &c.,  be  sent  by  post  in  a  registered  letter  to  the  said 
C.  D.  at  &c.,  And  let  the  said  motion  stand  over  until  &c.,  in  order  that 
C.  D.  may  appear  and  apply  to  be  heard  on  the  said  motion  should  he 
think  m,.—Re  Bancroft,  Sfc.  Trade  Mark,  Stirling,  J.,  16  Dec.  1887, 
A.  1809. 

10.  Order  for  Service  on  Infant  Defendant — 0,  ix,  4. 

Upon  the  application  [or  upon  motion]  &c..  It  is  ordered  that  service 
of  the  writ  of  summons  in  this  action  by  delivering  a  copy  thereof, 
together  with  a  copy  of  this  order,  to  the  Deft  B.,  who  is  an  infant  of 
the  age  of  —  years  and  upwards,  be  deemed  good  service  on  the  said 
infant. 

11.  Service  ejected  on  Infant  Defendant  to  be  deemed  good  Service — 

0.  IX,  4. 

Upon  the  application  [or  upon  motion]  &c.,  and  it  appearing  by  the 
affidavit  of  &c.  that  a  copy  of  the  writ  of  summons  in  this  action  was, 
on  the  —  day  of  — ,  delivered  to  the  Deft  B.,  who  is  an  infant  of  the 
age  of  —  years  and  upwards.  It  is  ordered  that  the  service  of  the  said- 
writ  so  effected  be  deemed  good  service  on  the  said  infant  Deft,  and 
that  a  copy  of  this  order  be  forthwith  served  on  the  said  infant  Deft, 
and  the  time  for  entering  an  appearance  is  to  be  eight  days  after  such 
service. 

For  forms  of  summons,  &c.  see  D.  C.  F.  53,  54. 

12.  Leave  to  issue  Third^party  Notice  of  Claim  to  be  indemnified — 

0.  XVI,  48. 

Upon  the  application  of  the  Defts  H.  and  E.,  and  upon  hearing  the 
Bolrs  for  the  applicants  and  for  the  Pits,  and  upon  reading  the  writ 
issued  in  this  action  on  &c.,  the  statement  of  claim  and  the  statement 
of  defence  of  the  Deft-  F.,  It  is  ordered  that  the  Defts  H.  and  E.  be 
at  liberty  to  issue  a  notice  claiming  to  be  indemnified  by  T.  and 
E.,  pursuant  to  0.  xvr,  48,  of  the  Eules  of  the  Supreme  Court. — 
Fothergill  v.  Hankeg,  V.-C.  M.  at  Chambers,  17  Dec.  1877,  A.  2133. 

For  further  forms,  v.  inf.  Vol.  III.  pp.  2142,  2143. 

For  subsequent  order  aUowing  T.  to  defend  the  action,  see  if\f.  Chap.  III., 
Form  3. 

For  order  giving  leave  to  a  third  party  to  serve  notice  on  other  persons, 
see  Williams  v.  Vane,  Fry,  J.,  28  W.  K.  276,  812 ;  and  that  Pit  will  not  be 
ordered  to  pay  the  costs  of  third  and  fourth  parties,  S^  C,  H,  L.  32  W.  B, 
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13.  Substituted  Service  of  Petition — 0.  lxvii,  6. 
Upon  motion  &€.,  by  counsel  for  A.  &c.  \_peiitioner8],  and  upon  reading 
ftc.  [evidence  of  grounds  of  application]^  This  Court  doth  order  that 
•errice  of  the  petition  on  the  —  day  of  — ,  preferred  unto  this  Court 
by  the  said  — ,  having  the  order  of  this  Court  thereon,  that  all  parties 
should  attend  the  Court  on  the  said  petition,  on  the  —  day  of  — ,  by 
deliyeTing  a  copy  thereof,  together  with  a  copy  of  this  order,  to  &c., 
at  &c.  [state  mode  of  service  to  he  adopted],  be  deemed  good  serrice  of 
the  said  petition  on  C.  &c.  [respondents']  in  the  petition  named. 

14.  Petition  to  stand  over^  with  Leave  to  amend  by  adding  Respondent 

and  to  effect  substituted  Service  on  him. 
The  petition  of  A.  &c.  standing  this  day  in  the  paper  for  hearing, 
and  the  Petr  by  his  coimsel  applying  for  leave  to  amend  the  said 
petition  by  adding  B.  as  a  party  respondent  thereto,  and  upon  reading 
an  affidavit  of  &c.  [grounds  of  application  for  substituted  service].  This 
Court  doth  order  that  the  said  petition  be  amended  accordingly :  And 
it  is  ordered  that  the  said  petition  do  stand  over  till  the  —  day  of  — ; 
And  it  is  ordered  that  service  of  the  said  petition  as  so  amended,  by 
leaving  a  copy  thereof,  together  with  a  copy  of  this  order,  with  &c.,  at 
&c.)  be  deemed  good  service  upon  the  said  B. 

15.  The  likCy  adding  Respondent  out  of  Jurisdiction. 

[Proceed  as  in  last  form\  and  it  appearing  by  the  affidavit  of  &c., 
filed  &c.,  that  the  said  B.  is  now  resident  at  —  in  the  (kingdom)  of  — , 
and  upon  reading  the  said  affidavit,  This  Court  doth  order  that  the  said 
petition  be  amended  accordingly ;  And  it  is  ordered  that  the  hearing 
thereof  stand  over  until  the  —  day  of  — . 

A  day  must  be  fixed  which  will  allow  a  sufficient  interval  before  the  day 
to  which  the  petition  is  adjourned. 

As  to  service  of  petition  out  of  the  jurisdiction,  see  notes,  inf,  p.  18. 

In  Re  British  Imperial  Co.,  V.-C.  H.,  15  May,  1877,  A.  83;  5  Oh.  D.  749, 
leave  was  given  to  serve  a  summons  in  a  winding-up  matter  out  of  the  juris- 
diction, and  a  time  was  fixed  for  appearance  as  on  tne  like  service  of  a  writ 
of  summons.  See  also  Hunter  v.  Brooke,  Y.-O.  H.  at  Chambers,  16  Feb. 
1875,  A.  223. 

16.  Leave  to  serve  Writ  issued  in  the  Chancery  of  the  County  Palatine 
of  Lancaster  out  of  the  Jurisdiction  of  that  Court — 17  8f 
18  V.  c.  82,  s.  8. 
Upon  motion  &c.  by  counsel  for  the  Fit,  who  alleged  that  the 
Pit,  on  the  —  day  of  — ,  pursuant  to  leave  granted,  issued  a  writ 
of  summons  out  of  the  Court  of  Chancery  of  the  Coimty  Palatine 
of  Lancaster  against  the  Defts  P.,  B.,  and  C,  and  that  the  said 
Defts  P.  and  B.  reside  at  —  in  the  county  of  — ,  and  that  the  said 
Deft  C.  resides  at  B.  in  the  coimty  of  — ,  both  of  which  places  are 
out  of  the  jurisdiction  of  the  said  Court,  as  by  the  affidavit  &c. 
appears,  and  upon  reading  the  said  affidavit,  This  Court  doth  order 
that  the  Pits  be  at  liberty  to  serve  a  copy  of  the  said  writ,  toge- 
ther with  a  copy  of  this  order,  upon  the  said  Deftg  P,  and  B, 
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at  —  aforesaid,  and  upon  the  said  Deft  G.  at  ^—  aforesaid,  or  else- 

where  in  England ;  and  the  time  within  which  the  said  Defts  are  to 

appear  to  the  said  writ  is  to  be  eight  days  after  service  on  them 

respectively. — See  Bosiock  v.  Pear9on^  0.  A.,  29  Jan.  1879,  B.  177 ; 

Thorn  V.  Taylor,  0.  A.,  9  Nov.  1888,  B.  1324. 

Leave  must  first  be  obtained  from  the  Yice-Chanoellor  of  the  Palatine 
Court  to  issue  the  writ  for  service  ex  jur. :  Walker  v«  Dodds,  37  Ch.  D.  188, 
C.  A. 

17.  Sei^vice  of  Order  of  Palatine  Court  out  of  the  Jviisdiction  of  that 

Court, 

Upon  motion  &c.  by  counsel  for  the  Pit,  who  alleged  that,  by  an 

order  dated  &c.,  made  in  the  Chancery  of  the  County  Palatine  of 

Lancaster,  It  was  ordered  &c.,  that  the  said  A.  B.  resides  at  &c.  out 

of  the  jurisdiction  of  the  said  Court,  Let  the  Pit  be  at  liberty  to  serve 

the  said  order  dated  &c.,  together  with  a  copy  of  this  order,  upon  the 

said  A.  B.,  at  &c. — Re  Grants  Wales  v.  Jeffreys,  C.  A.,  23  Pec.  1886, 

A.  1763. 

These  orders,  Forms  16  and  17,  are  obtained  from  the  Court  of  Appeal 
under  Jud.  Act,  1873,  s.  18  (2),  by  which  are  transferred  all  jurisdiction  and 
powers  of  the  Court  of  Appeal  in  Chancery  of  the  County  Palatine. 

18.  Substituted  Service  of  Subpoena  to  name  a  New  Solicitor  in  place 

of  one  Struck  off  the  Rolls — 0.  Lxvii,  2,  6. 
Upon  motion  &c.,  and  upon  reading  an  affidavit  of  &c..  Let  service 
of  a  writ  of  subpcsna  to  name  a  solr  in  the  room  of  W.  of  &c.,  formerly 
solr  to  the  Deft,  but  who  was  struck  off  the  roll  of  solrs  of  the  Supreme 
Court  on  &c.  by  an  order  dated  &c.,  by  leaving  a  copy  of  the  said  writ 
of  subpoena,  and  of  notice  to  the  effect  that  in  default  of  the  Deft 
naming  a  solr  in  the  room  of  the  said  W.  the  Pits  will,  without  further 
notice,  move  for  judgment  in  accordance  with  such  notice,  together 
with  a  copy  of  this  order,  with  the  Deft's  wife  at  his  residence  at  &c., 
and  also  by  sending  another  copy  of  the  said  writ  of  subpoena,  of  the 
said  notice,  and  of  this  order,  through  the  post  in  a  prepaid  letter 
addressed  to  the  Deft  at  &c.,  be  deemed  good  service  of  the  said  writ  of 
subpoena,  and  of  the  said  notice  of  motion  for  judgment  respectively 
upon  the  Deft. — Re  Freeman,  Hamilton  v.  Thomas,  Ghitty,  J.,  20 
February,  1883,  A.  266 ;  W.  N.  (83)  81. 

NOTES. 
SERVICE  GENERALLY. 

Service  must  be  personal,  unless  substituted  or  other  service  has  been 
ordered  under  O.  ix,  2,  except  in  the  cases  mentioned  in  rr.  3,  8,  and  9  of 
that  order,  and  0.  xlviiia,  6,  7  ;  and  see  Dan.  39,  40,  280  et  seq. 

The  original  writ  need  not  be  produced  unless  demanded,  but  if  not 
shown  on  demand,  the  proceedings  under  it  may  be  set  aside :  Fhillipeon  v. 
Emanuely  66  L.  T.  858. 

The  mere  handing  of  a  writ  in  an  envelope  to  a  person  who  is  not  informed 
as  to  the  nature  of  the  document  is  not  good  personal  service :  Banqtie  Busse 
V.  Clarkcy  W.  N.  (94)  203;  Dan.  281. 

A  writ  of  summons,  though  specially  indorsed,  is  not  a  pleading  within 
O.  LXiv,  11,  and  may  be  served  at  any  hour  of  the  day:  Murray  y,  Stephensoti, 
19  Q.  B.  D.  60. 
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Under  r.  3,  '*  when  husband  and  wife  are  both  defendants  to  the  action 
th^  shall  both  be  served,  unless  the  Court  or  a  Judge  shall  otherwise  order." 

For  order  dispensing  with  sendee  on  a  husband,  see  Whitley  y.  Honeywdl^ 
24  W.  E,  851  ;  35  L.  T.  517. 

As  to  seryice  bj  filing  in  default  of  appearance,  see  inf.  Chap.  XII., 
p.  174. 

In  the  case  of  change  of  solicitors  O.  vil,  3,  provides  that  until  notice  of 
the  chance  is  filed,  and  a  copy  served  and  left  in  Chambers,  the  former  soH- 
dtor  shall  be  considered  the  solicitor  of  the  party  until  the  final  conclusion 
of  the  cause  or  matter,  whether  in  the  High  Court  or  the  Court  of  Appeal. 
As  to  whether  the  authority  of  the  solicitor  on  the  record  continues  \intil 
the  time  for  appealing  has  expired,  quoBve :  see  De  la  Pole  v.  Dick,  29  Ch.  D. 
351,  C.  A. ;  followed  m  Re  Evans,  E.  v.  Noton,  (1893)  1  Ch.  252,  C.  A. 

Where  a  Deft  changes  his  solicitor,  but  files  no  notice  of  the  change  at  the 
Central  Office,  he  is  not  necessarily  to  be  restricted  to  such  costs  as  a  litigant 
in  person  would  be  entitled  to :  Norrie  v.  Bailey ,  62  L.  J.  Q.  B.  338. 

By  O.  IX,  4,  in  case  of  an  infant  Deft,  service  on  the  father  or  guardian, 
or,  ^  none,  upon  the  person  with  whom  the  infant  resides,  or  under  whose 
care  ho  is,  is,  unless  the  Court  or  a  Judge  otherwise  orders,  to  be  deemed  good 
service ;  provided  that  the  Court  or  Judge,  may  order  that  service  made  or 
to  be  made  on  the  infant  shall  be  deemed  good.  As  to  service  on  lunatic  or 
nan  compos,  see  O.  ix,  5,  which  rule  applies  to  an  admon  action  commenced 
by  originating  summons :  Jie  Pepper ,  P,  y.  P.,  32  W.  £.  765 ;  53  L.  J.  Ch. 
1054  ;  50  L.  T.  580. 

When,  as  in  urgent  cases,  it  is  desired  to  serve  notice  of  motion  on  a 
Deft  before  appearance,  the  leave  of  the  Court  must  be  obtained.  No  order 
need  be  drawn  up  giving  this  leave,  but  the  initials  of  the  registrar  in  Court 
to  the  indorsement  on  the  brief  will  be  sufficient  to  show  that  leave  has  been 
obtained. 


SEBYICE  ON  FABTNEBS,  COBFO&ATIONS,  &C. 

By  O.  XLvniA,  5,  where  persons  are  sued  as  partners  in  the  name  of 
their  firm  under  r.  1,  *'  the  wnt  shall  be  served  either  upon  any  one  or  more 
of  the  partners,  or  at  the  principal  place  within  the  jurisdictioa  of  the  busi- 
ness of  the  partnership,  upon  any  person  having,  at  the  time  of  service, 
the  control  or  management  of  the  partnership  business  there ;  and,  subject 
to  these  rules,  such  service  shall  be  deemed  good  service  upon  the  firm  so 
sued,  whether  any  of  the  members  thereof  are  out  of  the  jurisdiction  or  not, 
and  no  leave  to  issue  a  writ  against  them  shall  be  necessary ;  provided  that 
in  the  case  of  a  co-partnership  which  has  been  dissolved  to  the  Knowledge  of 
the  Pit  before  the  commencement  of  the  action,  the  writ  of  summons  shall 
be  served  upon  every  person  within  the  jurisdiction  sought  to  be  made 
liable." 

By  r.  4,  *'  where  a  writ  is  issued  against  a  firm,  and  is  served  as  directed 
by  r.  3,  every  person  upon  whom  it  is  served  shall  be  informed,  by  notice 
in  writing  given  at  the  time  of  such  service,  whether  he  is  served  as  a  partner 
or  as  a  person  having  the  control  or  management  of  the  partnership  business, 
or  in  both  characters.  In  default  of  such  notice,  the  person  served  shall  be 
deemed  to  be  served  as  a  partner." 

As  to  the  meaning  of  **person  having  control  or  management,"  see  Grant 
y.  Anderson,  (1892)  1  Q.  B.  108;  and  tnat  it  does  not  include  a  receiver  and 
manager  appointed  in  a  partnership  action,  see  Re  Flowers  <!h  Co,,  (1897) 
1  a  fi.  14,  0.  A 

By  O.  XLyiiiA,  11,  "any  person  carrying  on  business  within  the  juris- 
diction in  a  name  or  style  other  than  his  own  name,  may  be  sued  in  such 
name  or  style  as  if  it  were  a  firm  name ;  and,  so  far  as  the  nature  of  the 
case  will  permit,  all  rules  relating  to  proceedings  against  firms  shall  apply." 

The  rules  apply  to  all  partnerships  carrving  on  business  within  the  juris- 
diction, e,g.,  a  foreign  or  colonial  firm  tne  members  of  which  are  resident 
out  of  the  jurisdiction :  Worcester,  dec.  Banking  Co,  v.  Firbank,  Pauling  &  Co,, 
(1894)  1  Q.  B.  784,  C.  A. ;  but  they  do  not  affect  the  principle  in  Russell  y. 
Cambe/ort,  23  Q.  B.  D.  526,  C.  A.,  nor  apply  to  a  firm  carrying  on  business, 
and  the  members  of  which  are  domiciled  and  resident,  in  Scotland^  and 
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having  no  place  of  business  within  the  jurisdiction  :  Orard  y.  Anderson, 
(1892)  1  Q.  B.  108 ;  nor  to  a  foreign  subject  resident  out  of  the  jurisdiction 
who  carries  on  business  within  me  jurisdiction  in  a  name  or  style  other 
than  his  own:  St.  (7o6ain,  &c.  Co,  y.  Hoyermann^s  Agency^  (1893)  2  Q.  B.  96« 
C.  A. ;  e.g,y  the  proprietor  of  a  newspaper  canying  on  business  under  the 
title  of  the  newspaper :  De  Bcmnles  y.  New  York  Herald^  68  L.  T.  658 ;  62 
L.  J.  Q.  B.  S8o ;  (1893]  2  Q.  B.  97,  n. 

Bule  11  does  not  apply  so  as  to  authorize  service  upon  a  domiciled  Scotch- 
man carrying  on  busmess  in  England  under  a  firm  name,  the  writ  in  the 
action  haying  no  reference  to  such  business :  Maclver  y.  Bums,  (1895)  2  Gh. 
630,  C.  A.  (where  it  was  said  that  the  object  of  the  rule  is  to  facilitate  pro- 
ceedings against  a  person  who  is  concealing  his  own  name,  and  not  to  enlarge 
the  juiisdiction  of  the  Court  against  foreigners). 

If  the  person  to  be  served  is  a  lunatic  or  of  unsound  mind,  service  should 
be  under  0.  ix,  6  :  Fore  Street  Warehouse  Co.  v.  Durrani,  10  Q.  B.  D.  471. 

By  0.  IX,  8,  in  the  absence  of  any  statutory  provision  regulating  service 
of  process,  every  writ  of  summons  issued  against  a  corporation  aggregate 
may  be  served  on  the  mayor  or  other  head  officer,  or  on  the  town  clerk,  clerk, 
treasurer  or  secretary  of  such  corporation.  The  rule  further  provides  as  to 
service  on  the  inhabitants  of  a  hundred,  county  of  city,  or  town,  or  franchise, 
liberty,  city,  town,  or  place  not  bein^  part  of  a  hundred,  or  other  like  dis- 
trict. But  where  statutory  provision  is  made  for  service  on  any  corp.  or  body 
corporate  or  incorporate,  the  writ  is  to  be  served  as  provided  by  the  statute. 

A  foreign  corp.  carrying  on  business  in  this  country,  has  Tas  dis- 
tinguished from  a  private  j>artnership,  see  Bussell  v.  Camhefort,  23 
Q.  B.  D.  526,  G.  A.^  a  legal  existence  here,  and  may  be  served  in  the  same 
manner  as  an  Enghsh  corporation  aggregate :  Haggin  v.  Comptoir  d^Escompte 
de  Paris,  23  Q.  B.  D.  519,  C.  A. ;  Newhy  v.  Von  Oppen,  L.  B.  7  Q.  B.  293; 
La  Compagnie  Oinerale  Transatlantique  v.  Law  &  Co,,  La  Burgoyne,  (1899) 
A.  G.  131,  H.  L.  (and  if  not,  it  may  be  served  under  0.  xi,  with  notice  of  the 
writ :  Scott  v.  Royal  Wax  Candle  Co.,  1  Q.  B.  D.  404) ;  Dan.  283.  Service  on 
the  head  officer  at  the  English  place  of  business  of  such  a  corn.,  where  a  prin- 
cipal part  of  their  business  is  carried  on,  is  good  within  tne  rule :  Ibid. ; 
Badcock  v.  Cumberland  Gap  Park  Co.,  (1893)  1  Ch.  362;  secus,  where  the 
corporation  has  no  office  in  this  country,  but  merely  an  agent :  Nutter  v. 
Messageries  Maritimes,  54  L.  J.  Q.  B.  627  ;  and  see  The  Princesse  Clementine, 
(1897)  P.  18 ;  or  an  office  in  which,  for  convenience  of  English  shareholders, 
dealings  with  shares  are  recorded :  Badcock  v.  Cumberland  Gap  Park  Co.,  sup.; 
and  see  Jones  v.  Scottish  Accident  Insurance  Co.,  17  Q.  B.  D.  421 ;  Grant  v. 
Anderson.,  (1892)  1  Q.  B.  108,  C.  A. ;  where,  however,  the  Gompanies  Act, 
1862  (25  &  26  V.  c.  89),  applied,  as  in  the  case  of  a  limited  co.  having  its 
registered  office  in  Scotland,  service  at  the  registered  office  was  necessary : 
Watkins  v.  Scottish  Imperial  Insurance  Co.,  23  Q.  B.  D.  285;  and  see  Wood 
v.  Anderston  Foundry  Co.,  36  W.  E.  918.  As  to  service  at  the  principal  office 
of  a  railway  co.  under  sect.  135  of  the  Gompanies  Glauses  Act,  1845,  and  that 
service  at  the  principal  office  of  the  English  portion  of  a  Scotch  railway  is  not 
sufficient,  see  Palmer  v.  Caledonian  By.  Co.,  (1892)  1  Q.  B.  607,  823, 

Where  a  special  contract  was  entered  into  between  an  English  and  a  foreign 
CO.,  whereby  an  agent  in  London  was  speciallj^  appointed  U>  accept  service  of 
any  process  arising  under  the  contract,  service  according  to  the  contract* 
though  not  a  service  within  the  rules,  was  held  good :  Tmrsis  Sulphur^  &c. 
Co.  v.  SocHtS  des  Mitaux,  68  L.  J.  Q.  B.  435 ;  60  L.  T.  924 ;  38  W.  E.  78 ; 
but  in  view  of  the  express  prohibition  contained  in  O.  xi,  1  (e)  (see  post, 
p.  14),  an  agreement  by  a  Scotchman  that  a  writ  for  breach  of  contract 
arising  within  the  jurisdiction  may  be  served  on  him  in  Scotland  will  not 
authorize  the  Couit  to  direct  service  of  such  a  writ  in  Scotland:  British 
Wagon  Co.  v.  Gray,  (1896)  1  Q.  B.  35,  G.  A. ;  Montgomery,  Jones  <fc  Co.  v. 
Liebenthal,  (1898)  1  Q.  B.  287,  G.  A. ;  and  generally  as  to  a  contract  to 
accept  service  of  a  writ,  see  8.  C,  and  Copin  v.  AdaTnson,  1  Ex.  D.  17,  19, 
C.  A. ;   Vallee  v.  Dumergue,  4  Exch.  Eep.  290. 

A  foreign  Sovereign  or  State  cannot  be  served  with  a  writ  or  other  prooess 
of  our  Gourts :  Strousberg  v.  Republic  of  Costa  Rica,  29  W.  E.  125 ;  44  L.  T. 
199 ;  and  see  Sloman  v.  Government  of  New  Zealand,  1  G.  P.  D.  563,  G.  A. ; 
South  African  Republic  y.  La  Compagnie  FrancO'Belge  du  Chemin  de  Fer  du 
Nord,  (1897)  2  Ob,  487,  0,  A. ;  MigheU  y.  Sultan  pf  Johore,  (1894)  X  0,  B. 
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149.^  As  to  the  period  during  which  the  immanity  of  an  ambassador  of  a 
foreign  State  from  process  in  the  Courts  of  this  country  subsists,  see  Musurua 
BWT.  Oadban,  (1894)  1  Q.  B.  533 ;  (1894)  2  Q.  B.  352,  C.  A. 

Where  judgment  by  default  against  a  firm  was  duly  signed,  a  partner  who 
had  appeared  subsequently,  but  within  eight  days  aiter  service  of  the  writ 
on  him,  was  entitled  to  have  the  judgment  set  aside :  Alden  y.  BeckUy^  25 
Q.  B.  D.  643. 


SXTBSTITTTTED  SEBYICE. 

By  O.  IX,  2,  if  it  appear  to  the  Court  or  a  Judge  that  the  Fit  is  from  any 
cause  unable  to  effect  prompt  personal  service,  the  Court  may  make  sucn 
order  for  substituted  or  other  service,  or  for  the  substitution  lor  service  of 
notice  by  adyertisement  or  otherwise,  as  may  seem  just.  Every  application 
for  such  substituted  service  must  be  supported  by  an  affidavit  setting  forth 
the  grounds  upon  which  the  application  is  made :  0.  x.  Such  applications 
are  to  be  brought  before  the  Judge  in  person :  0.  Ly,  15. 

When  substituted  service  is  effected,  the  order  for  such  service  must  be 
produced.  If  service  is  by  post,  the  copy  writ  and  order  are  (unless  the 
order  otherwise  direct)  to  be  deemed  to  be  served  on  the  day  following  the 
day  on  which  a  prepaid  letter  containing  the  copies  shall  have  been  posted : 
P.  M.  E.  17. 

O.  IX,  2,  must  not  be  resorted  to  as  a  mode  of  evading  the  rules  as  to  ser- 
yice  out  of  the  jurisdiction:  Re  Urjukart,  24  Q.  B.  D.  723,  C.  A. ;  Fry  y. 
Moore,  23  Q.  B.  D.  395,  C.  A. ;  and  m  general  substituted  service  will  not  be 
ordered  on  a  person  who  is  out  of  the  jurisdiction  unless  it  can  be  shown  that 
he  has  gone  out  of  the  jurisdiction  for  the  very  purpose  of  evading  service : 
Be  Urquhart,  sup, ;  but  where  the  writ  was  issued  against  a  Deft  who  was 
within  the  jurisdiction,  and,  after  it  had  come  to  his  knowledge,  he  went  out 
of  the  jurisdiction,  substituted  service  could  be  ordered,  although  it  was  not 
shown  that  he  had  gone  out  of  the  jurisdiction  for  the  purpose  of  evading 
servioe :  Jay  y.  Budd^  (1898)  1  Q.  B.  12,  C.  A.  An  order  for  substituted  ser- 
vice of  a  writ  issued  in  general  form  without  leave  against  a  person  who  was 
out  of  the  jurisdiction  was  held  not  a  nullity,  but  an  irregularity  which 
might  be  waived  by  conduct  of  Deft :  Wilding  y.  Bean,  (1891)  1  Q.  B.  100, 
C.  A.,  following  Fry  y.  Moore,  23  Q.  B.  D.  395,  C.  A. ;  citing  Field  y. 
Bennett,  56  L.  J.  Q.  B.  89,  and  Hillyard  y.  Smyth,  36  W.  R.  7. 

Substituted  service  will  not  be  ordered  unless  reasonable  ground  is  shown 
for  supposing  that  it  will  come  to  the  notice  of  the  person  to  be  served: 
Furher  y.  King,  29  W.  R.  535 ;  50  L.  J.  Ch.  496 ;  Re  Slade,  S,  v.  Ilulme, 
30  W.  B.  28 ;  45  L.  T.  726 ;  and  can  only  be  directed  when  there  is  some 
person  or  body  corporate  on  whom  there  could  be  original  service :  Sloman 
y.  Neio  Zealand  Oovernment,  1  C.  P.  D.  563,  C.  A. 

The  Court  of  Appeal  has  jurisdiction  to  order  substituted  service  of  a  notice 
of  appeal :  Ea^.  Warburg,  In  re  Whalley,  24  Ch,  D.  364,  C.  A. 

Substituted  service  of  a  subpoena  to  name  a  soKcitor  has  been  ordered : 
Hamilton  y.  Thomas,  W.  N.  (83)  31. 

And  see  Dan.  285  et  seq. ;  D.  C.  F.  147,  148. 


8EEVICB  OUT  OP  THE  JTTBISDICTIOW. 

Writ  of  Summons. 

0.  XI,  1,  specifies  (under  seven  heads  (a)  to  (g^ :  v.  tn/.  p.  14)  the  cases  in 
which  service  out  of  the  lurisdiction  of  a  writ  of  summons  or  notice  thereof 
may  be  allowed,  and  sucn  specification  is  exhaustive  :  Re  Eager,  Eager  y. 
Johnstone,  22  Ch.  D.  86,  C.  A. 

The  order  forms  a  complete  code,  applicable  to  all  cases  when  anything 
like  jurisdiction  over  the  person  is  sougnt  to  be  exercised,  and  indicates  when 
service  out  of  the  jurisdiction  can,  and  cannot  be  effected:  Re  Busfield, 
Whaley  y.  Busfidd,  32  Ch.  D.  123,  C.  A. ;  and  see  /n  re  Anglo-A/rican  Steam^ 
ship  Co,,  32  Ch.  D.  348,  C.  A. 

A  writ  against  Defte,  one  or  some  of  whom  appear  to  be  out  of  the  juris- 
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diction,  may  be  issued  without  an  order  for  service  haying  been  first  obtained, 
but  must  be  specially  sealed  with  a  notification  on  (and  as  part  of)  the  writ, 
that  it  is  not  for  service  out  of  the  jurisdiction  without  order :  P.  M.  B.  6. 

The  application  for  leave  to  serve  out  of  the  jurisdiction  is  made  in 
Chambers,  but  must  be  brought  before  the  Jud^e  in  person :  0.  ly,  15. 

The  Court  will  exercise  discretion  as  to  allowmg  the  service,  and  will  con- 
sider evidence  as  to  the  merits :  Sociite  OineraU  de  Paris  v.  Dre^ua^  29 
Ch.  D.  239. 

As  to  the  form  of  the  writ,  or  notice  of  writ,  see  O.  n,  5,  and  B.  S.  C,  App. 
A.,  Part  L,  Forms  5 — 10. 

A  copy  of  a  writ  issued  for  service  out  of  the  jurisdiction  has  been  ordered 
to  be  served  by  substitution  on  a  person  within  the  jurisdiction :  Ford  y. 
Shephard,  34  W.  B.  63 ;  53  L.  T.  564. 

Ijeave  for  issue  of  a  concurrent  writ  under  0.  vi,  1,  2,  for  service  out  of 
the  jurisdiction  may  be  ordered,  although  the  original  writ  was  issued  for 
service  within  the  jurisdiction,  and  has  been  renewed,  and  although  there  is 
only  one  Deft  to  the  action :  Smalpage  y.  Tonge,  17  Q.  B.  D.  644,  C.  A. 

The  copy  of  writ  served  ought  to  be  marked  **  concurrent,"  and  if  this  is 
not  done  the  service  is  irregular :  Collins  y.  N.  British  and  Mercantile  Ins. 
Co.,  (1894)  3  Ch.  228. 

For  a  history  of  the  changes  in  the  law  as  to  service  out  of  the  jurisdic- 
tion, see  Lenders  y.  Anderson,  12  Q.  B.  D.  56. 

The  cases  specified  in  0.  xi,  1,  are  whenever — 
''  (a)  The  whole  subject-matter  of  the  action  is  land  situat<e  within  the 
jurisdiction  (with  or  without  rents  or  profits) ;  or 

(b)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  land  or 

nereditaments  situate  within  the  jurisdiction,  is  sought  te  be  con- 
strued, rectified,  set  aside,  or  enforced  in  the  action ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily  resident 

within  the  jurisdiction ;  or 

(d)  The  action  is-  for  the  admon  of  the  personal  estate  of  any  deceased 

person,  who  at  the  time  of  his  death  was  domiciled  within  the 
jurisdiction,  or  for  the  execution  (as  to  property  situate  within 
the  jurisdiction)  of  the  trusts  of  any  written  instrument,  of  which 
the  person  to  be  served  is  a  trustee,  which  ought  to  be  executed 
according  to  the  law  of  England ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within  the 

jurisdiction  of  any  contract  wherever  made,  which,  according  to  the 
terms  thereof,  ought  to  be  performed  within  the  jurisdiction,  unless 
the  defendant  is  domiciled  or  ordinarily  resident  in  Scotland  or 
Ireland;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done  within  the  juris- 

diction, or  any  nuisance  within  the  jurisdiction  is  sought  to  be  pre- 
vented or  removed,  whether  damages  are  or  are  not  also  sought  in 
respect  thereof ;  or 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party  to  an 

action  properly  brought  against  some  other  pereon  diily  served 
within  the  jurisdiction." 

An  action  for  non-payment  of  rent  under  a  lease  was  held  not  to  be  for 
enforcement  of  a  contract  **  affecting  land  "  within  r.  1  (b),  but  rather  to  fall 
within  (e) :  Agneiv  y.  Usher,  14  Q.  B.  D.  78 ;  secM,  an  action  by  outgoing 
tenant  to  recover  compensation  for  tenant  right  according  to  the  custom  of 
the  country :  Eaye  y,  Sutherland,  20  Q.  B.  D.  147 ;  or  to  recover  damages 
for  breach  of  covenant  to  repair :  Tasselly.  Hallen,  (1892)  1  Q.  B.  321 ;  and, 
semble,  the  clause  is  not  to  be  limited  to  cases  where  specific  performance  of 
some  contract,  &c.  is  sought :  Ibid. 

An  insurance  co.,  whose  registered  office  was  in  Scotland,  but  which  had 
agencies  and  an  office  within  the  jurisdiction,  was  held  not  to  be  domiciled 
or  ordinarily  resident  within  the  jurisdiction  within  r.  1  (c) :  Jones  v.  Scottish 
Accident  Insurance  Co.,  17  Q.  jB.  D.  421;  but  see  Haggin  y,  Comptoir 
d*Escompte  de  Pan's,  23  Q.  B.  D.  519,  C.  A. ;  and  Russell  v.  Camhefori, 
23  Q.  B.  D.  526,  528,  C.  A. ;  sup.  p.  11. 

In  order  to  bring  a  case  within  r.  1  (e),  the  contract  must  be  one  which 
must  be  performed  within  the  jurisdiction,  and  not  one  which  may  be  per- 
fonned  either  within  or  without ;  and  where  the  whole  oontraot  was  capable 
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of  being  performed  without  the  jurisdiotion  by  remissioii  of  proceeds  of  sale 
by  billa,  no  writ  could  be  issued  here  for  service  abroad :  Comber  y.  Leyland^ 
(1898)  A.  C.  524. 

A  contract  by  English  engine  makers  for  sale  of  machinery,  to  be  erected 
in  the  Isle  of  Man  for  a  co.  carrying  on  business  there,  was  held  a  contract 
to  be  performed  by  payment  in  this  country,  so  that  non-payment  by  the 
CO.  was  a  breach  within  the  jurisdiction  within  r.  1  (e) :  Rohey  &  Go,  y, 
Snaeftll  Mining  Oo,,  20  Q.  B.  D.  152;  but  see  Bell  y.  Antwerp  Line,  (1891)  I 

1  Q.  B.  103,  C.  A. ;  and  so  where  the  Pit  was  employed  in  connection  with  ; 

works  in  Spain,  but  the  contract  contemplated  payment  in  this  country : 
Thompson  y.  Palmer,  f  1893)  2  Q.  B.  80,  C.  A.    Where  the  contract  was  by  a  j 

foreigner  to  ship  goods  at  a  foreign  port,  and  the  goods  when  shipped  were 
at  the  buyer's  risk,  a  breach  by  the  seller  was  not  a  breach  within  the  juris- 
diction: Wancke  y.  Wingrtn,  58  L.  J.  Q.  B.  519 ;  and  cf.  Bree  y.  Marescaux, 
7  Q.  B.  D.  434,  0.  A.  A  contract  may  be  within  the  clause  though  it  does 
not  expressly  state  that  it  is  to  be  performed  within  the  jurisdiction: 
Reynolds  y.  Uoleman,  36  Ch.  D.  453,  C.  A. ;  provided  there  is,  by  necessary 
implication,  an  indication  to  that  effect :  Bell  y.  Antwerp  Line,  sup, ;  and  see 
Rein  y.  Stein,  (1892)  1  Q.  B.  753;  The  Eider,  (1893)  P.  119;  Thompson  y. 
Falmer,  (1893)  2  Q.  B.  80,  C»  A. ;  and  for  a  case  in  which  a  contract  for  through 
carriage  of  live  stock  by  steami^p  and  rail  was  held  to  be  separable  as  to  the 
EngUsh  railway  companies,  see  M*Oettigan  y.  N,  E.  Ry,  (1899),  2  I.  B.  375. 

An  action  b^  equitable  mortgagees  to  foreclose  persons  entitled  to  a  subse- 
quent charge  is  not  founded  on  any  breach  of  contract  within  the  clause : 
Deutsche  National  Bank  y.  Paul,  (1898)  1  Ch.  283 ;  and  see  British  Wagon  Co, 
y.  Oray,  (1896)  1  Q.  B.  35,  0.  A. ;  sup.  p.  12. 

The  concluding  words  of  clause  (e)  constitute  an  express  exception,  and 
are  not  merely  referential  to  r.  2.  There  is,  therefore,  no  power  to  allow 
service  out  of  the  jurisdiction  where  the  Deft  is  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland :  Lenders  v.  Anderson,  12  Q.  B.  D.  50. 

In  reference  to  service  under  r.  1  (f),  the  practicability  of  enforcing  the 
injunction  if  granted  is  to  be  considered.  In  an  action  for  an  injimction  to 
retrain  Deft  from  sending  libels  to  Pit,  order  for  service  out  of  the  jurisdic- 
tion was  upheld,  Deft  not  showing  that  he  never  came  within  the  jurisdic- 
tion :  Tozier  y.  Hawkins,  15  Q.  B.  D.  680,  C.  A.  In  an  action  to  restrain 
infringement  of  trade  mark,  where  Deft  was  resident  in  Scotland,  and  it 
would  be  inconvenient  to  enforce  the  injimction  merely  against  his  agents, 
tiie  leave  was  refused:  Marshall  y.  M.,  38  Ch.  D.  330,  C.  A.;  and  see 
Kinahan  y.  JT.,  45  Ch.  D.  78 ;  secus,  where  Defts  were  a  co.  having  a  regis- 
tered office  in  Scotland,  but  branches  in  this  country,  and  an  injunction 
could  be  enforced  by  sequestration  against  their  property:  Re  Burland^a 
Trade  Mark,  Burland  y.  Broxburn  Oil  Co.,  41  Ch.  D.  542.  In  Badia.che 
AnUin  und  Soda  Fabrik  y.  Johnson  A  Co.,  (1896)  1  Ch.  25,  C.  A.,  foreign 
manufacturers  who  had  addressed  goods  to  a  trader  in  England  and  delivered 
them  to  the  foreign  post  office  were  allowed  to  be  joined  as  co-Defts  under 

if)  in  an  action  for  infringement  of  an  English  patent  by  a  sale  in  England, 
»ut  the  action  was  ultimately  dismissed  with  costs,  see  (1897)  2  Ch.  322, 
0.  A.,  affirmed  (1898)  A.  C.  200,  H.  L.  In  order  to  bring  a  case  within  the 
clause,  it  is  not  necessary  that  an  injunction  should  be  the  only  relief  sought : 
Lisbon-Berlin  Gold  Fields,  Limited  v.  Heddle,  52  L.  T.  796. 

Where  the  Scotch  Courts  had  already  to  some  extent  seisin  of  the  case,  an 
order  for  service  on  executrices  there  was  discharged :  Re  De  Penny,  De  P.  y. 
Christie,  (1891)  2  Ch.  63. 

Where  an  injunction  was  sought  to  restrain  dealing  with  a  fund,  and  a 
French  Court,  in  an  action  between  the  parties,  had  decided  that  the  Deft  was 
entitled  to  control  of  the  fund,  the  Court  refused  the  leave  to  serve,  regarding 
the  judgment  as  evidence  that  the  Pit  had  not  a  probable  cause  of  action : 
Society  GSnSrale  de  Paris  y.  Dreyfus,  37  Ch.  D.  215,  C.  A. 

In  an  action  to  enforce  the  trusts  of  a  deed  against  real  estate  in  Trinidad, 
the  Court,  acting  on  the  opinion  of  a  barrister  practising  there  that  the  real 
estate  was  bound  by  tlie  deed,  gaye  leave  to  serve  the  writ  on  one  of  the 
legal  owners  who  was  resident  there :  Jenney  v.  Mackintosh,  33  Ch.  D.  595. 

The  question  whether  a  person  out  of  thie  jurisdiction  is  a  **  necessary  or 
proper"  party  within  clause  (g)  must  depend  on  the  consideration  whether, 
Bupposing  he  and  the  person  duly  served  within  the  jurisdiction  had  been 
wnmn  the  jmiBdiotion,  ^ey  wouLd  both  haye  been  proper  parties :  Mawey  y* 
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HeyiM$y  21  Q.  B.  D.  330, 0.  A.  ThtiB/in  an  action  against  London  a^^ts  of 
foreign  principals  for  breach  of  warranty  of  authority,  the  foreign  prmcipals 
are  proper  parties :  Ihid, ;  and  so  the  English  manufacturers  of  cydes  which 
infringed  a  patent,  and  alleged  to  be  supplied  by  them  to  an  asent  in  Ireland 
for  sale  were  properly  joined  as  co-Defts  to  an  action  brou^t  in  Ireland : 
Joynt  y.  McCrum  (1899),  1  I.  £.  217.  In  order  to  bring  a  case  within  the 
clause,  the  Pit  must  have  an  apparent  cause  of  action  against  the  person 
served  within  the  jurisdiction,  and  must  not  merely  hJAve  joined  such 
person  in  order  to  be  able  to  sue,  within  the  jurisdiction,  a  person  who 
IS  out  of  the  jurisdiction:  Wittedy.  Galbraith,  (1893)  1  Q.  B.  677,  0.  A.; 
and  Pits  cannot  properly  join  as  co-Defts  with  a  person  out  of  the  jurisdiction 
persons  who  are  Irustees  for  the  Pits,  who  might  be  joined  as  co-Pits, 
and  against  whom  no  relief  is  sought :  Deutsche  National  Bank  t.  PatU,  (IH9S) 
1  Ch.  283 ;  and  the  relief  sought  against  the  Deft  out  of  the  jurisdiction 
must  be  connected  with  that  sought  against  the  Deft  within  the  jurisdiction. 
Thus  the  trustee  of  a  will  who  was  out  of  the  jurisdiction  could  not  be  joined 
as  co-Deft  with  the  mortgagees  of  the  interest  of  a  bankrupt  bendaciary 
under  the  will  in  property  situate  out  of  the  jurisdiction :  Collins  t.  North 
British  and  Mercantile  Insurance  Co,y  (1894)  3  Ch.  228 ;  and  for  a  case  in 
which  it  was  hold  upon  the  evidence  that  solrs  in  India,  who  had  acted  for 
trustees  making  an  mvestment,  were  not  proper  parties  to  an  action  against 
the  represve  of  the  suryiving  trustee  for  breach  of  trust :  see  Plaekitt  y. 
EddU,  79  L.  T.  136.  ■ 

It  must  (semhle)  be  shown  that  there  is  a  substantial  Deft  within  the 
jurisdiction :  Yorkshire  Tannery  v.  Eglinton  Chemical  Co,^  64  L.  J.  Ch.  81 ; 
as  the  Court  must  see  that  British  subjects  are  not  unreasonably  and  maid 
fide  sued  Id  order  to  make  a  case  i^ainst  foreigners :  Massey  y.  Heynes,  sup, ; 
and  that  the  Deft  within  the  jurisdiction  against  whom  the  relief  is  sought  nas 
previously  to  such  application  been  duly  served  with  the  writ :  CoUins  y. 
North  British  and  Mercantile  Insurance  Co,,  (1894)  3  Ch.  228;  following 
Yorkshire  Tannery  and  Boot  Manufactory  v.  Eglinton  Chemical  Co,^  64  L.  J. 
Ch.  81 ;  33  W.  E.  162 ;  notwithstanding  observations  thereon  in  Tassell  y. 
Hallen,  n892)  1  Q.  B.  321.  Service  under  clause  (g)  may  be  allowed  in  an 
action  01  tort:  Croft  y.  King,  (1893 J  1  Q.  B.  419;  but  the  jurisdiction  is 
discretionary:   Williams  v.  Cartwright,  (1896)  1  Q.  B.  142,  C.  A. 

For  a  case  in  which  order  for  service  exj'ur,  was  discharged  on  the  ground 
that  the  Spanish  Court  was  the  proper  tribunal,  see  Lopez  v.  Chavarri^ 
W.  N.  (01)  115. 

By  O.  XI,  2,  if  it  appears  that  there  may  be  a  concurrent  remedy  in 
Scotland  or  Ireland,  the  Court  or  Judge  is  to  have  regard  to  the  comparative 
cost  and  convenience  of  proceeding  in  England,  or  in  the  place  of  residence 
of  the  Deft  or  person  sought  to  be  served. 

**  Comparative  cost  and  convenience''  has  reference  to  the  parties  gene- 
rally,  and  not  merely  to  the  person  sought  to  be  served :  Williams  v.  Cart* 
Wright,  (1895)  1  Q.  B.  142,  C.  A.  In  an  action  of  deceit  against  three  jointiy 
of  whom  one  was  resident  \A  Scotland,  service  on  him  out  of  the  jurisdiction 
was  allowed  under  clause  (g) :  Ihid, 

Where  an  action  is  transferred  from  the  county  court  to  the  High  Court, 
the  procedure  is  governed  by  the  High  Court  Hules,  and  an  order  for  service 
which  would  have  been  good  in  the  county  court  may  be  open  to  objection 
by  the  defendant  in  the  High  Court:  Wood  v.  Middleton,  (1897)  1  Ch.  161. 
An  administration  action  having  been  so  transferred,  the  defendant,  who  had 
been  served  in  Scotland  and  objected,  was  held  entitled  to  have  an  opportunity 
of  filing  evidence  as  to  the  domicil  of  the  testator,  and  as  to  the  existence  of 
an  adequate  concurrent  jurisdiction  in  Scotland :  Ibid, 

Where  an  action  was  brought  against  Scotch  trusts  of  a  Scotch  property, 
held  upon  the  trusts  of  a  Scoten  settlement,  for  improperly  withholding 
maintenance,  leave  was  refused  on  grounds  of  convenience:  Cresswell  v. 
Parker,  1 1  Ch.  D.  601,  C.  A. ;  and  as  to  the  principles  on  which  the  Court  acts 
in  considering  the  question  of  convcDience,  see  Exp,  McPhail,  12  Ch.  D.  632. 

Leave  to  issue  a  writ  and  serve  in  Ireland  was  refused  when  the  compara- 
tive cost  and  convenience  were  in  favour  of  proceeding  there :  Tottenfiam  y. 
Barry,  12  Ch.  D.  797 ;  and  see  Harvey  v.  Dougherty,  56  L.  T.  322;  Kinahan 
y.  K,,  46  Ch.  D.  78,  where  the  Judge  in  Court  discharged  an  order,  made  in 
Chambers  «cp.,  for  service  exjur. 

By  0.  zi,  4,  tiie  application  for  leaye  to  serve  a  Deft  is  to  be  supported 
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by  affidayit  or  other  evidence,  stating  that  in  the  belief  of  the  deponent  the 
Pit  has  a  good  cause  of  action,  and  showing  in  what  place  or  country  the 
Deft  "  is,  or  probably  may  be  found"  (see  Seagrcve  v.  rarksy  (1891)  1  Q.  B. 
551),  and  whether  he  is  a  British  subject  or  not,  and  the  grounds  upon  which 
the  application  is  made ;  and  no  such  leave  shall  be  granted  unless  it  shall 
be  made  sufficiently  to  appear  to  the  Court  or  Judge  that  the  case  is  a  proper 
one  for  service  out  of  the  jurisdiction  under  this  order. 

It  must  be  shown  that  there  is  a  good  cause  of  action  within  the  order : 
Fowler  v.  Bar$tow,  20  Ch.  D.  240,  C.  A. ;  Great  Australian^  Ac.  Co,  y.  Martin^ 
5  Ch.  D.  1 ;  and  for  service  in  Scotland  or  Ireland  there  must  be  evidence  for 
enabling  the  Judge  to  exercise  his  discretion :  Tottenham  v.  Barry,  12  Ch.  D. 
797. 

The  omission  to  make  the  affidavit  is  an  irregularity  which  may  be  dealt 
with  under  O.  LXX,  1 :  Dickson  v.  Law,  (1895)  2  Ch.  62. 

Bv  O.  XI,  6,  any  order  giving  leave  to  effect  such  service,  or  give  such  notice, 
shall  limit  a  time  (as  to  which  v,  sup,  p.  7)  after  such  service  or  notice  within 
which  the  Deft  is  to  enter  an  appearance,  such  time  to  depend  on  the  place  or 
country  where  or  within  which  the  writ  is  to  be  served,  or  the  notice  given. 

By  O.  XI,  6,  when  the  Deft  is  neither  a  British  subject,  nor  in  British 
dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is  to  be  served  upon 
him.  The  requirement  is  imperative :  see  Fowler  v.  Barstow,  20  Ch.  D.  240, 
245,  C.  A.  Therefore,  where  the  writ,  instead  of  notice  of  it,  was  served,  the 
order  for  service  and  jud^^ent  in  default  of  appearance  grounded  on  it  were 
set  aside  on  the  appbcation  of  the  Deft :  Hewiison  v.  Fabre,  21  Q.  B.  D.  6. 
Whether,  however,  such  an  irregularity  might  not,  under  O.  Lxx,  2,  be  cured 
by  appearance  of  Deft,  qticere :  Ibid.  (Wills,  J.).  The  rule  applies  to  foreign 
corps,  as  well  as  individuals :  Scott  v.  Boyal  Wax,  &c.  Co.,  1  Q.  B.  D.  404. 
For  form  of  notice,  see  R.  S.  C,  App.  A.,  Part  I.,  Form  9.     ^ 

Where  sole  Deft  in  Palatine  Court  is  resident  out  of  the  jurisdiction  of  that 
Court,  leave  to  serve  the  writ  upon  him  out  of  the  jurisdiction  will  only  be 
granted,  if  at  aU,  under  very  special  circumstances :  Be  Watmaugh,  Sergenson 
y.  Beloe,  24  Ch.  D.  280,  C.  A. 

Having  re^ird  to  Chancery  of  Lancaster  Rules,  1884,  0.  n,  4 ;  O.  xn,  1,7, 
leave  of  tiie  Palatine  Court  must  be  obtcmied  for  issue  of  writ  out  of  jurisdic- 
tion before  application  to  Court  of  Appeal,  under  17  d:  18  V.  c.  82,  s.  8,  for 
leave  to  serve  out  of  the  jurisdiction  of  the  Palatine  and  within  that  of  the 
High  Court :  Walker  v.  Dodds,  37  Ch.  D.  188,  C.  A. 

On  application  to  set  aside  service  against  one  Deft,  an  order  for  transfer 
to  the  High  Court  was  made,  but  the  other  Defts  were  held  necessary  parties 
to  the  application  :  Phippa  v.  Tod,  C.  A.,  10  Nov.  1886. 

The  right  of  a  Pit  under  4  &  5  Anne,  c.  16,  to  brin^  his  action  after  the 
Deft*s  return  from  beyond  the  seas  witiiin  the  time  limited  by  21  Jac.  1,  c.  16, 
is  not  taken  away  by  0.  xi :  Musurua  Bey  v.  Gadban,  (1894)  1  Q.  B.  633  ; 
(1894)  2  a  B.  352,  C.  A. 

Other  Proceedings. 

The  Court  cannot,  under  O.  xi,  1,  order  service  of  an  originating  summons 
out  of  tiie  jurisdiction  :  Bs  Busjield,  32  Ch.  D.  123,  C.  A. ;  the  rule  applying 
in  terms  only  to  writ  of  summons,  and  service  out  of  the  jurisdiction  not 
being  a  power  inherent  in  the  Court :  Ibid, ;  Be  Angh' African  Steamehip 
Co.,  32  Ch.  D.  348,  C.  A. ;  Be  La  Compagnie  Genirale  d^Eaux  MiniraUs, 
(1891)  3  Ch.  451. 

By  O.  Lxyn,  5,  where  personal  service  of  any  writ,  notice,  pleading, 
order,  summons,  warrant,  or  other  document,  proceeding,  or  written  com- 
munication, is  required  by  the  rules,  or  otherwise,  the  service  shall  be 
effected  as  nearly  as  may  be  in  the  manner  prescribed  for  the  personal  service 
of  a  writ  of  summons. 

This  rule  **  deals  merely  with  the  mode  of  effecting  personal  service,  and  is 
only  applicable  where  personal  service  can  be  effectually  made,  and  was  not 
intended  to  introduce,  m  the  case  of  all  documents  re<}uiring  personal  service, 
an  extraordinary  power  of  service  out  of  the  jurisdiction,  which  is  by  another 
rule  given  in  terms  confining  it  to  a  writ  of  summons : "  Cotton,  L.  J.,  Be 
BusJUld,  Whaley  v.  B,,  32  Ch.  D.  131,  C.  A. 
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Thus,  leave  will  not  be  given  to  serve  out  of  the  jurisdiction  an  order  for 
calls  made  in  a  winding-up  :  In  re  Anglo^ African  Steamship  Co,f  32  Ch.  D. 
348,  0.  A. ;  nor  a  summons  for  taxation  of  costs :  £xp.  Brandon,  Be  Bouro9i, 
54  L.  T.  128 ;  34  W.  B.  352 ;  nor  for  appointment  of  a  receiver  by  way  of 
equitable  execution :  Weldon  v.  Gounod,  15  Q.  B.  D.  622 ;  nor  a  notice  of 
motion  to  rectify  the  register  of  trade  marks  by  striking  out  a  mark  regis- 
tered in  the  name  of  a  foreign  co. :  Be  Compagnie  OSn^cUe  d'Eaux  MinSraUs, 
dcc.y  (1891)  3  Ch.  451 ;  nor  a  petition  for  payment  out  of  Court  under  the 
Trustee  Belief  Act:  Be  Jellard,  39  Ch.  D.  424,  C.  A.  (per  North,  J.) ;  and 
see  Be  Cliff,  Edwarde  v.  Brown,  (1895)  2  Ch.  21,  C.  A.;  nor  notice  of  an  order 
made  on  originating  summons:  Be  Cliff,  Edwards  v.  Brown,  (1895)  2  Ch.  21, 
C.  A. ;  nor  ^semhle^  of  any  judgment  or  order  under  0.  xvi,  40 :  see  S,  C, 

But  a  distinction  has  been  drawn  between  a  notice  to  found  pro- 
ceedings to  enforce  payment,  and  one  which  merely  gives  information 
to  persons  as  to  the  course  of  procedure,  and  is  no  inmngement  of  the 
jurisdiction  of  the  foreign  Court:  In  re  Nathan,  Newman  ds  Co,,  35 
Ch.  D.  1,  C.  A.,  where  service  ex  jur.  of  notice  to  settie  list  of  contributories 
in  winding-up,  under  Orders  of  1862,  r.  30,  was  held  good ;  and  so  notice  of 
motion  to  rectify  the  register  of  trade  marks  may  be  sent  to  a  foreign  co., 
with  an  intimation  that  proceedings  which  may  affect  its  interests  are 
pending :  Be  Compagnie  QSnerale  d'Eaux  MinSrales,  Ac,  sup. ;  and  a  person 
taving  the  conduct  of  the  proceedings  on  originating  summons,  may  of  his 
own  motion  give  notice,  by  letter  or  otherwise,  to  a  person  resident  out  of  the 
jurisdiction ;  and  if,  after  notice,  that  person  does  not  choose  to  come  in,  ihh 
Court,  in  a  proper  case,  will  act  upon  the  order,  and,  where  a  fund  in  Court 
is  in  question,  distribute  it  in  his  absence :  In  re  Cliff,  Edwards  v.  Brown, 

il895)  2  Ch.  21,  C.  A.  ;  and  leave  has  been  given  to  serve  a  notice  of  motion 
or  an  interlocutorv  injunction  with  a  copy  of  the  writ  out  of  tiie  jurisdiction 
upon  some  of  the  Defts  who  were  foreign  subjects,  without  prejudice  to  any 
question  which  might  arise  under  the  order  :  Overton  v.  Bum,  74  L.  T.  776 ; 
Hersey  v.  Toung,  W.  N.  (94)  18. 

In  Colls  V.  Bohins,  55  L.  T.  479,  Kay,  J.,  gave  liberty  to  serve  a  petition 
for  payment  out  of  Court  upon  parties  out  of  the  jurisdiction,  observine 
that  the  exor  being  before  the  Court  the  petition  was  rather  in  the  nature  <n 
a  notice  than  of  a  process.  In  the  case  of  a  petition  for  revocation  of  a 
patent,  ample  notice  having  been  given  to  the  respondent  who  was  out  of  the 
jurisdiction,  North,  J.,  made  an  o:3er  nisi  that  unless  the  respondent  should, 
on  or  before  a  specified  day,  appear  and  show  cause  to  the  contrary  (in 
which  case,  it  was  said,  it  would  oe  open  to  him  to  dispute  the  jurisdiction), 
the  petition  should  be  tried  with  vivd  voce  evidence,  and  set  down  in  the  list 
of  witness  actions :  Be  Drummond^s  Patent,  43  Ch.  I).  80. 

Leave  to  issue  an  interpleader  summons  for  service  out  of  the  jurisdiction 
was  granted,  as  the  Court  could  bar  the  claim  of  the  foreigner  refusing  to 
submit  himself  to  the  jurisdiction :  Credits  Gerundetise,  Lim.  v.  Van  W^de, 
12  Q.  B.  D.  171 ;  City  of  Dublin  Steam  Packet  Co.  v.  Cooper  (1899),  2  I.  B. 
381  (see  Be  Busfield,  sup,),  the  object  of  service  being  only  to  give  notice  of  a 
proceeding  affecting  rights ;  see  Be  Busfield,  sup.  Be  Bonellvs  Electric  TeU" 
graph  Co.,  18  Eq.  665;  Be  General  International  Agency,  16  L.  T.  725;  and 
Slaney's  Trusts,  10  Ch.  275,  must,  it  seems,  be  referred  to  the  same  principle. 
Be  Baron  Liebig^s  Cocoa,  dtc,  Co.,  59  L.  T.  315,  is  reported  as  giving  leave  for 
service  out  of  the  jurisdiction  of  a  summons  in  a  winding-up  for  payment 
of  a  fund  out  of  Court,  but  the  order  on  the  record  (1888,  A.  729)  oi^y  gives 
leave  to  give  notice  of  such  a  summons.  This  case  purports  to  follow  Be 
Nathan,  Newman  &  Co.,  35  Ch.  D.  1,  C.  A.,  but  the  order  as  drawn  up  in  that 
case  ri887,  B.  149)  does  not  bear  out  the  report. 

It  has  been  held  that  a  third  party  notice  ma^  be  served  out  of  the  juris- 
diction under  0.  xi,  1  (c),  by  virtue  of  the  provision  in  O.  xvi,  48,  that  a  copy 
of  such  notice  shall  be  '*  served  according  to  the  rules  relating  to  the  service 
of  writs  of  summons : "  Duhout  v.  Macpherson,  23  Q.  B.  D.  340,  citing  ^tiHifi- 
sea  Shipping  Co.  v.  Duncan,  1  Q.  B.  D.  644,  C.  A. ;  but  see  lU  Busfield, 
Whal-ey  v.  B,,  sup.,  as  to  the  meaning  of  these  words. 

And  see  Dan.  288—294 ;  D.  C.  F.  149—159. 
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AFFIDAYIT  OP  8EB7I0B. 

The  aflOdavit  of  service  of  the  writ  must  state  when,  where,  and  how,  and 
by  whom  service  was  effected :  O.  lxvii,  9.  It  must  show  the  day  on  which 
the  indorsenjent  of  service  was  made  on  the  writ,  and  that  such  indorsement 
was  made  within  three  days  at  most  after  service :  0.  ix,  15 ;  0.  xiii,  1. 

The  affidavit  of  service  cannot  be  dispensed  with,  even  though  the  process 
server  by  foreign  law  cannot  make  the  affidavit  required  by  0.  xiii,  2  :  Ford 
V.  Mieadee,  16  Q,  B.  D.  57.  In  Eastings  v.  Hurley,  16  Ch.  D.  734,  the  Court 
extended  the  time  for  indorsing  a  writ  which  had  been  served  abroad,  but 
required  a  freeh  affidavit  of  service. 


DISOHABGE  OF  OSDEB  FOB  8EBYI0X. 

By  O.  xn,  30,  a  Deft  before  appearing  is  to  be  at  liberty,  without  obtain- 
ing an  order  to  enter  or  entering  a  conditional  appearance,  to  serve  notice  of 
motion  to  set  aside  the  service,  or  to  discharge  tne  order  authorizing  sudi 
service. 

Where  a  Deft  who  objected  to  service,  instead  of  moving  to  discharge  the 
order,  appeared  by  counsel  on  a  motion  for  injunction,  filed  affidavits,  and 
argued  the  case  on  the  merits,  he  was  predudea  from  taking  such  objection : 
Bwle  V.  Sackm-,  39  Ch.  D.  249,  C.  A. ;  O.  LXX,  2. 

An  order  for  service  out  of  jurisdiction,  made  upon  untrue  affidavits,  will 
be  discharged,  as  uberrtTna  fides  ought  to  be  observed  by  the  party  applying 
for  such  service :  Repvhlic  of  Peru  v.  Dteyfus^  55  L.  T.  802. 

The  application  under  r.  30  must  be  promptly  made.  After  lapse  of  a  year 
it  was  held  too  late  to  raise  objection  to  an  order,  on  the  ground  that  the 
affidavit  did  not  fairly  state  the  case :  Beyndda  v.  Coleman,  36  Ch.  D.  453, 
C.A. 

On  moving  to  discharge.  Deft  is  entitled  to  go  into  evidence  to  show  that 
the  case  is  not  within  0.  xi,  but  should  not  go  into  merits  imnecessarily : 
Fowler  v.  BarsUno,  20  Oh.  D.  240,  0.  A. 

The  omission  of  the  indorsement  prescribed  by  App.  A.,  Form  No.  5, 
on  the  writ  served  out  of  the  jurisdiction  is  a  mere  irregularity  which  may 
be  disregarded  under  O.  LXX,  1 :  Dickson  v.  Latv,  (1895}  2  Ch.  62. 

By  answering  interrogatories  in  a  county  court  action  Deft  does  not 
waive  his  right  to  object,  on  transfer  of  the  action  to  the  High  Court,  to  the 
order  for  service  on  him  out  of  the  jurisdiction  :  Wood  v.  Middleton,  (1897) 
1  Ch.  151. 


THIBD  PA£TY  PB0CSDX7BE. 

When  a  Deft  claims  to  be  entitled  to  contribution  or  indemnity  over  against 
any  person  not  a  party  to  the  action,  he  may  by  leave  issue  a  notice  to  that 
effect,  seeded  as  a  writ  of  summons,  stating  the  nature  of  the  claim.  A  copy 
of  the  notice  is  to  be  filed,  and  the  notice  is  to  be  served  within  the  time 
limited  for  delivering  his  defence :  0.  xyi,  48.  By  0.  xyi,  55,  the  procedure 
is  made  applicable  between  co-Defts.  It  is  not  applicable  to  proceedings  by 
originating  summons :  Be  Wilson^  A,  G.y.  Woodall,  45  Ch.  D.  266. 

form  of  third  party  notice  is  given,  B.  S.  C,  App.  B.,  No.  1 ;  D.  C.  F. 
82. 

The  application  for  leave  must  be  made  promptlv ;  in  general  within  time 
lor  delivering  defence,  but,  at  latest,  before  pipings  closed :  Birmingham 
and  DistHct  Land  Co.  v.  L.  &  N.  W.  Bail  Co.,  W.  N.  (87)  102;  56  L.  T. 
702 ;  but  application  before  defence  delivered  is  premature :  In  re  Oilson^ 
G.  V.  a,  (1894)  2  Ch.  92. 

The  application  should  be  made  on  notice  to  the  Fit :  Wye  Valley  Bail,  Co, 
V.  Halves,  16  Ch.  D.  489,  C.  A. ;  see  Ediwn  and  Swan  Electric  Co,  v.  Holland, 
33  Ch.  D.  497. 
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Ab  to  whether  a  third  party  can  brinf^  in  a  fourth,  see  Witham  y.  Vanty  49 
L.  J.  Ch.  242 ;  Walker  v.  Balfour,  25  W.  E.  511 ;  Dan.  236,  237. 

The  leave  will  not  be  given  where  the  effect  would  be  to  materially 
embarrass  the  Pit :  Wye  Valley  Rail.  Co.  v.  Hawea,  16  Ch.  D.  489,  C.  A. 

In  giving  the  leave  the  Court  will  not  consider  whether  the  claim  to 
contribution  or  indemnity  is  valid,  but  only  whether  it  is  bon^  fide,  and  if 
established  wiU  result  in  contribution  or  indemnity :  Carshore  v.  N.  E,  Rail, 
Co,,  29  Ch.  D.  344,  C.  A. ;  Edison  and  Swan  Electric  Co.  v.  Holland,  33  Ch.  D. 
497. 

By  r.  52  application  is  to  be  made  to  the  Judge  by  the  Deft  giving  the 
notice  for  directions  as  to  the  mode  of  trial. 

As  between  co-Defts,  the  question  whether  there  is  a  case  for  contribution 
or  indemnity  should  be  raisea  on  this  application,  and  not  by  an  application 
to  set  aside  the  service  of  the  notice :  Baxter  v.  France,  (1895)  1  Q.  B.  455, 
C.  A. 

Where  all  the  matters  in  dispute  between  the  Deft  and  the  co-Deft  as  third 
party  could  not  be  determined  in  the  action,  and  the  right  to  the  indemnity 
claimed  was  very  doubtful,  the  Court  refused  to  give  directions :  Baxttr  v. 
France  (No.  2),  (1895}  1  Q.  B.  691,  C.  A. 

The  procedure  unaer  the  Rules  of  1883  is  strictly  limited  to  claims  to 
*'  contribution  or  indemnity."  A  right  to  indemnity,  arising  as  it  does 
from  contract,  express  or  implied,  is  quite  distinct  from  a  right  to  damages, 
which  arises  in  consequence  of  a  breach  of  contract  previously  made :  see 
Birmingham,  <fcc.  Land  Co.  v.  L.  tfc  N.  W.  Rail  Co.,  34  Ch.  D.  261,  C.  A. 
Thus  a  covenant  by  sub-lessee  to  repair,  though  following  terms  of  covenant 
by  lessee  with  ori^^inal  lessor,  does  not  confer  on  the  lessee  a  right  to  **  con- 
tribution or  indemnity  "  within  0.  xvi,  48,  in  respect  of  breaches  of  the 
covenant  by  him  with  the  lessor:  Fonti/ex  v.  Foord,  12  Q.  B.  D.  151  ; 
nor  is  the  rule  applicable  to  a  claim  by  sub-lessee  that  he  was  induced 
by  lessee  to  commit  breach  of  covenant,  and  that  lessee  had  given  him  a 
covenant  for  quiet  enjoyment :  Tritton  v.  Bankart,  56  L.  J.  Ch.  629 ; 
35  W.  R.  474 ;  56  L.  T.  306 ;  nor  to  a  claim  by  trustees,  who  are  sued 
for  breach  of  trust,  to  indemnity  against  the  estate  of  a  deceased  beneficiary 
whose  exors  are  one  of  the  Pits,  one  of  the  Deft  trustees  and  a  person 
who  is  not  a  party  to  the  action:  In  re  OiUon,  G.  v.  G.,  (1894)  2  Ch.  92; 
and  the  right  of  a  trustee  to  recover  from  the  surviving  partners  of  the 
firm  of  solrs  who  acted  for  the  trustees  and  received  trust  moneys  which  were 
misapplied  by  a  deceased  trustee  and  co-partner  is  an  indenendent  right  and 
not  one  depending  on  the  liability  of  the  trustee  to  replace  me  money:  Wynne 
V.  Tempest,  (1897)  1  Ch.  110.  But,  on  the  other  hand,  a  contract  by  a  sub- 
lessee to  perform  the  covenants  in  the  original  lease  is  a  contract  of  indemnity: 
Hornby  v.  Cardwell,  8  Q.  B.  D.  329,  C.  A.  And  so  is  a  covenant  by  an 
assignee  to  indemnify  the  assignor  against  past  breaches:  Gooch  v.  dutterbuck, 
(1899)  2  Q.  B.  148,  C.  A. ;  and  for  further  instances  of  the  distinction,  see 
Consiantine  &  Co.  v.  Warden,  W.  N.  (95)  143,  C.  A. ;  73  L.  T.  450 ;  44  W.  E. 
313  ;   The  Jacob  Christiensen,  (1895)  P.  D.  281. 

A  claim  by  a  purchaser  that  he  was  induced  to  buy  by  misrepresentation 
of  auctioneer,  that  purchase-money  might  remain  on  mor^^ge,  is  not  a  claim 
to  indemnity :  Cation  v.  Bennett,  26  Ch.  D.  161  ;  nor  can  a  warranty  of  sea- 
worthiness DC  treated  as  a  contract  to  indemnify  against  loss  arismg  from 
unseaworthiness :  Speller  v.  Bristol  Steam  Navigation  Co.,  13  Q.  B.  D.  96, 
C.  A. 

Under  the  usual  suing  and  labouring  clause  in  a  marine  policy,  being  a 
contract  to  pay  the  assured  expenses  which  he  might  incur,  but  not  to 
indemnify  him  against  claims  by  others  against  him,  me  underwriters  could 
not  be  brought  in  as  third  parties :  Johnston  y.  Salvage  Association,  19  Q.  B.  D. 
458,  C.  A.  * 

But  in  an  action  against  a  railway  co.  to  reinstate  name  of  Pit  as  owner  of 
stock  transferred  on  a  forged  transfer,  the  co.  were  entitled  to  serve  a  third 
party  notice  upon  the  transferee :  Carshore  v.  N.  E.  Rail.  Co,,  29  Ch.  D.  344, 
0.  A. 

The  procedure  applies  where  the  indemnity  is  given  after  action  brought : 
Edison  and  Swan  Electric  Co.  v.  Holland,  33  Ch.  D.  497. 

And  as  to  third  party  procedure,  see  Dan.  230  et  aeq, ;  D.  C.  F.  80 — 86. 
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OHAPTEE  in. 

APPEARANCE  AND  DIRECTIONS. 


Section  I. — ^Appeakancb, 

1.  Appearance  &et  aside  an  ground  that  Address  is  Illusory  or 

Mctitiom — 0.  xii,  12. 

Upon  motion  &g.,  by  oouneel  for  the  Pit,  and  upon  reading  &o.,  Let 
the  appearance  entered  b j  the  Deft  be  Bet  aside,  on  the  ground  that 
the  address  for  service  contained  in  the  memorandum  of  appearance  is 
illusory  or  fictitious ;  And  Let  nt>tice  of  this  order  be  given  to  the  Deft 
by  sending  a  copy  of  this  order  in  a  registered  letter  to  such  address. — 
EdeU  V.  Cave,  V.-C.  Bacon,  12  Dec.  1884,  A.  1716;  S.  C,  64  L.  J.  Ch. 
308. 

For  a  like  order  made  at  Chambers,  see  Goulter  y.  Pearce,  Chitty,  J., 
4  May,  1872,  A.  1017. 

2.  Leave  to  a  person  in  Possession,  not  being  a  Deft,  to  appear  and 
defend  an  Action  for  Recovery  of  Land — 0.  xii,  25. 

IJpoir  the  application  of  the  N.  Building  Go.,  and  upon  hearing  the 
solrs  for  the  applicants,  and  upon  reading  an  affidavit  of  &c.,  filed 
&o.,  whereby  it  appears  that  the  applicants  are  in  possession  of  the 
land  and  premises  sought  to  be  recovered  in  this  action  by  themselves 
or  their  tenants,  It  is  ordered  that  the  applicants,  the  said  N.  Building 
Co.,  be  at  liberty  to  appear  and  defend  this  action. — Hartley  y.  Black' 
more,  Y.-G.  M.  at  Chambers,  7  March,  1876,  A.  358. 

For  form  of  summons,  see  D.  C.  F.  171. 

3.  Third  Party  served  with  Notice  of  Claim  for  Indemnity — Directions 

under  0,  xvi,  52. 

The  application  of  the  Deft  H.  for  directions  consequent  upon  S.,  the 
person  served  with  a  third  party  notice,  filed  &c.,  pursuant  to  the  order 
dated  &c.,  having  appeared  to  such  notice,  which  upon  hearing  &c.,  was 
adjourned  to  be  heard  in  Court,  coming  on  this  day  to  be  heard  accord- 
ingly, and  upon  hearing  counsel  for  the  applicant,  and  for  the  Fits, 
and  for  the  said  S.,  and  upon  reading  the  said  notice  and  order,  and 
the  said  8.  not  admitting  any  liability  to  indemnify  the  Deft  in  respect 
of  the  Pits'  claim,  This  Court  doth  order  that  the  said  S.  be  at  liberty 
to  appear  at  the  trial  of  this  action,  and  take  such,  part  as  the  Judge 
shall  direct,  and  be  bound  by  the  result  of  the  trial ;  And  it  is  ordered 
that  the  question  of  the  liability  of  the  said  S.  to  indemnify  the  Deft 
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be  tried  at  the  trial  of  this  action,  but  subsequent  thereto.  Costs  of 
application  reserved. — Coles  y.  Civil  Service  Supply  Assoc. ^  26  Gh.  D. 
529 ;  Barlow  v.  L,  ^  N.  W.  Ry.  Co.,  38  Ch.  D.  144. 

See  Chap,  n.,  Form  11,  for  preyious  order  for  leaye  to  issue  the  notice. 
For  form  of  application,  see  D.  C.  F.  86. 

4.  Leave  for  a  Deft  to  appear  after  Judgment — 0.  xn,  22. 

XTpon  the  application  of  the  Deft,  and  upon  hearing  &o.,  and  the 
applicant  by  his  solicitor  submitting  to  be  bound  by  the  judgment  in 
this  action  and  the  proceedings  under  such  judgment,  as  if  he  had  duly 
appeared  in  this  action,  It  is  by  consent  ordered  that  the  applicant  be 
at  liberty,  notwithstanding  the  said  judgment,  to  enter  an  appearance 
to  the  writ  of  summons  issued  on  &c.  in  this  action. — See  Amwyl  y. 
Davies,  M.  B.  at  Chambers,  2  July,  1878,  A.  1294 ;  Be  Broum^s  Estate^ 
Brown  y.  Drew,  M.  E.  at  Chambers,  16  April,  1877,  A.  798. 

For  form  of  petition  of  course,  see  D.  C.  F.  168. 

5.  Leave  to  de/efid  on  paying  a  Sum  into  Court — 0.  xi v,  6. 
Upon  the  application  of  the  Fit  &c.  for  liberty  to  sign  final  judg- 
ment for  the  amount  indorsed  upon  the  writ  of  summons  issued  in  this 
action  on  the  —  day  of  — ,  together  with  interest  and  costs,  to  be 
taxed  &c.,  It  is  ordered  that  the  Deft  be  at  liberty  on  or  before  &c.  to 
lodge  the  sum  of  £210  in  Court  as  directed  by  the  schedule  hereto,  or 
within  the  like  period  to  give  security  for  such  sum  of  £210  to  the 
satisfaction  of  the  Pit;  And  it  is  ordered  that  upon  such  lodgment 
being  made  or  such  security  being  giyen  the  Deft  be  at  liberty  to 
defend  this  action :  But  in  default  of  the  Deft  making  such  lodgment 
or  giying  such  security  on  or  before  &c.,  It  is  ordered  that  the  Pit  P. 
be  at  liberty  to  sign  judgment  for  £ —  and  his  costs  of  this  action  to 
be  taxed.  [Add  lodgment  schedule  to  credit  of  action.]^8ee  WinnaU 
y.  Browne,  M.  R.,  at  Chambers,  12  April,  1877,  B.  967. 

6.  Deft  allowed  to  defend^  after  Judgment  by  Default^  on  payment 

of  Costa. 

Upon  motion  &c.  by  counsel  for  the  Deft,  and  upon  hearing  counsel 
for  the  Pit :  Let  the  judgment  dated  &c.  be  discharged.  And  Let  the 
Deft  pay  to  the  Pit  his  costs  of  this  action  subsequent  to  the  deliyery 
of  the  statement  of  claim,  and  up  to  and  including  his  costs  of  this 
motion,  such  costs  to  be  taxed  &c.  Deft  to  deliyer  defence  within 
fourteen  days  from  the  date  of  order. —  WiUiame  y.  Brisco,  Hall,  V.-C, 
19  May,  1881,  B.  1003. 

MOTES. 
APPEABAKGE  QENEEALLY. 

O.  xn,  8,  prescribes  the  mode  of  entering  an  appearance. 

The  memorandum  of  entering  an  appearance,  which  is  to  be  in  accordance 
with  B.  S.  C.,  App.  A.,  Part  II.,  Form  2,  is  to  contain  the  Deft's  address  for 
service:  O.  xii,  10;  and  if  such  address  is  illusory  or  fictitious  the  appear- 
ance may  be  set  aside :  r.  12.    For  cases  in  which  this  jurisdiction  has  oeen 
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ezerciBed,  see  A,  ▼.  J?.,  W.  N.  (83)  174;  Edell  v.  Cave,  33  W.  E.  208;  54 
L.  J.  Ok.  308 ;  61  L.  T.  621 ;  Dan.  302. 

Bj  O.  zn,  25,  a  person  not  named  as  a  Deft  in  a  writ  of  summons  for  the 
leooTer^  of  land  may  by  leave  appear  and  defend  on  filine  an  affidayit  showing 
that  he  is  in  possession  of  the  land  either  by  himself  or  by  his  tenant. 

If  a  Deft  wishes  to  take  advantage  of  an  irregolarity  in  the  issue  of  the 
writ,  he  should  not  appear,  but  should  move  on  notice  to  Pit  to  set  aside 
the  writ ;  but  appearance  under  protest  or  with  notice  of  objection  to  Pit  does 
not  preclude  the  Deft  from  objecting  to  the  jurisdiction :  O.  xu,  30;  Dan. 
801 ;  FiHh  v.  De  las  Bivaa,  (1893)  1  Q.  B.  768. 

The  Court  refused  to  set  aside  writ  on  the  ground  that  Deft,  who  had 
entered  a  oonditional  appearance*  was  not  the  person  really  intended  to  be 
sued :  Zuccato  v.  Yourwy  W.  N.  (90)  56 ;  38  W.  fi.  474. 

By  O.  zIjVIIIA,  5,  where  persons  are  sued  as  partners  in  the  name  of  their 
firm,  they  are  to  appear  individually  in  their  own  names ;  but  all  subsequent 
proceedings  are  nevertheless  to  continue  in  the  name  of  the  firm. 

By  O.  xIjYIIIA,  6,  where  a  writ  is  served  under  r.  3  upon  a  person  having 
the  control  or  management  of  the  partnership  business,  no  appearance  by 
him  shall  be  necessary  unless  he  is  a  member  of  the  firm  sued;  and  by 
r.  7,  a  person  sued  as  a  partner  may  enter  an  appearance,  under  protest, 
denying  that  he  is  a  partner,  but  such  appearance  shall  not  preclude  the 
Pit  from  otherwise  serving  the  firm  and  obtaining  judgment  agamst  the  firm 
in  default  of  appearance,  if  no  partner  has  entered  an  appearance  in  the 
ordinary  form.  As  to  the  effect  of  appearance  by  '*  B.,  sued  as  B.  &  Co.," 
and  subsequent  proceedings  against  K.  only,  see  Munker  v.  CoXy  10  App, 
Cae.  680 ;  8.  C,  11  Q.  B.  D.  435,  0.  A. 

A  solr  employed  by  the  managing  partner  of  a  business  firm  to  defend 
an  action  brought  against  the  firm  in  the  firm  name  has  authority  to  enter 
an  appearance  m  the  names  of  each  of  the  parties  individually :  Tomlinton  y. 
Broatismith,  (1896)  1  a  B.  386,  C.  A. 

Where  a  person  has  been  informed  that  he  has  been  made  Deft,  he  may 
before  actual  service  appear  '*  gratis  "  :  and  see  Dan.  299.  But  a  person  not 
a  ])arty  named  as  Deft  to  a  counter-claim  cannot  so  appear,  but  must  wait 
until  te  is  served  with  defence,  under  O.  xxi,  12 :  Fraser  v.  Cooper ,  Hall 
<fc  Co.,  23  Ch.  D.  685, 

As  to  the  validity  and  effect  of  appearance  under  protest,  see  Firth  v. 
Dt  loB  Bivas,  (1893)  1  Q.  B.  768«  where  a  foreigner,  appearing  under  protest, 
was  held  not  to  have  lost  his  right  to  object  to  the  juriBdiction. 


▲PPEABANCE  BY  THIRD  PABTY. 

By  0.  XVI,  49,  a  third  party  who  desires  to  dispute  the  Pit's  claim  against 
the  Deft  is  to  enter  an  appearance  within  ei^ht  days,  and  in  default  of  his 
doing  so  shall  be  deemed  to  admit  the  validity  of  the  judgment  obtained 
against  the  Deft,  whether  by  consent  or  otherwise,  and  his  own  liability  to 
contribute  or  indemnify,  as  the  case  may  be,  as  claimed  by  the  notice.  Aiter 
eight  days  he  may  apply  for  leave  to  appear,  and  leave  may  be  given  upon 
tenns. 

By  r.  52,  if  a  third  party  appears  pursuant  to  the  third  party  notice,  the 
Deft  giving  the  notice  may  apply  to  the  Court  or  *a  Judge  for  directions,  and 
the  Court  or  Judge  may,  if  satisfied  that  there  is  a  question  proper  to  be 
tried  as  to  the  liability  of  the  third  party,  order  such  question,  as  between 
the  third  party  and  tiie  Deft  giving  the  notice,  to  be  tried  in  such  manner,  at 
or  after  the  trial  of  the  action,  as  the  Court  or  Judge  may  direct ;  and,  if  not 
so  satisfied,  may  order  such  judgment  as  the  natiire  of  ue  case  may  require 
to  be  entered  in  favour  of  the  Deft  giving  the  notice  against  the  third  party. 

And  by  r.  53,  the  Court  or  a  Judge,  upon  the  hearmg  of  the  application 
mentioned  in  r.  52,  may,  if  it  shall  appear  desirable  to  do  so,  give  the  third 
party  liberty  to  defend  the  action,  upon  such  terms  as  may  be  just. 


APP SABAKCB  AFTER  TtTBGMBNT. 

A  Deft  against  whom  judgment  in  default  and  on  substituted  service  had 
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been  obtained,  was  allowed  to  defend  on  payment  of  all  costs  subsequent  to 
the  statement  of  okdm  :  Wiliiams  y,  BriscOy  29  W.  B.  713.    Form  6,  sup, 
Ab  to  appearance  after  judgment,  see  Dan.  299,  300 ;  D.  G.  F.  168,  169. 

LSATE  TO  DEFEND. 

Where  there  is  a  question  of  account  (ex.  gr.,  action  by  mortgagee  in 
possession  for  mortgage  debt),  Deft  ought,  except  under  very  special  circum- 
stances, to  have  leave  to  defend  without  any  payment  into  Court :  Waiting- 
ford  V.  The  Mutual  Society,  5  App.  Cas.  685.  In  such  case  judgment  should 
be  signed  as  security  only  for  what  should  be  foimd  due  on  the  account, 
without  power  to  issue  execution  except  by  leave  of  Court.  Deft  being 
required  as  a  condition  to  consent  to  the  mmiediate  taking  of  such  account. 


Section  II. — Summons  for  Directions. 

1.  Order  on  Summons  for  Directions  under  0,  xxx,  1. 

Upon  the  application  of  the  Pit  by  summons  for  directions  dated  &c., 
and  upon  hearing  &o.,  and  upon  reading  &c.,  It  is  ordered  that  there 
be  [no]  pleadings  in  this  action.  And  it  is  ordered  that  the  —  do,  on 
or  before  the  —  day  of  — ,  1900,  deliver  to  the  —  an  account  in  writing 
of  the  particulars  of  — .  And  it  is  ordered  that,  unless  such  particulars 
be  delivered  on  or  before  the  said  —  day  of  — ,  1900,  all  further  pro- 
ceedings be  stayed  until  the  delivery  thereof.  And  it  is  ordered  that 
the  Deft  —  do  have  —  days  after  delivery  of  the  said  particulars 
to  deliver  his  defence.  And  it  is  ordered  that  the  Pit  and  Deft  do 
respectively,  on  or  before  tlys  —  day  of  — ,  1900,  answer  on  affidavit 
stating  what  documents  are  or  have  been  in  their  possession  or  power 
relating  to  the  matters  in  question  in  this  action.  And  it  is  ordered 
that  the  Pit  be  at  liberty  to  deliver  to  the  Deft,  and  that  the  Deft  be 
at  liberty  to  deliver  to  the  Pit,  interrogatories  in  writing  as  approved 
by  the  Judge,  and  that  the  said  interrogatories  be  answered  as  pre- 
scribed by  0.  XXXI,  8  and  28  of  the  Eules  of  the  Supreme  Court. 

2.  Order  on  Notice  for  subsequent  Directions  after  Original  Summons 

for  Directions — 0.  xxx,  1. 

Upon  the  application  of  the  Pit  [or  any  party  to  the  actum]  by 
notice  for  subsequent  directions,  dated  &c.,  and  upon  hearing  &c.,  and 
upon  reading  the  order  for  directions,  dated  &c.,  It  is  ordered  &c. 

For  further  forms  of  these  orders,  see  ATiTinal  Fractioe,  1901,  Appendix  EI., 
Ko8.  4a  and  4b  (for  oidinaiy  actions),  and  Nos.  4b  and  4f  (for  third  party  sununons 
and  order  for  directions). 

For  forms  of  Biunmons  for  directions,  and  to  dismifis  for  want  thereof,  see  D.  G.  F. 
194,  195. 

NOTES. 

By  O.  XXX,  1. — **(a.)  Subject  as  hereinafter  mentioned,  in  every  action 
a  summons  for  directions  shall  be  taken  out  by  the  Pit  returnable  in 
not  less  than  four  days.''  (The  rule  does  not  apply  to  proceedings  by 
originating  summons :  v,  inf,) 
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'*  (b.)  Such  sununons  shall  be  taken  out  after  appearance  and  before  the 
plaintiflP  takes  any  fresh  step  in  the  action  other  than  application  for  an 
injunction,  or  for  a  receiver,  or  for  sununary  judgment  under  0.  XIT,  or  to 
enter  judmient  in  default  of  defence  under  0.  xxvu,  2. 

'*  (c)  Tne  summons  shall  be  in  the  form  No.  3a,  Appendix  K.,  with  such 
yariations  as  circumstances  may  re<][uire,  and  shall  oe  addressed  to  and 
served  upon  all  such  parties  to  the  action  as  may  be  affected  thereby.''  (The 
practice  is  to  require  the  summons  to  be  served  not  less  than  four  days  before 
the  return  of  the  writ.) 

"  (d.)  This  rule  shall  not  apply  to  Admiralty  actions  within  the  meaning  of 
section  thirty-four  of  the  Jud.  Act,  1873,  or  to  actions  coming  under  the  pro- 
visions of  O.  xviiiA,  or  to  proceedings  commenced  by  originating  summons. 
"  (e.)  Where,  under  0.  xviiiA,  the  Deft  applies  for  a  statement  of  claim, 
the  Judge  mav  deal  with  such  application  as  if  the  Pit  had  been  entitled  to 
take  out  and  nad  taken  out  a  summons  for  directions." 

B.  2.  **  Upon  the  hearing  of  the  summons  the  Court  or  a  Judge  shall,  so 
fax  as  practicable,  make  such  order  as  may  be  just  with  respect  to  all  the 
interlocutory  proceedings  to  be  taken  in  the  action  before  the  trial,  and  as 
to  the  costs  thereof,  and  more  particularly  with  respect  to  the  following 
matters : — Pleading,  particulars,  admissions,  discovery,  interrogatories,  in- 
spection of  documents,  inspection  of  real  or  personal  property,  commissions, 
examination  of  witnesses,  place  and  mode  of  trial.  Such  order  shall  be  in  the 
Form  No.  4a,  Appendix  K.,with  such  variations  as  circumstances  may  require." 
Whether  there  is  jurisdiction  to  make  the  usual  order  for  accounts  and 
inquiries,  foreclosure  or  sale  on  summons  for  directions,  qwere:  Horion  v. 
Bomm,  80  L.  T.  435. 

The  filing  of  a  statement  of  claim  under  0.  xin,  12,  as  against  a  Deft  not 
appearing  cannot  be  dispensed  with  :  Re  Norman^  W.  N.  (00)  159 ;  and  as 
to  effect  of  dispensing  with  it  in  case  of  appearance,  see  Milbank  v.  Francis, 
W.N.  (01)91. 

B.  3.  *'No  affidavit  shall  be  made  or  used  on  the  hearing  of  the  said 
summons  except  by  special  order  of  the  Court  or  a  Judge." 

B.  4.  *'  On  tne  hearing  of  the  summons  any  party  to  whom  the  summons 
is  addressed  shall,  so  far  as  practicable,  apply  for  any  order  or  directions  as 
to  any  interlocutory  matter  or  thing  in  the  action  which  he  may  desire." 

B.  5.  *'  Any  application  subsequently  to  the  original  summons  for  any 
directions  as  to  any  interlocutory  matter  or  thing  bv  anv  party  shall  be 
made  under  the  summons  by  two  clear  days*  notice  to  the  other  party  stating 
the  grounds  of  the  application."  The  expression  *'  application  in  Chambers 
accordingly  includes  a  notice  under  this  rule.  The  notice  is  issued  at  Cham- 
bers without  fee.  An  ordinary  summons  in  lieu  of  such  notice  is  irregular : 
Dan.  312. 

B.  6.  *'  Any  application  by  any  partv  which  might  have  been  made  at  the 
hearing  of  the  original  summons  shall,  if  granted  on  any  subsequent  appli- 
cation, be  granted  at  the  costs  of  the  party  applying  unless  the  Court  or  a 
Judge  shall  be  of  opinion  that  the  apphcation  could  not  properly  have  been 
made  at  the  hearing  of  the  original  summons." 

B.  7.  '*  On  the  hearing  of  the  summons,  the  Court  or  a  Judge  mav  order 
that  evidence  of  any  particular  fact,  to  be  specified  in  the  onler,  snail  be 

fiven  by  statement  on  oath  of  information  and  belief,  or  by  production  of 
ocumeuts  or  entries  in  books,  or  by  copies  of  documents  or  entries  or  other- 
wise as  the  Court  or  Judge  may  direct. 

B.  8.  "In  any  action  to  which  r.  1  of  this  Order  applies,  if  the  Pit  does 
not  within  fourteen  days  from  the  entry  of  the  Deft's  appearance  take  out 
a  summons  for  directions  under  this  Order,  or  for  summary  judgment 
imder  O.  xrv,  the  Deft  shall  be  at  liberty  to  apply  for  an  order  to  dis- 
miss the  action,  and  upon  such  application  the  Judge  may  either  dismiss 
the  action  on  such  terms  as  may  be  just,  or  may  deal  with  such  application 
in  all  respects  as  if  it  were  a  summons  for  directions  imder  this  Order." 

On  summons  for  directions  in  a  debenture  holder's  action,  where  the 
Master  orders  that  the  action  be  set  down  for  heaiing  without  pleadings  and 
as  a  short  cause,  it  is  convenient  that  the  order  made  should  contain  a 
direction  that  evidence  be  taken  by  affidavit :  In  re  Gutta  Percha  Corp,,  Ld,, 
W.  N.  (99)  251.  The  affidavit  made  on  the  motion  for  receiver  is  often 
sufficient. 
And  as  to  summons  for  directions,  see  further  Dan.  311  ef  eeq. 
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CHAPTER  IV. 


SECURITY  FOR  COSTS. 


1.  Fit  to  give  Security  for  Coats  by  Bofid  or  Lodgment  in  Court — 

0.  Lxv,  6,  7. 

Upon  the  application  &c.,  who  alleged  that  the  Deft  A.  has  entered  an 
appearance  in  this  action,  and  the  Pit  in  the  writ  of  summons  styles 
himself  of  —  in  the  (kingdom)  of  — ,  out  of  the  jurisdiction  of  this 
Court  [or  if  application  made  on  special  grounds^  omit  allegation,  and 
add,  and  upon  hearing  &c.,  and  upon  reading  &c.],  Let  the  Pit  procure 
some  sufficient  person  on  his  behalf  to  give  security  by  bond  to  the 
Deft  A.,  in  the  simi  of  £100,  conditioned  to  answer  costs  in  case  any 
costs  shall  be  awarded  to  be  paid  by  the  Pit  to  the  Deft  A. ;  But  the  Pit 
is  to  be  at  liberty  instead  of  giving  such  security  as  aforesaid  to  make 
the  lodgment  in  Court  directed  in  the  schedule  hereto ;  And  until  such 
security  shall  have  been  given  or  such  lodgment  made  and  notice 
thereof  given  to  the  solr  for  the  Deft  A.,  the  Pit  is  not  to  take  any 
further  proceedings  in  this  action  against  the  scdd  Deft.  [Add  schedule 
directing  lodgment  in  Court  to  account  of  ''  security  for  costs  of  Deft 
A."]  And  in  the  meantime  the  Pit  is  not  to  take  any  further  proceed- 
ings in  the  action  [if  there  are  other  Defte  besides  the  party  applying  as 
against  the  Deft  A,']. 

Where  the  action  is  commenced  by  writ,  and  a  summons  for  directions  has 
been  taken  out  in  due  course,  the  application  by  Deft  after  appearance  will 
be  by  notice  under  0.  xxx,  5,  sup,,  p.  25. 

For  like  order  for  security  forpast  and  future  costs,  see  Massey  v.  ui22en, 
12  Ch.  D.  807 ;  28  W.  B.  243;  Y.-C.  H.,  3  July,  1879,  B.  1624. 

For  forms  of  application,  &c.,  see  D.  C.  F.  1010  et  seq. 


2.  Pit  to  state  Residence  in  Writ^  and  if  Abroad  to  give  Security  for 
CostSy  either  by  Bond,  or  by  Payment  into  Court, 

IJpoK  the  application  of  the  Deft  &c»,  and  upon  hearing  &c.,  and  upon 
reading  &c,,  It  is  ordered  that  the  Pit  do  amend  his  writ  of  summons 
issued  in  this  action  by  inserting  the  actual  place  of  residence  of  the 
Pit ;  And  if  such  amendment  shall  not  be  made  on  or  before  4to.,  li  is 
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ordered  that  the  Pit  do  not  take  any  further  proceedings  in  this 
action  until  such  amendment  shall  have  been  made ;  And  if  on  such 
amendment  being  made  it  shall  appear  that  the  Pit's  actual  residence 
is  out  of  the  jurisdiction  of  this  Court,  It  is  ordered  that  the  Pit  K.  do 
procure  soine  sufficient  person  on  his  behalf  to  give  security  by  bond 
to  the  Deft  H.  in  the  sum  of  £ — ,  conditioned  to  answer  costs  in  case 
any  costs  shall  be  awarded  to  be  paid  by  the  Pit ;  But  the  Pit  is  to  be 
at  liberty^  instead  of  giving  such  security  as  aforesaid,  to  make  the 
lodgment  in  Court,  as  directed  in  the  schedule  hereto ;  And  it  is  ordered 
that  until  such  security  is  given,  or  lodgment  made,  and  notice  thereof 
given  to  the  Deft's  sob,  the  Pit  do  not  take  any  further  proceedings 
in  this  action  against  the  Deft ;  And  this  order  is  to  be  without  pre- 
judice to  the  right  of  the  Deft  to  apply  hereafter  for  further  security, 
as  he  may  be  advised ;  And  the  costs  of  the  Pit  and  of  the  Deft  of  this 
application  are  to  be  costs  in  this  action.  [Add  schedule  directing 
lodgment  of  £ —  in  Court  to  account  of  '^  security  for  costs  of  Deft  H., 
and  for  investment  and  accumulation."] — See  Kenny  v.  Mollings^  Y.-C. 
M.  at  Chambers,  16  Feb.  1877,  A.  308. 

For  order  for  fresh  security  in  the  place  of  a  bankrupt,  see  TranmU,  Co.  v. 
Pidrimi,  V.-O.  W..  2  Nov.  1861,  B.  2116. 

For  order  for  Pit  within  ten  days  to  give  seouritv  in  room  of,  or  in  addition 
to,  proposed  sureties,  not  solvent,  or  the  suit  to  oe  dismissed,  see  Clifft  v. 
Wilkinaon,  V.-C,  13  Dec.  1830,  A.  267. 

For  order  for  Pits,  a  limited  oo.,  to  give  security  for  costs  under  26  &  26 
y.  c.  89,  8.  69,  see  Northampton  CocU,  Ac,  Co,  v.  Midland  Waggon  Co,,  0.  A., 
16  Jan.  1878,  B.  87,  7  Gh.  D.  600 ;  Buckley,  222. 

An  order  for  security  to  be  ^ven  by  a  Pit  out  of  the  jurisdiction  was  dis- 
charged on  his  coming  withm  the  juriadiotion:  Mathews  v.  Chichester,  30 
Beav.  135. 

For  order  to  put  bond  in  suit,  see  Bainhrigge  v.  Moss,  Y.-O.  W.,  9  Jan. 
1857,  A.  283;  B,  C,  3  Jur.  (N.  S.)  107 ;  3  Kay  &  J.  62. 


3.  Petitioner  to  give  Security  for  Coats, 

The  petition  of  A.  of  [^description  from  petition~\,  on  the  —  day  of  — 
preferred  &o,,  coming  on  this  day  to  be  heard  before  this  Court  in  the 
presence  of  counsel  for  the  Petr,  and  upon  hearing  counsel  for  B. 
[respondenQy  This  Court  doth  order  that  the  Petr  do  procure  some 
sufficient  person  on  his  behalf  to  give  security  by  bond  to  the  respondent 
B.,  in  the  sum  of  (£40),  conditioned  to  answer  costs,  in  case  any  shall 
be  awarded  to  be  paid  by  the  Petr ;  And  it  is  ordered  that  the  said 
petition  do  stand  over  until  such  security  shall  have  been  given. — Ee 
Dolman,  15  Jur.  1095;  see  Knierim  v.  Schmauss,  Y.-C.  S.,  6  June, 
1862,  A.  1100. 

For  an  order  for  an  applicant  by  summons  to  give  security,  see  Me  Crocks 
/(yrd^s,  dte.  Co,,  12  Nov.  1876,  A.  2867. 

A  shareholder  out  of  the  jurisdiction  opposing  a  winding-up  petition  will 
not  be  required  to  give  security  for  costs :  Be  Percy,  &c.  Iron  Mining  Co,,  2 
Gh.  D.  53] ;  but  a  petitioner  abroad  may  be  ordezed  to  give  security :  Be 
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Home  Auura/nce  Co.,  W.  N.  (71)  137 ;  25  L.  T.   199 ;  or  a  Petr  beooming 
bankrupt :  Ee  Carta  Para  Co.,  19  Ch.  D.  467. 


NOTES. 

Bjr  O.  LXY,  6,  in  any  cauBe  or  matter  in  which  security  for  costs  is 
required,  the  security  shall  be  of  such  amount,  and  be  eiyen  at  such  times 
and  in  such  manner  and  form,  as  the  Court  or  a  Judge  E^all  direct. 

In  every  case  the  security  may  be  allowed  to  be  given  by  payment  of  a  sum. 
of  money  into  Court. 

A  petitioner  in  an  action  to  which  he  was  not  a  party  {Atkins  v.  Cooke ^ 

3  Drew.  694 ;  26  L.  J.  Ch.  353 ;  5  W.  E.  381),  was  ordered  to  give  security  to 
the  extent  of  £40. 

By  r.  6  (a^  (overruling  Redondo  v.  Chaytor,  4  Q.  B.  D.  453,  C.  A. ;  and 
Ebrard  v.  dossier,  28  Cn.  D.  232,  C.  A.),  a  Pit  ordinarily  resident  out  of  the 
jurisdiction  may  be  ordered  to  ^ve  security  for  costs,  though  he  may  be 
temporarily  resident  within  the  jurisdiction.  As  to  the  meaning  of  this 
expression,  see  Mechiels  v.  Empire  Palace,  66  L.  T.  132 ;  and  Dan.  84. 

JDy  r.  7,  where  a  bond  is  to  be  pven  as  security  for  costs,  it  e^ll,  unless 
the  Court  or  a  Jud^  shall  otherwise  direct,  be  given  to  the  party  or  person 
requiring  the  security,  and  not  to  an  officer  of  the  Court.  For  form  of  bond, 
see  D.  C.  P.  1012. 

The  application  for  security  to  be  given  should  be  by  summons  in  Chambers : 
Vale  V.  (JppeH,  22  W.  B.  629 ;  6  Ch.  D.  633 ;  Dan.  1641 ;  and  where  the 
Pit,  having  faded,  moves  for  a  new  trial,  application  for  increased  security 
may  be  made  at  Chambers,  with  appeal  direct  to  the  Court  of  Appeal :  BerUeen 
V.  Taylor,  (1893)  2  a  B.  193. 

The  bond  of  an  officer  in  the  army  is  sufficient  security  though  he  is  abroad 
on  service :  Miller  v.  Hales,  17  Eq.  430. 

The  Court  has  discretion  to  direct  security  for  costs  to  be  given  at  any 
stage  of  the  action :  Mariano  v.  Mann,  14  Ch.  D.  419,  C.  A. ;  as,  ex.  gr.,  after 
defence:  Re  Smith,  Bain  v.  B.,  W.  N.  (96)  88;  75  L.  T.  46;  and  in  a 
proper  case  will  do  so  even  after  notice  of  trial :  Lydney  Iron  Co.  v.  Bird, 
23  Ch.  D.  358 ;  and  the  security  is  not  necessarily  confined  to  future  costs  : 
Massey  v.  Allen,  12  Ch.  D.  807;  Brocklebank  v.  Lynn  Steamship  Co.,  3 
C.  P.  D.  365. 

Where  money  paid  into  Court  for  security  for  costs  was  paid  out  to  Deft's 
solr  on  dismissal  of  action  with  costs,  the  Court  of  Appidal,  on  reversing 
the  dismissal,  could  not  order  the  solr  to  refund :  Lydney  ayid  Wigpool  Iron 
Co.  V.  Bird,  33  Ch.  D.  85,  C.  A. 

Where  insolvent  Pit  was  suing  on  behalf  of  his  solicitor,  and  past  costs 
were  estimated  at  £70  and  future  at  £50,  security  to  the  amount  of  £200 
was  ordered,  but  reduced  by  Court  of  Appeal  to  £100 :  Wilmott  v.  Freehold 
House  Property  Co.,  52  L.  T.  742 ;  33  W.  B.  554.  But  in  special  cases  a 
larger  amount  than  £100  has  been  ordered;  ex,  gr.,  where  Pits  were  a 
foreign  republic  having  no  property  in  this  country :  Republic  of  Costa  Rica 
V.  Erlanger,  3  Ch.  D.  62,  C.  A.  The  jurisdiction  being  discretionary  the 
Court  of  Appeal  is  reluctant  to  interfere :  Wilmott  v.  Freehold  House  Pro~ 
perty  Co.,  sup. 

Entry  of  appearance  requiring  a  statement  of  claim  has  been  held  not  a 
waiver  of  Deft's  right  to  security  from  Pit  out  of  jurisdiction :  Tellett  v. 
Lalor,  8  L.  B.  Ir.  8 ;  Charlesworih  v.  Clayton,  10  L.  E.  Ir.  357 ;  Heil  v. 
Lazenby,  12  L.  B.  Ir.  75. 

Defts,  if  in  position  of  Pits  {Smith  v.  Hammond,  6  Sim.  10),  may  be  ordered 
to  give  security,  but  not  a  Pit  in  a  cross-suit :  Morg.  &  W.  18 ;  Dan.  83,  84. 

"LoL  interpleader  the  rule  that  Deft  cannot  be  compelled  to  give  security  for 
costs  does  not  apply  :  Tomlinson  v.  Land  and  Finance  Co.,  14  Q.  B.  D.  539, 
C.  A. ;  but  the  Question  whether  a  party  is  to  be  regarded  as  a  Pit  must  be 
determined  by  tne  merits,  not  by  tne  form  of  the  issue  :  Rhodes  v.  Dawson, 
16  Q.  B.  D.  548,  C.  A.  A  foreigner  made  Pit  in  an  interpleader  issue  merely 
for  convenience  will  not  be  oidered  to  give  security :  Belmonte  y.  Aynard^ 

4  C.  P.  D.  221. 

Deft  who  counter-claimed  was  treated  as  Pit,  and  ordered  to  give  security 
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for  costs  of  counter-claim :  Syhes  y.  Sacerdotiy  15  Q.  B.  D.  423 ,  C.  A. ;  secus^ 
where  daim.  and  oounter-claim  arose  out  of  same  transaction  :  Maplesati  v. 
Manni,  5  Q.  B.  D.  144 ;  or  the  counter-claim  amoimted  substantially,  though 
not  technically,  to  a  defence  to  the  action:  Necky,  Taylor,  (1893)  1  Q.d. 
560,  G.  A.  And  where  Fit  was  a  foreigner  remding  out  of  the  jurisdiction, 
Deft  admitting  the  cause  of  action  and  setting  up  counter-claim  founded  on 
a  distinct  claim,  was  not  entitled  to  security:  Winterfield  y.  Bradnum, 
3  Q.  B.  D.  324,  0.  A. 

A  person  who  seeks  to  interyene  and  be  made  Deft,  in  order  to  claim 
property  in  dispute,  is  an  (ictor  who  may  be  ordered  to  giye  security : 
ApoUinaris  Co,  y.  Wihon,  31  Ch.  D.  632,  C.  A. ;  but  a  foreigner  who  is 
respondent  to  a  petition  for  reyocation  of  his  patent,  and  has  the  right  to 
begin,  is  not  thereby  made  an  *'  actor"  within  this  principle :  Re  Miller' $ 
rcUmt,  W.  N.  (94)  4 ;  63  L.  J.  Ch.  324 ;  70  L.  T.  270 ;  and  a  foreign  co. 
submitting  to  the  jurisdiction  were  entitled  to  be  added  as  respondents  to  a 
motion  to  expunge  a  trade  mark  registered  by  them  without  giying  security : 
He  La  Sociite  Anonyme  des  VerrerieSf  <fcc.,  W.  N.  (93)  118. 

A  claimant  imder  a  ^neral  inquiry  cannot,  as  a  rule,  be  required  to  giye 
security  for  costs,  but  if  the  inquiry  is  equiyalent  to  an  interpleader  issue 
(as,  ex,  gr.f  where  a  solr  is  ordered  to  pay  into  Court  a  sum  subject  to  claims), 
a  foreigner  claiming  may  be  ordered  to  give  security:  Be  Milward,  (1900) 
1  Ch.  405,  C.  A. 

Security  will  not  be  required  from  a  foreigner  haying  substantial  property 
in  this  country :  Bethndo  y.  Chaytor,  4  Q.  B.  D.  453,  457,  C.  A. ;  Hamburg  her 
▼.  FoeUing,  30  W.  R.  769 ;  Be  ApollinarU  Co.,  63  L.  T.  502;  39  W.  R.  309; 
and  see  Be  Howe  Machine  Co,,  41  Ch.  D.  118  ;  but  the  fact  that  the  action  is 
brought  on  a  foreign  judgment  against  the  Deft  (who  appeared  in  the  foreign 
prooeedings)  is  no  ground  for  excusing  the  foreign  Pit  &om  giving  Ihe  usual 
securit^r  for  costs :  Crozat  y.  Brogden,  ri894)  2  Q.  B.  30,  C.  A.  As  to  what 
is  sufficient  evidence  of  the  existence  of  such  property,  see  Ebrard  v.  Gassier, 
28  Ch.  D.  232.  C.  A. 

Co-pit  residing  abroad  was  not  ordered  to  giye  security,  the  liability  to 
oosts  m  a  joint  action  not  being  limited  by  the  separate  interests  of  the 
oo-plts:  jyMormusgeeY,  Orey,  10  Q.  B.  D.  13;  citing  Umfrei'ille  y.  Johnson, 
K  B.  10  Ch.  580. 

And  see  Dan.  1640  et  seq. 


msOLVENOY  OB  POYEBTY. 

As  a  general  rule,  poyerty  is  no  bar  to  a  litigant  except  (1)  in  the  case  of  an 
appellant,  because  he  has  had  the  benefit  of  a  decision  {v,  in/.  Chap.  XXXYI., 
•'AppEAiiS"),  and  (2)  where  an  insolvent  person  sues  as  a  **  nominal  Pit," 
«.e.,  one  who,  not  himself  having  good  cause  of  action,  allows  his  name 
to  be  used  for  the  benefit  of  someone  else :  Cowell  v.  Taylor,  31  Ch.  D.  34, 
C.  A. ;  Be  Carta  Para  Qold  Mining  Co,,  19  Ch.  D.  457  ;  Denston  y.  Ashton, 
L.  R.  4  Q.  B.  590  ;  and  see  Mayor  of  Hastings  y.  Ivall,  9  Ch.  785. 

A  trustee  in  bankruptcy,  though  suing  in  his  official  name,  and  in  insolyent 
circumstances,  is  not  a  *'noimnal  Pit":  Pooley*s  Trustee  y.  Whetham,  28 
Ch.  D.  37,  C.  A. ;  Cowell  y.  Taylor,  sup. 

And  insolvency  coupled  with  the  appointment  of  a  receiver  of  assets  is  not 
a  sufficient  ground  for  ordering  security :  Bhodes  y.  Dawson,  16  Q.  B.  D.  548, 
C.  A. ;  Dartmouth  Harbour  Commrs,  y.  Mayor  of  Dartmouth,  34  W.  R.  774 ; 
55  L.  J.  Q.  B.  483.  And  an  undischarged  bankrupt  suine  for  arrears  of  rent 
of  premises  demised  by  him  subsequently  to  the  bankruptcy,  was  not  a 
nominal  Pit,  as  he  would  be  benefited  even  though  the  money  were  assets  : 
Cook  y.  Whellock,  24  Q.  B.  D.  658,  C.  A. 

A  petitioner  for  winding-up,  who  had  given  a  business  address  at  which  he 
could  not  be  found,  and  whose  solr  was  unable  to  state  his  private  address, 
was  ordered  to  giye  security :  Be  Sturgis  Syndicate,  53  L.  T.  715 ;  34  W.  R. 
163. 

A  motion  by  Pit  to  stay  payment  of  taxed  costs  out  of  fund  in  Court  to 
solrs  of  an  impecunious  Deft,  pending  a  summons  by  Deft  to  review  taxa- 
tion, was  refused  as  being  an  unprecedented  attempt  to  extend  the  practice 
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as  to  security  for  costs :  Re  Barber y  Burgess  y.  Vinnicome^  55  L.  J.  Oh.  624  ; 
54  L.  T.  728 ;  34  W.  R.  578. 

A  married  woman  soiiig  alone  cannot  be  required  to  give  security  for  costs, 
even  though  she  has  no  separate  property :  Re  IsaaCf  Jacobs  y.  Isaac,  30  Ch. 
D.  418,  C.  A. ;  Threl/all  y.  Wilson,  8  P.  D.  18 ;  secus,  if  she  chooses  to  sue 
^  a  next  friend,  because  then  he  alone  is  liable  to  Deft  for  costs:  Re 
Thompson,  Stevens  y.  T.,  38  Ch.  D.  317,  C.  A. 

As  to  requiring  security  for  costs  from  a  Pit  oo.  in  liquidation,  see  Com- 
panies Act.   1862  (25  &  26  V.  c.  89),  s.  69;  Pure  Spirit  Co.  y.  Fowler 
25  Q.  B.  D.  235 ;  Buckley,  221 ;  and  from  aDeft  co.  counter-claiming  against 
Pits  (debenture  holders)  and  afterwards  going  into  liquidation,  see  Strong  y. 
CarlyU  Press  (No.  2),  W.  N.  (93)  51. 

As  to  security  for  costs  of  discoyeiy,  see  inf.  Chap.  Vil.,  p.  64. 
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CHAPTER   V. 

PLEADINGS. 


1.  Statement  of  Claim  struck  out — 0.  xix,  27. 

TTfov  motion  tins  day  made  unto  this  Court  by  oounsel  lor  the  Deft, 
and  upon  hearing  oounsel  for  the  Pit,  and  upon  reading  the  statement 
of  claim,  Let  the  statement  of  claim  deliyered  bj  the  Pit  on  &o.,  be 
struck  out  on  the  ground  that  the  same  tends  to  embarrass  the  fair 
trial  ol  the  action.  Pit  to  pay  costs  of  motion.  Ker  y.  WilliamSf 
Kay,  J.,  28  Jan.  1886,  A.  131 ;  S.  C,  W.  N.  (86)  16. 

For  like  order,  with  Hberty  to  deliyer  another  statement  of  claim  within 
one  month,  see  Davy  v.  Ourrett,  0.  A.  12  Jan.  1878,  A.  87  ;  7  Ch.  D.  473. 

For  order  after  reply,  joinder  of  issue,  and  day  fixed  for  the  hearing  giving 
leave  to  amend  the  statement  of  claim  within  one  week,  on  payment  by  Ihe 
Fits  of  the  costs  of  the  application,  see  Chesterfield  Co,  v.  Bla(^,  V.-O.  B.,  8 
March,  1877,  A  488 ;  26  W.  R.  409. 

The  application  shotdd  usually  be  made  in  Chambers :  v.  inf,  p.  36.  For 
forms,  see  D.  C.  F.  219. 


2.  Striking  out  part  of  Statement  of  Defence  for  Scandal — 0.  xix,  27. 

ITfok  the  application  of  the  Pits  and  upon  hearing  counsel  for  the 
applicants,  and  for  the  Deft,  and  upon  reading  the  pleadings  in  this 
action,  let  the  latter  portion  of  the  7th  paragraph  of  the  statement  of 
defence  beginning  with  the  words  ''for  more  than,"  to  the  end  of 
that  paragraph  be  struck  out,  on  the  ground  that  the  same  is  scan- 
dalous and  such  as  tends  to  prejudice  and  embarrass  the  fair  trial  of 
this  action.  Costs  to  be  costs  in  the  action. — Jackson  v.  Haigh^  Y.-C. 
H.  at  Chambers,  17  March,  1880,  A  701. 

For  a  case  in  which  a  summons  imder  the  Vendor  and  Purchaser  Act, 
1870,  was  ordered  to  be  struck  out  as  frivolous  and  vexatious,  see  Re  BartltU 
and  Berry,  76  L.  T.  761. 


3.  Statement  of  Claim  struck  out  and  Action  dismissed — 0.  xxv,  4. 

IJpoir  motion  &c.  by  counsel  for  the  Deft,  and  upon  hearing  counsel 
for  the  Pit,  it  is  ordered  that  the  statement  of  claim  in  this  action  be 
struck  out,  on  the  ground  that  it  discloses  no  reasonable  cause  of 
action,  and  that  this  action  do  stand  dismissed  out  of  this  Court  with 
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costs  &o.'-Johnston  v.  /.,  Peanon^  J.,    1  Aug.    1884,  A.  1272;  32 
W.  E.  1016 ;  33  W.  E.  239,  0.  A. 


4.  To  take  PkadingSf  8fc,  off  the  File, 

Let  the  pleadings  and  all  other  documents  filed  in  this  action  be 
taken  off  the  file  of  the  Court  and  delivered  up  to  the  parties  on  whose 
behalf  the  same  respectiyelj  were  filed,  or  to  their  solrs. 

This  form  can  be  adapted  to  a  case  where  affidavits  only  have  been  filed. 

6.  Leave  to  plead  further  Chrounds  of  Defence  arising  after  Delivery 

of  Defence — 0.  xxiv,  2. 

Upon  the  application  of  the  Deft,  and  upon  hearing  the  solr  for  the 
Deft,  who  alleged  that  since  the  Deft  delivered  his  defence  in  this 
action  \or  if  no  defence  has  been  delivered^  that  since  the  time  limited 
for  delivery  of  a  defence  expired],  that  is  to  say,  on  the  —  day  of  — 
{within  eight  days),  further  grounds  of  defence  have  arisen,  and  upon 
hearing  the  solr  for  the  Pit,  It  is  ordered  that  the  Deft  be  at  liberty 
within  —  days  from  the  date  of  this  order  to  deliver  a  further  defence 
setting  forth  the  same. 

For  form  of  summons  or  notice,  see  D.  0.  F.  210. 

6.  Order  for  Delivery  of  further  Statement  of  Particulars  of  Counter* 

claim — 0.  xix,  7. 

Upon  the  application  of  the  Pit  &c.,  It  is  ordered  that  the  Deft  P. 
do  within  &c.  after  service  of  this  order,  deliver  to  the  Pit,  or  to  her 
solrs,  particulars  in  writing  stating  the  dates  and  items  of  (the  vari- 
ous loans)  referred  to  in  the  —  paragraph  of  the  Deft's  counter-claim^ 
and  also  (like  particulars  of  the  services,  fees,  and  disbursements 
amounting  to  £ — )  referred  to  in  the  —  paragraph  of  the  said  counter- 
claim.— Milner  v.  Peters,  V.-C.  M.  at  Chambers,  22  Nov.  1878, 
B.  2023. 

For  forms  of  orders  for  particulars  under  O.  xix,  7,  see  R.  S.  C,  App.  K., 
Forms  11 — 13.    For  form  of  summons  or  notice,  see  D.  0.  F.  221. 

7.  Deft  refused  Permission  to  avail  himself  of  his  Counter-claim — 

0.  XIX.  3. 

Upon  motion  &c.  by  counsel  for  the  Pits,  and  upon  hearing  counsel 
for  the  Deft,  and  upon  reading  an  affidavit  of  &c.,  filed  &c.,  This  Court 
being  of  opinion  that  the  counter-claim  of  the  Deft  cannot  be  con- 
veniently disposed  of  in  this  action  [or  ought  not  to  be  allowed],  doth 
refuse  the  Deft  permission  to  avail  himself  of  his  said  counter-claim ; 
And  it  is  ordered  that  the  Deft  B.  do  pay  to  the  Pits  P.  &c.  their 
costs  of  the  said  counter-claim,  including  the  costs  of  this  application, 
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snoh  costs  to  be  taxed  &c. — Powell  ▼.  Bumey^  M.  B.,  24  May,  1878, 
B.  1059. 

8.  Order  to  exclude  Counter-claim — 0.  xxi,  15. 

Upoir  the  application  of  &c.,  and  upon  hearing  the  eolicitor  for  the 
Pit,  who  alleged  that  the  Deft  in  his  defence  delivered  on  &o.,  sets  up 
a  counter-claim,  that  the  time  for  the  Pit  to  deliver  his  reply  to  the  said 
defence  has  not  yet  expired,  and  that  the  Pit  contends  that  the  claim 
so  raised  ought  not  to  be  disposed  of  by  way  of  counter-claim,  but  in 
an  independent  action,  It  is  ordered  that  the  said  counter-claim  of  the 
Deft  be  excluded  at  the  trial  of  this  action. — Rees  v.  Fuk,  M.  B.  at 
Chambers,  16  Jan.  1878,  B.  167 ;  Graff  v.  Webb,  Kay,  J.,  24  Ch.  D.  802 ; 
Campion  v.  Prestony  Fry,  J.,  21  Ch.  D.  138. 

For  like  order  on  motion,  see  Fadwick  v.  Scott,  Y.-G.  H.,  9  March,  1876, 
B.  406 ;  2  Ch.  D.  736. 

For  order  refoedne  like  motion,  see  Dear  v.  Stoorder,  V.-O.  H.,  14  Deo. 
1876,  A.  2044 ;  4  Ch.  JD.  476 ;  and  see  Huggona  v.  Tweed,  10  Ch.  D.  359,  C.  A. 

9.  Leave,  by  further  Reply ^  to  plead  Orounds  of  Defence  to  Counter" 

claim  arising  after  Reply — 0.  xxiv,  2. 

Upon  the  application  of  the  Pit,  and  upon  hearing  the  solr  for  the 
Pit,  who  alleged  that  within  eight  days  of  this  time  a  ground  of 
defence  to  the  Defts'  counter-claim  has  arisen,  and  that  the  time 
limited  for  delivering  his  reply  has  expired,  It  is  ordered  that  the 
Fit  be  at  liberty  on  or  before  &c.  to  deliver  a  further  reply  to  the  said 
counter-claim,  setting  forth  such  further  ground  of  defence. 

For  form  of  summons  or  notice,  see  D.  C.  F.  213. 

10.  Leave  to  Plead  {before  joinder  of  Issue)  subsequently  to  Reply — 

0.  xxiii,  2. 

Upon  the  application  of  the  Deft,  and  upon  hearing  &c..  It  is 
ordered  that  the  Deft  be  at  liberty  to  deliver  a  further  pleading  not- 
withstanding the  Pit  has  delivered  his  reply,  but  the  Pit  is  to  be  at 
liberty  to  deliver  a  further  pleading  in  rejoinder  thereto. 

For  form  of  summons  or  notioe,  see  D.  C.  F.  266. 


11.  Leave  to  udthdraw  Pleadings — 0.  xxvi,  1. 

Upon  the  application  of  the  Deft  &c.,  and  upon  hearing  &c.,  It  is 
ordered  that  the  Deft  be  at  liberty  to  withdraw  her  amended  statement 
of  defence  and  counter-claim. — Mivhell  v.  Malings^  T.-O.  H.  at 
Chambers,  7  Feb.  1877,  B.  327. 

12.  Another  Form. 

And  the  Defts  by  their  counsel  applying  to  be  at  liberty  now  to 
withdraw  their  statement  of  defence.  It  is  ordered  that  the  Defts  be  at 

VOL.  I.  D 
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liberty  to  withdraw  their  statemeitt  of  defence. — SwinddLyr.  Birmmglmm 
Syndicate,  North,  J.,  22  March,  1884,  B.  870 ;  W.  N.  (84)  98. 


13.  Order  on  Appeal  for  further  and  better  Partkular^ — 0.  xix,  7. 

DisGHABos  order  dated  fto.,  Let  the  Fit  co.  on  or  before  ftc.  delifer 
to  the  Deft  P.  or  hlB  solrs  farther  and  better  particolars  stating  tiie 
general  nature  of  the  impropriety,  wrong,  fraud,  or  falsily  of  eadi  eotiy 
complained  of  in  the  particulars  already  deliyered  by  them,  and  the  FU 
CO.  are  to  be  at  liberty  to  withdraw  any  items,  specifying  in  thefuithsr 
and  better  particulars  to  be  deliyered  under  this  order  the  items  so 
withdrawn.  Pit  to  pay  all  costs  of  this  and  preyious  order. — Nmcport 
Slipway  and  Dry  Dock  Co.  y.  Paynter^  0.  A.  10  Not.  1886,  B.  1239; 
34  Gh.  D.  88. 

NOTES. 
SGAKDALOtrS  OB  SMBABBAS8INO  ILLTTEB. 

By  O.  zix,  27,  "  the  Court  or  a  Judse  may,  at  any  stage  of  the  proceed- 
ings, order  to  be  struck  out  or  amended,  any  matter  in  any  indonemeDt 
or  pleading  which  may  be  unnecessary  or  scandaioua,  or  which  may  tend  to 
premdioe,  embarrass,  or  delay  ^e  fair  trial  of  the  action ;  and  may,  in  any 
Back  case,  order  the  costs  of  the  application  to  be  paid  as  between  solr  bda 
client." 

Scandalous  matter  in  a  pleading  is  that  which  contains  offensiTB  allegatioiui 
not  material  to  the  relief  claimed :  Ruhery  y.  Qratd^  13  Eq.  448, 447 ;  ChrUtie 
y.  6'.,  8  Ch.  499.  Allegations  which,  though  ofFensiye,  state  facts  wlndi 
may  be  proyed  in  eyidence  at  the  trial  (ex.  gr,,  allegations  in  aggrayation  of 
damages  in  actions  for  seduction  or  Ubel),  are  matmal  within  oTxix,  4,  and 
therefore  not  scandalous  nor  unnecessary :  MiUinyton  y.  Loring,  6  Oi.  B.  D. 
190,  C.  A. ;  Whitney  y.  Moignard,  24  Q.  B.  D.  630  ^  mcim,  where  allegatioDS 
of  fraudulent  concealment  are  made  in  the  statement  of  chum  and  witadxavn 
in  the  reply :  Brooking  y.  Maudday^  bb  L.  T.  343. 

A  pleading  is  embarrassing  within  the  meaning  of  this  rule  when  it  con- 
tains allegations  which  the  party  is  not  entitied  to  make  use  ol :  Heugh  y. 
Chamberlain^  25  W.  R.  742 ;  or  raises  by  way  of  defence  an  issue  which  tiie 
Deft  is  not  entitied  to  raise :  Liardei  y.  Hammond  Electric  Light,  dx,  Co., 
31  W.  B.  710 ;  or  contains  statements  of  imnecessary  facts :  Davy  y.  Qarrctt, 
7  Ch.  D.  473,  0.  A. ;  or  alleys  matters  of  law  which  ought  to  be  raised 
otherwise,  or  are  merely  conditional :  8toke$  v.  Orant,  4  C.  P.  D.  27 ;  and  see 
Evelyn  y.  E.,  31  Oh.  D.  138;  28  W.  B.  531 ;  ordoes  not  state  the  factswhich 
are  material  for  enabling  the  Deft  to  go  to  trial  knowing  what  the  iesue  which 
he  has  to  meet  is :  Phillippa  y.  P.,  4  Q.  B.  D.  127,  0.  A. ;  and  see  DaviM  y. 
James,  in/, ;  or  introduces  embarrassing  issues,  as  by  allegations  tending  to 
re-litigate  questions  disposed  of  by  a  former  compromise :  Knowles  y.  BcherU, 
38  Ch.  D.  263,  C.  A. ;  and  see  United  Telephone  Co.  y.  Taeker,  59  L.  T.  852 ; 
or  irreleyant  statements  as  to  members  of  a  local  board  being  influenced  by 
priyate  considerations:  Murray  y.  Epeom  Local  Board,  (1897)  1  Oh.  35;  or 
joins  distinct  causes  of  action  by  separate  Plto:  Smith  y.  Biehardaon, 
4  0.  P.  D.  112 ;  or  claims  a  right  of  way  oyer  land,  without  setting  out  the 
termini  and  general  course :  Harrie  y.  Jenkins,  22  Ch.  D.  481 ;  and  see 
Sj^edding  y.  Fitzpatrick,  38  Ch.  D.  411,  C.  A.;  or  claims  recovery  Of  land 
with  a  mere  general  allegation  of  titie :  Phillippa  y.  P.,  aup, ;  or  sets  up  a 
claim  by  assignee  of  reversion  without  showing  how  reversion  was  created 
and  became  vested  in  Pit :  Davia  v.  Jamea,  26  Ch.  D.  778 ;  or  sete  up  a 
counter-claim  for  damages  for  Ubel,  in  an  action  for  protection  of  a  trust  fund 
and  appointment  of  a  new  trustee :  Sottth  African  Kepvhlic  y.  La  Compagnie 
Franco'Belge,  Ac,  (1897)  2  Ch.  487,  0.  A. ;  or  a  counter-claim  for  damages 
for  breaches  of  a  contract  in  such  an  action  brought  by  a  foreign  State:  8,  C, 
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No.  2,  (1898)  1  Gh.  190;  or  olaiins  damages  for  Hbel  without  settixiff  out 
the  delflinatorY  words :  HarrU  y.  Warrty  4  0.  P.  D.  125 ;  or  justifies  a  libel, 
but  leaves  it  doubtful  what  is  justitied  and  what  is  not :  Fleming  y.  Dollar , 
23  Q.  B.  D.  388 ;  and  see  BasBam  y.  Budge,  (1893)  1  Q.  B.  571 ;  or  pleads  the 
Statute  of  Frauds  without  showing  the  facts  which  make  the  statute  appli- 
cable: PuUenY.  SnduB,  48  L.  J.  C.  P.  394;  40  L.  T.  363;  27  W.  B.  534. 

But  a  pleading  is  not  embarrassing  merely  because  it  claims  altematiye 
relief:  Bagot  y.  Ikuion,  7  Ch.  D.  1,  0.  A. ;  or  sets  up  inconsistent  ^rounds 
of  relief  or  defaces :  Be  Smithy  Biggy,  HugheSy  9  P.  D.  68,  0.  A. ;  ^  Morgariy 
Owen  y.  Morgan,  35  Ch.  D.  492,  C.  A.,  where  Deft  so  pleading  was  called 
upon  to  amend  or  give  particulars  within  fourteen  days  after  disooyery  of 
documents.  Beasonable  latitude . ought  to  be  permitted:  Tomkinaon  y. 
a.  E.  By.  Co.y  W.  N.  (87)  174. 

As  a  general  rule  the  defence  of  payment  into  Court  is  not  embarrassing 
merely  on  the  ground  that  it  is  com  Dined  with  altematiye  grounds  of  defence : 
Sawkesley  y.  BradshaWy  5  Q.  B.  D.  302 ;  Berdan  y.  Oreenwoody  3  ^z.  D.  251, 
0.  A. ;  Coate  y.  Ford,  (1899)  2  Ch.  93,  C.  A. ;  see  Harper  y.  DaviSy  19  Q.  B.  D. 
170;  Emden  y.  Carte,  19  Ch.  D.  311 ;  Spurr  y.  Hall,  2  Q.  B.  D.  615. 

For  instances  of  the  ezerdse  of  the  power  conferred  on  the  Court  of 
striking  out  the  whole  or  part  of  a  pleading  containing  scandalous,  irreleyant, 
or  embarrassing  matter,  or  mere  evidence,  see  Davy  y.  Oarretty  7  Ch.  D.  473, 
0.  A. ;  Phaiipps  y.  P.,  4  a  B.  D.  127,  C.  A. ;  Harbordy.  Monky  9  Ch.  D.  616 ; 
38  L.  T.  411 ;  Cashin  y.  Cradocky  3  Ch.  D.  376,  C.  A. ;  Blake  y.  Albion,  i&c. 
Boc.y  45  L.  J.  C.  P.  663;  Knowks  y.  BoberUy  38  Ch.  D.  263,  C.  A. ;  see  also 
Harris  y.  Oamble,  6  Ch.  D.  748 ;  Heap  y.  Marn'a,  2  Q.  B.  D.  630 ;  Herring 
y.  Bitehoffeheim,  W.  N.  (76)  77 ;  Askew  y.  N,  E.  By,  (7o.,  W.  N.  (76)  238 ; 
PresUm  y.  Lamoniy  1  Ex.  D.  361 ;  Be  BarUeU  and  BerrVy  76  L.  T.  751  (where 
a  vendor  and  purchaser  summons  was  struck  out) ;  or  by  simple  amendment 
of  prolix  or  mformal  statements :  W.  N.  (76)  24 ;  Boots*  Cash  Chemists  y. 
Qrvndy,  W.  N.  (00)  142  (trade  combination^ 

Statements  by  husbana,  in  answer  to  wire's  bill,  that  she  had  been  guilty 
of  adultery  were  expunged  wiUi  costs  as  between  solr  and  client :  Pearce  y. 
P.,  22  W.  B.  69 ;  so  aim  were  allegations  as  to  frauds  unconnected  with  the 
suit:  Chrittie  y.  Oi^ington,  8  Ch.  499;  or  which  had  been  condoned  long 
before:  Atumlv.  Ferrier,  14  W.  B.  1014. 

ATOlications  under  the  rule  may  be  made  either  in  chambers  or  by  motion; 
but  if  made  by  motion,  the  costs  of  an  application  in  chambers  only  may 
be  allowed :  Marriott  v.  M.,  26  W.  B.  416. 

The  C.  A.  in  a  fit  case  will  review  the  discretion  of  the  Court  below :  see 
Knowles  y.  Bijberts,  38  Ch.  D.  263,  C.  A.,  explaining  Watson  v.  Bodwell,  3 
Oh.  D.  380,  C.  A. 

The  Court  has  an  inherent  power  to  prevent  its  records  from  being  made 
the  instruments  of  oppresnon,  and  this  power  will  be  exercised  as  to  pleadings 
or  affidavits  which  are  unduly  prolix :  Hill  v.  Hari-Davis,  26  Ch.  D.  470, 
0.  A.;  and  scandalous  matter  in  a  bill  of  costs  lodged  with  the  taxing  master 
will  be  struck  out:  Be  Miller  and  Miller;  Be  French;  Love  v.  Hi^ls,  54  L.  J. 
Ch.  205;  33  W.  B.  210;  51  L.  T.  853;  following  Erskine  y.  Oarthshare,  18 
Yes.  114. 

1ji  Williamson  y.  L.  <Sf  N,  W.  By,  Co.,  12  Ch.  D.  787,  the  whole  of  a  reply 
which  was  prolix  and  in  other  respects  foulty  was  struck  out  as  em- 


As  to  the  effect  of  delay,  see  Cross  v.  Earl  Howe,  62  L*  J.  Ch.  342. 
As  to  scandal  generally,  see  Dan.  336  et  seq. 

FBOGEEDINCW  IN  JJXU  OF  DSMURBBB. 

O.  xzy  abolishes  demurrers  (see  r.  1),  but  substitutes  three  modes  of 
procedure  by  which  the  objects  of  a  demurrer  in  obtaining  a  speedy  decision 
may  be  attamed,  viz.,  (1)  by  raising  a  question  of  law;  (2)  by  the  striking 
out  of  pleadings  whidi  disclose  no  reasonable  ground  of  action ;  and  (3)  by 
the  stayor  diwrniHsa]  of  frivolous  or  vexatious  actions :  see  Burstall  y.  Beyfus, 
26  Ch.  D.  35. 

By  O.  XXV,  2,  any  party  may  raise  by  his  pleading  any  point  of  law, 
which  is  to  be  disposed  of  by  the  Judge  at  or  after  the  trial,  but  by  consent, 
or  by  order  on  the  application  of  either  party,  may  be  set  down  for  hearing 

d2 
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and  disposed  of  at  any  time  before  the  trial.  By  r.  3,  if  the  decision  of  snch 
point  of  law  substantially  disposes  of  the  whole  action,  or  of  any  distinct 
cause  of  action,  ground  of  defence,  set-off,  oounter-daim  or  reply  therein, 
the  Court  or  Judge  may  thereupon  dismifls  the  action,  or  make  such  other 
order  therein  as  may  be  just. 

As  to  the  practice  in  reference  to  setting  down  points  of  law  for  hearing, 
see  Z.  C.  <£;  D,  By.  Co.  y.  S.  E.  By.  Co.,  53  L.  T.  104 ;  and  that  an  action  set 
down  on  a  point  of  law  is  not  entitled  to  precedence  over  other  non-witness 
actions :  see  Be  Thomiley,  WooUey  y.  ThomiUy,  53  L.  J.  Ch.  499 ;  32  W.  B. 
539. 

Under  these  rules,  the  analogy  of  the  old  practice  on  demurrer  will  be 
followed  as  to  dismissal  of  action:  see  Perdval  y.  Dunn,  29  Ch.  D.  128; 
O'Brien  y.  Tyssen,  28  Ch.  D.  372 ;  and,  as  under  the  old  practice,  the  party 
raising  the  point  of  law  has  the  right  to  begin :  Stevens  t.  Chovmy  (1901)  1  Ch. 
894;  and  trial  of  issues  of  fact  will  not  in  general  be  stayed  pending 
appeal :  Be  Palmer*$  Application,  22  Ch.  D.  88,  C.  A. 

By  0.  XXY,  4,  "  the  Court  or  a  Judge  may  order  any  pleading  to  be  struck 
out,  on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer, 
and  in  any  such  case  or  in  case  of  the  action  or  defence  being  shown  by  the 
pleadings  to  be  friyolous  or  yexatious,  the  Court  or  a  Judge  may  order  the 
action  to  be  stayed  or  dismissed,  or  judgment  to  be  enter^  accordingly,  as 
may  be  just." 

Under  this  rule,  the  Court  is  not  bound  to  look  to  the  statements  in  the 
pleadings  with  the  same  strictness  as  on  demurrer  under  the  old  practice : 
per  Cotton,  L.  J.,  Dadewell  y.  Jaeoha,  34  Ch.  D.  278,  281,  C.  A. ;  and  an 
application  under  the  rule  is  not  the  equiyalent  of  a  demurrer,  and  will  not 
be  entertained  if  the  pleading  raises  an  important  point  of  law.  It  may  be 
made  by  Deft  before  defence:  A.  G.  of  Lancaster  y.  L.  <fe  N.  W.  By.  Co., 
(1892)  3  Ch.  274,  C.  A. ;  and  that  the  Court  has  jurisdiction  to  order  the  pointo 
of  law  to  be  set  down  for  hearing,  and  to  postpone  inspection  of  documents  until 
they  are  disposed  of,  see  Lever  y.  Land  Sec$.  Co.,  70  L.  T.  323 ;  42  W.  E.  104. 

As  to  the  meaning  of  the  expression  '*  reasonable  cause,"  see  Bepublic  of 
Peru  y.  Peruvian  Ouano  Co.,  36  Ch.  D.  489;  Boaler  y.  Holder,  64  L.  T.  298; 
Mackellar  y.  Ilomsey,  49  W.  E.  301 ;  and  see  South  Hetton  Coal  Co,  y.  HaeweU, 
d:c.  Coal  Co.,  (1898)  I  Ch.  465,  C.  A.,  where  a  statement  of  claim  founded  on 
an  improper  tender  was  struck  out.  Where  a  pleading  presents  a  substantial 
case  it  will  not  be  struck  out  merely  because  the  Pit  is  not  likely  to  succeed 
on  it  at  the  trial :  Btpublic  of  Peru  y.  Peruvian  Guano  Co.,  sup.  The  question 
whether,  without  allegation  of  special  damage,  an  action  will  lie  for  mali- 
ciously presenting  a  bankruptcy  petition  will  not  be  determined  on  an  appli- 
cation under  this  part  of  the  rule :  Wyatt  y.  Pitlmer,  (1899)  2  Q.  B.  106,  C.  A. 
As  to  the  principles  on  which  the  Coiirt  ought  to  act  m  staying  friyolous  and 
yexatious  proceedings,  see  Kellaway  y.  Bury,  66  L.  T.  599. 

An  order  under  the  first  branch  of  this  rule  will  be  made  on  a  consideration 
of  the  pleadings  only,  and  eyidence  will  not  be  receiyed :  Bepublic  of  Peru  y. 
Peruvian  Guano  Co.,  36  Ch.  D.  489;  Wiliis  y.  E.  Beauchanw,  HP.  D.  60, 
C.  A.  ;  and  see  Lawrance  y.  Lord  Nt-rreys,  39  Ch.  D.  213,  C.  A. ;  A.  G.  of 
Lancaster  y.  L.  &  N,  W.  By.  Co.,  (1892)  3  Ch.  274,  C.  A.;  WUlis  y.  E. 
Howe,  (1893)  2  Ch.  545,  C.  A.  (where  the  action  was  clearly  statute  barred 
unless  an  unfounded  allegation  of  concealed  fraud  was  established). 

A  statement  of  claim  prayine  discoyery  in  aid  of  proceedings  in  a  foreign 
Court  was  struck  out  under  me  rule,  on  the  ground  that  no  such  action 
would  lie:  Dreyfus  y.  Peruvian  Guano  Co.,  41  Ch.  D.  151, 

It  is  yexatious  within  the  rule  to  make  solrs  or  others  parties  without 
seeking  any  relief  against  them,  except  payment  of  costs  or  discoyery : 
Burstall  y.  Beyfus,  26  Ch.  D.  35,  C.  A. ;  and  where  an  architect  was  made  a 
party  but  no  cause  of  action  against  him  appeared,  his  name  was  struck  out 
with  costs,  including  the  costs  of  an  affidavit  by  him  upon  the  application 
for  the  order :  Amos  y.  Htme  Bay  Pavilion  Co.,  54  L.  T.  264 ;  and  a  sham 
defence  setting  up  no  case  but  denying  material  statements  which  the  party 
had  admitted  on  oath  in  previous  proceedings  was  struck  out :  Bemmington 
y.  Scohs,  (1897)  2  Ch.  1,  0.  A.  But  in  an  action  by  copyholders  for  an  in- 
junction to  restrain  the  workine  of  coal  by  lessees  of  the  lords  of  the  manor, 
the  lords  authorizing  and  justifyiog  the  alleged  wrongful  working  could  be 
joined  as  Defts :  Shafto  y.  Bolckow,  Vaughan  <fc  Co.,  34  Ch.  D.  725. 
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As  to  dismiseal  of  action  or  stay  of  prooeedings  under  the  inherent  general 
jnriadiction  which  the  Court  has  to  prevent  abude  of  its  procedure,  and  also 
under  the  statutory  jurisdiction  conferred  by  the  Vexatious  Actions  Act, 
1896  (59  &  60  y.  0.  51),  s.  1,  v.  inf.  p.  133 ;  and  as  to  proceedings  in  lieu  of 
demnner,  see  Dan.  454  tt  aeq. 


FBOOEDUBE  OENEBALLT. 

By  O.  XIX,  21,  wherever  the  contents  of  any  document  are  material  it  is 
enfficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as  possible 
without  setting  out  the  whole  or  any  part  thereof,  unless  the  precise  words 
of  the  document  or  any  part  thereof  are  material.  Under  this  rule  it  is 
sufficient  to  state  the  eflfect  of  limitations  although  a  question  of  construction 
ariaee :  l}arby$hire  y.  Leighy  (1896)  1  Q.  B.  554,  0.  A. 

In  an  action  against  co- partners  in  the  firm  name  (see  O.  xlviiia,  1)  the 
Boryiying  partner  is  not  entitled  to  put  in  a  personal  defence  but  must  defend 
in  the  firm  name:  EIHb  y.  Wadewn,  (1899)  1  Q.  B.  714,  G.  A. 

By  O.  xxiY,  2,  *'  where  any  ground  of  defence  arises  after  the  Deft  has 
deliyered  a  statement  of  defence,  or  after  the  time  limited  for  his  doing  so 
has  expired,  the  Deft  niay,  and  where  any  ground  of  defence  to  any  set-olf 
or  counter-claim  arises  after  reply,  or  after  the  time  limited  for  delivering  a 
reply  has  expired,  the  Pit  may,  within  eight  days  after  such  ground  of 
defence  has  arisen,  or  at  any  subsequent  time,  by  leave  of  the  Court  or  a 
Judge,  deliver  a  further  defence  or  further  reply,  as  the  case  may  be,  setting 
forth  the  same." 

By  O.  XIX,  3,  *'a  Deft  in  an  action  may  set  off,  or  set  up  by  way  of 
counter-claim  against  the  claims  of  the  Pit,  any  right  or  claim,  whether  such 
set-off  or  counter-claim  soimd  in  damages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  cross  action,  so  as  to  enable  the  Court 
to  pronounce  a  final  judgment  in  the  same  action,  both  on  the  ori^nal  and 
on  the  cross  claim.  But  the  Court  or  a  Judge  may,  on  the  application  of  the 
Pit  before  trial,  if  in  the  opinion  of  the  Court  or  Judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pending  action,  or  ought  not 
to  be  allowed,  refuse  permission  to  the  Deft  to  avail  himself  thereof.*' 

This  is  a  rule  of  procedure  only,  and  does  not  confer  any  new  ri^ts  of 
set-off  or  otherwise :  Mersey  Steel  and  Iran  Co,  v.  NayloTy  9  Q.  B.  D.  648, 
0.  A.;  8.  C,  9  App.  Oa.  434;  PeUas  v.  Neptune  Marine  Ineurance  Co.,  5 
0.  P.  D.  34,  0.  A, 

As  to  set-off  generally,  see  inf.  Vol.  n.,  Chap.  XTiTTT.,  <<  Aooouitt,'* 
pp.  1363  eteeq. 

A  counter-claim,  though  not  a  cross  action,  has  the  effect  of  one,  and  if  the 
action  is  discontinued  me  counter-claim  is  not  thereby  put  an  end  to : 
O.  XXI,  16;  McGawan  v.  Middleton,  15  Q,,  B.  D.  464,  C.  A.;  overruling 
Vawu3ewr  y.  Krupp^  15  Ch.  D.  474 ;  and  see  Sykea  y.  Sacerdoii,  15  Q.  B.  D. 
425,  C.  A. 

It  has  been  held  that  relief  can  be  given  on  a  counter-claim  in  respect  of  a 
cause  of  action  accruing  after  the  issue  of  the  writ :  Beddall  y.  Maitland,  17 
Oh.  D.  180 ;  not  followmg  Original  Hartlepool  Collieries  Co.  v.  Oihb^  5  Ch.  D. 
712;  and  see  Toke  v.  Andrewe,  8  Q.  B.  D.  428 ;  Ellis  v.  Munson,  35  L.  T. 
685 ;  and  if  a  Deft  counter-claims  in  respect  of  such  a  matter  the  Pit  may 
counter-claim  in  reply  in  respect  of  the  same  transaction :  Toke  v.  Andrews, 
sup, ;  and  where  Deft  by  counter-claim  sets  up  a  contract  as  binding  on  the 
Pit  and  the  Pit  denies  it,  but  alleges  that,  if  bmding,  it  has  been  broken  by 
the  Deft,  a  counter-claim  in  reply  is  allowable :  Benton  Gibbs  &  Co.  v.  Neville, 
(1900)  2  Q.  B.  181,  C.  A.  Belief  will  not  be  given  b^  oouuter-daim  in  respect 
of  a  matter  totally  distinct  from  the  original  subject-matter  of  the  action : 
Barber  y.  Blaiberg,  19  Ch.  D.  473;  ex,  gr.,  damages  for  libel  in  an  action  to 

f»iotect  a  trust  fund :  8.  African  Republic  v.  La  Compagnie  Franco- Beige,  tte., 
1897)  2  Ch.  487,  0.  A. 

A  person  brought  in  as  Deft  to  a  counter-claim  cannot  counter-claim 
against  the  original  Pit  and  Deft :  Alcoy  and  Gandia  By,  Co,  v.  Greenhill, 
(1896)  1  Ch.  19,  0.  A. ;  following  Street  v.  Cover,  2  Q.  B.  D.  498 ;  and  dis- 
tinguishing Toke  y.  Andrews,  sup, ;  nor  can  a  Deft  counter-claim  in  respect 
kA  a  joint  eause  of  action  against  the  Pits  bringing  in  the  person  jointly 
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interested  as  oo-Deft  to  ilie  oonnter-olaim :  Pender  y.  Taddei,  (1898)  1  Q.  B. 
798,  C.  A. 

A  oounter-daim  in  an  action  by  a  foreign  soTereign  most  be  limited  to 
claims  in  mitigation  of  the  relief  dauned,  for  to  such  only  doea  his  aubmiasion 
to  the  jurisdiction  extend :  8.  African  Bepublie  y.  Compagnie  Franoo-Bt^, 
Ac,  (1898)  1  Oh.  190. 

A  third  party  cannot  counter-claim  against  the  Pit :  Eden  y.  Weardale 
Iron  and  Coal  Co.,  28  Ch.  D.  333,  0.  A. ;  where  it  was  doubted  whether  a 
third  partjr  is  a  *' party  "  within  the  definition  in  Jud.  Act.  1873,  s.  100. 

An  application  by  an  underlessee  for  a  yeetin^  order  under  b.  4  of  the 
Cony.  Act,  1892  (55  &  56  Y.  c.  13),  by  way  of  relief  against  forfeiture  may 
be  made  by  defence  and  oounter-dAim  in  the  lessor's  action  for  posseeaion : 
Cholmdey'e  School  y.  StnotU,  (1893)  2  Q.  B.  254. 

A  Deft  cannot  counter-clsum  to  enforce  a  judgment  obtained  in  another 
Diyision :  Birmingham  Estates  Co,  y.  Smith,  13  Ch.  D.  506. 

O.  zyni,  5,  permitting  daims  by  an  ezor  or  admor  as  such  to  be  joined 
with  daims  by  or  against  him  personally,  does  not  apply  to  oounter-daims : 
Macdontdd  y.  Cartn^ton,  4  C.  P.  D.  28 ;  and  see  furtner  as  to  counter-daim, 
Dan.  438,  et  seq. 

By  0.  zzi,  15,  where  a  Deft  sets  up  a  counter-claim,  if  the  Pit  or  any 
other  person  named  as  party  to  such  counter-claim  contends  that  the  claim 
thereby  raised  ought  not  to  be  disposed  of-  by  way  of  counter-claim,  but  in 
an  independent  action,  he  may  at  any  time  before  reply  apply  to  the  Court 
or  a  Judge  for  an  order  that  such  counter-claim  may  be  excluded,  and  the 
Court  or  a  Judge  may,  on  the  hearing  of  such  application,  make  such  order 
as  shall  be  just.  The  rule  is  to  be  read  in  connection  witii  O.  xix,  8,  and 
delay  of  the  trial  may  be  a  ground  for  exduding  the  counter-claim :  Oray  y. 
Webb,  21  Ch.  D.  802. 

Where  the  Pit  (a  solr)  brou^t  an  action  for  the  amount  of'  his  bill  of 
costs,  and  the  Deft  counter-dauned,  denying  retainer,  and  for  damages  for 
negligence,  but  did  not  appear  at  the  trial,  me  Pit  on  proying  his  case  was 
entitled  to  have  the  counter-daim  dismissed  and  to  judgment  for  the  amount 
which  should  be  found  due  on  taxation:  Lumley  y.  Brooks,  41  Ok.  D. 
823,  C.  A. 

By  O.  xxm,  2,  «  no  pleading  subsequent  to  reply  other  than  a  joinder  of 
issue  shall  be  pleaded  without  leaye  of  the  Court  or  a  Judge,  and  then  shall , 
be  pleaded  only  upon  such  terms  as  the  Court  or  Judge  shall  think  fit." 

By  O.  xxyii,  13,  **  if  the  Pit  does  not  deliyerareply,  or  any  party  does  not 
deliver  any  subseouent  pleading,  within  the  period  allowed  for  that  purpose, 
the  pleadings  shall  be  deemed  to  be  dosed  at  the  expiration  of  that  period, 
and  all  the  material  statements  of  fact  in  the  pleading  last  deUyered  auall  be 
deemed  to  haye  been  denied  and  put  in  issue. 

By  O.  zxin,  5,  **  as  soon  as  any  party  has  joined  issue  upon  the  preceding 
pleading  of  the  opposite  party  simply,  without  adding  any  further  or  other 
pleading  thereto,  or  has  made  demult  as  mentioned  in  0.  xxyn,  13,  the 
pleadings  as  between  such  parties  shall  be  deemed  to  be  dosed." 

The  pleadings  are  not  closed  until  the  last  of  the  defences  has  been 
deliyered:  Ambroisev,  Evelyn,  11  Ch.  D.  759. 

By  O.  xzyi,  1 , ' '  the  Pit  may,  at  any  time  before  receipt  of  the  Deft's  defence, 
or  after  the  receipt  thereof,  Mfore  taking  any  other  {proceeding  in  the  action 
(save  any  interlocutory  application),  hj  notice  in  writing,  withdraw  any  part 
or  parts  of  his  alleged  cause  of  complaint,  and  thereupon  he  shall  pay  sudi 
D^'s  costs  of  the  matter  so  withdrawn.  Such  costs  shall  be  taxed,  and  such 
withdrawal,  as  the  case  may  be,  shall  not  be  a  defence  to  any  subsequent 
action.  Save  as  in  this  rule  otherwise  provided,  it  shall  not  be  competent 
for  the  Pit  to  withdraw  the  record  or  discontinue  the  action  without  leave  of 
the  Court  or  a  Judge,  but  the  Court  or  a  Judge  may,  before,  or  at,  or  after 
the  hearing  op  trial,  upon  such  terms  as  to  costs,  and  as  to  any  other  action, 
and  otherwise  as  may  be  just,  order  any  part  of  the  alleged  ca\ise  of  com- 
plaint to  be  struck  out.  The  Court  or  a  Judge  may,  in  like  manner,  and 
with  the  like  discretion  as  to  termf*,  upon  the  appUcahon  of  a  Deft,  order  the 
whole  or  any  part  of  his  alleged  grounds  of  defence  or  counter-daim  to  be 
withdrawn  or  struck  out,  but  it  shall  not  be  competent  to  a  Deft  to  withdraw 
his  defence,  or  any  part  thereof,  without  such  leave." 

A  Pit  cannot  now  elect  to  be  non-soited,  aiid  if  he  offers  no  evidence  «t 


Fleadinffs.  39 

the  trial,  the  Deft  is  entitled  to  a  rerdict :  Fox  y.  Star  Newspaper  Co,,  (1900) 
A-  0.  19,  H.  L. ;  (1898)  1  Q.  B.  636,  0.  A. 

A  Deft  to  an  action  for  reooyery  of  land  was  allowed  to  withdraw  his  defence 
after  the  action  had  been  in  the  paper,  upon  terms  of  payment  of  balance  of 
rent  dne  into  Court,  and  payment  of  costs  occasioned  oy  the  defence  and  of 
the  application :  Beal  anaPereonal  Advance  Co,  y.  McCarthy,  14  Ch.  D.  188. 

As  to  discontinuance,  see  Chap.  XI.,  poet, 

PABTIOTTULBS. 

By  O.  ziz,  6,  in  all  cases  in  which  the  party  pleading  relies  on  misrepre- 
sentation, fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  and  in 
certain  other  cases,  particulars  are  to  be  stated  in  the  pleadings ;  and,  by 
0.  XIX,  7 ,  * '  a  further  and  better  statement  of  the  nature  of  the  claim  or  defence, 
or  further  and  better  particulars  of  any  matter  stated  in  any  pleading,  notice, 
or  written  proceeding  reqairing  particulars,  may  in  all  cases  be  ordered,  upon 
BQcih  terms,  as  to  co^  and  otherwise,  as  may  be  just.*' 

The  object  of  particulars  is  to  enable  a  piurty  to  know  what  case  he  has  to 
meet,  and  thus  preyent  surprise  at  the  trial  and  saye  expense :  Crompton  y. 
Angh'Amerioan  Brueh  Electric  Light  Corporation,  35  Ch.  D.  283,  C.  A. ; 
Spedding  y.  Fitzpatrick,  38  Ch.  D.  410,  C.  A. ;  Thompson  y.  BirJdey,  31  W.  B. 
230;  47  L.  T.  700;  and  see  Dan.  332  et  acq. 

Fit  was  ordered  to  giye  particulars  of  items  which,  in  his  claim,  were  placed 
to  the  credit  of  the  Deft :  Oo*lden  y.  Curtten,  6  C.  P.  D.  17.  General  allega- 
tions of  wilful  default  were  to  be  struck  out  unless  Pit  furnished  particulars 
within  a  week:  Be  Anttice,  A.  y.  Hihbell,  54  L.  J.  Ch.  1104 ;  52  L.  T.  572; 
33  W.  B.  557.  In  an  action  for  slander  Deft  was  held  entitled  to  particulars 
of  the  names  of  the  persons  to  whom  the  slanderous  words  were  uttered,  as 
being  part  of  the  facts  on  which  the  Pit  relied :  Bradbury  y.  Cooper,  12 
Q.  B.  I>.  94,  citing  Bade  y.  Jacobs,  3  Ex.  D.  335,  C.  A. ;  and  before  deliyery 
of  defence:  .ficwe/^  y.  Buchanan,  16  Q.  B.  D.  656.  As  to  particulars  to  be 
giyen  in  action  to  restrain  trespass  on  a  road  by  Deft  who  alleges  dedication 
by  the  Pit  and  his  predecessors  to  the  public,  see  Sped'ting  y.  Fitzpatrick,  38 
Cn.  D.  410,  C.  A.  As  to  particulars  of  reasonable  grounds  of  behef  in  truth 
of  prospectus  in  action  under  Directors'  Liability  Act,  1890,  see  Alman  y. 
Oppert,  70  L.  J.  K  B.  745,  C.  A. 

In  the  Probate  Diyision  a  person  alleging  undue  influence  was  not  required 
to  giye  particulars  of  acts  of  undue  mfluence,  but  only  the  names  of  the 
persons  charged :  Lord  SfUisbury  y.  Nugent,  9  P.  D.  23 ;  and  see  Cave  y. 
Torre,  54  L.  T.  515 ;  32  W.  B.  324 ;  HankiHSon  y.  Bamingham,  9  P.  D.  62; 
and  particidars  will  not  be  ordered  of  allegations  which  are  not  material : 
Cave  y.  Torre,  sup. 

Where  particulars  were  ordered  of  alleged  false  entries  in  books  of  account, 
it  was  not  sufficient  to  specify  the  entnes,  but  the  general  nature  of  the 
objections  to  the  seyeral  items  was  to  be  indicated :  Newport  Slipivay  Dry 
Dock  Co.  y.  Paynter,  34  Ch.  D.  88,  C.  A. ;  and  see  Form  13,  sup,  p.  34. 

Where  the  action  is  for  an  account,  particulars,  not  being  required  to 
enable  Deft  to  frame  defence,  will  not  in  general  be  ordered :  Augustinus  y. 
Nerincho,  16  Ch.  D.  13,  C.  A. ;  secus,  where  the  claim  is  for  a  specified  sum 
made  up  of  a  number  of  items :  Bkickic  y.  Osmaston,  28  Ch.  D.  1 19,  C.  A. ; 
and  the  fact  that  an  account  is  also  asked  for  is  not  a  sufficient  ground  for 
refusing  particulars :  Kemp  y.  Goldberg,  36  Ch.  D.  505. 

As  to  the  proper  order  to  be  made  for  particulars  of  pedigree  by  a  Pit 
daiming  as  heir-at-law,  see  BUuMidge  y.  AnderUm,  W.  N.  (93)  112 ;  and  as 
to  the  right  to  particulars  in  such  a  case,  see  Palmer  y.  P.,  (j892)  1  Q.  B. 
319 ;  EvJyn  y.  E„  28  W.  B.  531 ;  42  L.  T.  248 ;  Phillipps  y.  P.,  4  Q.  B.  D. 
at  D.  134 ;  Dan.  353,  822,  823.    For  forms,  see  D.  C.  F.  847  et  seq, 

K.  6  is  a  rule  of  pleading  only,  and  the  omission  to  comply  with  it  ought 
not  to  be  scanned  too  narrowly  on  a  question  as  to  discoyery :  per  Bowen,  L.  J. , 
Leitch  y.  Abbott^  31  Ch.  D.  374,  C.  A.  Where,  in  an  action  hj  principal 
against  agent  for  fraud,  the  general  nature  of  the  fraud  was  indicated,  but 
no  particulars  giyen,  the  Pit  was  held  entitled  (eyen  though  a  settied  account 
was  pleaded)  to  discoyery  to  enable  him  to  fiiye  details  of  the  fraud,  before 
giyingjparticulars :  Whyie  y.  Ahrens,  26  Ch.  D.  717,  C.  A. ;  Leitch  y.  Abbott, 
sup,;  Sachs  y.  SpeUman,  37  Ch.  D.  295.    And  a  Deft,  by  deliyering  state- 
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ment  of  def enoe,  does  not  waive  his  right  to  partiotilars :  Sachs  y.  Speilmant 

37  Ch.  D.  296,  where  Deft's  application  for  particularo  was  ordered  to  stand 
oyer  till  a  statement  of  defence  had  been  put  in.  And  gmierally  where  the 
Deft  has  means  of  knowledge  which  the  Pit  has  not,  the  JDeft  is  not  entitled 
to  particulars  nntil  after  he  nas  giyen  disooyery :  Millar  y.  Harper,  38  Ch.  D, 
110,  C.  A.;  and  see  Union  EUctrical  Light  Co,  y,  Eledrical  Storage  Co,, 

38  Ch.  D.  326,  0.  A. 

Whether  particulars  ahall  precede  disooyery  or  disooyery  precede  parti- 
cnlars  is  a  matter  for  the  discretion  of  the  Court.  Where  Deff  s  books  gaye 
them  Gfpecial  means  of  ascertaining  whether  alleged  frauds  had  been  com- 
mitted, they  were  not  eutitied  to  particulars  before  giying  disooyery: 
Wape$  MeHhyr  Co,  y.  Radford,  (1896)  1  Ch.  29. 

The  right  to  particulars  is  distinct  from  the  ri^ht  to  production,  and  a 
Deft  cannot  refuse  to  give  particulars  of  a  transaction  because  the  documents 
by  which  the  transaction  was  carried  out  are  priyileged :  Milbank  y.  M,, 
(1900)  1  Ch.  376,  C.  A. 

^  Where  an  order  for  particulars  is  not  complied  with,  a  further  order  may 
direct  that  the  action  shall  be  dismissed  unless  the  particulars  are  deliyered 
within  a  certain  time :  Davey  y.  Bentinck,  (1893)  1  Q.  B.  185,  C.  A, 

In  an  action  all^^ig  fraudulent  sale  of  inferior  goods  in  Pits'  name  it  was 
sufficient  for  the  Pits  to  giye  times  and  plaoee  of  sales,  and  not  names  and 
addresses  of  purchasers :  Duke  y.  Wieden,  77  L.  T.  67,  C.  A. 

By  O.  ZDL,  8,  **  the  party  at  whose  instance  particulars  have  been  deliyered 
under  a  Judge's  order  shedl,  unless  the  order  otherwise  provides,  have  the 
same  length  of  time  for  pleading  after  the  deliyery  of  the  particulars  that  he 
had  at  the  return  of  the  summons."  This  rule  does  not  apply  where  the  party 
has  been  previously  ordered  to  deliver  defence  within  a  month  "  peremptory  " : 
Falck  y.  AxtMm,  24  Q.  B.  D.  174,  C.  A. 

The  application  for  particulars  is  made  at  chambers  funder  O.  xxx,  v,  eup, 
p.  26),  and  notice  thereof  must  be  served  on  the  Pit  For  form  of  summons 
or  notice,  see  D.  C.  F.  221. 


TROOEBDmO  TO  TRIAL  WITH0X7T  FLBADINa. 

Bf  O.  xymA,  provisions  are  made  under  which  a  Pit  is  enabled  to  proceed 
to  tnal  without  pleadings  by  a  writ  containing  an  indorsement  stating  that 
if  the  Deft  appears  the  Pit  intends  to  procMd  to  trial  without  pl^idings. 
The  effect  of  the  indorsement  is  that  no  pleadings  can  be  required  or 
delivered  except  by  order  of  the  Judge.  For  the  oroer  and  practice  there - 
under,  see  Dan.  469. 


(    41    ) 


CHAPTER  VI. 


AMENDMENT. 


Section  I.— Pleadings. 

1.  Amendment  of  Pleading  disallowed — 0.  xxviii,  4. 

Upon  motion  \^or  upon  the  application  of]  &c.,  and  upon  hearing  &c., 
and  upon  reading  &o.,  It  is  ordered  that  the  amendment  in  the 
—  paragraph  of  the  Pit's  (Deft's)  statement  of  claim  (defence)  be 
disallowed^  and  be  accordingly  struck  out  of  the  same. — Directions  as 
to  costs. 

For  forms  of  summons  or  notice  to  disallow  amendments,  see  D.  0.  F.  217. 

2.  Amendment  at  the  Trial  for  the  Purpose  of  opening  Settled 

Accounts — 0.  xxviii,  1,  6. 

This  action  coming  on  &o. — Declare  that  the  monthly  cash  accounts 
rendered  &c.  are  to  be  treated  as  settled  accounts. — ^*  And  this  Court 
doth  order  that  the  Pits  be  at  liberty  within  —  days  after  the  date  of 
this  order  to  amend  their  statement  of  claim  in  such  manner  as  they 
may  be  advised,  by  inserting  therein  specific  allegations  relevant  to 
the  relief  asked  by  them  for  opening  the  accounts  idleged  by  the  Defts 
to  have  been  stated  and  settled." — ^PltsM.  &c.  to  pay  to  Deft  0.  the 
costs  of  the  day,  to  be  taxed. — ^Reserve  further  costs. — ^Adjourn  further 
hearing. — ^And  in  default  of  amendment  within  the  time  limited  the 
action  to  be  dismissed  with  costs  [ifsoy  without  further  order]. — See 
Mozley  v.  Cowie,  Fxy,  J.,  15  Dec.  1877,  B.  2110 ;  26  W.  B.  864. 

NOTES. 

It  is  not  now  in  general  necessary  to  draw  up  an  order  for  amendment  of 
a  writ  or  pleadings,  it  being  provided  by  0.  Lii,  14,  that  when  an  order  has 
been  made  not  embodying  any  special  terms,  nor  including  any  special 
directions,  but  simply  enlarang  time  for  taking  any  proceeding  or  doing 
any  act,  or  giving  leave  for  Qie  amendment  of  any  wvit  or  pleadings,  it  shall 
not  be  necessary  to  draw  up  such  order  unless  the  Oourt  or  a  Juc(ge  shall 
otherwise  direct ;  but  the  production  of  a  note  or  memorandum  of  sucn  order, 
signed  by  a  Judge,  registrar,  master,  duef  derk,  or  district  registrar^  shall 
be  sufficient  authority  for  such  amendment. 

The  rules  as  to  amendment  generally  are  contained  in  O.  xxvm,  which 
provides,  by  r.  1,  that  at  any  stage  of  the  proceedings  the  Court  or  a 
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Judge  may  allow  either  party  to  alter  or  amend  his  indorsement  or  plead- 
ings in  each  manner  and  on  such  terms  as  may  be  just,  and  all  such 
amendments  shall  be  made  as  may  be  necessary  for  the  purpose  of  determin- 
ing the  real  questions  in  controTersy ;  and  by  rr.  2,  3,  without  any  leaTe, 
the  Pit  may  amend  his  statement  of  daim,  and  the  Deft  his  set-off  or 
counter-claim,  within  the  times  thereby  respectiyely  limited :  but  a  pleading 
so  amended  may,  on  the  application  of  the  opposite  party  within  eight  days 
after  deliyery,  he  disallowed,  or  allowed,  subject  to  terms  as  to  costs  or  other- 
wise :  r.  4.  The  opposite  party  is  then  to  plead  to  the  amended  pleading,  or 
amend  his  pleading  within  the  time  he  has  to  plead,  or  within  eight  days 
from  the  deHyeiy  oi  the  amendment,  whicheyer  shall  last  expire ;  but  if  he 
has  pleaded  before  the  deliyeiy  of  the  amendment,  and  does  not  plead  again 
or  amend,  he  is  to  be  deemed  to  rely  on  his  original  pleadings :  r.  6. 

By  0.  zx,  4,  *' wheneyer  a  statement  of  claim  is  deliyered  the  Pit  may 
therein  alter,  modify,  or  extend  his  claim  without  any  amendment  of  the 
indorsement  of  the  writ.** 

An  amendment  chan^g  the  character  of  the  action  is  not  within  the  rule, 
as,  ex.  gr»y  where  the  wnt  was  for  ordinary  partnership  accounts,  and  the  state- 
ment of  claim  alleged  misrepresentation  and  claimed  return  of  premium: 
Cave  y.  Carew,  W.  N.  (931  42 ;  41  W.  E.  359 ;  62  L.  J.  Oh.  630 ;  68  L.  T.  264 
(statement  of  daim  struck  out  with  liberty  to  deliyer  another  in  accordance 
with  the  writ).    But  in  some  recent  cases  greater  latitude  has  been  allowed. 

Amendment  of  writ,  as  to  indorsement,  is  under  the  aboye  rules ;  as  to 
parties,  under  0.  xyi,  tn/.  p.  46.  As  to  amendment  of  writ,  see  Dan.  276 
et  8eq. ;  D.  0.  F.  137  ei  sea. 

By  0.  zxviii,  6,  in  all  oases  not  proyided  for  by  the  preceding  rules, 
either  party  may  apply  to  the  Court  or  a  Judge  in  Chambers,  or  to  the  Judee 
at  the  trial  of  the  action,  for  leaye  to  amend  any  pleading,  and  the  amend- 
ment may  be  allowed  u])on  tenns  as  to  costs  or  otherwise. 

B.  9  proyides  that  an  amended  indorsement  or  pleading  is  to  be  marked 
with  the  dates  of  the  order  for  amendment  and  of  the  amendment,  and  the 
amended  document  is  to  be  deliyered  to  the  opposite  party  within  the  time 
allowed  for  amendment  (r.  10),  but  it  is  not  necessary  that  the  copy  of  the 
amended  indorsement  or  pleading  deliyered  to  the  opposite  party  should  be 
marked:  Hanmer  y.  Clifton,  (1894)  1  Q.  B.  238. 

By  r.  12,  the  Court  or  a  Judge  may,  at  any  time,  and  on  such  terms  as  to 
costs  or  otherwise  as  may  be  thought  just,  amend  any  defect  or  error  in  any 
proceedings,  and  all  necessary  amendments  shall  be  made  for  the  purpose  of 
determining  the  real  question  or  issue  raised  by  or  depending  on  the  pro- 
ceedings. 

The  proyisions  of  O.  zxvin  as  to  amendment  apply  to  writs  issued  for 
seryice  out  of  the  jurisdiction,  and  the  indorsement  of  daim  on  such  a  writ 
may  accordingly  be  amended,  if  the  amendment  does  not  introduce  a  cause 
of  action  in  respect  of  which  leaye  for  seryice  out  of  the  jurisdiction  could 
not  be  giyen  under  0.  xi :  Holland  y.  Leslie,  (1894)  2  Q.  B.  460,  C.  A. 

The  discretionary  powers  of  allowing  amendments,  giyen  to  the  Courts  by 
O.  zxym,  haye  l)e^  widdy  exerdsed.  The  general  rule  is  that  amend- 
ments ought  always  to  be  allowed,  except  when  the  other  party  cannot  be 
placed  in  the  same  podtion  as  if  the  plea(une  had  been  originally  correct,  but 
an  injury  would  be  oocadoned  to  him  by  me  amendment  which  cannot  be 
compensated  by  costs:  Steward  y.  N,  Metropolitan  Tram,  Co.,  16  Q.  B.  D. 
666,  C.  A. ;  Weldon  y.  Neal,  19  Q.  B.  D.  394,  C.  A. ;  Clarapede  y.  Commercial 
Union  Association,  32  W.  E.  262 ;  Tildeslev  y.  Harper,  10  Ch.  D.  393,  C.  A. 

Leaye  to  amend  by  raising  a  new  case  nas  been  granted,  after  a  day  has 
been  fixed  for  the  hearing :  Roe  y.  Davis,  2  Ch.  D.  729 ;  and  also  at  the 
hearing :  Budding  y.  Murdoch,  1  Ch.  D.  43 ;  by  inserting  allegations  for  the 
purpose  of  openmg  settled  accounts:  Mozley  y.  Cowie,  26  W.  B.  864; 
47  L.  J.  Ch.  271 ;  38  L.  T.  908,  Form  2,  sup.  p.  41 ;  of  setting  adde  a  sale 
of  shares :  AsTdiy  y.  Taylor,  10  Ch.  D.  768 ;  27  W.  B.  228 ;  of  charging 
wilful  default  on  terms  that  Pit  diould  enter  into  no  new  eyidenoe,  and  pay 
costs  of  the  hearing :  King  y.  Corhe,  1  Ch.  D.  67 ;  and,  where  necessary  in 
order  to  settle  the  real  Question  in  dispute,  a  pleading  may  be  amended  eyen 
after  yerdict,  to  giye  effect  to  the  finding  oi  the  jury:  Noad  y.  Murrow^ 
40  L.  T.  100,  103. 

Amendment  of  reply  alter  issue  joined  was  allowed  on  motion  on  tenns  of 
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Pits  paying  the  oosts  which  might  turn  out  to  have  heen  thrown  away  by 
reason  of  the  amendment,  and  the  costs  of  tiie  motion:  Freeion  Corp,  y. 
Fnliuood  L.  B.,  34  W.  E.  200;  63  L.  T.  718. 

ibid  in  an  action  for  the  recoyeiy  of  land  leaye  was  giyen  to  amend  by 
adding  an  altematiye  cause  of  action  arising  out  of  the  &f ence :  Btuhbrooke 
y.  Farley,  33  W.  E.  657 ;  62  L.  T.  572 ;  64  L.  J.  Oh.  1079. 

And  II  necessary  the  Court  may  order  allegations  to  be  re-inserted  which 
had  preyiously  been  ordered  to  be  struck  out :  Maruel  y.  A.  G,,  4  P.  D.  232. 

But  a  Pit  was  not  allowed  to  amend  by  setting  up  a  claim  which,  since  the 
issue  of  the  writ,  had  become  barred  by  the  Statute  of  Limitations :  Wddon 
y.  NecU^  19  Q.  B.  D.  394,  0.  A. ;  nor  a  Deft,  after  close  of  pleadings,  to  set 
up  a  dd^ce  transferring  liability  to  a  yestry,  the  statutory  period  of  limita- 
tion for  suing  whom  had  in  the  interyal  expired :  Steward  y.  N,  Metropolitan 
Tram,  Co.,  16  Q.  B.  D.  656,  C.  A.  For  a  case  in  which  amendment  was 
allowed  by  withdrawal  of  an  admission  as  to  the  receipt  of  money,  but  on 
terms  of  tiie  money  being  brought  into  Court,  see  HollU  y.  Bwrton^  (1892) 
3  Ch.  226,  C.  A. 

And  leaye  will  not  in  general  be  granted  to  raise  an  entirely  new  case  of 
fraud :  Hendrika  y.  Montagu,  50  L.  J.  Ch.  456. 

Leaye  to  amend  three  months  after  joinder  of  issue,  by  raising  a  new  case 
whoUy  inoonsistent  with  the  preyious  pleading,  was  recused :  Clark  y.  Wray, 
31  Ch.  D.  68. 

Delay  may  be  a  grotmd  for  refusing  the  leaye :  Clark  y.  Wray,  »up, ;  or  for 
allowing  it,  with  imposition  of  special  terms,  ex,  gr,,  payment  of  the  costs  of 
the  application  as  between  solr  and  client :  Kurtz  y.  Spence,  36  Ch.  D.  770, 

C.  A. 

An  affidayit  stating  the  nature,  or  showing  the  materiality,  of  the  pro- 
posed amendments  is  no  longer  required :  CargtU  y.  Bower,  4  Ch.  D.  78 ; 
Chaterfidd  Co,  y.  Black,  25  W.  B.  409.  If  such  an  affidayit  is  made,  it  is 
immroper  to  cross-examine  upon  it:  Conybeare  y.  Leuns,  29  W.  B.  391; 
44  L.  T.  242. 

If  the  amendment  be  not  made  within  the  time  limited  for  that  purpose 
by  the  order  giying  leaye  to  amend,  or,  if  no  time  be  limited,  within  &urteen 
days  from  the  date  of  the  order,  the  order  to  amend  shall  on  the  expiration 
of  the  time  limited,  or  of  fourteen  days,  as  the  case  may  be,  become  ipso 
facto  yoid,  unless  the  time  be  extended :  O.  xxyni,  7 ;  and  see  O.  LZiy,  7. 

By  0.  liXiy,  6  (with  a  partial  exception  as  to  certain  causes  to  be  tried 
at  assizes),  the  time  of  the  Lonff  Vacation  is  not  to  be  reckoned  in  the 
computation  of  the  times  allowed  for  filing,  amending  or  deliyering  any 
pleading,  unless  otherwise  directed  by  the  Court  or  a  Judge. 

By  0.  LXiy,  8,  the  time  for  deliyering  or  amending  any  pleading  may  be 
enhurged  by  consent  in  writing  without  application  to  the  Court  or  Judge. 

Under  {he  former  practice  leaye  to  amend  would  not  be  giyen  at  the 
hearing,  unless  the  matter  of  amendment  related  to  the  issues  already 
raised :  see  Ld.  Damley  y.  L,  C,  &  D,  Bail,  Co,,  1  D.  J.  &  S.  204,  215 ; 
Qoeeip  y.  Wright,  11  W.  E.  632;  or  the  position  of  the  parties  had  become 
changed  since  bill  filed :  A,  G.t,  Cambridge  Gas  Co,,  6  Eq.  282 ;  but  a  Pit 
having  no  titie  to  sue  when  he  filed  his  bill  could  not  obtain  a  decree  upon  a 
right  of  suit  subsequentiy  acquired  and  brought  forward  by  amendment  or 
supplemental  bill :  A,  G,y,  Corp,  of  Avon,  3  D.  J.  &  S.  637 ;  and  see  Feek  y. 
Spencer,  5  Ch.  548. 

For  instances  of  amendment  at  the  hearing  under  the  old  practice,  see 
Maughan  y.  Blake,  3  Ch.  32;   Ld,  Damley  y.   Z.  C,  &  D,  Bail,   Co,,   1 

D.  J.  &  S.  204 ;  Bierdermann  y.  Seyinour,  1  JBeay.  594 ;  and  after  the  hearing 
on  further  consideration,  see  White  y.  Hall,  1  Buss.  &  M.  332. 

A  Deft  whose  statement  of  defence  has  been  held  to  be  an  insufficient 
denial  under  0.  xrx,  19,  will  not,  as  a  general  rule,  be  refused  leaye  to  amend 
at  the  hearing :  Be  Trvefort,  Trafford  y.  Blanc,  34  W.  E.  56,  following 
TUdesley  y.  Harper,  10  Ch.  D.  393,  C.  A. ;  but  he  will  not  be  allowed  to 
amend  so  as  to  raise  merely  technical  points :  Collette  y.  Goode,  7  Ch.  D.  842 ; 
and  see  Byrd  y.  jVunn,  7  Ch.  D.  284,  C.  A. ;  Thorp  y.  Holdsworth,  3  Ch.  D. 
637 ;  Edevain  y.  Cohen,  43  Ch.  D.  187,  C.  A. 

Amendment  at  the  hearingof  a  foreclosure  action  was  allowed  on  payment 
of  costs  where  a  denial  by  i>eft  was  not  sufflcientiv  specific,  and  the  case 
oaine  on  upon  admissiona:  Butter  y.  Tregen^,  12  Oh.  1).  768;  but  was  re- 
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fused  where  the  Deft  had  omitted  to  deny  a  material  fact  which  muat  hare 
been  within  his  knowledge :  Lowther  y.  Heaver ^^  41  Ch.  D.  248,  C.  A. 

In  an  action  for  trespass,  where  the  Deft  claimed  a  preecriptive  rieht,  the 
Court  of  Appeal,  reyersinK  Fry,  J.,  allowed  an  amendment  at  the  neazing 
by  which  the  title  of  the  rit  would  be  denied :  Lairds.  Brigg»,  19  Ch.  D.  22, 

a  A. 

And  where  a  case  of  fraud,  after  Pit's  case  was  closed,  arose  on  the  cross- 
examination  of  the  Defts,  leave  to  amend  was  granted,  but  the  eyidenoe  was 
to  be  confined  to  matters  arising  upon  the  cross-examination :  Biding  y. 
Hawkins,  14  P.  D.  56. 

In  one  case,  where  Pit  sued  as  riparian  proprietor  to  restrain  trespass  on 
a  riyer,  and  at  the  hearing  it  appeared  that  the  bed  of  the  river  was  vested 
in  the  Crown,  whose  rights  he  had  purchased  since  action  brought,  he  was 
permitted  to  issue  a  new  writ,  and  the  hearing  of  the  two  actions  was,  by 
consent,  then  proceeded  with :  Boiirke  v.  DaviSy  44  Ch.  D.  110. 

But  Defts  were  not  allowed,  after  evidence  closed,  to  amend  by  pleading 
merger  of  cause  of  action  in  a  previous  judgment  against  joint  tort  feasors : 
EdevainT.  Cohen,  41  Ch.  D.  563;  43  Ch.  D.  187,  C.  A. 

As  to  amendment  at  hearing  by  adding  parties,  see  inf.  p.  47. 

Liberty  to  amend  after  time  for  appealmg  had  long  expired  was  granted 
under  special  circumstances  on  special  terms,  in  order  that  the  other  parties 
might  not  suffer  any  loss  by  the  applicant's  not  having  taken  the  proper 
course  of  appealing  m  due  time :  Kurtz  v.  Spence,  36  Ch.  I).  770,  C.  A. 

The  jurisdiction  being  discretionary,  the  Court  of  Appeal  is  reluctant  to 
interfere :  Byrd  v.  Nunn,  7  Ch.  D.  284,  C.  A. ;  Edevain  v.  Cohen,  sup, ;  but 
has  done  so  where  the  amendment  was  necessary  in  order  to  try  the  real 
question  between  the  parties ;  Laird  v.  Briggs,  sup. 

Where  the  interest  of  the  Pit  is  validly  assigned  pendente  lite,  and  an  order 
made  giving  the  assignee  leave  to  carzr  on  the  proceedings,  the  statement  of 
dum  should  be  amended  by  adding  the  new  title  of  the  action  and  showing 
the  devolution  of  interest  on  the  new  Pit :  Seear  v.  Laweon,  16  Ch.  D.  121, 
C.  A. ;  and  see  inf.  Chap.  IX.,  *'  Change  of  Parties." 

As  to  amendment  of  judgments  and  orders  of  Court,  see  in/.  Chap.  XV., 
''PABsmo  andEntekinq.  

As  to  costs  of  amendments,  see  0.  lxy,  27  (31,  32),  and  in/.  Chap.  JLYlI., 
**  Costs." 

And  as  to  amendment  of  pleadings  generally,  see  Dan.  341  et  eeq. 


Bectiok  II. — ^Amendment  as  to  Parties. 

1.  Adding  Ptt — Amendment  of  Writ  and  Statement  of  Claim  hy 

naming  the  A.  O,  as  Ptt — 0,  xvi,  2. 

Upon  motion  &c.,  This  Court  doth  order  that  the  Pits  be  at  liberty, 
upon  obtaining  the  allowance  of  His  Majesty's  A.  G.  (and  without 
prejudice  to  the  pending  motion  for  an  injunction  &c.),  to  amend  the 
writ  of  summons  issued  by  them  in  this  action  on  &c.,  and  the  state- 
ment of  claim  delivered  by  them  on  &c.,  by  adding  in  the  said  writ 
and  statement  respectively  His  Majesty's  A.  O.  as  Fit  in  this  action 
at  the  relation  of  the  existing  Pits,  and  by  inserting  in  the  said 
writ  and  statement  of  claim  the  names  of  Messrs.  A.,  of  &o.,  as  aolrs 
for  the  Fit  and  relators,  and  the  names  of  Messrs.  B.,  of  &c.,  as  agents 
for  the  said  Messrs.  A.,  and  otherwise  to  amend  the  said  writ  and 
•tatemeat  of  daimasthePlts  shall  be  advised. — Costs  to  be  oostsinthe 
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action. — See  Caldwell  ▼.  Pagham  Harbour  Reclamation  Co.^  Y.-O.  H., 
17  Feb.  1876,  A.  243 ;  2  Ch.  D.  221. 


2.  Pit  undertaking  to  amend  and  make  A.  O.  a  Party ^  Order 

discharged. 

TJpoif  motion  by  way  of  appeal  &c.  by  counsel  for  the  Pits,  And 
npon  hearing  counsel  for  the  Deft,  and  the  Fits  by  their  counsel  under- 
taking to  amend  the  writ  of  summons  and  their  statement  of  daim  in 
this  action  by  adding  His  Majesty's  A.  O.  as  a  Deft,  This  Court  doth 
order  that  the  Fits  be  at  liberty  to  amend  the  said  writ  of  summons 
and  statement  of  claim  accordingly,  and  also  to  amend  the  said  state- 
ment of  claim  as  they  may  be  advised ;  And  it  is  ordered  that  the  said 
order,  dated  &c.,  be  discharged. — Costs  of  Fits  of  appeal,  and  of  the 
said  order  to  be  their  costs  in  the  action. — See  Ellis  v.  Duke  ofBedford^ 
C.  A.,  14  Feb.  1899,  A.  1086 ;  (1899)  1  Ch.  494,  0.  A. 

3.  Order  Nisi  to  add  Lefts  in  Consolidated  Action — 0.  xvi,  11. 

Upon  motion  &c.,  This  Court  doth  order  that  J.  and  E.  be  added  as 
Defts  hereto,  unless  they  shall,  within  —  days  after  service  of  this 
order,  show  unto  this  Court  good  cause  to  the  contrary. — See  Re 
Worthy  J  Culley  y.  Worthy,  M.  E.,  8  Dec.  1876,  B.  2007 ;  4  Ch.  D.  180. 

4.  Action  defective  for  want  of  Parties — Trial  to  stand  over — 

0.  XVI,  11. 

This  action  coming  on  for  trial  this  day  &c..  And  it  being  admitted 
by  the  Fits  L.  and  W.  that  the  late  Fit  B.  is  dead,  and  they  by  their 
counsel  asking  leave  to  amend,  And  upon  hearing  &c..  This  Court 
doth  order  that  this  action  do  stand  over  until  the  —  day  of  — ,  to  give 
tune  (or  with  liberty)  to  the  Fits  to  remedy  the  defect  caused  by  the 
death  of  the  said  B.  [or  to  amend  their  writ  and  statement  of  claim  by 
adding  parties,  and  otherwise  in  relation  thereto]  as  they  may  be 
advised  ;  And  this  Court  doth  order  that  the  Fits  L.  and  W.  do  pay  to 
the  Defts  M.  &c.  their  costs  occasioned  by  this  action  having  been 
placed  in  the  paper  for  trial  on  the  —  day  of  —  and  the  —  day  of  — ; 
such  costs  to  be  taxed  by  the  Taxing  Master. — Lydall  v.  Martinson^ 
Fry,  J.,  12  June,  1877,  B.  1125  ;  5  Ch.  D.  780. 


NOTES. 
ADDINO  OB  STRIKING  0T7T  PARTIES. 


By  O.  XVI,  1,  "  All  persons  may  be  joined  in  one  action  as  Fits,  in  whom 
vaj  right  to  relief  in  respect  of  or  arising  out  of  the  same  transaction  or 
series  of  transactions  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative,  where  if  such  persons  brought  separate  actions  any  common 
question  of  law  or  fact  would  aiise ;  provided  tnat,  if  upon  the  application 
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of  Buj  defendant  it  shall  s^pear  that  such  joinder  may  embairasB  or  delay 
the  tnal  of  the  action,  the  Court  or  a  Judee  may  order  separate  trials,  or 
make  such  other  order  as  may  be  expedient,  and  judgment  may  be  given  for 
such  one  or  more  of  the  Pits  as  may  be  found  to  be  entitled  to  relief,  for  such 
relief  as  he  or  they  may  be  entitled  to,  -without  anv  amendment.  ^  But  the 
Deft,  though  unsuccessful,  is  to  be  entitled  to  his  costs  occasioned  by 
so  joining  any  person  who  shall  not  be  found  entiUed  to  relief  unless  the 
Court  or  a  Judge  in  disposing  of  the  costs  shall  otherwise  direct 

The  words  from  the  Mginning  of  the  rule  to  the  word  **  expedient*'  were 
added  on  October  26,  1896,  in  substitution  for  the  following  words :  "  All 
persons  may  be  joined  as  Pits  in  whom  the  right  to  any  ralief  claimed  is 
allowed  to  exist  whether  jointly,  severally,  or  in  the  altematiTe." 

Tne  former  rule  was  held  in  Smurthwaitey.  Hannay,  (1894)  A.  C.  494,  H.  L. 
(reversing  C.  A.,  (1893)  2  Q.  B.  412),  to  deal  merely  with  me  parties  to  an 
action,  and  to  have  no  reference  to  the  joinder  of  several  causes  of  action. 
Accordingly,  where  several  holders  of  billB  of  lading,  shippers  and  consignees, 
sued  the  shipowners,  claiming  damages  for  non-delivery  of  specified  goods, 
the  causes  of  action  of  the  several  plaintiffs  being  separate  and  distinct, 
it  could  not  be  so  joined  in  one  action. 

And  so  numerous  Pits  under  the  Fatal  Accidents  (Lord  Campbell's)  Act 
(9  &  10  Y.  c-  93)  cannot  join  in  one  action  to  recover  damages  for  iiijuries 
resulting  from  a  collision  at  sea  caused  by  the  alleged  negligence  of  the  Defts: 
Fenintmar  and  Oriental  Steam  Naviffation  Co,  v.  Isune  Kijima,  (1895)  A.  C. 
661,  P.  C.  following  Smurthumite  v.  Hannay,  tup,;  and  see  JPeddiey,  Kyle 
(1900),  2  I.  B.  261. 

And  see  further  as  to  the  effect  of  the  former  rule,  Sandes  v.  WildsmUh^ 
(1893)  1  Q.  B.  771  (where  two  Pits,  being  improperly  joined,  were  to  elect 
which  should  proceed,  so  much  of  the  statement  of  claim  as  related  to  the 
other  being  struck  out) :  Oori  v.  Roumey,  17  Q.  B.  D.  625,  635,  C.  A. 

See  also  Carter  v.  Righy,  (1896)  2  Q.  B.  113,  C.  A.  (where  by  the  flooding 
of  the  Defts'  mine  fifty  of  their  miners  were  drowned,  and  it  was  held,  imder 
O.  ZLIY,  18,  of  the  County  Court  Rules,  that  the  causes  of  action  were 
several,  and  that  the  relatives  of  the  respective  miners  were  not  entitled  to 
join  as  co-Pits  in  a  single  action  against  the  owners  of  the  mine). 

Even  under  the  new  rule  a  Pit  will  not  be  permitted  to  join  a  personal 
action  by  himself  against  directors  as  shareholder  for  relief  on  the  ground  of 
fraud  with  a  representative  action,  claiming  relief  on  the  ground  of  the 
commission  of  acts  ultra  vires,  as  such  causes  of  action  do  n<^  arise  out  of 
the  same  transaction,  or  series  of  transactions:  Stroud  v.  Lawson^  (1898) 
2  Q.  B.  44,  C.  A. 

But  where  Defts  published  a  series  of  books  bearing  the  titles  the  **  Oxford 
and  Cambridge  Publications"  or  the  **  Oxford  and  Cambridge  edition,"  it 
was  held  that  the  two  Universities  were  entitled  to  join  as  co-Pits  in  one 
action  for  an  injimction  in  respect  of  tb^  improper  use  of  the  words  *'  Oxford 
and  Cambridge  as  the  action  arose  out  of  the  same  series  of  transactions, 
and  common  questions  of  fact  would  arise :  Universities  of  Oxford  and  Cam- 
bridge V.  Oill,  (1899)  1  Ch.  55. 

And  on  a  similar  principle,  several  persons  who  separately  took  debentures 
in  a  company  on  the  faith  of  statements  in  a  prospectus  and  covering  letter 
issued  by  the  directors,  were  held  entitled  to  sue  tiie  directors  in  one  action 
for  damages  for  misrepresentation :  Drincqbier  v.  Woodf  (1899)  1  Oh.  393. 

And  an  action  against  co.  and  directors  in  respect  of  a  fraudulent  pro- 
spectus is  maintainable  although  the  relief  against  the  several  Defts  differs 
in  detail,  and  although  the  represve  of  a  deceased  director  is  joined  as  a 
Deft:  Frankenburg  v.  Great  Horseless  Carriage  Co,,  (1900)  1  Q.  B.  504,  C.  A. 

And  an  action  imder  s.  7  of  the  Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Y.  c.  86),  was  held  to  oe  maintainable  against  officials  of 
various  trade  imions  who  conspired  to  beset  workmen  and  prevent  them  from 
serving  the  Pit  in  time  of  strike :  Walters  v.  Oreen,  (1899)  2  Ch.  696. 

By  0.  zvi,  2,  '*  where  an  action  has  been  commenced  in  tiie  name  of  the 
wrong  person  as  Pit,  or  where  it  is  doubtful  whether  it  has  been  commenced 
in  the  name  of  the  right  Pit,  the  Court  or  a  Judge  mav,  if  satisfied  that  it 
has  been  so  commenced  through  a  bond  fide  mistake,  an^  that  it  is  necessary 
for  the  determination  of  the  x^  matter  in  dispute  so  to  do,  order  any  other 
person  to  be  substituted  or  added  as  Pit  upon  sudi  terms  as  may  be  just" 
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The  rale  applies  to  mistakes  of  law  as  well  as  of  fact :  Duckett  y.  Gover, 

6  Gh.  D.  82 ;   Vol  de  Traver$  Co,  y.  London  Tramways  Co.,  40  L.  T.  133 ; 
48  L.  J.  0.  P.  312 ;  W.  N.  (79)  46;  and  see  Long  y.  Crossley,  13  Oh.  D.  388. 

The  rule  was  held  not  to  apply  where  after  consideration  it  was  decided 
that  the  original  Pits  had  no  sufficient  interest  in  law  to  entitle  them  to  sue : 
Chnoea  y.  HUliardy  4  Gh.  D.  413;  and  see  Luke  y.  8.  Kensington  Hotel  Co,, 

7  Ch.  D.  789. 

The  order  cannot  be  made  on  ex  parte  motion :  TUdeeley  y.  Harper,  3  Ch.  D. 
277 ;  Be  Cabeck,  HaU  y.  C,  36  W.  E.  259. 

The  rule  is  to  be  read  together  with  r.  11  Tstated  tn/l) :  Tryon  y.  NationaJ 
Provident  Institution,  16  Q.  B.  D.  678 ;  and  the  proyision  in  that  rule  as  to 
written  consent  would  seem  to  be  applicable  also  to  t,  2:  8,  C, ;  but  see 
Sanders  y,  Feek,  32  W.  E.  462. 

For  case  in  which  the  Court  of  Appeal  under  this  rule  directed  an  appeal  to 
stand  oyer  with  liberty  to  amend  by  adding  Pits,  on  consent  being  obtained, 
and  stayed  proceedings  under  an  order  on  further  consideration  made  subse* 
quently  to  sendee  of  notice  of  the  appeal,  see  Gandy  y.  G.,  30  Ch.  D.  57,  71,  C.  A. 

As  to  adding  the  trustee  of  a  bankrupt  Pit  as  a  co-Pit,  see  Emden  y.  Carte, 
17  Ch.  D.  768,  C.  A. ;  29  W.  E.  600;  and  further,  as  to  adding,  striking  out, 
or  substituting  parties,  see  Dan.  221,  et  seq. 

By  O.  xyi,  11,  after  a  proyision  that  no  action  ehall  be  defeated  by  reason 
of  misjoinder,  the  Court  or  a  Judge  is  empowered,  at  any  stage  of  the  pro- 
ceedings, either  upon  or  without  the  application  of  either  party,  and  on  such 
terma  as  may  seem  just,  to  order  the  name  of  any  party,  wnether  Pit  or  Deft, 
to  be  struck  out,  and  the  name  of  any  party,  whether  Pit  or  Delt,  who  ought 
to  haye  been  joined,  or  whose  presence  is  necessary  to  enable  the  Court 
eifectually  and  completely  to  adjudicate  upon  and  settle  all  questions  in  the 
cause  or  matter  to  be  added.  No  person  shall  be  added  as  a  Pit  suin^  without 
a  next  friend,  or  as  the  next  friend  of  a  Pit  under  any  disability,  without  his 
own  consent  in  writing  thereto. 

The  provision  that  the  consent  must  be  in  writing  practically  oyerrules 
Cox  y.  James,  19  Ch.  D.  55,  and  renders  obsolete  Tur^uand  y.  Fearon,  4 
Q.  B.  D.  280. 

The  written  consent  must  be  obtained  though  the  person  sought  to  be 
joined  is  indemnified  against  costs :  Tryon  y.  National  Provident  Institution, 
16  Q-  B.  D.  678 ;  and  eyen  though  he  be  trustee  for  the  original  Pit :  BesUy 
y.  B.,  37  Ch.  D.  648. 

The  amended  writ  must  be  personally  seryed  on  the  added  parties  and 
deliyered  like  a  pleading  to  the  others :  Dan.  284. 

An  action  ought  not  to  be  dismissed  for  want  of  parties :  Fairclougk  y. 
Marshall,  4  Ex.  D.  37,  C.  A. ;  Van  GMer  &  Co,  y.  Sowerhy  Bridge  Flour 
Society,  44  Ch.  D.  374,  C.  A. 

For  instances  of  the  exercise  of  this  jurisdiction  by  making  a  co-Pit  Deft 
at  the  hearing,  see  Boberts  y.  Evans,  7  Uh.  D.  830 ;  by  adding  a  Deft,  Hon- 
duras Bfiil  Co.  y.  Tucker,  2  Ex.  D.  301,  C.  A. ;  Day  y.  Baddiffe,  24  W.  E. 
844 ;  afte^'oinder  of  issue,  Edvxtrd  y.  Lowther,  45  L.  J.  C.  P.  417 ;  34  L.  T. 
255 ;  24  W.  E.  434 ;  by  striking  out  a  Deft  improperly  joined,  Wilson  y. 
Church,  9  Ch.  D.  552 ;  after  the  Deft  struck  out  had  deliyered  his  statement 
of  defence,  Vallanee  y.  Birm.  &c.  Land  Corp,,  2  Ch.  D.  369;  by  adding 
alleged  principal  as  co-Deft  in  an  action  against  a  broker  for  the  oreach  of 
warranty  of  authority,  Bcnnets  ds  Co,^  y.  Mcllwraith,  (1896)  2  Q.  B.  464, 
C.  A. ;  and  in  action  by  shipowner  against  consignees  who  had  no  property 
in  the  car^  by  adding  the  shippers  as  Defts,  in  order  that  they  might 
counter-dum  against  l£e  Pit  for  snort  deliyery  and  injury  to  cargo :  M<mt~ 
g<mery  y.  Fojf,  (1895)  2  Q.  B.  321,  C.  A. 

For  cases  in  which  it  was  not  exercised,  see  Harry  y.  Davey,  2  Ch.  D.  721 ; 
Ntyrris  y.  Beazl^,  2  C.  P.  D.  80;  Mills  y.  Griffiths,  45  L.  J.  Q.  B.  771; 
New  Westminster  Co.  y.  Hannah,  24  W.  E.  899;  De  Hart  y.  Stevenson, 
1  a  B.  D.  313 ;  Showell  y.  Winkup,  60  L.  T.  389. 

Thsre  is  no  jurisdiction  under  0.  xyi,  11,  to  add  a  party  as  Deft  who  is 
not  directly  interested  in  the  issues  between  the  existing  parties  to  the  action : 
Moser  y.  Marsden,  (1892)  1  Ch.  487,  C.  A. 

A  third  party  has  no  nght  to  object  to  the  addition  of  new  Defts  unless  he 
can  show  tnat  he  will  be  uiereby  injured :  Byrne  y.  Brown,  22  Q.  B.  D.  657, 
C.  A.  As  to  adding  or  substituting  a  Pit  after  judgment,  see  The  Duke  of 
Bucdeuch,  (1892)  A.  201  (P.  C). 
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It  is  oommon  practice  to  allow  a  penon  entitled  to  take  out  admon  to  be 
added  as  a  party,  and  then,  if  the  estate  proves  to  be  interested,  the  order 
viU  not  go  untu  admon  is  taken  out :  Be  kichermm^  Seales  y.  Heyhoe^  W.  N. 
(93)  103 ;  41  W.  E.  683. 

A  Pit  who  has  no  right  to  sne  will  not  be  permitted  to  amend  by  Joining 
as  oo-Flt  a  person  who  has  snch  right :  WatccU  y.  Lyons,  29  Ch.  D.  684, 
0.  A. ;  and  see  Clowes  y.  Hilliard,  4  Gh.  D.  416 ;  but  in  Aysoouph  y.  BuUaVy 
41  Ch.  D.  341,  G.  A.,  where  it  was  doubtful  whether  the  existing  Fit  oould 
sue  alone,  she  was  allowed  to  add  a  oo-Plt  on  terms  of  paying  costs  of 
action  up  to  amendment  if,  on  the  trial,  it  appeared  that  she  was  not  entitied 
to  sue. 

In  an  action  of  nuisance  by  owners  and  tenant  of  leasehold  houses,  tenant 
declining  to  go  on,  two  new  tenants  were  added  as  co-Pits :  House  Property 
and  Investment  Co,  y.  H,  P.  Horse  Nail  Co,,  29  Ch.  D.  190;  distinguishing 
Dalton  y.  Ouardians  of  8t,  Mary  Abbotts,  47  L.  T.  349,  on  the  ground  that 
there  the  person  proposed  to  be  added  was  owner  of  a  distinct  property; 
and  in  an  action  by  one  of  seyeral  covenantees  for  specific  performance  of  a 
covenant  to  make  a  road,  the  other  covenantees  were  ordered  to  be  joined : 
IHx  v.  G,  W.  By.  Co.,  66  L.  J.  Ch.  797  ;  64  L.  T.  830 ;  34  W.  E.  712.  That 
the  improbabiHfy  of  the  success  of  the  action  is  not,  per  se,  a  ground  for 
refusing  leave  to  amend  by  adding  Pits,  see  I^mg  v.  Crossley,  13  Ch.  D.  388. 
For  an  mstance  of  adding  a  Deft,  on  his  own  application,  to  represent  a  class 
where  tiiere  was  already  a  Deft  of  that  dass,  but  not  in  a  representative 
duuracter,  see  Fraser  v.  Cooper,  21  Ch.  D.  718.  It  is  not  right  to  nve  a 
party  '*  leave  to  intervene  "  in  an  action,  but  he  should  be  added  as  a  Deft : 
Bamuel  v.  S.,  12  Ch.  D.  162. 

The  discretion  given  by  0.  xvi,  11,  ought  to  be  exercised  in  accordance 
with  the  principles  u])on  which,  before  me  Jud.  Acts,  pleas  in  abatement 
would  have  been  held  good  or  bad:  WiUon  v.  Balcarres,  &c.  Co,,  (1893) 
1  Q.  B.  422,  C.  A. ;  and  see  Boberts  v.  Holland,  (1893)  1  Q.  B.  666.  669. 

As  a  consequence  of  the  decisions  in' King  v.  Hoare,  13  M.  &  W.  494,  and 
Kendall  v.  Hamilton,  4  App.  Ca.  604,  that  a  judgment  against  one  of  two 

t'oint  debtors  is  a  bar  to  proceedings  a^^ainst  the  other,  where  an  action  is 
wrought  a^^ainst  one  only  of  several  jomt  contractors,  he  is  entitied  as  of 
right,  to  have  his  co-contractors  joined  as  Defts:  Pilley  v.  Bobinson,  20 
Q.  B.  D.  166 ;  secus,  where  the  co-contractor  is  a  foreigner  resident  out  of  the 
jurisdiction :  Wilson  v.  Balcarres,  &c.  Co.,  (1893)  1  Q.  B.  422,  C.  A. ;  and 
where  all  the  joint  contractors  are  within  the  jurisdiction,  but  one  has  not 
been  served,  though  the  Pit  has  done  his  best  to  serve  him,  the  action  will 
not  be  stayed :  Bobinson  v.  Oeisd,  (1894)  2  Q.  B.  686,  C.  A. 

Where  one  Deft  submits  to  judgment  and  pays  part  of  the  debt,  the  Fit 
may  obtain  judgment  and  execution  against  the  co-Deft  for  the  remainder: 
Weall  V.  James,  68  L.  T.  616. 

One  of  two  joint  promisees  can  maintain  an  action  on  the  contract,  making 
the  otJier  joint  promisee  a  co-Deft  if,  after  tender  of  an  indemnity  against 
costs,  he  refuses  to  be  joined  as  a  co-Pit :  CtUlen  v.  Knowles,  (1898)  2  Q.  B. 
380. 

The  rule  in  King  v.  Hoare,  sup.,  applies  where  both  joint  debtors  are 
parties,  and  judgment  by  consent  is  obtained  against  one  only :  McLeod  y. 
Power,  (1898;  2  Cb.  296 ;  secus,  where  the  cause  of  action  is  difiFerent,  as, 
ex.  gr.,  where  one  joint  contractor  is  sued,  a  cheque  given  by  him  for  the 
joint  debt :  Wegg-Prosser  y.  Evans,  (1896)  1  Q.  B.  108,  C.  A. ;  (1894)  2  Q.  B. 
101. 

Where  one  joint  debtor  has  consented  to  judsment,  the  other,  if  he  wishes 
to  avail  himself  of  the  judgment  as  a  defence,  snould  plead  it.  A  debtor  not 
so  pleading  was  ordered  to  pay  costs  up  to  the  time  of  the  consent  judnnent : 
McLeod  y.  Power,  (1898)  2  Ch.  296 ;  and  see  Be  Hodgson,  31  Ch.  D.  177, 
188. 

Under  the  former  practice,  on  defect  of  parties,  it  was  held  discretionary 
either  to  digmiaa  the  bill  without  prejudice  to  filing  another,  or  to  give  leave 
to  amend  on  payment  of  the  costs  of  the  day :  see  Stafford  v.  City  of  London, 
1  P.  W.  429 ;  and  the  cause  was  usually  ordered  to  stand  over  on  payment 
by  tiie  Pit  of  the  costs  of  the  day :  Jones  y.  J.,  S  Atk.  110 ;  Hill  v.  Kirwan, 
Jac.  164 ;  and  by  Cons.  Ord.  40,  r.  22,  such  costs  were  fixed  at  £10. 

This  order  being  annulled,  the  costs  of  the  day  are  not  now  a  fixed  amount. 
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Under  an  order  to  amend  by  striking  out  the  name  of  Deft  A.  as  ppty  to 
an  action,  the  name  of  Dftft  B.  cannot  be  struck  out  without  providing  for 
his  costs  of  the  action  :  Wymer  v.  DoddSy  27  W.  E.  675 ;  11  Oh.  D.  436. 

By  O.  liXV,  27  (50),  where  a  cause  or  matter  coming  on  for  trial  cannot  be 
decided  for  want  of  parties  or  other  defect  on  the  part  of  the  Fit,  and  is  struck 
out  and  again  set  down,  the  Deft  shall  be  allowed  his  taxed  costs  occasioned 
by  the  first  setting  down,  although  he  does  not  obtain  the  costs  of  the  cause 
or  matter. 

Where  a  second  amendment  of  the  biU  was  allowed,  it  was  on  payment  of 
all  the  costs  of  both  hearings :  Biedermann  v.  Seymour ,  1  Beay.  5di, 

An  objection  for  non- joinder  of  Pits  ought  to  be  taken  promptly,  and  not 
unnecessarily  postponed  to  the  trial :  Sheehan  v.  O,  E.  Ry.  Co,,  16  Ch.  D,  69 ; 
and  see  Boberts  v.  Evans,  7  Ch.  D.  830. 

Parties  can  be  added  at  any  time  before  final  judgment :  Hurst  y.  J7.,  21 
Ch.  D.  289,  C.  A.  In  a  foreclosure  action  puisne  mortgagees  were  added  as 
Defts  after  judgment  had  been  pronounced  but  not  drawn  up  and  entered : 
Keith  v.  Butcher,  25  Ch.  D.  750 ;  but  in  general  there  can  be  no  amendment 
after  final  judgment.  Therefore  where  decree  had  been  made  against  a 
Corp.  for  a  perpetual  injunction,  but  the  operation  was  suspended  for 
five  years,  an  amendment  could  not  be  made  by  adding,  as  co-Pits,  a  local 
board  who  had,  in  the  interval,  succeeded  to  the  rights  and  liabilities  of  the 
corn. :  A,  G.  y.  Corp,  of  Birmingham,  15  Ch.  D.  423,  C.  A. 

For  case  in  which,  after  an  order  had  been  made  on  petition,  an  amend- 
ment was  made  by  striking  out  names  of  co-Petrs,  who  had  been  joined 
without  authority,  and  treating  them  as  not  haying  been  served  with  the 
petition,  see  He  Savage,  15  Ch.  D.  557 ;  and  as  to  tiie  power  of  the  Court 
to  amend  judgments  and  orders,  see  in/.  Chap.  XV.,  '*  Passing  axd 
Entering,'  p.  191. 

A  special  case  might  be  amended  by  adding  parties  after  it  was  set  down : 
Thistlethwaite  y.  Gamier,  5  D.  &  S.  73 ;  Ainsworth  v.  Alman,  14  Beav.  676  ; 
or  at  the  hearing,  the  case  being  again  set  down :  Barnahf  v.  Tasaell,  1 1 
Eq.  363  ;  and,  on  the  marriage  of  a  female  Deft,  without  again  setting  down 
the  case :  Johnston  y.  Brown,  8  Eq.  584 ;  and  see  inf.  Chap.  XXI.,  *'  Special 
Case." 


FORM  OF  APPLICATION. 

By  O.  XVI,  12,  applications  to  add,  or  strike  out,  or  substitute  a  Pit  or 
Deft  may  be  made  to  the  Court  or  a  Judge  at  any  time  before  trial  by  motion 
or  at  Chambers,  or  at  tJie  trial  in  a  summary  manner.  For  form,  see 
D.  O.  F.  77. 

If  the  amendment  is  only  to  add  parties,  the  formal  order  to  amend  is 
usually  made  at  the  hearing,  and  judgment  is  then  given  subject  to  the 
amendUnent,  with  leave  to  the  registrar  to  post-date  the  judgment  if  neces- 
sary. 

By  O.  XVI,  49,  provision  is  made  for  such  amendments,  if  any,  as  the  Court 
may  think  fit  on  third  parties  being  admitted  to  defend  the  action. 

As  to  correcting  clerical  mistakes  in  judgments  or  orders,  see  inf. 
Chap.  XY.,  "Passing  and  Entering,"  p.  191. 
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CHAPTER  VII. 


DISCfOVERT. 


1.  Leave  to  deliver  Interrogatories  after  close  of  the  Pleadings — 

0.  XXXI,  1. 

Upon  the  application  &c.,  and  upon  hearing  &c.,  It  is  ordered  that 
the  Deft  be  at  liberty  to  deliver  interrogatories  in  writing  for  the 
examination  of  the  Pit ;  and  the  costs  of  this  application  are  to  be 
costs  in  the  action. 

For  forms  of  interrogatories  and  affidavit  in  answer,  see  E.  S.  C.  App.  B. 
6,  7 ;  D.  C.  F.  957,  959. 

For  forms  of  application  for  leave,  see  D.  C.  F.  966, 957. 

2.  Order  to  anmcer  Interrogatories — 0.  xxxi,  11. 

Upon  the  application  of  the  Deft,  and  upon  hearing  &c.,  It  is  ordered 
that  the  Pits  do,  within  &c.,  file  an  affidavit  in  answer  to  the  interro- 
gatories for  their  examination  set  forth  in  the  schedule  hereto. 

The  schedule  should  set  forth  verbatim  the  interrogatories  to  be  answered. 
A  body  corporate,  or  joint  stock  co.,  may  be  ordered  to  answer  inter- 
rogatories by  a  member  or  officer :  0.  xxxi,  5. 

3.  Order  for  Further  Amicer  to  Interrogatories — 0.  xxxi,  11. 

Upon  the  application  of  &c.,  and  upon  hearing  &c.,  and  upon  reading 
an  affidavit  of  the  Deft  B.,  filed  &c.,  in  answer  to  the  interrogatories 
delivered  by  the  Pits  for  the  examination  of  the  several  Defts,  and 
an  affidavit  of  the  Deft  W.  in  answer  thereto,  filed  &c.,  The  Judge 
being  of  opinion  that  the  answer  of  the  Deft  B.  to  the  first  of  such 
interrogatories,  and  the  answer  of  the  Deft  W.  to  the  first  and  second 
of  such  interrogatories,  are  insufficient,  and  that  the  objections  taken 
to  such  interrogatories  respectively  by  such  affidavits  cannot  be 
sustained.  It  is  ordered  that  the  Deft  B.  do,  within  —  days  after 
service  of  this  order,  file  a  further  affidavit  in  answer  to  the  said  first 
interrogatory,  and  that  the  Deft  W.  do,  within  —  days  after  service  of 
this  order,  file  a  further  affidavit  in  answer  to  the  said  first  and  second 
interrogatories. — Ck>sts  of  all  parties  of  application  to  be  costs  in  the 
action. — See  Chesterfield  Co,  v.  Blacky  V.-C.  H.,  13  June,  1876, 
A.  1141. 

The  application  for  this  order  should  be  by  summons:  Chesterfield^  &c. 
Colliery  Co.  v.  Black,  W.  N.  (76)  204,    For  form,  see  D.  0.  F,  960. 
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4.  Order  enlarging  Time  to  answer  Interrogatories — 0.  lxiv,  7. 

Upon  the  application  of  the  Defts,  and  upon  hearing  &c.,  and  upon 
reading  the  order  dated  &c.,  an  affidavit  &c.,  It  is  ordered  that  the 
time  limited  by  the  said  order  for  the  applicants  to  file  a  (further) 
affidavit  in  answer  to  the  interrogatories  delivered  by  the  Pits  for  the 
examination  of  the  applicants  be  enlarged  tmtil  &c. 

This  form  may  be  adapted  and  used  in  all  cases  of  enlarging  time^  For 
form  of  application,  see  D.  C.  F.  959. 

5.  Order  to  strike  out  Interrogatories — 0.  xxxi,  7, 

Upon  the  application  of  the  Pit,  and  upon  hearing  &c.,  and  upon 
reading  the  interrogatories  delivered  by  the  Deft  8.  for  the  examina- 
tion of  the  Pit,  It  is  ordered  that  the  said  interrogatories  be  amended 
by  striking  out  the  words  &c.  in  the  first  interrogatory,  the  whole  of 
the  second  interrogatory,  and  the  latter  part  of  the  fourth  interrogatory, 
from  the  words  &c.  to  the  end. 

■ 

6.  Order  to  strike  out  Scandalous  Matter  from  Interrogatories  and 

Affidavits — 0.  xxxi,  7;  xxxviii,  11. 

Upon  the  application  of  the  Pits,  and  upon  hearing  the  solrs  for  the 
applicants  and  for  the  Defts,  and  upon  reading  an  order  dated  &c. 
{order  on  appeal  to  strike  out  allegations  in  pleadings)^  an  affidavit  of  W. 
filed  &c.,  and  an  affidavit  of  S.  filed  &c.,  It  is  ordered  that  the  several 
parts  of  the  interrogatories  delivered  for  the  examination  of  the  Deft 
hereinafter  mentioned  be  struck  out  for  scandal  and  impertinence,  that 
is  to  say,  so  much  of  the  twelfth  interrogatory  as  commences  with  the 
words  &c.  to  the  end  thereof,  and  also  the  thirteenth,  fourteenth,  and 
fifteenth  interrogatories;  And  it  is  ordered  that  part  of  the  said 
affidavit  of  W.,  commencing  in  the  thirteenth  paragraph  thereof  with 
the  words  &c.,  to  the  end  of  the  sixteenth  paragraph  thereof,  and  part 
of  the  said  affidavit  of  S.  commencing  in  the  third  paragraph  thereof, 
with  the  words  &c.  to  the  end  of  the  eighth  paragraph  thereof  bo 
struck  out  from  the  said  affidavits  respectively ;  And  it  is  ordered  that 
any  of  the  office  copies  of  the  said  (interrogatories  and  of  the  said) 
affidavits  respectively  that  may  be  in  the  possession  or  power  of  any 
of  the  parties  to  this  action  be  re-delivered  to  the  proper  officer  at  the 
Central  Office  for  the  purpose  of  having  the  hereinbefore-mentioned 
parts  thereof  respectively  struck  out  for  scandal  and  impertinence; 
And  it  is  ordered  that  the  Pits  C.  &c.  do  pay  to  the  Defts  W.  &c.  their 
costs  occasioned  by  the  introduction  of  such  scandalous  and  impertinent 
matter,  to  be  taxed  by  the  Taxing  Master  as  between  solr  and  client. — 
See  ChristU  ▼.  C,  V.-C.  M.  at  Chambers,  9  June,  1873,  A.  1962  j 
8,  C,  8  Oh.  499. 

Orders  similar  to  this  and  the  preceding  order  will,  it  is  apprehended,  be 
rarely  required  now  that  under  0.  xxxi,  2,  proposed  interrogatories  have  to 
be  submitted  to  the  Jud^  on  the  am>lication  for  leave  to  deUver  them. 

For  forms  of  apphcaUon,  see  D.  0.  F.  305,  957. 
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7.  Order  to  make  Affidavit  of  Documents^  and  for  Inspection  at 

Solr's  Office  and  Sealing  up — 0.  xxxi,  12,  13,  14. 
Upon  the  application  of  the  Pit  [or  Deft]  A.,  and  upon  hearing  the 
Bolra  for  the  applicant  and  for  the  Deft  [or  Pit]  B.,  It  is  ordered, 
that  the  Deft  [or  Pit]  B.  do,  within  (seven)  days  after  service  of  this 
order,  make  and  file  a  full  and  sufficient  affidavit,  stating  whether  he 
has  or  has  had  in  his  possession  or  power  any,  and  (if  any)  what 
documents  relating  to  the  matters  in  question  in  this  action  and  account- 
ing for  the  same ;  And  it  is  ordered  that  the  Deft  [or  Pit]  B.  do,  at 
all  seasonable  times,  upon  reasonable  notice,  produce  at  the  office  of 
Mr.  — -,  his  solr,  situate  at  &c.,  the  documents  which  by  such 
affidavit  shall  appear  to  be  in  his  possession  or  power,  except  such  of 
the  same  (if  any)  as  he  may  by  such  affidavit  object  to  produce ;  and 
the  applicant,  his  solrs  and  agents,  are  to  be  at  liberty  to  inspect 
and  peruse  the  documents  so  produced,  and  to  take  copies  and  abstracts 
thereof,  and  extracts  therefrom,  as  the  applicant  shall  be  advised,  at 
his  expense  [if  ordered,  add']  :  But  previously  to  the  said  inspection 
the  said  Deft  is  to  be  at  liberty  to  seal  up  such  parts  of  the  said 
documents  as  according  to  an  affidavit  to  be  made  by  him  do  not 
relate  to  the  matters  in  question  in  this  cause  [or  action] ;  And  it  is 
ordered  that  the  said  Deft  [or  Pit]  B.  do  produce  the  same  upon 
any  examination  of  witnesses  in  this  action,  and  at  the  trial  thereof, 
as  the  applicant  shall  require ;  And  the  applicant  is  to  be  at  liberty 
to  make  such  further  application  as  to  all  or  any  of  the  documents 
mentioned  in  such  affidavit  as  he  may  be  advised. 

The  affidavit  must  go  to  documents  which  the  deponent  has  had  in  his 
possession  or  power,  and  not  only  those  he  has :  see  Lethbridge  v.  Cronk,  23 
W.  R.  703;  Anon,,  W.  N.  (76)  38,  and  inf.  p.  73.  For  form  of  affidavit, 
see  R.  S.  C.  App.  B.  8 ;  D.  0.  F.  967  et  seq.  For  forms  of  application,  see 
D.  C.  F.  965,  971. 

8.  The  Like — Mutual  Discovery  and  Non-Disclosure  of  Clients^  Names. 
Upon  the  application  of  the  Pit  &c.  [Form  7],  It  is  ordered  that  the 

Pit  B.,  and  the  Defts  S.  E.  Co.,  the  latter  by  their  proper  officer,  do, 
on  or  before  &c.,  make  and  file  a  full  and  sufficient  affidavit  or  full  and 
sufficient  affidavits  stating  whether  each  of  them,  the  Pit  or  Defts, 
has  or  has  had,  or  have  or  have  had,  in  his  or  their  possession  or 
power  any,  &c. ;  And  it  is  ordered  that  the  Pit  B.  and  the  Defts 
8.  E.  Co.  do,  on  the  —  day  of  — ,  and  subsequently  at  all  seasonable 
times,  upon  reasonable  notice,  produce,  as  regards  the  Pit,  at  the 
office  of  Messrs.  — ,  his  solrs,  situate  at  — ,  and  as  regards  the  Defts, 
at  the  office  of  Messrs.  — ,  their  solrs,  situate  at  — ,  the  documents 
which  by  such  affidavit  or  affidavits  respectively  shall  appear  &c. ; 
Liberty  to  both  parties  to  inspect  and  take  copies  and  abstracts 
[Form  7,  mp.] ;  But  it  is  ordered  that  on  such  production  and  inspec- 
tion the  names  of  the  Pit's  clients  appearing  in  the  Pit's  books  need 
.not  be  disclosed. — See  Burdett  v.  Standard  Exploration  Co.,  Stirling,  J., 
8  Dec.  1899,  A.  4246. 

It  is,  however,  almost  uniform  practice  in  Ohambers  to  give  separate 
orders  for  mutual  discovery. 
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9.  Order  as  to  Inspecd'any  not  requiring  sealing  up. 

Upon  motion  by  way  of  appeal  &c.  for  the  Defts,  and  upon  hearing 
counsel  for  the  Pits,  This  Court  doth  order  that,  notwithstanding  the 
said  order,  dated  &c.,  as  to  sealing  up,  the  Defts  be  at  liberty  on  the 
inspection  under  the  said  order  to  cover  up  from  time  to  time  such 
parts  of  the  books  therein  mentioned  as  do  not  contain  any  entries 
relating  to  any  matter  in  question  in  the  account  directed  by  the  said 
order,  and  to  produce  on  such  inspection  from  time  to  time  such  entries 
only  as  relate  to  the  matters  in  question  in  such  account,  without  on 
each  occasion  sealing  up  the  entries  which  do  not  so  relate ;  But  at 
the  conclusion  of  such  inspection  an  affidavit  is  to  be  made  by  C.  T.  S., 
on  behalf  of  the  Defts,  that  no  parts  of  the  books  which  have  during 
such  inspection  been  so  covered  up  contain  entries  which  do  so  relate. — 
See  Graham  v.  Sutton  Garden  Sf  Co.,  C.  A.  12  March,  1897,  A.  1170  ; 
(1897)  1  Ch.  761,  C.  A. 


10.  Ch*der  for  Affidamt — and  for  Deposit  of  Documents  in  Court — 

0.  LXi,  30. 

Upon  the  application  &c.  [Form  7] ;  And  it  is  ordered,  that  the 
said  Deft  [or  Pit]  B.  do,  within  (seven)  days  after  filing  such  affidavit, 
produce  and  leave  at  the  Central  Office  the  documents  which,  by  such 
affidavit,  shall  appear  to  be  in  his  possession  or  power,  except  such  of 
the  same  (if  any)  as  he  may  by  such  affidavit  object  to  produce ;  And 
the  applicant,  his  solrs  and  agents,  are  to  be  at  liberty  to  inspect 
and  peruse  the  documents  so  produced  and  left,  and  to  take  copies  and 
abstracts  thereof,  and  extracts  therefrom,  as  the  applicant  shall  be 
advised,  at  his  expense ;  And  the  proper  officer  is  to  produce  the  same 
upon  any  examination  of  witnesses  in  this  action,  and  at  the  trial 
thereof,  as  the  applicant  shall  require ;  And  the  applicant  is  to  be  at 
liberty  to  make  such  further  application  as  to  all  or  any  of  the 
documents  mentioned  in  such  affidavit  as  he  may  be  advised. 

Bjr  Jud.  Act,  1873,  s.  66,  production  may  be  ordered  in  the  office  of  any 
district  registrar. 

For  GT&s£  for  committee  of  a  lunatic's  estate  to  make  an  affidavit  of 
documents,  see  Holmes  v.  Sayer-Milward,  Y.-C.  M.  at  Chambers,  11  April, 
1876.  A.  673. 

As  to  production  by  the  proper  officer,  see  0.  Lxi,  29. 

For  an  order  specifying  certain  entnes  in  accounts  which  alone  were  to 
be  inspected,  see  Firkins  v.  Lowe,  13  Pri.  193. 


11.  Order  for   Affidavit — And  for  Inspection   at  Solr^s   Office — 

Against  two  or  more  Parties. 

Upon  the  application  of  the  Fit  [or  Deft]  A.,  and  upon  hearing  the 
solrs  for  the  applicant,  aAd  for  the  Defts  [or  Pits]  B,  and  0.  [or  B,, 


54  Discovery.  [chap.  vu. 

C,  and  D.],  It  is  ordered  that  the  Defts  [or  Fits]  B.  and  0.  [or  B.,  C, 
and  D.]  do  within  &c.  [Form  7,  sup,"]  make  and  file  a  full  and  suffi- 
cient affidavit,  or  full  and  sufficient  affidavits,  stating  whether  they  or 
either  [or  any]  of  them  have  or  have  had,  or  has  or  has  had  in  their  or 
his  possession  or  power  any,  and  (if  any)  what  documents  relating  to 
the  matters  in  question  in  this  action,  and  accounting  for  the  same. 
[Add  directions  for  inspection  and  sealing  up  &c.,  as  in  Form  7,  sup  J] 

For  like  order  to  produce  documents  at  the  offices  of  numerous  solrs, 
named  in  a  schedule  to  the  order,  see  Mom  y.  Bainhrigge^  M.  B.,  1st  May, 
1860,  B.  895. 

For  order  to  produce  municipal  documents  at  the  place  where  they  are 
kept,  see  Prestney  v.  Corp,  of  Colchesiety  23  Feb.  1883,  B.  346 ;  and  24  Ch.  D., 
376,  C.  A.,  where  the  form  is  correctly  given. 


12.  The  Like — And  for  Itispection — Agaimt  a  Public  Body. 

Upon  the  application  of  &c.  [Form  7,  sup."],  It  is  ordered,  that  the 
Pits  [or  Defts]  do,  within  &c.,  file  a  fidl  and  sufficient  affidavit,  to  be 
made  by  their  clerk  or  secretary,  stating  whether  the  Pits  [or  Defts] 
have  or  have  had  in  their  possession  or  power  any,  and  (if  any)  what 
documents  relating  to  the  matters  in  question  in  this  action,  and 
accounting  for  the  same ;  And  it  is  ordered  that  the  Pits  [or  Defts]  do, 
at  all  seasonable  times,  upon  reasonable  notice,  produce  at  the  office  of 
Mr.  — ,  their  solr,  situate  at  &c.,  the  documents  which,  by  such 
affidavit,  shall  appear  to  be  in  their  possession  or  power,  except  such 
of  the  same  (if  any)  as  they  may  by  such  affidavit  object  to  produce ; 
And  the  applicants,  their  solrs  and  agents,  are  to  be  at  liberty  to 
inspect  &c.  [Form  7,  sup."]* — Byde  Commrt.  v.  Isle  of  Wight  Ferry 
Co.,  V.-C.  W.  in  Chambers,  19  Feb.  1861,  B.  277,  against  Plte; 
Hanger  v.  Great  Western  By,,  L.  JJ.,  27  Ap.  1859,  B.  1574,  4  D.  &  J. 
74,  against  Defts. 


13.  Order  for  Affidavit  atid  Impection  against  Bepublican  Foreign 

Government, 


Let  the  Pits,  the  Bepublic  of  L — ,  on  or  before  the  —  day  of  — , 
file  a  f uU  and  sufficient  affidavit,  or  fuU  and  sufficient  affidavits,  to 
be  made  by  one  or  more  of  its  officers  or  ministers,  stating  whether 
the  said  Bepublic  has  or  has  had  in  its  possession  or  power  any 
and  (if  any)  what  documents  relating  to  the  matters  in  question  in  this 
action,  and  accounting  for  the  same,  unless  the  said  Bepublic  shall  on  or 
before  the  said  —  day  of  —  satisfy  the  Court  by  sufficient  evidence 
that  it  is  unable  to  procure  such  affidavit  or  affidavits  to  be  made ; 
and  Let  the  Pits,  the  Republic  of  L — ,  at  all  seasonable  times  upon 
reasonable  notice  produce  at  the  office  of  Messrs.  — ,  their  solrs, 
situate  at  &c.,  the  documents  which  by  such  affidavit  shall  appear  to 
be  in  the  possession  or  power  of  the  said  Bepublic,  except  such  of  the 
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same  (if  any)  as  the  said  Bepublic  may  by  such  affidavit  or  affidavits 
object  to  produce,  and  the  applicant,  his  solr,  and  agent  are  to  be  at 
liberty  to  inspect  &c.  Uenal  directions  [Form  7,  tupJ]. — Republic  of 
Liberia  v.  Imperial  Bank,  V.-C.  M.,  31  May,  1873,  B.  1327 ;  16  Eq.  179. 

For  the  further  order  in  this  case,  fixing  a  time  at  which,  in  default  of  a 
sufficient  affidavit  by  the  Bepublic,  their  bill  should  stand  dismissed  and  the 
money  in  Court  be  repaid  to  l)eft,  see  /S>.  C,  9  Ch.  569 ;  affd.  1  App.  Ca.  139, 
et  V,  in/,  p.  71. 


14.  Order  far  Production  mul  Itispection  of  Documents  referred  to 
in  an  Affidavit  or  Pleading. — 0.  xxxi,  15,  18. 

Let  the  Pit  [or  Deft]  A.  at  all  seasonable  times  and  on  reasonable 
notice  produce  at  the  office  of  Messrs.  B.,  his  solrs,  situate  at  — ,  the 
several  documents  referred  to  in  his  affidavit  filed  the  —  day  of  —  [or 
in  the  Pit's  statement  of  daim,  or  Deft's  statement  of  defence,  &c. 
Mention  the  pleading  or  affidavit  in  which  the  documente  are  referred  to, 
and  specify  any  particular  documents  required,  and  the  paragraphs  that 
refer  to  them,  or  except  any  documents  not  required  to  be  produced^  ; 
And  the  applicant,  his  solr  and  agent,  are  to  be  at  liberty  to  inspect 
&c.  [Form  7,  sup,'\  ;  And  Let  the  Pit  [or  .Deft]  A.  produce  the  same 
upon  any  examination  of  witnesses  in  this  action  and  at  the  trial 
thereof,  as  the  applicant  shall  require. 

For  form  of  notice  to  produce,  v,  E.  S.  C.  App.  B.,  Part  11.  9;  D.  0.  F. 
970;  and  for  application  for  order,  Ih.  973. 

16.  Order  for  Inapeetian  of  Documents  before  deciding  whether 
privileged  or  not — 0.  xxxi,  19a  (2). 

This  Court  being  of  opinion  that  the  affidavit  filed  by  the  Deft  on 
the  —  day  of  — ,  is  insufficient  in  the  following  respects,  viz.,  as  to  the 
documents  numbered  2  and  6  in  the  said  list  [or  of  documents  to  be 
dealt  with  by  the  Deft  delivered  by  the  Pits  to  the  Deft  on  the  —  day 
of  — ],  that  more  specific  answers  ought  to  be  given  as  to  the  six  books 
mentioned  in  No.  2  in  the  said  list,  and  as  to  the  ledger  mentioned  in 
No.  6  of  the  said  list,  and  as  to  those  numbered  21  in  the  said  list, 
that  the  Deft  should  answer  as  to  material  letters  written  in  his  own 
name,  and  deal  with  the  question  whether  any  material  letters  written 
by  him  to  travellers  in  his  own  name  have  not  been  copied  in  the  same 
way  and  to  the  same  extent  as  he  has  dealt  with  the  letters  written  by 
him  in  the  name  of  the  firm  as  to  those  numbered  24  and  25,  that  the 
Deft  should  answer  further,  having  regard  to  the  affidavit  of  A.  C.  H., 
filed  the  —  day  of  —  in  the  action  H,  v.  E,,  as  to  those  numbered  28 
and  29,  that  the  Deft  should  account  more  fully  for  the  L —  corres- 
pondence having  regard  to  the  letter  of  the  —  day  of  —  mentioned  in 
paragraph  —  of  the  Pit,  M.  E.'s  affidavit,  as  to  those  numbered  55 
and  58  that  a  more  sufficient  answer  ought  to  be  given,  as  to  No.  75 
that  the  Deft  should  specify  the  contracts  referred  to  in  paragraph  27 


66  IHaeovery.  [cEtAP.  vn. 

of  hiB  defence,  Doth  order  that  the  Deft,  F.  B.  R,  do  on  or  before  the 
—  day  of  — ,  make  and  file  a  further  and  better  affidavit  in  accord- 
ance with  the  aforesaid  directions.  And  Let  the  Plte  be  at  liberty  at 
all  BSasonable  times  npon  giving  reasonable  notice  to  inspect  at  the 
office  of  the  firm  of  E.  BrotherB,  situate  at  — ,  all  existing  address 
books  of  the  following  journeys  (comprising  also  books  containing 
names  and  addresses  and  remarks  in  the  handwritiog  of  the  Fit  6.  £-, 
relating  to  persons  residing  in  N — ,  D — ,  B — ,  C — ,  P — ,  L — ),  N— , 
D— ,  H— .  C— ,  B— ,  C— ,  L— ,  N.  E.  of  8—,  G.  N.  of  S—  P— ,  and 
as  regards  such  of  the  journey  address  books  and  other  books  of  the 
firm  above  referred  to  as  are  in  the  possession  of  travellers  of  the 
firm,  Let  the  same  be  called  in  for  that  purpose  at  all  seasonable  times. 
Liberty  for  Fits  to  take  copies  and  extracts.  [Form  7,  ««/>■]' — See 
Ehrmann  v.  E.,  Stirling,  J.,  7  Aug.  1696,  A.  3405,  (1896)  2  Ch.  826. 


15a,  For  Intpection  o/DoeumenU  held  not  privileged. 

XJpoN  the  applicatioD  &c. ;  and  the  Judge  being  of  opinion  that  the 
documents  referred  to  in  the  sohedules  to  the  affidavit  of  C,  filed  &>., 
ore  not  privileged,  except  such  as  are  hereinafter  mentioned.  It  is 
ordered,  that  C,  the  secretary  of  the  Plte,  the  N.  E.  By.  Co.,  do  at  all 
seasonable  times,  upon  reasonable  notice,  produce  at  the  office  of  tbe 
said  00.  at  —  the  several  documents  specified  in  the  first  and  second 
parts  of  the  schedule  to  the  said  affidavit,  except  &c.  l»laU  doeumenlt 
hfld  priviUgrtl]  referred  to  in  the  said  schedule;  And  it  is  ordered  that 
the  applicant,  hb  solrs  or  agents,  be  at  liberty  to  inject  &o.  [Form  7, 
tup.y—N.  E.  Ry.  Co.  T.  Jonattohn,  Y.-C.  W.  in  Chambers,  20  Mar. 
mGO,  B.  302. 

Tor  order  directing  certain  documents,  privileged  and  others,  to  be  pro- 
iluoed,  and  a  tuitber  affidavit  as  to  otbera  to  be  filed,  see  Mae/arlan  t.  Bolt, 
14  Eq.  580. 


16.  Dejts  to  make  Affidavit  aa  to  Documents  showing  Pit  Seir  at 
Laic's  Pedigree,  and  for  Inflection. 

Let  the  Defts  F.  and  wife,  within  14  days  after  serrlce  of  this 
urder,  make  and  file  on  affidavit  stating  whether  any  and  which  of  the 
ilocuments  mentioned  and  set  forth  in  the  schedule  to  their  affidavit 
flltd  in  this  action  on  the  —  day  of  — ,  and  what  part  or  parte  thereof, 
rehte  to,  or  tend  to  show,  the  pedigree  of  the  Pit ;  with  liberty  to  the 
Pit,  his  solrs  and  agents,  to  inspect  and  pemse  suoh  of  the  said 
documents,  or  such  parts  thereof,  as  relate  to  the  said  pedigree,  and  to 
talce  copies  &c. ;  and  Let  the  said  Defts  produce  such  documents  on 
the  examination  of  witnesses  &c. ;  but  the  said  Defts  are  to  be  at 
liberty  to  seal  up  suoh  parts  of  the  said  documents  as  aooording  to 
(■uch  affidavit  do  not  relate  to,  or  tend  to  show,  such  pedigree.    Costa 


Discovery.  67 

of  the  application  refleired  till  the  trial. — Rumbold  v.  Forteath,  V.-C.  "W., 
28  Ap.  1857,  B.  1778  ;  3  K.  &  J.  752  ;  S.  C,  Note. 

17.  Order  enlarging  Time  rchere  Affidavit  filed  is  insufficient. 

Upon  the  application  of  the  Pit  [^or  Deft]  A.,  and  upon  hearing  the 
boIp  for  the  applicant,  and  for  the  Deft  [or  Pit]  B.,  and  upon  reading 
an  order  dated  &c.,  and  an  affidavit  of  the  said  Deft  [^or  Pit]  filed  the 
—  day  of  —  in  pursuance  thereof,  and  the  Judge  being  of  opinion 
that  the  said  affidavit  is  insufficient,  and  the  said  Deft  [^or  Pit],  by  his 
solr,  now  applying  for  further  time  to  file  a  full  and  sufficient  affidavit, 
It  is  ordered,  that  the  time  for  the  said  Deft  [or  Pit]  to  file  a  full  and 
sufficient  affidavit  pursuant  to  the  said  order,  be  enlarged  till  the  — 
day  of  —  {_!/  deposit  ordered^  And  it  is  ordered,  that  the  said  Deft 
[or  Pit]  have  till  the  —  day  of  —  to  produce  and  leave  at  the  Central 
Office,  pursuant  to  the  said  order,  any  documents  relating  to  the 
matters  in  question  in  this  action  which,  by  the  affidavit  so  to  be 
made  by  him,  shall  appear  to  be  in  his  possession  or  power,  except 
such  of  the  same  (if  any)  as  he  may  by  such  affidavit  object  to 
produce ;  If  so,  And  the  costs  of  this  application  are  to  be  costs  in 
this  action ;  or  that  the  Deft  [^or  Pit]  B.  pay  to  the  Pit  [^or  Deft]  A. 
£ —  for  the  costs  of  this  application,  or  the  costs  of  this  application, 
such  costs  to  be  taxed  by  the  taxing  master  in  case  the  parties  differ. 

Per  HJinilar  orders,  see  Noel  v.  N.,  1  D.  J.  &  S.  469 ;  Abud  v.  Riches^  5  May, 
1876,  A.  40;  Be  Leigh,  Rowcliffe  v.  Z.,  V.-C.  H.  14  July,  1876,  B.  1271, 
without  directions  for  production,  or  as  to  costs. 

For  order  for  Defts  to  make  affidavit  specifying  books  in  use  in  the  con- 
duct of  their  business  at  Liverpool,  with  special  directions  as  to  the  mode  of 
inffl>ection  there  and  as  to  seahng  up,  see  Mertens  v.  Haighy  Joh.  739 ;  A£Ed. 
3  D.  J.  &  S.  528. 

For  form  of  application,  see  D.  C.  F.  969. 

18.  Order  for  further  Affidavit  as  to  particular  Documents — 

against  one  Deft. 

Let  P.  within  &c.,  make  and  file  a  further  full  and  sufficient 
affidavit  stating  whether  he  has,  or  has  had,  in  his  possession  or 
power  any,  and,  if  any,  which  of  the  following  documents  relating  to 
the  H —  Mills,  being  the  matters  referred  to  in  the  summons  taken 
out  by  the  Pits  on  the  —  day  of  — ,  and  accounting  for  the  same,  that 
is  to  say,  any  letters  or  copies  of  letters  from  or  to  B.  0.  and  B.  or 
either  of  them,  or  from  or  to  any  other  person  or  persons,  or  any  other 
documents  relating  to  the  said  mills. — Usual  directions. — Fenton  v.  jP., 
M.  E.,  4  May,  1876,  A.  1031 ;  and  see  Warden  y.  Feddington,  32  Beav. 
639. 

For  forms  of  application,  see  D.  C.  F.  969,  970. 

19.  Order  for  Production^  on  prepay nunt  of  JExpenseSy  of  Documents 

from  India  set  forth  in  DefVs  Affidavit, 

Let,  upon  the  Pit's  prepaying  the  expense  of  conveyance  by  a  ship 
or  9hip8  of  tl^e  class  known  as  Class  A  1  at  Lloyd's,  the  Defts  G,  &o,, 
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within  (six)  weeks  after  receipt  of  notice  from  the  Pit  at  the  offices  of 
the  said  Defts  at  Calcuttai  and  within  (six)  weeks  after  the  receipt  of 
the  like  notice  at  the  office  of  the  said  Defts  at  Bangoon,  by  any  such 
ship  or  ships  as  aforesaid,  transmit  to  the  office  of  the  Defts,  situate 
at  — ,  in  the  City  of  London,  such  of  the  books,  papers,  and  documents 
set  forth  in  the  said  affidavit  of  the  said  Defts  filed  &c.,  as  are  at  their 
said  offices  at  Calcutta  and  Bangoon  respectiyely,  and  as  shall  be 
specified  in  such  notices;  And  the  applicant,  his  solrs  or  agents, 
are  to  be  at  liberty  to  inspect  &c.,  all  the  said  books,  papers,  and 
documents  so  to  be  transmitted  as  aforesaid,  and  to  take  copies  &c. — 
Defts  to  produce  the  same  upon  any  examination  of  witnesses  and  at 
the  trial. — Costs  of  application  to  be  costs  in  the  action. — Lindsay  t. 
Gladstone,  V.-C.  G.,  28  Nov.  1868,  B.  3038  ;  9  Eq.  132. 


20.  Pitf  the  Assignee  of  Bankrupt,  to  have  same  Inspection  of 
Accounts  kept  in  Indian  Currency  as  Bankrupt  was  entitled  to 
under  former  Order — with  Bankrupts  Aid  as  Accountant 

Let  the  applicant,  his  solrs  or  agents,  be  at  liberty  to  have  the 
same  inspection  of  the  several  books  and  documents  mentioned  in  the 
said  order,  dated  &c.,  as  was  g^ven  to  the  late  Pit  L.  (bankrupt)  by 
the  same  order;  And  Let  the  applicant,  his  sobs  or  agents,  be  at 
liberty  at  all  seasonable  times,  upon  giving  reasonable  notice  to  inspect 
the  same,  with  the  assistance  of  the  said  late  Fit  L.  as  his  accountant. 
—Lindsay  v.  Gladstone,  V.-O.  J.,  25  Nov.  1869,  B.  2833 ;  9  Eq.  135. 

For  form  of  application,  see  D.  C.  F.  977. 


21.  Furthei*  Order  for  Inspection  by  Clerk  ofPtt^s  Solr  and 

by  the  Bankrupt. 

Let  L.  the  bankrupt,  accompanied  by  a  duly  authorized  derk  of 
Messrs.  A.,  the  Pit's  solrs,  be  at  liberty  at  all  seasonable  times, 
upon  giving  reasonable  notice,  to  inspect  and  peruse,  at  the  offices  of 
Messrs.  W.,  the  books  and  documents  mentioned  in  the  several  orders 
made  in  these  actions,  dated  &c.,  and  to  take  copies  &c. — Defto  to 
produce  the  same  on  any  examination  of  witnesses  and  at  the  trial  as 
required. — Costs  of  the  application  to  be  costs  in  the  action. — Lindsay 
Y.  Gladstone,  V.-C.  J.,  21  Dec.  1869,  B.  3137 ;  9  Eq.  136. 


22.  Inspection  of  Letters  from  Third  Party  marked  Private^  on 
undertaking  not  to  use  them  for  any  Collateral  Purpose. 

Aio)  the  Pit,  by  his  coimsel,  undertaking  not  to  use  or  give  in 
evidence,  or  cause  or  wilfully  suffer  to  be  used  or  given  in  evidence, 
the  letters  or  writings  hereinafter  referred  to,  or  any  copies  or  copy. 
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abstracts  or  abstract,  extracts  or  extract,  thereof  or  therefrom,  or  from 
any  or  either  of  them,  or  parol  evidence  of  the  contents  thereof,  or  any  or 
either  of  them,  in  any  action  or  actions  abeady  commenced  or  hereafter 
to  be  commenced  against  the  Defto,  or  any  or  either  of  them,  or  against 
them  or  any  or  either  of  them  jointly  with  any  other  person  or  persons, 
or  against  the  writer  of  the  said  letters,  either  alone  or  jointly  with  any 
other  person  or  persons,  for  any  other  purpose  or  purposes  whatsoeyer 
collateral  to  this  action ;  Let  the  Defts,  the  Et.  Hon.  W.,  commonly 
called  Lord  B.  &c.,  within  (four)  days  after  service  of  this  order,  at  all 
seasonable  times  upon  reasonable  notice,  produce  at  the  office  of  their 
solrs,  Messrs.  — ,  situate  at  — ,  the  two  letters  dated  the  —  and  — 
days  of  — ^  and  mentioned  in  the  affidavit  of  — ,  filed  the  —  day  of  — , 
with  liberty  for  the  Pit,  his  solr  or  agent,  to  inspect  &c. — Defts  to 
produce  the  letters  before  the  examiner  or  at  the  hearing  as  required. 
— Costs  of  the  appeal  to  be  costs  in  the  action. — Hopkinson  v.  Lord 
Burghley,  L.  JJ.,  14  March,  1867,  A.  789 ;  S,  C,  2  Ch.  447,  following 
the  language  of  Richardson  v.  Hastings^  M.  B.  31  July,  1844,  B.  1599 ; 
7  Beav.  354. 


23.  Oi'derfor  Inspection  against  Uxors  on  Application  of  a  Claitnant 

after  Admon  Decree, 

Let  the  Pit  P.  and  the  Defts  C.  &c.,  within  (ten)  days  after  service 
of  this  order,  make  and  file  a  full  and  sufficient  affidavit  or  full  and 
sufficient  affidavits,  stating  whether  the  said  Pit  and  the  Defts  hath  or 
have  had  in  her,  his,  or  their  possession  or  power  any  and  (if  any)  what 
documents  relating  to  the  claim  in  this  action  of  the  applicant  O.,  and 
accounting  for  the  same.  Usual  directions  for  inspection,  ^. — Re 
M'  Veagh,  M'  Veagh  v.  CroaU,  5  March,  1863,  B.  501 ;  S.  C,  1  D.  J.  & 
8.  407. 


24.  Order  overruling  Objeciionsy  and  for  Production  against  Uxors 

on  like  Application. 

Let,  notwithstanding  the  objection  raised  by  the  Defts  B.  &c.,  by 
their  said  affidavit,  to  produce  the  documents  set  forth  in  the  second 
part  of  the  schedule  to  their  said  affidavit,  and  admitted  to  be  in  their 
or  his  possession  or  power,  the  Defts  B.  &c.,  at  all  seasonable  times, 
upon  reasonable  notice,  produce  at  the  office  of  &c.,  their  solrs,  situate 
at  — ,  the  bank  book  of  the  exors,  and  also  all  copy  letters  to  the  Pits 
from  the  Deft  B.  contained  in  the  letter  books  referred  to  in  the 
second  part  of  the  schedule  to  the  said  affidavit  of  the  said  Defts. 
— ^TJsual  directions. — Re  Detoson,  M.  B.  in  Chambers,  23  Nov.  1875, 
A.  2029. 
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25.  Claimant  against  Testator'* a  Assets  to  deposit  at  Jud^^s  Chambers 
suspected  Documents  used  by  him  as  Evidence^and  for  Inspection 
of  them  by  Witnesses — and  of  other  Documents  admitted. 

Let^  notwithstanding  the  order  of  — ,  in  Phillips  t.  Groves,  dated 
&o.,  the  claimant  P.,  within  (four)  days  after  service  hereof,  produce 
and  leave  until  further  order  with  the  Master  such  of  the  several  docu- 
ments as  are  mentioned  in  the  said  order,  and  as  the  claimant  has  used 
as  his  evidence  in  support  of  his  claim ;  And  Let  the  claimant,  within 
(four)  days  after  service  hereof,  produce  and  leave  at  the  office  of 
Mr.  H.,  at  — ,  his  solr,  the  several  other  documents,  letters,  papers,  and 
writings,  except  the  briefs  and  opinions  of  counsel,  admitted  by  the 
said  P.,  by  his  said  affidavit,  filed  on  the  —  day  of  — ,  and  the 
schedules  thereto,  to  be  in  his  possession,  custody,  or  power,  and  also 
an  alleged  letter  of  the  —  day  of  — ,  since  admitted  to  be  in  his  pos- 
session ;  And  Let  the  Pit  and  the  Deft  and  the  said  P.,  and  their  solrs, 
agents,  and  witnesses,  prior  to  their  examination,  be  at  liberty  from 
time  to  time  to  inspect  and  peruse  such  of  the  said  documents  as  shall 
be  so  left  with  the  Master;  but  such  inspection  by  the  Pit  and 
the  Deft,  their  solrs,  agents,  and  witnesses,  is  to  be  made  in  the 
presence  of  the  Master  and  the  solr  for  the  said  P.,  the  Pit  or 
Deft  first  giving  the  names  and  addresses  of  such  witnesses  to  the 
Master ;  And  Let  the  Pit  and  the  Deft,  and  their  respective  solrs, 
be  at  liberty  to  inspect  and  peruse  from  time  to  time  such  of  the  said 
several  other  documents,  letters,  papers,  and  writings  as  shall  be  so  left 
with  the  Master  as  aforesaid ;  and  the  Pit  and  the  Deft  are  to  be  at 
liberty  to  take  copies  thereof,  or  extracts  or  abstracts  therefrom,  as 
they  shall  be  advised,  at  their  own  expense;  And  Let  the  proper 
officer  produce  the  same  to  the  Pit's  solrs,  agents,  and  witnesses, 
before  the  Judge,  and  at  the  trial  of  this  action. — See  Groves  v.  G.y 
V.-O.  Wood,  13  Dec.  1853,  A.  585;  Kay,  xix. 

For  form  of  application,  see  D.  G.  F.  977. 

26.  Deposit  of  Mortgage  Deed  and  Policies  in  Court. 

Let  the  Deft  K.  deposit  the  said  two  policies  and  the  indenture  of 
mortgage,  dated  &c.,  and  made  between  &c.,  in  a  box  indorsed  In 
Chancery y  ^^Re  Swann^  deceased^  Swann  v.  Kersey ,  &c.,"  and  deposit 
the  box  BO  indorsed  in  the  Central  Office. — See  Swann  v.  S.^  V.-C.  M. 
at  Chambers,  19  Jan.  1876,  B.  824. 

27.  Orders  for  Production  in  Court  and  in  Chambers  erforced  by 

Attachment — 0.  xxxi,  21. 

Whebeas  by  an  order  dated  &c.,  it  was  ordered,  inter  alia,  that  the 
Deft  C.  should  within  fourteen  days  after  service  of  the  said  order 
make  and  file  a  full  and  sufficient  affidavit,  stating  whether  he  had  or 
had  hflrd  in  his  possession  or  power  anj^  and  (if  any)  what  documents 
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relating  to  the  matters  in  question  in  this  action,  and  accounting  for 
the  same  ;  And  it  was  ordered  that  the  said  Deft  should,  within  fouj; 
days  after  filing  such  affidavit,  produce  and  leaye  at  the  Central  Office 
the  documents  which  by  such  affidavit  should  appear  to  be  in  his 
possession  or  power,  except  such  of  the  same  (if  any)  as  he  might  by 
such  affidavit  object  to  produce ;  And  whereas  by  an  order  dated  &c.. 
It  was  ordered  that  the  Deft  should,  within  four  days  after  service  of 
the  said  order,  leave  in  the  Chambers  of  Mr.  Justice  A.,  situate  at  the 
Boyal  Courts  of  Justice,  the  following  account,  duly  verified  by  affidavit, 
that  is  to  say,  An  account  of  the  rents  and  profits  of  a  piece  of  land 
called  &c.,  in  the  writ  in  this  action  mentioned,  received  by  the  Deft 
as  agent  for  and  on  behalf  of  the  Pit,  between  the  —  day  of  —  and 
the  —  day  of  — .  Now  upon  motion  this  day  made  unto  this  Court 
by  counsel  for  the  Pit,  who  alleged  that  the  Deft  has  been  guilty  of 
a  contempt  of  this  Court  in  not  complying  with  the  said  orders,  and 
upon  reading  the  said  orders  and  the  affidavit  of  &c.,  filed  &c.,  and 
an  affidavit  of  &c.,  filed  &c.,  of  service  of  notice  of  this  motion  on 
the  Deft,  This  Court  doth  order  that  the  Pit  be  at  liberty  to  issue  a 
writ  or  writs  of  attachment  against  the  Deft  for  his  contempt  in  not 
having  filed  an  affidavit  nor  left  accounts  in  compliance  with  the  said 
orders  dated  &c.—CaulcHtt  v.  C,  V.-C.  H.,  30  March,  1876,  A.  636. 


28.  Order  on  Motion  objecting  to  Sufficiency  ofAnmcer  to  Interroga^ 

tories — 0.  xxxi,  10. 

Upon  motion  &c ,  by  counsel  for  the  Pits,  and  upon  hearing  counsel 
for  the  Defts,  and  upon  reading  an  affidavit  of  the  Doft  C,  and  an 
affidavit  of  the  Deft  W.,  filed  respectively  &c.,  in  answer  to  the  interro- 
gatories delivered  by  the  Pits  for  the  examination  of  the  said  Defts 
respectively,  This  Court  being  of  opinion  that  the  answer  of  the 
Deft  C.  to  the  first  of  such  interrogatories,  and  the  answer  of  the 
Deft  W.  to  the  first  and  second  of  such  interrogatories,  are  insufficient 
[if  so,  add  and  that  the  objections  taken  to  such  interrogatories  respec- 
tively by  such  affidavits  cannot  be  sustained],  doth  order  that  the  Deft 
C.  do  within  fourteen  days  after  service  of  this  order  file  an  affidavit 
in  further  answer  to  the  said  first  interrogatory,  and  that  the  Deft  W. 
do  within  fourteen  days  after  service  of  this  order  file  an  affidavit  in 
further  answer  to  the  said  first  and  second  interrogatories. — Costs  of 
all  parties  of  this  application  to  be  costs  in  the  action. — Chesterjield 
CoUiery  Co,  y.  Black,  V.-C.  H.,  13  June,  1876,  A.  1143. 


29.  Ex  parte  Order  under  Bankers^  Books  Evidence  Act,  42  8f  43  V. 

c.  11,8.  7f  to  inspect  Books, 

Upon  the  application  of  L.,  and  upon  hearing  the  solr  of  the 
applicant,  and  upon  reading  an  affidavit  of  &c.,  Let  the  applicant,  her 
solr  and  agent,  be  at  liberty,  at  all  seasonable  times  upon  reasonable 
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notioe,  to  inspect  and  take  copies  of  any  entries  in  the  books  of  the  — 
Bank,  limited,  situate  at  &c.,  and  at  their  branches  elsewhere  in 
London,  relating  to  dealings  and  transactions  by  and  between  the  said 
bank  and  the  firm  of  W.  and  P.,  who  kept  an  account  or  accounts 
with  the  said  bank  commencing  in  or  about  the  year  18 — ,  such 
inspection  and  copies  being  necessary  to  the  applicant  for  the  pro- 
ceedings in  this  action. — Re  Pickering^  P,  v.  P.,  Chitty,  J.,  at  Chambers, 
2  Dec.  1884,  B.  1454 ;  Neate  v.  Bushyy  Kblj,  J,,  at  Chambers,  13  June, 
1884,  B.  756;  Ee  Luckie,  Nixon  y.  Luckte,  Kay,  J.,  at  Chambers, 
8  March,  1883,  B.  354. 

For  form  of  summons  or  notice,  see  D.  C.  F.  298. 


30.  Order  for  Names  of  Parties  constituting  a  Firm  carrying  on 
Business  within  the  Jurisdiction — 0.  xlviiia  {repealing  O.  vii,  2; 
0.  IX,  6  and  7;  0.  xii,  16  and  16;  0.  xvi,  14  and  15; 
0.  XLii,  10 ;  and  0,  xlv,  10). 

Upon  the  application  of  the  Defts  [or  Pits],  and  upon  hearing  the 
solrs  for  the  applicants  and  for  the  Pits  [or  Defts],  Let  the  Pits  M.  & 
Co.  [or  the  Defts  N.  &  Co.],  on  or  before  &c.,  deliver  on  oath  to  the 
applicants  a  statement  of  the  names  and  addresses  of  all  the  persons 
who  were  at  the  time  of  the  accruing  of  the  cause  of  action  co-partners 
in  the  firm  of  the  Pits  M.  &  Co.  [or  Defts  N.  &  Co.]. 

The  application  should  be  made  in  Chambers.    For  form,  see  D.  C.  F.  36. 

As  to  form  of  order  in  patent  case  as  to  sale  by  Deft  of  pirated  machines, 
giving  names  and  addresses  of  purchasers,  but  not  of  his  agents  for  sale,  see 
Murray  v.  Clayton,  21  W.  B.  118. 

NOTES. 

DISCOVBKY  AND  PBODUCTION  GENERALLY. 

For  the  rules  of  the  Court  of  Chancery  as  to  discovery  and  production  of 
documents,  and  that  every  party  to  a  smt  in  equity  is  entitled  for  the  proof 
of  his  own  case  to  the  benefit  of  all  the  evidence,  personal  and  documentary, 
which  can  be  obtained  from  his  opponents,  material  to  the  questions  coming 
on  for  trial,  see  Wigram,  Hare,  and  Kerr  on  Discovery;  and  see  Dan. 
1534  et  8eq,y  and  Bowen,  L.  J.,  in  Leitch  v.  Abbott,  31  Ch.  D.  374,  C.  A. 

The  general  right  to  discovery  is  not  affected  by  the  Jud.  Acts,  which 
relate  only  to  procedure:  A.  O.  v.  OaskiU,  20  Ch.  D.  519,  C.  A. ;  Hunnings 
V.  WiUiamson,  10  Q.  B.  D.  470;  Lid,  Coope  cfe  Co.  v.  Emmeraon,  12  App. 
Ca.  300  ;  Lyell  v.  Kennedy,  20  Ch.  D.  489,  491,  C.  A. ;  8  App.  Ca.  217,  223 ; 
Kearaley  v.  Phillips,  10  Q.  B.  D.  466,  C.  A.  It  is  not  in  prmciple  more  ex- 
tensive than  it  formerly  was  in  the  Court  of  Chancery :  Lyell  v.  Kennedy, 
sup, ;  and  discovery  will  not  be  allowed  where  the  Court  of  Chancery  before 
the  Acts  would  not  have  allowed  it ;  e*g,,  when  the  subject  of  the  action  is  a 
penalty :  Runnings  v.  Williamson,  sup, ;  and  as  to  discovery  in  actions  for 
penalties,  v.  inf,  p.  95. 

A  Pit  is  entitled  to  discovery  of  the  facts  upon  which  the  Deft  relies  to 
establish  his  case,  but  not  of  the  evidence  which  it  is  proposed  to  adduce  : 
Eade  v.  Jacobs,  3  Ex.  D.  335,  C.  A. ;  for  illustrations  of  tne  effect  of  this 
principle,  see  in/.,  **  Eesistanoe  to  Discovery,"  pp.  84 — 86. 

Now  that  by  virtue  of  the  Jud.  Act,  1873,  s.  24  (2),  Courts  of  equity  and 
common  law  have  concurrent  jurisdiction,  a  plea  of  purchase  for  valuable 
consideration  is  no  longer  available  as  a  bar  to  discovery  in  an  action  to 
recover  possession  of  Icmd :  Ind,  Coope  &  Co,  v.  Emmerson,  12  App.  Ca.  300 ; 
and  the  ordinary  rules  of  discoyery  apply  to  patent  actions,  notwithstanding 
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the  statutory  provision  for  delivery  of  particulars:  Birch y,  Mather ,  22  Oh.  D. 
629. 

The  roles  of  equity  as  to  discovery  are  to  prevail :  Bolckowy  Vaughan  <fe  Co, 
V.  Fuher,  10  Q.  JB.  D.  166,  C.  A. ;  Anderson  v.  Bank  of  Columbia,  2  Oh.  D. 
654,  658,  C.  A. ;  Burros  v.  WhiU,  1  Q.  B.  D.  426,  0.  A. ;  and  see  Kearsley 
V.  PhiUips,  10  Q.  B.  D.  466,  0.  A. ;  regard  being  had  to  the  different  natures 
of  Chancery  and  common  law  actions :  A,  Q.r.  OaskiU,  20  Oh.  D.  530, 0.  A. ; 
Mercier  v.  Cotton,  1  Q.  B.  D.  442,  0.  A. 


ACnONS  FOR  DISCOVERY  ONLY. 

Now  that  every  Division  of  the  High  Oourt  has  e^ual  power  of  compelling 
discovery,  no  action  for  discovery  need  be  brought  m  one  Division  in  aid  of 
an  action  in  another :  Orr  v.  Diaper,  4  Oh.  D.  92 ;  and  actions  for  discovery 
only  can  rarely  now  be  necessary. 

It  has  now  been  decided  that  an  action  for  discovery  only  in  aid  of  pro- 
ceedings in  a  foreign  Oourt  will  not  lie :  Drey  foe  v.  Peruvian  Ouano  Co.,  41 
Oh.  D.  151 ;  following  Bent  v.  Yotmg,  9  Sim.  180 ;  and  observing  upon  Croioe 
V.  Del  Bio,  9  Sim.  185,  n. 

The  Oourt  will  not  compel  discovery  in  favour  either  of  an  inferior  Oourt 
or  a  Oourt  which  has  power,  in  itself,  to  compel  a  discovery :  Bent  v.  Young, 
9  Sim.  191 ;  Earl  of  Derby  v.  Duke  of  Athol,  1  Ves.  sen.  202. 

For  cases  in  which  discovery  has  been  granted  in  aid  of  arbitrations,  see 
Brit,  Empire  Shipping  Co.  v.  Somes,  3  K.  &  J.  433 ;  Ainsworth  v.  Starkie, 
W.  N.  (76)  8 ;  ana  semhle,  it  would  not  now  be  granted  having  regard  to 
O.  XXXVI,  50,  55c;  and  see  inf.  Ohap.  XXVL,  "Arbitrations." 

In  Orr  v.  Diaper,  4  Oh.  D.  92,  an  action  lay  against  shippers  of  goods 
bearing  counterfeits  of  Plt*s  trade  mark  for  discovery  of  names  of  consignors. 
For  action  in  aid  of  proceedings  to  recover  land  in  India,  see  Beiner  v. 
Marquis  of  Salisbury,  2  Oh.  D.  378. 

As  to  whether  an  action  will  lie  by  principal  against  agent  for  the  sole 
purpose  of  enforcing  production  of  documents  to  a  particular  person,  see 
Dadswell  v.  Jacobs,  34  Oh.  D.  278,  0.  A. 

Solrs  or  agents  ought  not  to  be  made  parties  for  discovery  only :  Burstall 
V.  Beyfus,  26  Oh.  D.  35,  0.  A. 


PROOEDTTRB  TO  OBTAIN  DISCOVERY. 

The  roles  of  procedure  as  to  discovery  and  inspection  are  contained  in 
0.  XXXI,  of  which  rr.  1— 11  and  r,  24  regulate  discovery  by  interrogatories ; 
rr.  12  and  13  refer  to  affidavit  of  documents ;  rr.  14—18  to  production  and 
inspection  of  documents ;  and  rr.  19 — 22,  both  to  discovery  and  inspection. 

^e  leave  of  the  Oourt  for  the  delivery  of  interrogatories  is  now  necessary 
in  all  cases :  0.  xxxi,  1,  2. 

Where  a  writ  is  issued  in  the  name  of  a  firm,  the  action  may  be  stayed 
until  the  Fits  or  their  solrs  shall  have,  in  answer  to  a  written  demand,  given 
the  names  and  addresses  of  the  members  of  the  firm :  0.  XLvmA,  2 ;  and 
where  a  firm  is  suing  or  being  sued,  any  party  may  apply  at  Ohambers 
(v.  sup,  p.  25)  to  a  Judge  for  a  statement  of  the  names  of  the  partners : 
0.  XLViiiA,  1 ;  Dan.  77 ;  but  this  did  not  apply  to  a  Pit  suing  on  oehalf  of 
himself  and  others  (underwriters) :  Be  Leathley,  W.  N.  (76)  259. 

By  O.  XLVinA,  1,  two  or  more  persons  liable  as  co-partners  and  carrying 
on  business  within  the  jurisdiction  may  be  sued  in  the  name  of  the  firm  of 
which  they  were  co -partners  when  the  cause  of  action  arose. 

As  to  discovery  in  aid  of  execution,  see  O.  XLii,  32 — 34,  and  inf,  Ohap. 
XXVn. ;  Irwell  v.  Eden,  18  Q.  B.  D.  588,  0.  A. 
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8ECX7BITY  FOB  008TS  OF  DI800TEBT. 

Any  party  seeking  discoyery  is  required  to  pay  a  sum  of  money  into  Court 
to  a  separate  account  in  the  action,  to  be  called ' '  Securilnr  for  Costs  Account/' 
to  abide  further  order :  0.  xxxi,  26.  In  liie  case  of  interrogatories,  the 
payment  is  to  be  made  before  delivery  of  them,  and  the  amount  is  5/.,  and  if 
the  number  of  folios  exceeds  five,  the  further  sum  of  10«.  for  every  additional 
folio.  In  other  cases  the  pa3rment  is  to  be  made  before  the  application  for 
discovery,  and  the  amount  is  o^.,  but  the  Court  or  Judge  may  di^t  payment 
of  an  additional  sum.  The  party  seeking  discovery  must,  with  his  interro- 
^tories  or  order  for  discover}',  serve  a  copy  of  the  receipt  for  the  payment 
into  Court,  and  the  time  for  answering  or  making  discovery  is  to  commence 
from  the  date  of  such  service.  The  party  from  whom  discovery  is  sought  is 
not  to  be  required  to  answer  or  make  discovery  unless  and  until  the  payment 
has  been  made :  Ibid,    For  forms  of  request,  &c.,  see  D.  C.  F.  953,  954. 

The  rule  does  not  apply  to  an  application  for  production  of  a  document  in 
which  both  parties  have  a  common  interest :  Brown  y.  Lielly  16  Q.  B.  D.  229. 

Where  one  set  of  interrogatories  was  delivered  to  several  Defts,  each  of 
whom  was  required  to  answer  particular  interrogatories,  only  one  sum  of  5^. 
was  required  to  bo  paid  :  Ed4r  v.  Attenborough,  23  Q.  B.  D.  130;  secus,  semble, 
where  separate  sets  are  delivered :  Ibid. ;  and  Campbell  v.  Lord  Poulett, 
W.  N.  (84)  48. 

Where  several  Defts  appeared  by  different  solrs  and  severed  in  their 
defences,  on  application  for  discovery  of  documents  and  leave  to  interrogate, 
the  Pits  were  required  to  pay  two  separate  sums  of  51,  in  respect  of  each 
Deft :  Liverpool  <€:  Manchester  Bread  Co,  v.  Firth,  (1891)  I  Ch.  367,  following 
Smith  v.  Reedy  W.  N.  (83)  196.  But  where  the  application  was  for  discovery 
of  documents  only,  the  fact  of  Defts  severing  was  not  a  ground  for  ordering 
more  than  one  deposit,  and  the  test  was  rather  considered  to  be  whetlier  there 
were  separate  grounds  of  action :  Joyce  v.  Beall,  (1891)' 1  Q.  B.  459. 

In  the  event  of  non-payment,  the  party  from  whom  discovery  is  sought  is 
relieved  from  answering,  but  is  not  entitled  to  apply  for  an  order  to  strike 
out  the  interrogatories:  Ed'er  v.  Aitenborovgh,  23  Q.  B.  D.  130. 

The  object  of  requiring  the  deposit  is  to  check  unnecessary  applications  for 
discovery.  It  is  intended  for  the  benefit  of  the  clients  themselves,  not  solely 
of  the  party  from  whom  discovery  is  sought :  Aste  t,  Stumore,  13  Q.  B.  D. 
326,  C.  A.  The  Court  has  discretion  to  dispense  with  the  deposit :  Newman 
V.  L,  <t  8,  W,  By,  Co,,  24  Q.  B.  D.  454 ;  distinguishing  Boarder  v.  Lindsay, 
34  W.  E.  473 ;  but  is  not  bound  to  do  so  simply  because  the  parties  have  so 
agreed :  Aate  v.  Stumore,  suji. 

As  to  poverty  being  a  ground  for  dispensing  with  the  deposit,  see  Smith  v. 
Went,  50  L.  T.  382 ;  32  W.  R.  512 ;  Compagnie  Pacifique  y.  Guano  Co,,  W.  N. 
(83)  166. 

The  power  to  order  additional  security  in  the  case  of  discovery  of  docu- 
ments IS  not  confined  to  the  occasion  when  the  order  is  made,  but  may  be 
exercised  at  any  subsequent  time  if  circumstances  so  require :  Cooke  y.  Smith, 
(1891)  1  Ch.  509,  C.  A. 

After  the  cause  or  matter  has  been  finally  disposed  of,  the  amount  deposited 
is,  unless  otherwise  ordered,  to  be  paid  out  to  the  party  who  paid  it  in,  in 
the  event  of  costs  being  adjudged  to  him,  but,  if  he  is  ordered  to  pay  costs, 
is  to  be  subject  to  a  Hen  for  sudi  costs :  O.  xxxi,  27.  Where  no  taxation  of 
costs  is  required,  the  taxing  officer  or  master  may  grant  a  certificate  which 
will  operate  as  an  order  for  payment :  0.  xxxi,  28. 

LEAVE  OF  THE  COURT. 

By  0.  XXXI,  2,  ''  On  an  application  for  leave  to  deliver  interrogatories,  the 
particular  interrogatories  proposed  to  be  delivered  shall  be  submitted  to  the 
Court  or  Judge,  in  deciding  upon  such  application  the  Court  or  Judge  shall 
take  into  account  any  offer  which  may  be  made  by  the  party  sought  to  be 
interrogated,  to  deliver  particulars,  or  to  make  admissions,  or  to  produce 
documents  relating  to  the  matter  in  question,  or  any  of  them,  and  leave 
shall  be  given  as  to  such  only  of  the  interrogatories  submitted  as  the  Court 
or  Judge  shall  consider  necessary  either  for  disposing  fairly  of  the  canBe  or 
matter  or  for  aaying  costs." 
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A  copy  of  the  proposed  interrogatories  should  he  served  on  the  party  to  he 
interrogated  hefore  the  application  is  made :  D.  0.  F.  956 ;  and  the  particular 
interrogatories  proposed  to  he  delivered  must  he  suhmitted :  0.  xxxi,  2 ;  l)ut 
the  Court  will  not  settle  the  interrogatories,  or  decide  as  to  their  relevancy 
in  particular :  see  Martin  v.  Spicer,  32  Ch.  D.  692  ;  Swabey  v.  Dovet/y  32 
Ch.  D.  352 ;  Hall  v.  Liardety  W.  N.  (83)  165 ;  D.  0.  P.  956. 

In  general  discovery  will  not  he  allowed  till  after  defence,  as  until  then  it 
is  usually  impossihle  to  say  what  the  matters  in  question  are :  SaeJis  v. 
Speilman,  37  Ch.  D.  303;  Merder  v.  Cotton,  1  Q.  B.  D.  442,  0.  A. ;  Hancock 
V.  GueHn,  4  Ex.  D.  3;  Webster  v.  Whewall,  15  Ch.  D.  120  ;  Republic  of  Costa 
Rica  V.  Strousberg,  11  Ch.  D.  323,  C.  A. ;  Davies  v.  Williams,  13  Ch.  D.  550; 
hut  there  is  no  ahsolute  rule  of  practice  to  that  effect,  at  all  events  in  the 
Chancery  Division :  Harbord  v.  Monk,  9  Ch.  D.  617. 

In  a  redemption  action  against  a  mort^^agee  in  possession,  production  was 
ordered  before  defence,  without  any  special  case  heing  made :  Union  Bank  of 
London  v.  Manhy,  13  Ch.  D.  239,  C.  A. ;  and  in  Harbord  v.  Monk,  9  Ch.  D. 
616,  in  an  action  hy  a  stockhroker  to  open  accounts,  and  alleging  huud,  hoth 

farties  were  to  dehver  interrogatories,  the  defence  not  to  he  put  in  until  the 
It  had  answered  the  Deft's  interrogatories. 
A  Deft  will  not  in  general  he  allowed  to  exhihit  interrogatories  hefore  he 
has  put  in  his  defence :  Duney  v.  Longboume,  2  Ch.  D.  704 ;  and  see  Egre- 
mont  V.  Egremont  Co,,  14  Ch.  t>.  158 ;  unless  the  discovery  is  in  the  nature 
of  particulars  which  are  necessary  to  enahle  him  to  prove  his  defence; 
Augustinus  v.  Nerinckx,  16  Ch.  D.  13,  C.  A. ;  or  to  decide  whether  to  defend : 
Hawley  v.  Reade,  W.  N.  (76)  64 ;  or  how  much  to  pay  into  Court :  Megaw  v. 
Diarmid,  L.  B.  Ir.  10  C.  L.  376 ;  H(yrne  v.  Hough,  L.  R.  9  C.  P.  135 ;  Frost 
v.  Brook,  23  W.  E.  260;  32  L.  T.  312 ;  Clarke  v.  Bennett,  32  W.  R.  550. 

Documents  referred  to  in  a  pleading"  must  he  produced  as  soon  as  the 
pleadine  is  delivered,  unless  some  special  reason  is  shown :  Quilter  v.  Heatley, 
23  Ch.  D.  42,  C.  A. ;  and  qucere^  whether  there  is  any  general  rule  of  practice 
that  the  Pit  cannot  ohtain  an  order  for  production  hefore  he  has  delivered 
his  statement  of  claim:  Republic  of  Costa  Rica  v.  Strouaberg,  11  Ch.  D.  323, 
C.  A. ;  hut  general  discovery  of  documents  will  not  be  allowed  unless 
essential  to  the  statement  of  the  Pit's  claim :  Cashin  v.  Craddock,  2  Ch.  D. 
140,  147  ;  and  see  Davies  v.  Williams,  13  Ch.  D.  550;  Phillips  v.  P.,  40L.T. 
815,  822 ;  27  W.  B.  940 ;  British  and  Foreign,  &c,  Co.  v.  Wright,  32  W.  R. 
413 ;  and,  althoug^h  particulars  have  been  applied  for  by  the  Deft,  the  Pit 
will  be  allowed  discovery  if  it  is  necessary  to  enable  him  to  give  details,  and 
the  Deft,  from  the  nature  of  the  case,  lias  means  of  knowledge  which  the 
Pit  has  not :  Leitch  v.  Abbott,  31  Ch.  D.  374,  C.  A. ;  Millar  v.  Harper,  38 
Ch.  D.  110,  C.  A. ;  Waynes  Merthyr  Co.  v.  Radford  &  Co.,  (1896)  1  Ch.  29; 
even  though  the  object  of  the  action  is  to  open  settled  accoimts :  Whyte  v. 
Ahrens,  26  Ch.  D.  717,  C.  A. ;  Sachs  v.  Speilman,  37  Ch.  D.  295 ;  and  see 
#iip.  Chap,  v.,  **  Pleadings." 

The  allowance  by  a  Judge  of  interrogatories  to  be  administered  to  a-  party 
does  not  amount  to  a  decision  that  the  party  is  bound  to  answer  them,  but 
leaves  him  at  liberty  to  take  any  objection  to  answering  which  he  might 
otherwise  have  taken  :  Peek  v.  Ray,  (1894J  3  Ch.  282,  C.  A.  An  appeal  from 
the  allowance  of  interrogatories  by  a  Judge  will  not  be  allowed  unless  the 
Judge  has  gone  on  a  wrong  principle,  or  done  substantial  injustice :  /S*.  C. 

As  to  reftisal  of  discovery  as  not  being  sufficiently  material  at  a  particular 
stage  of  the  action,  see  inf,  **  Pbemature  Discovbey,"  pp.  86—88. 

ENTEBROGATOEIES. 

By  O.  XXXI,  1,  **  in  any  cause  or  matter  the  Pit  or  Deft,  by  leave  of  the 
Court  or  a  Judge,  may  deliver  interrogatories  in  writing  for  the  examiiiation 
of  the  opposite  parties,  or  any  one  or  more  of  such  parties,  and  such  inter- 
rogatories when  delivered  shall  have  a  note  at  the  foot  thereof  stating  which 
of  such  interrogatories  eadi  of  such  persons  is  rec[uired  to  answer ;  provided 
that  no  party  shall  deliver  more  than  one  set  of  interrogatories  to  the  same 
party  without  an  order  for  that  purpose  ;  provided  also  that  interrogatories 
which  do  not  relate  to  any  matters  in  question  in  the  cause  or  matter  shall 
be  deemed  irrelevant,  notwithstanding  that  they  might  be  admissible  on  the 
oral  cross-examination  of  a  witness. 

YOL.  I.      •  F 
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An  *' opposite  party*'  is  one  between  whom  and  the  party  seeking  dis- 
coyery  there  is  on  issue  joined :  Molloy  y.  Kilby^  15  Ch.  t>.  164,  G.  A. ;  and 
see  S/iaw  y.  Smithy  18  Q.  B.  D.  193,  0.  A.  Thus,  Defts  to  counter-claim,  not 
being  Defts  in  the  original  action,  cannot  interrogate  Pit :  Molloy  y.  Kilhy, 
8up, ;  but  see  Alcoy  &  Oandia  Ey,  Co.  y.  Oreenhili^  74  L.  T.  345,  where  dis- 
coyeiy  of  documents  as  between  co-Defts  to  a  counter-claim  was  ordered. 

Third  parties  haying  liberty  to  appear  at  the  trial  and  oppose  the  Pit's 
claim  are  opposite  parties  liable  to  be  mterrogated :  Eden  y.  Weardale  Iron  Co., 

34  Ch.  D.  233,  C.  A. ;  MacAlister  y.  Bishop  of  Rochester,  5  C.  P.  D.  194 ;  and, 
beine  in  the  position  of  Defts,  can  interrogate:  Eden  y.  WeardaU  Iron  Co., 

35  Ch.  D.  287,  C.  A. ;  but  a  Deft  is  not  in  general  an  opposite  party  to  his  co- 
Deft  :  Brown  y,  Watkins,  16  Q.  B.  D.  125.  An  infant  Pit  or  Deft  could  not 
be  compelled  to  answer,  interrogatories :  Mayor  y.  Collins,  24  Q.  B.  D.  361 ; 
or  make  discoyery  of  documents :  Curtis  y.  Mundy,  (1892)  2  Q.  B.  178 ;  but 
as  to  proceedings  for  divorce,  qucere :  Eed/em  y.  -B.,  (1891)  P.  139,  C.  A. ; 
nor  a  guardian  ad  litems  as  he  cotdd  not  make  admissions  against  the  infant's 
interest:  Ingram  y.  Little,  11  Q.  B.  D.  251;  and  a  next  friend  is  not  a 
"party"  to  the  action:  Be  Coracllis,  Lawton  y.  Elwes,  52  L.  J.  Ch,  599; 
Dyke  y.  Stephens,  30  Ch,  D.  189 ;  48  L.  T.  425 ;  31  W.  E.  414  ;  but  now,  by 
r.  29,  0.  XXXI  is  made  applicable  to  infant  Pits  and  Defts,  and  to  their  next 
friends  and  guardians  ad  litem. 

By  0.  XXXI,  5,  **  if  any  party  to  a  cause  or  matter  be  a  body  corporate 
or  a  joint  stock  co.,  whether  uicorporated  or  not,  or  any  other- body  of 
persons  empowered  by  law  to  sue  or  be  sued,  whether  in  its  own  name  or  in 
the  name  of  any  officer  or  other  person,  any  opposite  party  may  apply  for  an 
order  allowing  him  to  deliyer  interrogatories  to  any  member  or  officer  of  such 
corporation,  co.  or  body,  and  an  order  may  be  made  accordingly." 

This  rule  does  away  with  the  former  practice  in  equity  of  making  the  sec- 
retary or  some  other  officer,  against  whom  no  relief  was  claimed,  a  parW  for 
the  purposes  of  discoyery  only :  Wilson  y.  Church,  9  Ch.  D.  552 ;  and  the 
answer  now  is  that  of  the  corp.  and  can  b&  read  against  them:  Welsbach 
Incandescent,  &c,  Co.  y.  New  Sunlight,  &c,  Co.,  (1900)  2  Ch.  1,  C.  A. 

A  similar  provision  was  made  by  C.  L.  P.  Act,  1854,  s.  51,  as  to  which  see 
Bechervaise  y.  O.  W.  By.,  L.  E.  6  C.  P.  36;  and  directors  had  to  answer 
interrogatories  after  the  commencement  of  a  winding-up :  Madrid  Bank  y. 
Bayley,  L.  E.  2  Q.  B.  37. 

The  person  requiring  the  discoyery  cannot  select  any  person  he  thinks  fit» 
but  the  Corp.  must  name  a  proper  person :  Bep.  of  Costa  Bica  y.  Erlanger,  1 
Ch,  D.  171,  C.  A. ;  and  see  Manchester,  &c.  Co.  y.  Slagg,  W.  N.  (82)  127. 

The  duty  of  the  officer  in  answer  is  limited  to  knowledge  obtained  in  the 
course  of  nis  employment  by  the  co.,  or  from  other  officers  and  agents 
similarly  employed:  Welsbach  Incandescent,  &c.  Co,  y.  New  Sunlight,  &c, 
Co.,  sup. 

Where  a  corp.  elected  to  answer  by  their  town  clerk,  who  was  a  solr,  he 
could  not  dechne  to  answer  questions  on  the  ground  of  professional  privilege : 
Swansea  Corp.  v.  Quirk,  5  G.  P.  D.  106 ;  secus,  where  by  the  terms  of  the 
order  the  corp.  were  required  so  to  answer:  Salford  Corp.  y.  Lever,  24 
Q.  B.  D.  695. 

In  an  action  against  a  municipal  corp,  for  malicious  arrest,  the  town  derk 
was  interrogated :  McFadzen  v.  Liverpool  Corp,  L.  E.  3  Ex.  279. 

The  secretary  of  a  co.  is  usually  the  proper  person  to  answer :  Berkeley  v. 
Standard  Discount  Co.,  13  Ch.  D.  97,  99,  C.  A,,  xmder  a  winding-up  as  well 
as  in  an  action ;  Be  Alexandra  Palace  Co.,  16  Ch.  D.  58.  Where  the  applica- 
tion is  for  delivery  of  interrogatories  to  a  member  of  the  co.,  notice  of  the 
application  ought  in  general  to  be  served  upon  him :  Chaddode  v.  British 
South  Africa  Co.,  (1896)  2  Q.  B.  153,  C.  A.  If  a  member  of  the  co.  is 
examined,  he  cannot  refuse  to  file  his  affidavit  in  answer  until  he  has  been 
paid  his  taxed  costs  of  making  it :  Berkeley  v.  Standard  Discount  Co.,  sup. 

The  lic^uidator  of  a  co.  being  wound  up  is  subject  to  discovery  as  an  ordi- 
nary litigant  in  proceedings  against  stran^rs  or  alleged  contnbutories : 
Be  Barned's  Banking  Co.,  2  Ch.  350 ;  but  m  questions  between  creditors, 
contnbutories,  and  officers  of  the  co.,  it  is  the  duty  of  the  liquidator  to  give 
them  every  opportunity  of  becoming  acquainted  with  anything  material,  out 
he  can  act  only  under  the  direction  of  me  Court  as  to  production  of  books, 
&c. :  Gooch's  Case,  7  Ch,  207 ;  and  cannot  be  required  to  make  an  affidavit 
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of  docmnents,  except  under  special  circumstances :  Re  Mtdual  Society,  22 
Oh.  D.  714,  0.  A. 

The  ordinary  practice  is  for  the  co.'s  solr  to  act  for  the  person  interrogated, 
who  should  not  incur  separate  costs :  Berkeley  y.  Standard  Discount  Co,,  sup,, 

And  as  to  production  of  documents  by  officers  of  corps.  &c.,  see  inf, 
p.  71. 

By  O.  XXXI,  28,  "  in  any  action  against  or  by  a  sheriff  in  respect  of  any 
matters  connected  with  the  execution  of  his  office,  the  Court  or  a  Judge  may, 
on  the  application  of  either  party,  order  that  the  affidavit  to  be  made  in  answer 
either  to  interrogatories  or  to  an  order  for  discovery  shall  be  made  by  the 
officer  actually  concerned." 

The  suppliant  in  a  petition  of  right  is  not  entitled  to  discovery  or  produc- 
tion against  the  Crown :  inf.  Chap.  XXV. ;  and  see  Lane  v.  Gray,  16  Eq. 
552 ;  secus,  the  Crown  as  against  me  suppliant :  Tomline  Y,The  Queen,  4  £x. 
D.  282 ;  Bray,  70. 

A  foreign  sovereign  suing  in  the  Courts  of  this  coimtry  must  be  taken  so 
far  to  submit  to  the  jurisdiction  that  he  must  give  discovery  :  Sou^h  African 
Bepttblic  V,  La  Compagnie  Franco- Beige  du  Chemin  de  Fer  du  Nord,  (1898) 

1  Ch.  190 ;  and  see  lyioleau  v.  U.  S,',  2  Eq.  669. 

A  recognised  foreign  government  suing  in  an  English  Court  was  not 
required  to  name  any  co-Fit  for  purposes  of  discovery  :  U,  S,  v.  Wagner,  2 
Ch.  582 ;  but  could  only  obtain  relief  by  complying  with  the  rules  as  to  dis- 
covery :  Priokau  v.  U,  8.,  2  Eq.  669 ;  and  the  proceedings  could  be  stayed 
until  some  person  had  been  named  who  could  be  made  Deft  to  a  cross  bill  for 
discovery  :  B^.  of  Peru  v.  Weguelin,  20  Eq.  140;  but  the  English  Deft  could 
not  himself  choose  a  person  for  that  purpose :  ^cp.  of  Costa  Rica  v.  Erlanger, 
19  Eq.  33 ;  1  Ch.  D.  171,  C.  A. ;  and  that  the  president  of  a  republic  should 
not  be  made  a  party  for  discovery,  see  Prioleau  v.  U,  S, ;  Bep,  of  Costa  Bica 
V.  Erlanger,  sup. 

Where  the  agent  of  a  f  orei^  principal  sues  in  his  own  name  on  a  contract 
with  him  as  agent,  the  Deft  is  entitlea  to  the  same  discovery  as  if  the  prin- 
cipal were  a  party,  and  to  a  stay  of  proceedings  until  such  discovery  is  made : 
Willis  V.  Baddeley,  (1892)  2  Q.  B.  324,  C.  A. 

The  object  of  interrogatories  is  not  merely  to  give  to  the  interrogating  party 
information  as  to  that  of  which  he  is  ignorant,  but  to  enable  him  to  obtain 
admissions :  A.  O.  v.  Oaskill,  20  Ch.  D.  619,  C.  A. ;  and  the  fact  that  the 
information  may  be  obtained  on  examination  and  cross-examination  at  the 
trial  is  no  bar  to  the  discovery :  Ihid, ;  but  {semhle)  interrogatories  should 
not  be  made  use  of  where  the  required  admissions  can  equally  well  be 
obtained  by  particulars  or  otherwise:  Clarke  v.  C,  W.  N.  (99)  130,  per 
Kekewich,  J. 

A  Pit  in  an  ejectment  action  has  the  same  right  to  interrogate  (in  support 
of  his  own  title)  as  a  Pit  in  any  other  action  :  Lyell  v.  Kennedy,  8  App.  Ca. 
217. 

Where  Defts  in  ejectment  alleged  possession  by  their  tenants,  the  Pits 
were  entitled  to  interrogate  as  to  &e  dates,  but  not  as  to  the  nature,  of  the 
tenancies :  Eyre  v.  Bodgers,  40  W.  E.  137. 

But  in  general  a  Pit  in  an  action  for  a  penalty  will  not  be  allowed  to 
administer  interrogatories :  Hunnings  v.  Williamsany  10  Q.  B.  D.  459 ;  Martin 
V.  Treacher,  16  Q.  B.  D.  507 ;  and  v.  inf.  p.  95 ;  Saunders  v.  Wiel,  (1892) 

2  a  B.  IS,  321 ;  Mexhorough  (E,)  v.  Whitwood  Dist.  Council,  (1897)  2  Q.  B. 
Ill,  C.  A. ;  seem,  where  tne  action,  though  in  form  for  a  penalty,  is  in 
substance  for  damages :  Adams  v.  Batley,  18  Q.  B.  D.  625,  C.  A. 

For  form  of  interrogatories,  see  E.  S.  C.,  App.  B.  6 ;  D.  C.  F.  957 ;  Cawley 
V.  Burtim,  32  W.  E.  33. 

Pits  (exors)  were  allowed  to  interrogate  as  to  the  circumstances  of  an 
alleged  payment  to  their  testator  of  the  sum  claimed  by  them :  Hills  v.  Wates, 
L.  E.  9  C.  P.  688. 

A  Deft  may  ask  by  interrogatories  any  questions  tending  to  destroy  the 
Pit's  claim :  boffman  v.  Posiill,  4  Ch.  673. 

As  to  Deft  interrogating  Pit  in  action  for  breach  of  contract,  see  Jourdain 
y.  Palmer,  L.  E.  1  Ex.  102 ;  and  that  he  can  do  so  as  to  the  amoimt  of 
damage  or  Pit's  expenses  when  he  bond  fide  desires  to  know  what  to  pay 
into  Court,  Horns  v.  Hough,  L.  E.  9  C.  P.  135 ;  Frost  v.  Brook,  23  W.  E. 
260;  32  L.  T.  312;  Megaw  y.  Diarmid,  L.  E.  Ir.  10  C.  L.  376;  but  not  aa 
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to  witnesees :  8,  C, ;  nor  so  as  to  deter  from  giying  eyidenoe  at  all :  Stock  y. 
EUis,  22  W.  E.  17. 

As  the  proper  mode  of  obtaining  discovery  of  documents  is  by  an  order  for 
an  affidavit  of  documents,  an  interrogatory  as  to  documents  was  always  dis- 
couraged, and  no  exceptions  to  the  answer  to  it  were  allowed :  Piffard  y. 
Betby,  1  Eq.  623 ;  Bapiard  y.  Hunter,  19  Jur.  165 ;  4  W.  R.  34 ;  though  if  it 
was  answered  at  all,  it  was  to  be  answered  fully :  Piffard  y.  Beeby,  sup, ;  and 
now  a  general  roving  interrogator}',  in  the  nature  of  a  cross-examination  on 
the  affidavit  of  documents,  will  not  be  permitted :  Hall  v.  Truman^  Hanhury  4: 
Co,,  29  Ch.  D.  307,  C.  A. ;  Morris  v.  Edwards,  23  a  B.  D.  287,  0.  A. ;  8.  C, 
15  App.  Ca.  309 ;  NichoU  v.  Wheeler,  17  Q.  B.  D.  101 ;  Edison  Co,  v.  Holland 
Co,,  W.  N.  (88)  31 ;  Jacobs  v.  G,  W.  By,  Co.,  W.  N.  (84)  33;  secus,  perhaps, 
an  interro^atoxy  as  to  specified  relevant  documents,  where  a  special  ground 
for  requirmg  discovery  is  shown :  Hall  v.  Truman,  Hanbury  d;  Co,,  sup, ; 
Morris  v.  Edwards,  15  App.  Ca.  314 ;  and  see  Newall  v.  Telegraph,  <fcc.  Co,', 
2  Eq.  756. 

And  a  party  cannot  be  required  to  set  out  his  imperfect  recollection  of  a 
document  not  produced  for  his  inspection,  and  not  suggested  to  be  lost  or 
beyond  the  jurisdiction :  Dalrymple  v.  Leslie,  8  Q.  B.  D.  5. 

And,  generally,  as  to  the  matters  in  respect  of  which  an  answer  to  interro- 
gatories may  be  required,  v.  inf.  **  Resistance  to  Discovery." 

By  0.  XXXI,  7,  any  interrogatories  may  be  set  aside  on  the  eround  that 
they  have  been  exhibited  unreasonably  or  vexatiously,  or  strucK  out  on  the 
ground  that  they  are  prolix,  oppressive,  unnecessary,  or  scandalous;  and 
any  application  for  this  purpose  may  be  made  within  seven  days  after  service 
of  the  interrogatories. 

Per  Pit's  interrogatories  struck  out  in  an  action  against  the  publisher  of 
a  newspaper  for  libel,  see  Wilton  v.  Brignell,  W.  N.  (75)  239;  20  S.  J.  121 ; 
Carter  v.  Leeds  Daily  News  Co,,  "W.  N.  (76)  11 ;  and  v,  in/,  p.  95. 

The  rule  applies  to  interrogatories  generally,  and  under  it  all  or  any  of  a 
set  of  interrogatories  may  be  set  Bsi&  or  struck  out ;  or  the  whole,  though 
some  diVQperse  unobjectionable :  Oppenheim  v.  Sheffield,  (1893)  1  Q.  B.  5,  C.  A. 
(disapproving  Sammons  v.  Bailey,  24  Q.  B.  D.  727) ;  Cowley  v.  Barton,  32 
W.  B.  33.  But  the  rule  is  now  of  rare  application :  see  D.  C.  F.  958 ;  and 
sup.  p.  65. 

By  0.  XXXI,  3,  in  adjusting  the  costs  of  the  cause  or  matter,  incjuiry 
shall  at  the  instance  of  any  party  be  made  into  the  propriety  of  exhibiting 
interrogatories,  and  if  it  is  the  opinion  of  the  taxing  officer,  or  of  the  Court 
or  Judge,  either  with  or  without  an  application  for  mquiry,  that  interroga- 
tories have  been  exhibited  unreasonably,  vexatiously,  or  at  improper  length, 
the  costs  occasioned  by  the  interrogatories  and  tiie  answers  thereto  aaall 
be  paid  in  any  event  by  the  party  in  fault. 

AFFIDAVIT  m  ANSWER. 

The  affidavit  in  answer  to  interrogatories  is  to  be  filed  within  ten  days,  or 
such  other  time  as  a  Judge  may  allow  (r.  8),  and,  unless  it  is  otherwise 
ordered,  is,  if  exceeding  ten  folios,  to  be  printed  (r.  9).  The  form  is  given 
in  E.  S.  p.,  App.  B.  7. 

A  foreigner  will  be  allowed  a  reasonable  time  for  answering :  The  Emma, 
24  W.  E.  (Adm.)  587  ;  34  L.  T.  742 ;  and  see  0.  xi,  4. 

By  r.  6,  **  any  objection  to  answering  any  one  or  more  of  several  inter- 
rogatories on  the  groimd  that  it  or  they  is  or  are  scandalous  or  irrelevant,  or 
not  bond  fide  for  the  purpose  of  the  cause  or  matter,  or  that  the  matters 
inquired  into  are  not  sufficiently  material  at  that  s1»ge,  or  on  any  other 
ground,  may  be  taken  in  the  affidavit  in  answer." 

This  course  should  always  be  taken  where  particular  interrogatories  are 
objected  to :  Sammons  v.  Bailey,  24  Q.  B.  D,  727 ;  Oay  v.  Labouchere, 
4  Q.  B.  D.  206;  Spokes  v.  Orosvenor  Hotel  Co.,  (1897)  2  Q.  B.  124,  C.  A.; 
and  see  Harvey  v.  Lovekin,  10  P.  D.  122,  130,  C.  A. 

As  to  the  striking  out  pleadings  on  the  ground  of  scandal,  v.  sup,  p.  34 ; 
and  as  to  the  cases  in  which  discovery  may  be  resisted,  v,  inf,  p.  82  et  seq. 

By  r.  10,  **  no  exceptions  shall  be  taken  to  any  affidavit  in  answer,  but  the 
sufficiency  or  otherwise  of  any  such  affidavit  objected  to  as  insufficient  shall  be 
determined  by  theCourtoraJudgeonmotion  or  summons":  seeD.  C.  F.  961 ;  and 
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by  r.  1 1,  ''if  any  person  interrogated  omits  to  answer,  or  answers  insufficiently, 
the  party  interrogating  may  apply  to  the  Court  or  a  Judge  for  an  order 
requiring  him  to  answer,  or  to  answer  further,  as  the  case  may  be.  And  an 
order  may  be  made  requiring  him  to  answer  or  answer  further,  either  by 
affidavit,  or  by  vivd  voce  examination,  as  the  Judge  may  direct." 

The  rule  of  the  Court  has  always  been,  that  a  Deft  answering  must  answer 
fnllj :  see  Saull  y.  Browne,  9  uh.  364 ;  although  his  case  depends  on  a 
yanety  of  circumstances,  and  though  he  denies  Uie  Pit's  case  in  ioto,  unless 
he  can  show  that  the  discovery  is  sought  yexatiously  or  oppressively,  or  is 
such  as  to  be  burdensome  and  injurious  to  him,  and  never  likely  to  oe  used. 
A  full  answer  is  one  which  answers  all  interrogatories  which  are  material  to 
the  points  to  be  decided  at  the  trial,  and  as  to  which  no  valid  claim  of 
privilege  is  set  up.  But  in  considering  the  question  of  sufficiency,  the  Court 
regards  the  substance  and  not  the  form  of  the  answer :  Lyell  v.  Kennedy,  27 
Ch.  D.  16,  C.  A. ;  Parker  v.  WelU,  18  Ch.  D.  487,  C.  A. ;  Bolckow,  Vaughan 
&  Co.  y.  Fisher,  10  Q.  B.  D.  166,  170,  C.  A.  . 

No  answer  can  be  required  as  to  conclusions  of  law  or  inference  from  facts 
or  construction  of  instruments ;  and  a  party  cannot  be  required  to  admit  on 
oath  that  which  he  has  already  admitted  in  his  statement  of  defence :  A.  G, 
V.  Oaskill,  20  Ch.  D.  519,  C.  A.  But  a  question  of  fact  must  be  answered, 
though  it  refer  to  written  documents :  Hoffman  v.  Postill,  4  Ch.  673. 

Where  particular  questions  are  asked  as  to  the  contents  of  certain  letters 
which  are  required  to  be  set  out,  an  answer  simply  that  they  contain  no 
such  matter,  or  that  if  any  such  letters  were  written  or  received,  they  have 
not  been  preserved,  is  insufficient :  Rishton  v.  Grissell,  14  W.  E.  678,  789 ; 
but  in  the  case  of  a  letter  of  which  the  writer  (Deft  in  a  libel  action)  has  not 
preserved  a  copy,  it  is  a  sufficient  answer  that  he  does  not  recollect  the 
contents  with  exactness :  Dalrymple  v.  Leslie,  8  Q.  B.  D.  5. 

As  to  referring  to  books  instead  of  setting  out  the  contents  in  an  answer, 
see  Drake  v.  Symes,  Joh.  647 ;  Telford  v.  Rvshin,  1  Drew.  &  S.  148. 

An  answer  stating  that  the  Deft  had  already  answered  precisely  similar 
interrogatories  filed  in  an  action  at  law  by  the  same  Pit  touching  the  same 
subject  was  held  insufficient :  Hudson  v.  Qrenfell,  3  Gifi.  388 ;  5  L.  T.  417. 

Pit  in  a  copyright  action  is  entitled  to  particular  discovery  as  to  the 
ori^nal  sources  from  which  Deft  alleges  he  derived  his  information :  Kelly 
y.  Wyman,  17  W.  R.  399 ;  20  L.  T.  300. 

The  summons  for  further  answer  ought  in  general  to  specify  the  inter- 
rogatories or  parts  of  interrogatories  to  which  a  further  answer  is  required  : 
Ansiey  v.  N,  &  S.  Woolvnch  Subway  Co.,  11  Ch.  D.  439;  Chesterfield  Colliery 
Co,  y.  Black,  24  W.  R.  783;  but  where  all  tiie  answers  are  objected  to,  a 
summons  for  further  answer  may  be  in  general  terms :  Furher  v.  King,  50 
L.  J.  Cli.  496 ;  29  W.  R.  536. 

On  a  question  of  sufficiency,  the  party  may  refer  to  the  whole  of  his  answer, 
but  must  not  endeavour  to  import  into  an  admission  matter  imconnected 
with  it :  Lyell  v.  Kennedy,  27  Ch.  D.  1,  C.  A. ;  and  see  O.  xxxi,  24 ;  and  inf, 
p.  97. 

As  a  party  is  bound  to  ansvrer  to  the  best  of  his  knowledge,  information 
and  belief,  he  must  make  reasonable  endeavours  to  procure  information  from 
his  agents  (such  as  bankers  or  solrs)  or  servants,  and  an  answer  simply 
denying  knowledge  may  be  insufficient,  if  it  does  not  show  that  he  has  made 
such  endeavours:  Boldkow,  Vaughan  <t  Co, y, Fisher,  10  Q.  B.  D.  161,  C.  A. ; 
Anderson  v.  Bank  of  Columbia,  2  Ch.  D.  644,  657,  659 ;  AllioU  v.  Smith, 
(1895)  2  Ch.  Ill ;  and  see  Welsbach  Incandescent,  <fcc.  Co,  v.  New  Sunlight, 
&c,  Co,,  (1900)  2  Ch.  1,  C.  A. ;  secus,  where  there  is  nothing  to  show 
that  the  acts  as  to  which  he  is  interrogated  were  done  in  the  presence  of 
his  servants  or  agents:  Rasbothamy,  Shropshire  Union,  &c,  Co,,  24  Ch.  D. 
110;  and  see  A,  O,  v.  Rees,  12  Beav.  60;  Hall  y,  L.  &  N,  W.  Ry.,  35  L.  T. 
848 ;  Hennessyy,  Wright,  36  W.  R.  879 ;  24  Q.  B.  D.  445,  n. ;  London,  Tilbury 
&  Southend  Ry.  Co.  v.  Kirk  &  Randall,  51  L.  T.  599. 

But  an  exor  cannot  be  interrogated  as  to  whether  trust  funds  alleged  to 
have  been  reoeived  by  his  testator  nad  been  paid  by  the  latter  to  his  bankers 
or  solrs  at  a  period  so  remote  as  twenty  years  prior  to  his  death :  Alliott  v. 
Smith,  {1S95)  2  Ch.  111. 

A  party  cannot  be  required  to  answer  as  to  his  information  and  belief  with 
T^^  to  facts,  when  8uc}i  information  and  belief  are  derived  solely  frpxQ 
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oonununicationB  piiyileged  on  ground  of  professional  confidence :  Kennedy  y. 
LyelU  9  App.  Ca.  81 ;  and  v,  inf.  p.  89. 

Where  a  claim  of  privilege  is  set  up,  a  furfcKer  answer  will  not  be  required 
unless  it  ia  clear  the  claim  cannot  be  substantiated ;  reasonable  suspicion  is 
not  sufficient :  Lyell  v.  Kennedy ^  27  Ch.  D.  1,  C.  A. 

It  is  only  in  cases  of  insufficiency  that  a  further  answer  can  be  required ; 
the  duty  of  the  Court  being  to  consider  sufficiency  or  insufficiency,  not  truth 
or  falsity:  Lyell  v.  Kenn^y,  27  Ch.  D.  1,  C.  A. ;  but  (per  Bowen,  L.  J.)  an 
embarrassing  answer  may  be  dealt  with  as  insufficient :  Ihid, 

An  evasive  answer  in  an  extreme  case  has  been  taken  off  the  file :  Furher 
V.  King,  60  L.  J.  Ch.  496;  29  W.  B.  536;  Read  v.  Barton,  3  K.  &  J.  166; 
3  Jur.  N.  S.  263 ;  and  see  Hill  v.  HaH-Davis,  26  Ch.  D.  470,  C.  A. ;  but  in 

ganeral  a  further  answer  will  be  ordered :  Lyell  v.  Kennedy,  27  Ch.  D.  28, 
.  A. ;  and  see  Hunter  v.  Nockolds,  2  Ph.  540 ;  Marsh  t.  Hunter,  3  Madd. 
437. 

Where  a  further  answer  vivd  voce  is  directed,  it  may  be  made  a  term  of  the 
order  that  the  costs  of  and  occasioned  by  l^e  application  shall  be  borne  by  the 
party  interrogated  in  any  event,  but  in  general  the  costs  should  be  reserved : 
Vicary  v.  O.  N.  Bv.  Co.,  9  Q.  B.  D.  168. 

Sudi  answer  omv  can  be  required  viva]  voce  as  would  have  been  sufficient 
in  the  affidavit,  and  any  exammation  exceeding  these  limits  must  be  at  the 
cost  of  the  party  examming :  Litchfield  v.  Jones,  54  L.  J.  Ch.  207 ;  51  L.  T. 
572 ;  33  W.  R.  251. 

Where  a  full  answer  had  been  given  to  the  Pit,  a  voluntary  liquidator,  a 
strong  case  was  required  to  induce  the  Court  to  allow  a  further  examination 
under  the  Compames  Act,  1862,  s.  115 :  Be  Metropolitan  Bank,  Heiron's  Case, 
15  Ch.  D.  139,  C.  A. 

Refusal  to  file  an  answer  as  complicated,  informal,  and  uncertain,  was 
sustained :  Walker  v.  Daniell,  22  W.  B.  595 ;  30  L.  T.  357. 


DISCOYEBY  OF  D0CX7MXNTS. 

By  0.  XXXI,  12,  **any  party  may,  without  filing  any  affidavit,  apply  to 
the  Court  or  a  Judge  for  an  order  mrecting  any  other  party  to  any  cause  or 
matter  to  make  discovery  on  oath  of  tbe  documents  which  are  or  have  been 
in  his  possession  or  power,  relating  to  any  matter  in  question  therein.  On 
the  hearing  of  such  application  the  Court  or  Judge  may  either  refuse  or 
adjourn  the  same,  if  satisfied  that  such  discovery  is  not  necessary,  or  not 
necessary  at  that  stage  of  the  cause  or  matter,  or  make  such  order,  either 
generally  or  limited  to  certain  classes  of  documents,  as  may,  in  their  or  his 
discretion,  be  thought  fit ;  provided  that  discoverer  shall  not  be  ordered  when 
and  so  far  as  the  Court  or  Judge  shall  be  of  opinion  that  it  is  not  necessary 
either  for  disposing  of  the  cause  or  matter,  or  wr  saving  costs." 

The  rule  does  not  alter  principles,  but  gives  the  Court  discretion  to  refuse 
discovery  where  there  is  no  reasonable  prospect  of  its  being  of  use :  Downing 
v.  Falmouth  Sewerage  Board,  37  Ch.  D.  234,  0.  A. 

On  an  application  for  an  affidavit  of  documents,  special  evidence  should 
not  be  adduced,  but  the  Court  will  look  at  all  the  proceedings  in  the  action, 
pleadings  as  well  as  evidence :  Dovming  v.  Falmouth  Sewerage  Board,  sup. 
Where  mere  is  a  mass  of  affidavits,  notice  i^ould  be  given  of  the  particular 
portions  relied  on :  Ibid, 

After  reference  of  an  action  by  consent  to  an  arbitrator,  no  order  for  dis- 
covery can  be  made,  as  nothing  remains  but  for  the  Court  to  record  judgment 
according  to  the  award:  Penrice  v.  Williams,  23  Ch.  D.  353. 

As  to  the  stage  of  the  action  at  which  application  for  discovery  should  be 
made,  r.  inf.  p.  86 ;  and  for  cases  in  which  discovery  or  inspection  may  be 
ordered  to  await  the  decision  of  an  issue  or  question,  which  ought  to  be 
decided  first,  or  on  which  the  right  to  it  depends,  v.  r.  20. 

The  expression  "  any  other  party,"  in  r.  12,  is  confined  to  opposite  parties 
(as  to  meaning  of  which,  v.  sup.  p.  66):  Broivn  v.  Wathins,  16  Q.  B.  D. 
125 ;  Shaw  v.  Smith,  18  Q.  B.  D.  193,  C.  A. ;  and  therefore  a  Deft  cannot  in 
general  obtain  discovery  of  documents  from  his  co-Deft :  Brown  v.  Watkins, 
sup. 

A  person  consenting  to  be  treated  aa  a  party  to  an  action  may  have  pro- 
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duetion  ^m  the  partiee  who  obtained  the  consent  order :  Dent  y.  D.,  1  Eq. 
186. 

O.  xxxvn,  7 ,  under  which  the  Court  has  power  *  *  at  any  stage  of  the  proceed- 
ings," to  order  attendance  of  any  person  for  producing  documents  which  he 
could  be  compelled  to  produce  at  t^e  hearing,  does  not  confer  any  new  right 
of  discovery  against  non-parties :  Straker  y.  Reynolds,  22  Q.  B.  D.  357.  The 
object  of  the  rule  was  to  remove  the  difficulty  which  existed  in  compelling 
production  at  any  other  stage  than  the  hearing,  and  the  Court  has  no  juris- 
diction to  order  a  non-party  to  produce  a  document  unless  the  parties  are 
entitled  to  the  production  of  it  lor  the  purpose  of  justice  at  the  moment  the 
order  is  made  :  Elder  v.  Carter,  25  Q.  B.  D.  194,  C.  A. ;  Re  Smith,  Williama 
V.  Frere,  (1891)  1  Ch.  323;  and  see  PameU  v.  Wood,  (1892)  P.  137,  C.  A. ; 
Zumbeck  v.  Bigga,  82  L.  T.  654 ;  48  W.  E.  507 ;  and  as  to  the  effect  of  an  order 
imder  the  rule  (which  is  equivalent  to  a  suhpcena  duces  tecum),  and  that  it  may 
be  made  ex  parte  on  a  non-party,  see  Re  Smithy  Williams  v.  Frere,  sup. 

It  was  at  one  time  doubted  {Law  v.  Indisputable,  &c,  Co,,  10  Ha.  xx.),  but 
afterwards  settled,  that  where  production  of  documents  was  required  from  a 
CO.,  the  secretary  or  some  other  officer  should  make  an  affidavit :  see  Ranger 
V.  G,  W.  Ry,,  4  D.  &  J.  74;  and  see  Ryde  Commrs,  v.  J.  of  TT.  Ferry  Co,, 
Form  12,  p.  54 ;  and  as  to  delivering  interrogatories  to  members  or  officers 
of  corporations,  v,  sup,  p.  66.  The  clerk  of  a  co.  making  affidavit  that  the 
documents  were  in  the  custody  of  tiie  warden  and  court  of  assistants,  and 
that  without  their  leave  he  had  not  access  to  them,  but  not  stating  that  he 
had  asked  leave  and  been  refused,  had  to  make  a  further  affidavit :  A,  O,  y. 
Mercers*  Co.,  9  W.  E.  83;  3  L.  T.  438;  and  after  an  affidavit  by  directors 
that  they  had  no  documents  in  their  possession  other  than  those  in  the 
possession  of  the  co.,  a  furtiier  affidavit  by  them  that  they  had  no  documents 
whatever  in  their  possession  or  power,  was  held  insufficient :  Clinch  v.  Finan^ 
eial  Corp,,  2  Eq.  271. 

Affidavit  of  documents  on  behalf  of  a  municipal  corp.  has  been  ordered 
to  be  made  hj  the  town  clerk :  Corp,  of  Hastings  v.  Ivall,  8  Ch.  1017 ;  and  as 
to  claim  of  privilege  in  such  a  case,  v.  sup,  p.  66. 

Defts  who  stated  in  their  answer  that  they  had  been,  but  were  no  longer, 
treasurers  and  trustees  of  the  society,  could  not  be  ordered  to  produce  docu- 
ments in  the  society's  possession  :  Penney  v.  Ooode,  1  Drew.  474 ;  and  where 
the  officers  have  been  changed  since  the  transaction,  see  Moline  v.  Tasmanian 
Ry,,  32  L.  T.  828 ;  and  that  they  cannot  evade  giving  discovery  by  resigning : 
Acomh  y.  Landed  Est,  Co,,  14  W.  E.  387 ;  14  Ij.  T.  57.  The  solr  of  a  co.  is 
not  an  "  officer  "  of  it :  Brovun  v.  Thames,  &c,  Co,,  43  L.  J.  C.  P.  112. 

As  to  production  of  a  co.'s  books  by  the  secretary  on  his  cross- exiamination, 
under  a  subpoena  duces  tecum,  see  In  re  Emma  Mine,  10  Ch.  194;  and  as  to 
examining  officers  of  the  co.  and  other  persons  in  a  winding-up,  and  requir- 
ing production  of  documents,  see  Companies  Act,  1862,  s.  115,  and  Buckley, 
328  et  seq, ;  N.  Australian  Co.  v.  Ooldshorough,  (1893)  2  Ch.  381 ;  as  to  pro- 
duction to  inspectors  appointed  by  the  Board  of  Trade,  s.  58. 

As  to  the  right  to  inspect  documents  in  the  custody  of  the  Court  in  Lunacy, 
see  Re  Sirachan,  (1895)  1  Ch.  439,  C.  A. ;  and  as  to  discovery  of  documents 
in  actions  for  libel,  see  Hope  y.  Brash,  (1897)  2  Q.  B.  188 ;  Yorkshire  Provident 
Co.  y.  CHlbeH,  (1895)  2  Q.  B.  148,  0.  A. ;  Kelly  y,  Colhoun  ri899),  2  I.  E.  199. 

The  liquidator  oi  a  co.,  being  an  officer  of  the  Couri  actmg  under  its 
direction  as  to  production  of  booxs,  &c.,  will  not,  as  of  course,  be  ordered  to 
make  an  affidavit  of  documents :  Re  Mutual  Society,  22  Ch.  D.  720,  C.  A. ; 
Oooeh's  Case,  7  Ch.  207 ;  and  as  to  discovery  by  liquidators,  v,  sup,  p.  66. 
And  that  a  trustee  in  bankruptcy.  Pit  in  an  action,  will  not  be  allowed  to 
avail  himself  of  s.  27  of  the  Bankruptcy  Act,  1883,  so  as  to  obtain  discovery 
from  a  stranger,  see  Re  Franks,  Exp.  Oittins,  (1892)  1  Q.  B.  646. 

The  Crown  in  proceedings  against  a  corp.  to  establish  rights  to  foreshore 
has  the  same  right  to  discovery  as  a  subject  has  against  a  subject  in  an 
ordinary  action,  not  only  of  the  documents  relating  to  the  jjarts  of  the  river 
claimed,  but  also  of  acts  of  ownership  and  other  toings  which  tend  to  show 
that  the  Defts  are  not  absolute  owners  of  tiie  foreshore :  A.  G,y.  Newcastle- 
upon-Tyne  Corp.,  (1897)  2  Q.  B.  384,  C.  A. 

As  to  discovery  by  a  foreign  government,  v,  «Mp.  p.  67.  Where  Pits,  a 
foreign  republic,  persisted  in  not  filing  a  sufficient  affidavit,  a  day  was  fixed 
for  dismiflsal  of  bill  and  repayment  to  Deft  of  money  paid  into  Court,  unless 
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sufficient  affidavit  then  filed :  Eep.  of  Liberia  v.  Imperial  Bank,  9  Ch.  569 ; 
affirmed  in  D.  P.  aub  nom.  Rep.  of  Liberia  v.  Roye^  1  Apn.  Ca.  139.  An 
affidavit  by  the  consul  in  England  as  to  documents  abroad  tnat  *'  to  the  beet 
of  his  knowledge,  remembrance,  information  and  belief  *'  there  were  no  such 
documents,  was  insufficient :  S.  C, 


APFIDAYIT  A8  TO  DOCUMSNTS. 

The  affidavit  to  be  made  by  the  party  against  whom  an  order  for  produc- 
tion is  made  is  to  be  in  the  Form  8  in  App.  B.  to  E,  S.  0. ;  D.  C.  F.  967  ;  and 
is  to  specify  those  documents  which  the  deponent  objects  to  produce :  r.  13. 

As  to  examination  of  witnesses  and  production  of  documents  in  Scotland, 
see  22  V.  c.  20 ;  48  «&  49  V.  c.  74,  s.  2  ;  Campbell  v.  A,  G.,  2  Ch.  571. 

The  applicant  is  obliged  to  accept  the  oath  of  the  adverse  paity  as  to  the 
description,  relevancy,  and  possession  of  the  documents:  Wright  v.  Pitt, 
3  Ch.  809 ;  Lyell  v.  Kennedy,  27  Ch.  D.  19.  C.  A. ;  Wiedeman  v.  Walpole,  24 
Q.  B.  D.  537 ;  and  the  affidavit  is  therefore  conclusive  against  the  party 
seeking  discovery,  unless,  either  from  the  affidavit  itself  or  from  the  docu- 
ments therein  I'eferred  to,  or  from  the  pleadings,  it  can  be  shown  to  be 
insufficient  or  inaccurate :  Jones  v.  Monte  Video  Oas  Co,,  6  Q.  B.  D.  556,  C.  A. ; 
Hall  V.  Truman,  29  Ch.  D.  319,  C.  A. ;  Comp.  Financiere  v.  Peruvian  Guano 
Co,,  11  Q.  B.  D.  55,  C.  A. ;  M(yrris  v.  Edwards,  15  App.  Ca.  309;  although 
it  merely  goes  to  knowledge,  information  and  belief;  Adams  v.  Fisher, 
3  My.  &  C.  526 ;  or  belief  on  advice :  Peile  v.  StoddaH,  I  Mac.  &  G.  192 ; 
Chart,  Bank  of  India  v.  Rich,  4  B.  &  S.  73 ;  1 1  W.  R,  830 ;  unless  there  is 
something  to  show  that  the  statement  is  untrue :  Mansell  y.  Feeney,  2  J. 
&  H.  313  ;  9  W.  R.  532 ;  Combe  v.  Corp.  of  Lond,  1  Y.  &  C.  C.  651 ;  Ltiscombe 
V.  Steer,  37  L.  J.  Ch.  119;  Greenwood  v.  G,,  6  W.  R.  119  (in  which  case  the 
order  should  be  for  a  fxirther  affidavit,  and  not  for  production  at  once :  Corp. 
of  Hastings  v.  Ivall,  8  Ch.  1017) ;  or  that  tiie  party  has  not  examined  the 
documents  sufficiently  to  know  their  contents :  Manly  y.  Bewicke,  8  D.  M.  & 
G.  476 ;  4  W.  R.  757. 

And  see  Gresley  v.  Mousley,  2  K.  &  J.  288 ;  Commrs,  of  Sewers  y.  Glasse, 
15  Eq.  302 ;  Sutherland  v.  S,,  17  Beav.  209. 

The  untruth  may  be  shown  by  contradictory  statements,  by  a  discrepancy 
between  the  affidavit  and  other  documents  already  produced,  or  by  the  nature 
of  the  case :  Bowes  v.  Femie,  3  M.  &  C.  632  ;  Greenwood  v.  (?.,  6  W.  R.  1 19 ; 
or  by  anything  which,  appearing  on  the  face  of  the  pleadings,  is  **  enough  to 
raise  a  reasonable  suspicion  that  the  Deft  has  further  documents  which  may 
help  the  Pits  to  make  out  their  case : "  Turner,  L.  J.,  in  Noel  y.  N.,  I  D.  J. 
&  S.  473 ;  Wright  y.  Pitt,  3  Ch.  809 ;  Comp,  Financiere  y.  Peruvian  Guano 
Co,,  11  Q.  B.  D.  55,  C.  A. ;  ex,  gr,,  where  a  number  of  customers*  names  were 
given,  but  no  books  relating  to  the  business:  SauU  v.  Brovme,  17  Eq.  402 ; 
and  see  Macfarlan  v.  Rolt,  14  Eq.  580;  West.  &c.  Co,  v.  Clayton,  12  W.  R, 
123;  9  L.  T.  634;  Imp.  Land  Co.  of  M.  y.  Masterman,  22  W.  R.  66; 
29  L.  T.  559. 

And  the  rule  as  to  the  condusiyeness  of  the  affidavit  applies  when  the  claim 
is  for  privilege  on  the  ground  that  the  documents  relate  exclusively  to  the 
party's  own  case :  Bewicke  v.  Graham,  7  Q.  B.  D.  400,  C.  A. ;  A.  G.  y. 
Emerson,  10  Q.  B.  D.  191,  C.  A.;  RoberU  v.  Oppenheim,  26  Oh.  D.  724. 
C.  A. ;  Tinless  the  Court  can  see  with  reasonable  certainty  that  the  nature  of 
the  documents  has  been  misrepresented  or  misconceived  :  A.  G.  y.  Emerson, 
sup, ;  and  see  Roberts  v.  Oppenheim,  sup. 

And  where  the  description  of  some  of  the  documents  in  the  schedule  to  the 
affidavit  appeared  not  to  agree  with  a  claim  ol  professional  privilege,  a 
further  affidavit  was  ordered  :  Lyell  y.  Kennedy,  8  App.  Ca,  217,  229. 

As  to  whether  the  affidavit  can  be  regarded  as  conclusive  in  respect  of 
specific  documents  of  which  inspection  is  sought  under  rr.  17,  18,  see  FFtede- 
man  v.  Walpole,  24  Q.  B.  D.  537 ;  S.  C„  24  Q.  B.  D.  626,  C.  A. 

In  one  case  the  Court  inspected  one  of  the  documents,  and  finding  the  affi- 
davit was  manifestly  inaccurate  as  to  it,  ordered  inspection  of  all :  Ponaonby 
v.  Hartley,  W.  N.  (83)  13,  44 ;  but  tiie  proprietyof  such  a  practice  has  been 
questioned :  see  Leslie  y.  Cave,  56  L.  T,  332 ;  35  W.  R.  515 ;  and  Re  ffoUotvay, 
12P.  D,  169, 
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When  the  documents  have  been  inspeoted  by  the  Court  by  consent  of  the 
parties,  no  appeal  -will  lie :  Busiros  y.  White ,  1  Q.  B.  D.  423,  C.  A. 

An  affidavit  primd  facie  sufficient  cannot  be  impeached  by  a  contentious 
affidavit :  Jones  v.  Monte  Video  Oas  Co.,  sup, ;  Morris  y.  Edwards,  23  Q.  B.  D. 
287,  C.  A. ;  15  App.  Ca.  309 ;  and  see  Richards  y.  Watkins,  6  Jur.  N.  S.  168 ; 
ReyntU  y.  Sprye,  1  D.  M.  &  G.  656,  712;  or  questioned  by  interrogatories : 
Nicholl  y.  Wheeler,  17  Q.  B.  D.  101,  0.  A.;  IlaU  y.  Truman,  29  Ch.  D.  307, 
C.  A. ;  except  as  to  specified  relevant  documents  upon  a  primd  facie  case 
being  shown:  Ibid.;  and  see  Newall  y.  Telegraph,  &c.  Co.,  2  Eq.  756;  and 
Bray,  214,  505. 

Tne  documents  must  be  described  with  sufficient  distinctness  to  enable  the 
Court  to  enforce  its  order :  Taylor  y.  Batten,  4  Q.  B.  D.  85,  C.  A. ;  Bewick  y. 
Orahamy  7  Q.  B,  D.  400,  410,  C.  A. ;  and  see  Fortescue  y.  F.,  24  W.  R.  945 ; 
Bovill  y.  Cowan,  5  Ch.  495 ;  IlamiUon  y.  NoU,  16  Eq.  112,  117 ;  Budden  y. 
Wilkinson,  (1893)  2  Q.  B.  432,  C.  A. ;  and  possession  must  be  admitted 
clearly.  It  has  been  held  sufficient  if  the  relevancy  can  be  inferred  from  the 
description  in  the  schedule,  though  no  express  admission  of  it  appear  in  the 
body  of  the  affidavit :  Storey  v.  Lennox,  1  My.  &  C.  525.  A  party  must 
examine  his  documents  before  answering  or  making  affidavit  as  to  their  rele- 
vancy, to  enable  himself  to  schedule  them  correctly :  Oabbett  v.  Cavendish, 
3  Swa.  267,  n. ;  and  must  show  that  he  has  tried  to  obtain  the  information 
required  from  his  agents :  Glengall  v.  Fraser,  2  Ha.  99 ;  M'Intosh  v.  G,  W. 
By.,  4  D.  &  S.  544 ;  and  v.  sup,  p.  69. 

A  statement  that  the  documents  did  not  ** relate  to  or  evidence"  the  title 
of  the  Pit  was  too  ambiguous :  Felkin  v.  Herbert,  30  L.  J.  Ch.  798  ;  9  W.  E. 
756 ;  and  see  McLean  v.  Jones,  66  L.  T.  653  ;  and  inf.  pp.  84,  85. 

The  inaccuracy  of  the  affidavit  as  to  one  document  does  not  of  itself  destroy 
privilege  as  to  others :  Leslie  v.  Cave,  56  L.  T.  332 ;  35  W.  E.  515. 

As  to  the  identification  of  letters,  where  numerous,  by  tying  them  up  in 
bundles,  and  numbering  or  otherwise  distinguishing  them,  so  that  they  may 
be  readily  called  for,  see  Cooke  v.  Smith,  (1891)  1  Ch.  509,  C.  A. ;  Hill  v. 
Hart-Davis,  26  Ch,  D.  740,  C.  A. ;  Bewicke  v.  Graham,  7  Q.  B.  D.  400,  C.  A. ; 
Taylor  y.  Batten,  sup. ;  Mayor  of  Bristol  v.  Cox,  26  Ch.  D.  681 ;  Walker  v. 
FooU,  21  Ch.  D.  836;  Budden  v.  Wilkinson,  (1893)  2  a  B.  432,  C.  A. ;  but 
the  practice  must  not  be  too  freel^r  used:  see  Milbank  v.  M.,  (1900)  1  Ch. 
376,  C.  A. ;  and  as  to  the  description  of  documents  or  letters  for  which 
privilege  is  claimed,  see  Taylor  v.  Batten,  4  Q.  B.  D.  88 ;  Bewicke  v.  Cfraliam, 
#ttp. ;  Gardner  v.  Irvin,  4  Ex.  D.  53,  0.  A. 

The  affidavit  must  not  be  confined  to  documents  for  which  an  order  for 
production  could  be  made  under  r.  14,  as  being  in  the  pjossession  or  power  of 
the  deponent :  v.  inf.  p.  74 ;  but  all  documents  must  be  included  of  which  the 
party  nas  any  possession  or  property  jointly  with  others,  or  even  in  which  he 
has  no  propeity  at  all,  proviaed  they  are  in  his  corporeal  possession  (see 
Form  7,  sup.  p.  52):  and  see  Price  v.  P.,  48  L.  J.  Ch,  215;  Vyse^r.  Foster,  13 
Eq,  602 ;  SwansUm  v.  Lishman,  45  L.  T.  360 ;  Bray,  225. 

Books  of  a  Bolr  employed  by  a  trustee  to  receive  rent  of  trust  property 
were  not  required  to  oe  mentioned  in  the  trustee's  affidavit  of  documents : 
Eglinlon  v.  Lamb,  35  L,  J.  Ch,  113 ;  12  Jur.  N.  S.  45 ;  13  L.  T.  698 ;  14  W.  E. 
170 ;  ColyerT.  C,  30  L.  J.  Ch.  408;  4  L.  T.  134;  9  W.  E.  452.  Production 
was  ordered,  at  the  instance  of  a  purchaser  under  a  decree,  of  documents 
relating  to  the  property:  Dent  v.  />,,  35  L.  J.  Ch.  112. 

An  affidavit  by  husband  and  wife  should  state  what  documents  they  or 
either  of  them  have  or  have  had  in  the  possession  or  power  of  them  or  either 
of  them.  It  is  not  sufficient  to  state  wnat  documents  are  in  their  joint  i)os- 
session,  as  that  might  enable  them  to  keep  back  documents  of  which  one  of 
them  had  separate  possession :  Fendall  v  O'ConneU,  29  Ch.  D.  899,  C.  A. 

Where  underwriters  were  8uing[  in  the  names  of  a  foreign  firm,  they  could 
not  relieve  themselves  from  makmg  a  further  affidayit  on  the  ground  that 
they  had  done  all  they  could  to  comply  with  the  order,  but  the  case  was  to  be 
treated  as  if  the  nominal  Pits  were  suing  for  their  own  benefit :  Wilson  v. 
Baffalovich,  7  Q.  B.  D.  553,  C.  A. 

A  party  must  make  the  affidavit  thoi^h  there  is  nothing  to  show  that  there 
are  any  aocuments :  The  Minnehaha,  L.  E.  3  A.  &  E.  148 ;  and  though  he 
has  sood  grounds  against  producing  the  documents.  It  is  not  sufficient  for 
the  deponent  to  state  that  aocuments  are  privileged ;  he  sboifld  set  fortl^  the 
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facts  upon  wliich  the  privilege  is  grounded :  Oardner  r.  Irvin^  4  Ex.  D.  49, 
0.  A. ;  Tayhyr  v.  BaUen,  4  Q.  B.  D.  85,  C.  A. 

An  affidavit  unnecessarily  prolix  was  ordered  on  motion  to'  be  taken  off  the 
file:  Walker  y,Poole,  21  Gh,D,%^. 

It  seems  that  documents  for  which  privilege  is  claimed  as  relating  to  the 
party's  own  title  only  are  sufficiently  described  by  giving  their  dates :  Taylor 
v.  Oliver,  45  L.  J.  Ch.  774 ;  34  L.  T.  902. 

The  Deft*s  time  for  filing  the  affidavit  ought  not  to  be  extended  until  he 
has  received  from  the  I^ts  particulars  of  claims  for  damages:  Maxim- 
Nwdenfelt,  Ac.  Co,  v.  Nordenfelt,  (1893)  3  Ch.  122,  C.  A. 

As  to  what  documents  must  be  produced  under  a  auhpoena  duces  tecum  by  a 
solr  not  a  party,  see  Lee  v.  Angas,  2  £q.  59 ;  by  a  partner  in  a  bank  of  the 
bank's  books,  A,  Q.  v.  WiUorif  9  Sim.  526 ;  by  the  secretary  of  a  co.  on  a 
petition  to  wind  up,  Rp  Emma  Mine,  10  Ch.  194 ;  as  to  allowing  inspection 
oy  intended  witnesses,  v.  inf,  p.  81. 


PBODTJCTION  OF  DOCUMENTS. 

By  0.  XXXI,  14,  which  reproduces  in  a  somewhat  different  form  the  Chan- 
cery Procedure  Act,  1852  (15  &  16  Y.  c.  86),  ss.  18,  20,  now  repealed,  "it 
shall  be  lawful  for  the  Court  or  a  Judge  at  any  time  during  the  pendency  of 
any  cause  or  matter,  to  order  the  production  by  any  paxty  thereto,  upon 
oath,  of  such  of  the  documents  in  his  possession  or  power,  relating  to  any 
matter  in  question  in  such  cause  or  matter,  as  the  Court  or  Judge  shall  think 
right ;  and  the  Court  may  deal  with  such  documents,  when  produced,  in 
such  manner  as  shall  appear  just." 

Orders  for  production  are  not  made  on  the  solrs  of  the  parties :  Caihin  y. 
Craddock,  2  Ch.  D.  140. 

The  right  to  production  is  not  more  extensive  as  against  a  Pit  than  a  Deft : 
Minet  v.  Morgan,  8  Ch.  361 ;  21  W.  E.  467 ;  but  see  Boyd  y.  Pf«rie,  17  W.  E. 
903,  and  Hoffmann  v.  Postill,  4  Ch.  673. 

Production  cannot  be  ordered  when  no  proceeding  has  been  commenced : 
Re  Burton,  Ac.  Co,,  31  L.  J.  Q.  B.  62 ;  but  may  be  when  only  an  appeal  is 
pending  :  Re  Nat  Funds  Asa.  Co,,  24  W.  R.  774. 

Production  waa  ordered  on  a  Plt*s  application  after  replication  :  La/one  y. 
Falkland  lal  Co,,  4  K.  &  J.  38 ;  6  W.  B.  4 ;  Parkinson  v.  Chambers,  1  K.  & 
J.  72. 

The  Deft  had  no  right  to  production  until  he  had  put  in  his  answer :  Smith 
y.  Lay,  18  W.  B.  915 ;  Ealliday  v.  Temple,  8  D.  M.  &  G.  96 ;  but  see  P.  of 
FT.  V.  Liverpool,  1  Sw.  114 ;  3  Sw.  570;  but  had  though  he  had  not  filed  an 
affidavit :  Ealdane  y.  Eck/ord,  7  Eq.  425 ;  or  a  further  affidavit  of  documents 
after  an  order  to  do  so :  Noel  y,  N.,  1  D.  J.  &  S.  468. 

A  Pit  lost  his  right  to  move  on  an  admission  of  relevancy  in  the  answer  by 
amending  his  bill,  and  thereby  altering  his  case :  Haverfiefd  v.  Pyman,  2  Ph. 
202 ;  but  this  depended  on  the  nature  and  extent  of  the  amendment :  A.  G, 
y.  Thompson,  8  Ma.  118;  Evans  v.  Richard,  1  Sw.  7;  and  in  Warden  y. 
Peddington,  32  Beav.  639,  the  Pit  was  held  entitled  to  a  further  affidavit  on 
account  of  his  amendments. 

Notice  may  be  given,  at  any  time,  to  any  party  to  produce  any  document 
referred  to  m  his  pleadings  or  affidavits,  and  if  the  notice  be  not  complied 
witii  (except  for  sucn  cause  as  the  Court  shall  consider  sufficient),  such  docu- 
ment cannot  be  used  in  evidence :  O.  xxxi,  15.  For  form  of  such  notice, 
see  E.  S.  C,  App.  B.  No.  9. 

An  affidavit  not  filed,  but  of  which  a  copy  has  been  furnished  to  the  oppo- 
site party,  is  an  affidavit  within  this  rule,  and  under  r.  18  an  order  may  be 
made  for  inspection  of  documents  referred  to  in  such  an  affidavit :  Re  Fenner 
and  Lord,  (1897)  1  Q.  B.  667,  C.  A. 

The  rule  extends  to  the  contract  sued  on,  referred  to  bythe  Pit  in  an  affi- 
davit in  answer  to  interrogatories :  Morse  v.  Peachey,  39  W,  E.  592. 

Notice  niust  be  given  (see  the  form  E.  8.  C,  App.  B.  No.  10)  by  the 
party  required  to  produce  of  willingness  to  produce  such  doctmients  for 
inspection  at  the  omce  of  his  solr,  at  a  time  named  (within  two  or  four  days, 
according  as  the  documents  have  or  have  not  been  set  out  by  him  in  his  affi- 
davit of  documents),  or  in  the  case  of  bankers*  books,  or  other  books  of 
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aoeoiuit,  or  books  in  constant  use  in  trade  or  business,  at  their  usual  place  of 
custody »  and  any  objection  to  production  must  then  be  stated :  r.  17  ;  and  in 
default  an  order  for  inspection  founded  on  an  affidavit  may  be  made  by  a 
Judge:  r.  18. 

The  object  of  rr.  15  to  18  is  to  ^ve  parties  the  same  advantage  as  if  the 
documents  had  been  fully  set  out  in  the  pleadings,  and  immediate  production 
of  such  documents  must  be  given,  unless  special  reason  to  the  contrary  can 
be  shown  :  Quilter  v.  Heatiey,  23  Ch.  D.  42,  0.  A. 

Production  of  books  or  documents  in  a  district  registry  may  be  ordered 
in  any  action :  Jud.  Act,  1873,  s.  66. 

In  lunacy,  inspection  of  documents  in  the  custody  of  the  Court  is  allowed 
only  on  an  order  of  a  Master  or  Judge  in  lunacy.  Inspection  of  reports 
made  to  the  Court  by  its  own  medical  adviser  is  never  allowed,  but  with  this 
exception,  liberty  to  inspect  wiU  be  ^ven  to  anv  person  who  wants  it  for  a 
reasonable  and  proper  purpose,  provided  that  the  lunatic,  if  living,  is  not 
injured  thereby :  lU  Strachan,  (1895)  1  Ch.  439,  C.  A. ;  and  see  Me  Smyth, 
15  Ch.  D.  286,  C.  A. 

As  to  discovery  b^  an  infant  party  to  an  action,  v.  sup.  p.  66. 

To  obtain  producuon  of  a  document  as  to  which  there  is  any  dispute  (and 
title  deeds  are  sabject  to  the  same  rule],  the  applicant  must  show  that  he  has 
an  interest  in  the  document,  f.f.,  that  he  requires  its  production  for  the 
legitimate  purposes  of  the  action ;  and  that  it  is,  or  maybe,  evidence  which 
may  prove,  or  lead  or  assist  him  to  prove,  his  case ;  and  these  points  must  be 
admitted  by  the  affidavit  of  the  other  party :  A,  O,  y,  Thompson^  8  Ha.  112 ; 
and  that  it  is  not  privileged  for  any  of  the  reasons  given  inf.  pp.  88  et  aeq. 
Where  the  Def ts  admitted  that  the  Pit  had  had  an  interest  under  a  settle- 
ment, but  alleged  that  by  subsequent  deeds  that  interest  had  determined, 
they  had  to  produce  the  settlement :  Bxigden  v.  South,  3  Jur.  N.  S.  783 ;  26 
L.  J.  Ch.  425 ;  5  W.  R.  128. 

In  general,  and  unless  the  case  falls  within  the  concluding  proviso  of  r.  12 
(v.  $up.  p.  70),  the  CouH  does  not  assume  discretion  to  refuse  to  order  production 
of  documents  not_ protected  by  privilege:  Bmtros  v.  White,  1  Q.B.  D.  423, 
C.  A. ;  Anderson  v.  Bank  of  British  Columbiay  2  Ch.  D.  654,  C.  A. ;  but 
would  not  order  it  at  the  suit  of  a  person  claiming  as  next  of  kin  against  the 
Solr  to  the  Treasury,  to  whom  admon  had  been  granted,  until  the  Pit  had 
made  a  primd  facie  case :  Lane  v.  Oray,  16  Eq.  652 ;  and  see  Wynne  v. 
Humherston,  27  Beav.  421 ;  30  L.  T.  306 ;  nor  where  the  cause  had  been  set 
down  for  hearing :  Waters  v.  Shaftesbury,  12  Jur.  N.  S.  3 ;  13  L.  T.  558 ;  14 
W.  R-  259 ;  nor  where  the  production  was  wanted  for  a  criminal  prosecu- 
tion :  8,  C,  As  to  what  documents  the  Pit  in  an  action  on  a  marine  policy 
can  have  produced,  see  Kellock  v.  Home,  cfcc.  Co.,  12  Jur.  N.  S.  653;  China 
Steamahip  Co.  v.  Commercial  Union  Ass,  Co.,  8  Q.  B.  D.  142,  C.  A. ;  W.  of 
Enghxnd  Bank  v.  Canton  Co.,  2  Ex.  D.  472 ;  Henderson  v.  Underwriting  Asso' 
ciation,  (1891)  1  Q.  B.  557. 

In  an  action  to  restrain  sewage  nuisance,  a  general  order  as  to  documents 
in  possession  of  the  Deft  board  was  refused,  but  an  order  was  made  limited 
to  certain  resolutions  and  correspondence  witii  the  Local  Government  Board : 
Downing  v.  Falmouth  United  Sewerage  Board,  37  Ch.  D.  234,  C.  A. 

Privilege  claimed  for  documents  is  not  lost  by  their  being  referred  to  in 
the  pleadings ;  the  penalty  for  non-production  being  that  they  cannot  after- 
wards be  used  in  evidence :  Roberts  v.  Oppenheim,  26  Ch.  D.  724,  C.  A. 

In  all  cases  where  documents  are  produced  there  is  an  implied  under- 
taking, which  may  be  enforced  by  injunction,  not  to  divulge  the  contents : 
Wms.  V.  P.  of  W.  Ins.  Co.,  23  Beav.  338.  And  the  Court  w3l  take  care  that 
no  vexatious  or  improper  use  be  made  of  documents  ordered  to  be  produced ; 
Mansell  v.  Feeney,  9  W.  R.  610 ;  and  will  be  cautious  where  the  party  pro- 
ducing might  be  prejudiced  thereby  outside  the  case :  Carver  v.  Finto  Leite, 
7  Ch.  90 ;  Heugh  v.  Garrett,  44  L.  J.  Ch.  305 ;  and  as  to  inspection  under 
the  Bankers'  Books  Evidence  Act  (42  &  43  Y.  c.  11),  s.  7,  see  Be  Marshfield, 
M.  V.  Hutchings,  32  Ch.  D.  499,  502;  and  v.  inf.  p.  81. 

On  ordering  production  of  letters  marked  "private  and  confidential," 
against  the  wish  of  the  writer,  an  undertaking  not  to  use  them  for  any 
collateral  object  was  required :  Hopkinson  v.  Burghley,  2  Ch.  447  ;  sup,  p.  58, 
Form  23.  And  as  to  a  creditor  obtaining  production  after  admon  judgment 
in  support  of  his  claim,  see  In  re  M*  Veagh,  li),J,&  S.  399,  sup.  p.  59,  Form  24, 
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where  tlie  exors  were  Defts.  After  judgment  the  summons  must  specify  the 
points  on  which  discovery  is  sought :  Haldane  y.  Eckford,  7  Eq.  425. 

Under  0.  xxxi,  14,  0.  L,  3,  and  its  eeneral  powers,  the  Court  can  order 
that  photographs  of  documents  be  taken :  LetvU  v.  E.  of  Londesborough, 
(1893)  2  Q.  B.  191. 

Irrespective  of  any  question  as  to  discovery,  property,  or  privile^,  if  a 
document  is  made  an  eiuiibit  to  an  affidavit,  any  person  who  has  the  right  to 
inspect  and  take  copies  of  the  affidavit  has  a  similar  right  as  to  the  exhibit 
also  :  In  re  Hinchcliffe^  (1895)  1  Ch.  117,  C.  A.  Secus,  where  the  exhibit  is 
only  for  the  information  of  the  Judge,  as  ex,  gr.  the  case  laid  by  a  pauper 
before  counsel:  Sloane  v.  Britain  Steamship  Co.,  (1897)  1  Q.  B.  185, 
C.  A. 


PRODTJCnON  OF  DOOTTMEIO'S— POSSESSION  OE  POWER. 

Possession  of  an  aeent  is  the  possession  of  the  principal,  so  that  a  party  to 
an  action  must  proauce  documents  which  are  with  his  agents :  Morrice  v. 
Swabt/j  2  Beav.  500 ;  and  all  that  he  has  a  right  to  inspect  are  in  his  power, 
tiiough  wrongfuUy  withheld ;  Taylor  v.  Rundell,  1  Ph.  222 ;  unless  they  are 
held  by  the  agents  as  agents  for  others  also :  Edmonds  v.  Foley,  30  Beav. 
282  ;  10  W.  B.  210  {et  in/,) ;  or  are  their  own  property  :  Colyer  v.  C,  9  W.  B, 
452;  30  L.  J.  Ch.  408.  But  in  bankruptcy  proceedings  a  clerk  of  the 
debtors,  who  were  abroad,  could  not  before  adjudication  be  made  to  produce 
their  documents :  Exp.  Byrne,  35  L.  J.  Bkcy.  43.  They  must  be  produced, 
though  in  the  hands  of  agents  abroad :  Gabbett  y.  Cavendish,  3  Sw.  267,  n. ; 
time  being  allowed :  Morrice  v.  Swaby,  sup, ;  Farquharson  v.  Balfour,  T,  & 
R.  184 ;  Merten^  v.  Haigh,  3  D.  J.  &  S.  528. 

Eepresves  of  a  deceased  deputy  steward  of  a  manor,  Defts  to  a  bill  by  the 
lord,  nad  to  produce  memoranda  made  by  the  deceased  for  his  own  use :  Bp, 
of  Winchester  v.  Bowker,  9  W.  R.  404 ;  29  Beav.  479.  But  an  exor  had  not 
to  produce  cheques  drawn  by  his  testator  and  in  the  hands  of  the  bankers : 
Bayley  v.  Cass,  10  W.  R.  370. 

A  party  to  an  action  is  not  bound  to  produce  documents  deposited  by  him 
as  a  security  for  money  lent  before  the  mstitution  of  the  suit,  if  too  poor  to 
redeem  them :  North  v.  Huber,  7  Jur.  N.  S.  767 ;  29  Beav.  437,  following  Re 
Williams,  7  Jur.  N.  S.  323 ;  30  L.  J.  Ch.  610 ;  4  L.  T.  103 ;  9  W.  R.  393 ;  nor 
letters  pawned  by  him  with  other  goods  before  the  suit  commenced :  Liddell 
v.  Norton,  Kay,  xi. 

But  documents  must  be  produced,  although  subject  to  a  solr*s  lien,  and  he 
must  be  paid  off  if  necessary:  Exp,  Shaw,  Jac.  270;  Bodick  y.  Oandell, 
10  Beav.  270;  tiiis  only  refers,  however,  to  a  party's  own  solr:  Palmer  v. 
Wright,  10  Beav.  234 ;  or  his  former  solr,  though  the  bill  is  disputed ;  but 
with  liberty  to  apply  in  case  the  party  really  cannot  obtain  the  documents : 
Lewis  y.  Powell,  (1897)  1  Ch.  678;  and  tibie  same  rule  holds  good  against  a 
bankrupt  unless  he  really  cannot  get  the  documents  produced :  Vale  v.  Opperi^ 
10  Ch.  340  ;  and  a  bankrupt  must  state  what  documents  have  passed  to  his 
trustee:  Anon,,  W.  N.  (76)  38. 

As  to  how  far  a  solr's  lien  may  be  a  valid  excuse  for  non-production,  or  a 
ground  for  production  upon  terms  of  paying  money  into  Coiut  or  otherwise, 
see  inf.  Chap.  XL.,  **  Solicitors." 

The  order  for  production  will  not  go  unless  the  P&rt7  has  the  sole  posses- 
sion of  the  documents :  Kearsley  v.  Phillips,  10  Q.  B.  t>,  465,  C.  A. ;  accord- 
ingly, one  of  the  trustees  of  a  mortgage  could  not  be  ordered  to  produce  the 
documents  relating  to  the  mortgaged  property  in  the  absence  of  the  other : 
Kearsley  v.  Phillips,  sup. 

Documents  in  the  joint  possession  of  a  Deft  and  others,  not  parties  to  the 
action,  are  protected :  Beid  v.  Langhis,  1  M.  &  G.  627 ;  KetUewell  v.  Barstowy 
7  Ch.  686;  Murray  v.  Walter,  C.  &  P.  114;  Kearsley  v.  Phillips,  10  Q.  B.  D. 
465,  C.  A. ;  and  an  order  to  produce  a  deed,  admitted  to  be  in  tiie  joint  pos- 
session of  two  Defts,  was  after  the  death  of  one  refused  in  the  absence  of 
his  represvee:  Bobertson  v.  Shewell,  15  Beav.  277.  An  application  that  a 
Deft  snould  produce  documents  in  the  possession  of  an  agent  for  himself  and 
1^  cp-teni^t  ii^  compion,  not  a  partj^  to  ^he  suit,  wfts  refused  ^th  costs ; 
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Edmonds  v.  Foley,  30  Beav.  282 ;  10  W.  E,  210 ;  Murray  v.  WalitTy  C.  &  P. 
114;  but  see  Walhum  v.  Ingilhy,  1  M.  &  K.  61. 

Where  joint  possession  is  shown,  it  is  not  necessary  that  the  deponent 
should  state  that  the  co-owner  will  not  consent  to  the  production :  Kearsley 
\.  Philips,  10  Q.  B.  D.  466,  0.  A. ;  but  the  nature  of  the  joint  possession 
ought  to  be  shown :  Bovill  v.  Cowan,  5  Ch.  495. 

Jji  Warwick  v.  Q.  Coll.  Ox,,  4  Ex.  254,  it  was  held  that  a  party  could  not 
be  ordered  to  produce  documents  relating  to  a  compromise  between  hirn  and 
non-parties :  and  see  Bagnall  v.  Carlton,  W.  N.  (76)  215 ;  but  in  HiUchinson 
V.  Glover,  1  Q.  B.  D.  138,  in  an  action  against  snipowners  for  damagre  to 
cargo  by  a  collision,  compromises  of  other  suits  relating  to  the  collision  had 
to  be  produced,  it  not  appearing  that  the  other  parties  to  the  compromises 
objected.  And  a  Pit  in  a  patent  suit  was  bound  to  answer  as  to  compromises 
of  other  suits  by  him  with  reference  to  the  same  patent :  BetU  v.  Neilson, 
W.  N.  (66)  170.  Where  private  accounts  between  the  Pit  and  Deft  had  been 
entered  in  books  of  a  partnership  between  Deft  and  his  father,  who  refused 
to  allow  production,  an  order  against  the  father  was  refused:  Hadley  y. 
Macdougall,  7  Oh.  312 ;  and  as  to  producing  partnership  books  on  a  subp, 
duces  tecum,  see  A,  G.  v.  Wilson,  9  Sim.  526;  and  see  Zuynbeck  v.  Biggs, 
82  L.  T.  654;  48  W.  R.  507;  Richards  v.  Watkins,  6  Jur.  N.  S.  168. 
Production  was  refused  against  a  Deft  in  the  absence  of  a  co-Deft  with 
whom  he  had  deposited  the  document:  Burbidge  y.  Robinson,  2  M.  &  G. 
244;  but  possible  injury  to  the  mortgagor  did  not  entitle  a  mortgagee  to 
lesiflt  production  of  the  mortgage  deeds  to  persons  interested  in  the  mort- 
gage money:  Gongh  y.  Offley,  5  D,  &  S.  653.  And  after  the  dissolution 
of  a  CO.,  the  liquidator  haying  the  absolute  control  oyer  documents  in  his 
possession  was  boimd  to  produce  them :   London  &  Yorkshire  Bank  y.  Cooper, 

15  Q.  B.  D.  473,  C.  A. ;  out  no  order  could  be  made  against  the  committee 
of  a  lunatic  for  inspection  of  documents  which  were  in  the  custody  of  the 
Court,  as  the  Pit  should  apply  in  the  limacy :  Vivian  y.  Little,  11  Q.  B.  D. 
370. 

It  is  no  groimd  for  resisting  production  that  other  persons  haye  an  interest 
in  the  documents :  Kettlewell  y.  Barstow,  7  Ch.  686 ;  Re  Turner,  24  W.  E.  54 ; 
Blenkinsopp  Y.  B.,  2  Ph.  607;  Plant  y.  Kendrick,  L.  E.  10  C.  P.  692;  nor 
that  it  wUl  disclose  names  of  customers :  Howe  y.  M^Keman,  30  Beay.  547 ; 
as  to  documents  of  a  partnecship  in  possession  of  the  Defts  (shareholders), 
see  Glyn  y.  Caulfield,  3  Mao.  &  G.  463. 

A  motion  for  production  of  documents  in  the  hands  of  trustees  was 
refused  in  the  absence  of  the  cs.  q.  t, :  Ford  y.  Dolphin,  1  Drew.  222 ;  and 
of  documents  in  hands  of  Deft  and  a  co-ezor  not  a  party :  Morrell  y.  Wootten, 

16  Jut.  319 ;  Cridland  y.  De  Mauley,  13  Jur.  442 ;  Lazarus  y.  Mozley,  5  Jur. 
N.S.  1119;  XL.  T.  3. 

Where  Pit  had  obtained  production  of  a  document  from  a  Deft,  a  motion 
by  another  Deft  that  Pit  produce  it  to  him  was  refused  in  the  absence  of  the 
first :  Reynolds  y.  Godlee,  4  K.  &  J.  88. 

An  allegation  that  deeds  are  in  the  possession  of  the  Defts,  or  some  of 
them,  will  not  sustain  the  action  against  one  of  them  who  has  no  interest : 
Weise  y.  Wardle,  19  Eq.  171 ;  and  see  M.  of  London  y.  Levy,  8  Ves.  398. 


PRODTTCTION  OF  DOOTJMBNTS — ^MORTGAGEES,  ETC. 

Under  sect.  16  of  the  Conyeyancing  Act,  1881,  a  mortgagee  is  bound  to  pro- 
duce his  deeds  to  the  mortgagor  at  aU  reasonable  times.  In  cases  not  within 
the  section,  a  mortgagee  is  not  in  general  ordered  to  produce  the  deeds  until 
he  is  paid  off :  Chichester  y.  Donegal,  6  Ch.  497  ;  Bank  of  Netv  South  Wales  y. 
0^ Connor,  14  App.  Ca.  273,  283 ;  nor  to  state  their  contents ;  S,  C. ;  Bridg- 
water y.  De  Winton,  33  L.  J.  Ch.  238;  9  L.  T.  568;  12  W.  E.  40;  and  see 
Beavan  y.  Cook,  17  W.  E.  872 ;  20  L.  T.  689 ;  Freeman  y.  Butler,  33  Beay. 
289. 

Although  the  Pit  has  no  absolute  right  to  discoyery  of  documents  before 
the  Deft  has  deliyered  his  defence,  it  may  properly  be  eJlowed  in  a  redemption 


78  Discovery.  [chap.  vn. 

addon  on  the  footing  of  wilful  default  against  a  mortgagee  in  poflsesaion : 
Union  Bank  of  L<mdcm  v.  Manly,  13  Ch.  D.  239,  C.  A. 

A  mortgagee  taking  a  release  of  the  equity  of  redemption  from  a  trostee 
thereof  with  notice  of  the  trust,  cannot  refuse  production  of  the  conyeyanoe 
in  a  suit  by  the  cs.  q*  t,  to  redeem  on  payment  of  the  amount  paid :  Smith  y. 
BameSf  1  Eq.  65. 

Tenants  in  common,  as  between  themselyes,  must  produce ;  but  where  A. 
has  mortgaged  his  share  to  B.  {Edmonds  y.  Foley,  30  Beay.  283),  B.  cannot 
be  made  to  do  so ;  and  where  one  had  sold  his  share  subject  to  a  mortgage  to 
himself,  he  could  not  be  called  on  to  show  the  deed  in  the  absence  of  his 
mortgagor :  Lambert  y.  Rogers,  2  Mer.  489. 

A  mortgagee  admitting  himself  redeemable  must  set  out  the  accounts: 
Elmer  y.  Creasy,  9  Oh.  69 ;  and  a  Deft  cannot  refuse  to  produce  documents 
because  he  has  a  lien  on  them  for  literary  labour:  Brougham  y.  Cauvinj 
37  L.  J.  Ch.  691 ;  16  W.  E.  688 ;  18  L.  T.  281. 

On  payment  of  what  is  found  due,  the  mortgagor  (Deft)  is  entitled  to 
deliyery  of  the  security  and  all  documents  on  oath:  Weeks  y.  StourUm^ 
13  W.  K.  489 ;  although  other  persons  claim  an  interest  in  them :  Re  Turner, 
24  W.  E.  64. 

As  to  production  by  Deft  in  a  suit  to  establish  the  mortgage,  see  Hunt  y. 
Eljnes,  27  Beay.  62. 

IMFEA.CHED  DOCUHENTS. 

In  a  suit  to  impeach  a  deed,  the  Court  refused  to  order  production  of  it  on 
motion :  Tyler  y.  Drayton,  2  S.  &  S.  309 ;  secia,  where  it  was  charged  and 
not  denied  that  the  alleged  fraud  appeared  on  the  deed :  Kennedy  y.  Cheen, 
6  Sim.  6 ;  and  in  a  suit  to  set  aside  as  fraudulent  a  bill  of  sale,  or  to  redeem 
it  if  yalid,  l^e  bill  of  sale  was  on  motion  ordered  to  be  produced :  Neate  y. 
Latimer,  2  Y.  &  C.  267 ;  11  Bli.  N.  8.  149 ;  4  CI.  &  F.  670 ;  and  where  the 
production  of  the  original  deed  can  be  required,  all  subsequent  documents 
which  depend  upon  and  proceed  from  it  must  be  produced:  Jones  y.  J,, 
Kay,  yi, ;  Cannock  y.  Jauncey,  1  Drew.  497 ;  and  the  Court  ordered  a  mort- 
ga^pee,  who  had  been  solr  to  the  mortgagor,  to  produce  the  mortgage  deed 
wmch  was  impeached :  Davis  y.  Parry,  4  Jur.  N.  S.  431 ;  27  L.  J.  Ch.  294  ; 
6  W.  E.  174.  Where  the  answer  stated  a  release  not  anticipated  by  the  bill, 
without  yolunteering  to  produce  it,  the  Deft  was  not  to  produce  it  until  the 
hearing:  -4^Aryn«  y.  TTn^r^^,  14  Ves.  211. 

A  mere  allegation  that  a  mortgage  is  inyalid  will  not  protect  it  from  pro- 
duction :  Crisp  v.  Platel,  8  Beay.  62. 

Where  an  exor  TDeft)  alleged  that  the  testator's  signature  to  a  receipt 
relied  on  by  the  Pit  was  a  forgery,  he  produced  numerous  cheques  signed 
by  the  testator ;  but  was  not  bound  to  produce  others  which  he  alleg^  to 
be  forgeries:  Wilson  y.  Thombury,  17  Eq.  517;  but  see  Groves  y,  G.,  Kay, 
xix.,  et  sup,  p.  60 ;  Boyd  y.  Petrie,  3  Ch.  818. 

INSPECTION. 

By  0.  XXXI,  18,  if  a  party  **  offers  inspection  elsewhere  than  at  tiie  office 
of  his  solr,  the  Judge  may,  on  the  application  of  the  party  desiring  it,  make 
an  order  for  inspection  in  such  place  and  in  such  manner  as  he  may  think 
fit;  and,  except  in  the  case  of  documents  referred  to  in  the  pleadings  or  affi- 
dayits  of  the  party  against  whom  the  application  is  made,  or  disclosed  in  his 
affidayit  of  documents,  such  application  shall  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that  the  party  applying  is 
entitled  to  inspect  them,  and  that  they  are  in  the  possession  or  power  of  the 
other  party." 

By  r.  19,  **  an  order  upon  the  lord  of  a  manor  to  allow  limited  inspection 
of  the  court  roUs  may  be  made  on  the  application  of  a  copyhold  tenant  sup- 
ported by  an  affidayit  tiiat  he  has  applied  for  inspection,  and  that  the  same 
nas  been  refused." 
.    By  O.  XXXI,  19a— 

(1)  **  Where  inspection  of  any  business  books  is  applied  for,  the  Court  or 
a  Judge  may,  if  they  or  he  shall  think  fit,  instead  of  ordering  inspection  of 
the  original  books,  order  a  copy  of  any  entries  therein  to  be  furnished  and 
Toxified  by  the  affidavit  of  some  person  who  has  examined  the  copy  with  the 
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OTiginal  entries,  and  such  affidavit  shall  state  whether  or  not  there  are  in  the 
original  book  any  and  what  erasures,  interlineations,  or  alterations.  Pro* 
Tided  that,  notwithstanding  such  copy  has  been  supplied,  the  Court  or  a 
Judge  may  order  inspection  of  the  book  from  which  the  copy  was  made. 

(2j  **  Where  on  an  application  for  an  order  for  inspection  priyilege  is 
claimed  for  any  document,  it  shall  be  lawful  for  the  Court  or  a  Judge  to 
inspect  the  document  for  the  purpose  of  deciding  as  to  the  validity  of  the 
daun  of  privilege. 

(3)  '*  The  Court  or  a  Judge  may,  on  the  application  of  any  partv  to  a 
cause  or  matter  at  any  time,  and  whether  an  affidavit  of  documents  shall  or 
shall  not  have  already  been  ordered  or  made,  make  an  order  requiring  any 
other  party  to  state  by  affidavit  whether  any  one  or  more  specific  documents, 
to  be  specified  in  the  application,  is  or  are,  or  has  or  have  at  any  time  been 
in  his  possession  or  power ;  and,  if  not  then  in  his  possession,  when  he  parted 
with  the  same,  and  what  has  become  thereof,  ouch  applications  shall  be 
made  on  an  affidavit  stating  that  in  the  belief  of  the  dei)onent  the  party 
against  whom  the  application  is  made  has,  or  has  at  some  time  had  m  his 
possession  or  power  the  document  or  documents  specified  in  the  application, 
and  that  they  relate  to  the  matters  in  question  in  the  cause  or  matter,  or  to 
some  of  them." 

The  word  **  privilege  "  in  (2),  is  not  to  be  construed  in  a  narrow  sense,  so 
as  to  exclude  me  case  of  an  objeotion  to  discovery  based  on  the  ground  of 
irrelevancy,  but  includes  any  ground  upon  which  inspection  is  sought  to  be 
resisted :  Ehrmann  v.  E,,  (1896)  2  Ch.  826;  and  as  to  the  practice  generally, 
see  WUliama  v.  Quehrada  By,,  Ld,,  &  Copper  Co,,  (1895)  2  Ch.  751. 

The  applicant  must  specify  the  particular  documents  so  that  they  can  be 
identified:  WhiU  v.  Spafford,  (1901)  2  K.  B.  241,  0.  A. 

Inspection  of  court  rolls  was  to  be  at  the  office  of  the  steward :  Carew  v. 
Davis,  21  Beav.  213 ;  and  generally  where  inspection  will  suffice,  and  deposit 
in  Court  will  be  an  injury  to  the  Deft,  the  latter  is  not  ordered :  M.  of  Ber^ 
wick  V.  Murray,  1  M.  &  U-.  530. 

No  allowance  is  to  be  made  for  costs  of  inspection  of  documents,  under 
0.  XXXT,  15,  unless  it  is  shown  to  the  satisfaction  of  the  taxing  officer  that 
there  were  good  and  sufficient  reasons  for  such  inspection  :  0.  Lxv,  27  (17) ; 
and  as  to  payment  and  allowance  of  costs  of  copies  or  extracts,  see  0.  lxv, 
27(18^. 

XJnaer  the  old  practice  the  strict  rule  was  that  the  inspecting  partv  was 
entitled  to  have  the  documents  deposited  at  the  Record  and  wnt  Clerk's 
Office,  and  it  afterwards  grew  to  be  the  practice,  as  a  matter  of  indulgence 
and  convenience  to  the  producing  party,  to  allow  them  to  be  produced  at 
the  office  of  his  solrs :  Brawn  v.  Setvell,  16  Ch.  D.  518,  C.  A. ;  but  as  this  is 
a  departure  from  strict  principle,  the  costs  of  such  production  and  inspection 
will  not  be  allowed  the  successful  party  on  a  party  and  party  taxation : 
Bnnvn  v.  SeweU,  16  Ch.  D.  517,  0.  A.;  Woodroffe  v.  Danid,  10  Sim.  126; 
Flocktan  v.  Feake,  12  W.  R.  1023;  4  N.  R.  456;  and  where  the  party 
inspecting  had  been,  by  an  arrangement,  furnished  with  copies,  he  had  to 
pay  the  stationer's  charge  only :  Kennedy  v.  George,  6  W.  R.  218. 

By  O.  liXi,  30,  **  where  any  deeds  or  other  documents  are  ordered  to  be 
left  or  deposited,  whether  for  safe  custodv  or  for  the  purpose  of  any  inquiry 
in  Chambers,  or  otherwise,  the  same  shall  be  left  or  deposited  in  the  Central 
Office,  and  shall  be  subject  to  such  directions  as  may  be  given  for  the  pro- 
duction thereof."    As  to  mode  of  deposit,  see  Dan.  1374. 

If  a  party  state  that  documents  m  his  i)os8ession  are  in  daily  use  at  his 
place  of  business,  the  order  has  been  that  the  applicant  be  at  liberfy  to  inspect 
them  there :  see  0.  xxxi,  17,  and  aup.  p.  75 ;  and  if  he  cannot  obtam  a 
BatLsfactorv  inspection  there,  he  may  apply  for  a  further  order:  Orane  v. 
Cooper,  4  M.  &  C.  263;  and  see  Maund  v.  Allies,  lb.,  508 ;  Mornington  v. 
Keane^  4  W.  R.  793 ;  Gardner  v.  Dangerfield,  5  Beav.  389 ;  Mertens  v.  Haigh, 
Job.  735;  11  W.  R.  792;  3  D.  J.  &  S.  528. 

The  Judge  has  a  discretion  (with  which  the  C.  A.  will  not  readily  interfere) 
as  to  the  place  of  production  and  inspection,  and  having  made  the  common 
order  for  inspection  at  the  solr's  office  in  London,  may  make  a  fresh  order  for 
inroection  elsewhere :  Prestney  v.  Corp,  of  Colchester,  24  Ch.  D.  376,  C.  A. 

A  local  board,  as  they  were  not  carrying  on  a  trade,  had  to  send  documents 
and  minute  book  to  liondon :  A,  Q,  v.  Whitwood  L,  B,,  19  W.  R.  1107 ;  40 
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L.  J.  Ch.  592;  but  where  the  documents  consisted  principally  of  ancient 
charters  and  account  books  of  a  corp.  kept  at  Colchester,  inspection  there  was 
allowed  as  an  indulgence,  but  with  liberty  to  the  Pit  to  apply  for  inspection 
of  particular  documents  in  London  :  Presiney  v.  Corp,  of  Colchester^  24  Ch.  I>. 
376,  C.  A. 

Where  the  documents  were  voluminous,  and  in  Dublin,  and  were  of  con- 
sequence to  the  business  there,  Deft  was  to  deliver  a  list,  and  Pit  to  have 
copies  of  all  such  as  he  pleased :  Oahhett  v.  Cavendish ,  3  Swa.  267,  n. ;  failing 
agreement  as  to  making  copies  the  documents  were  to  be  deposited :  Prentice 
V.  Philiipa,  2  Ha.  152. 

In  Wiedeman  v.  WalpoJe,  24  Q.  B.  D.  537  (5.  C,  24  Q.  B.  D.  626,  C.  A., 
reversed  on  other  grounds),  it  was  held  that  the  Court  mi^ht  order  inspection 
of  a  specific  document  under  O.  xxxi,  18,  notwithstanding  that  it  was  not 
disclosed  by  the  affidavit  of  documents  (which  contained  the  usual  averment 
negativing  the  existence  of  relevant  documents  other  than  those  specified), 
and  ifc  was  said  that  rr.  17  and  18  both  contemplated  the  possibility  of  a 
party  obtaining  inspection  of  documents  as  to  which  the  other  party  had 
made  no  admission  at  all.     And  see  now  O.  xxxi,  19a,  sup.  p.  79. 

Jud.  Act,  1873,  8.  66,  provides  that  the  Court  or  any  Judge  of  the  division 
to  which  any  cause  or  matter  is  assigned  may  order  any  books  or  documents 
to  be  produced  in  the  office  of  any  district  registrar. 

Under  the  common  order  to  mspect,  a  party  may  take  notes  and  make 
copies  of  any  part  not  sealed  up  :  Coleman  v.  Vr.  Hartlepool  Ey.,  5  L.  T.  266; 
Form  7,  8up,  p.  52 ;  Pratt  v.  P.,  51  L.  J.  Ch.  838 ;  30  W.  B.  837  ;  47  L.  T. 
249 ;  and,  m  general,  a  right  to  take  copies  is  always  treated  as  incidental 
to  a  right  to  inspect:  Mutter  v.  Eastern  and  Midland  By,  Co,,  38  Ch.  D. 
92,  105,  C.  A. 

The  statutory  right  of  inspecting  the  registers  of  a  co.  given  to  holders  of 
stock  and  debentures  by  the  Companies  Clauses  Acts,  1845,  ss.  45,  63,  and 
1863,  s.  28,  may  be  exercised  at  all  reasonable  times  without  reason  assigned : 
Holland  v.  Dickson,  37  Ch.  D.  669;  and  includes  a  right  to  take  copies: 
Mutter  V.  Eastern  and  Midland  By.  Co,,  38  Ch.  D.  92, 105,  C.  A. ;  as  also  does 
the  right  of  a  creditor  or  member  of  a  co.  to  inspect  the  register  of  mortgages 
under  s.  43  of  the  Companies  Act,  1862  (25  &  26  V.  c.  89) :  Nelson  v.  Anglo- 
American  Land  Mortgage  Agency  Co,,  (1897)  1  Ch.  130;  secus,  the  register  of 
members  under  s.  32  of  the  same  Act :  Be  Balaghdt  Gold  Mining  Co,,  70  L.  J. 
K.  B.  866,  C.  A.,  overruling  Boord  v.  African  Land  Co,,  ^1898)  1  Ch.  596. 

As  to  inspection  of  documents  in  possession  of  a  co.  unaer  Companies  Act, 
1862,  s.  156,  see  Be  North  Brazilian  Sugar  Factories,  87  Ch.  D.  83 ;  and 
as  to  inspection  of  books  of  co.  under  Companies  Act,  1862,  ss.  161,  162, 
by  member  dissenting  from  reconstruction  of  co.,  see  In  re  Olamorganshire 
Bank,  Morgan* a  Case,  28  Ch.  D.  620,  and  Buckley,  376  et  seq. ;  and  as  to  the 
right  of  every  contributory  and  every  admitted  creditor  in  the  winding-up  of 
a  CO.  to  inspect-and  take  copies  of  depositions  taken  at  a  private  examination, 
whether  the  evidence  was  given  by  himself  or  by  others,  see  In  re  Standard 
Gold  Mining  Co,,  (1895)  2  Ch.  545. 

Pending  an  appeal  from  an  order  to  deposit  documents  in  Court,  inspection 
was  deferred :  Kelly  v.  Hution,  15  W.  H.  916 ;  secus,  where  the  appeal  was  as 
to  the  relief  :  Gardner  v.  L,  C,  D.  By,,  15  W.  E.  137. 

Although  the  common  order  for  inspection  imder  O.  xxzi,  r.  20  {y,  inf, 
p.  86)  has  been  made,  the  Court  has  jurisdiction  to  make  a  subsequent  order 
that  questions  of  law  shall  be  determined  before  the  actual  inspection  is 
given:  Lever  v.  Land  Sees,  Co,,  Ld,;  De  Carteret  v.  Land  Sees,  Co,,  Ld,, 
70  L.  T.  323 ;  42  W.  R.  104. 

As  to  inspection  in  patent  suits,  v,  inf.  Chap.  LII.  **  Pateitts." 

The  order  directs  production  to  the  party,  his  solrs  and  agents :  see 
Forms  7 — 12,  pp.  52 — 54 ;  an  undertaking  to  produce  to  a  party  implies  pro- 
duction to  his  solr  and  agents,  though  not  named :  Williams  v.  P,  of  W.  Ins. 
Co,,  23  Beav.  338.  The  terms  of  the  order  are  strictly  adhered  to :  Dan.  1575. 

The  term  **  agent"  does  not  include  other  Defts :  Bartley  v.  2?.,  1  Drew. 
233  ;  nor  a  relative,  though  the  only  person  conversant  with  the  accounts  : 
Bummerfiel  d  v.  Prichard,  17  Beav.  9 ;  nor  a  professional  accountant  appointed 
pro  re  natd,  imless  by  special  order  which  will  be  made  if  circumstances 
require  it :  Bonnardet  v.  Taylor,  1  J.  &  H.  383  (followed  in  Gibney  v.  Clayton, 
27  JL.  B.  Ir.  75);  and  see  Swansea  Vale  By,  y.  Budd,  2  Eq.  274,  where  the 
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Delt's  sorTevor  was  allowed  to  see  plans,  &c.,  on  whicli  the  issue  mainly 
depended.  And  on  the  application  of  a  bankrapt*s  assignee,  the  accounts 
b^g  extensiYe  and  kept  in  Tni^iftn  currency,  an  accountant  was  allowed, 
the  bankrupt  himself  bemg  employed  as  such  accountant,  and  the  inspection 
could  be  made  in  the  presence  of  any  duly  authorized  clerk  of  the  assignee's 
Bolrs:  Lindsay  Y.  Gladstone,  9  Eq.  132,  sup.  Form  21,  p.  58;  and  in  a  com- 
plicated case  inspection  was  to  be  allowed  to  any  number  of  persons,  not 
exceeding  twelve,  whose  names  and  addresses  Pit  was  to  give,  and  to  hire  a 
large  room  for  the  purpose :  B^.  of  Peru  v.  Weguelm,  41  L.  J.  Ch.  165.  In 
Blair  y.  Massey,  Jx,  Bep.  5  Eq.  623,  inspection  by  Pit's  counsel  was  allowed ; 
and  see  Draper  v.  Manchester,  dec.  By.,  7  Jur.  N.  S.  86 ;  30  L.  J.  Ch.  236 ; 
8  L.  T.  685;  9  W.  R.  215,  where  it  was  suggested  that  "  solr  "  meant  sob- 
in  the  cause,  and  **  agent "  some  person  connected  with  the  suit  or  a  ^neral 
agent ;  and  as  to  persons  being  personally  disqualified  from  inspection  by 
interest,  see  S.  C. 

A  special  order  is  reouired  for  inspection  by  intended  witnesses,  and  will 
only  be  made  on  special  groimds :  Boyd  v.  Fetrie,  3  Oh.  818 ;  as  where  the 
genuineness  of  signatures  is  disputed:  Groves  y.  G»,  Kay,  App.  zix.  et  sup. 
pp.  60,  74. 

As  to  inspection  for  yerifying  copy  by  witnesses,  see  Phelps  y.  Prew,  3 
E.  &  B.  430 ;  18  Jur.  245. 

By  the  Bankers'  Books  Eyidence  Act,  1879  (42  &  43  V.  c.  11),  s.  7,  "  on 
the  applic^on  of  any  party  to  a  legal  proceeding,  a  Court  or  Judge  may 
order  that  such  party  be  at  liberty  to  inspect  and  take  copies  of  any  entries 
in  a  banker's  book  for  any  of  the  purposes  of  such  proc^dings.  An  order 
made  under  this  section  may  be  made  either  with  or  without  summoning  the 
bank  or  any  other  party,  and  shall  be  seryed  on  the  bank  three  dear  days 
before  the  same  is  to  be  obeyed,  unless  the  Court  or  Judge  otherwise 
directB." 

As  to  the  mode  of  proof  of  entries  in  bankers'  books,  see  Chap.  Yill, 
"EvrDBNOE." 

Under  the  aboye  section  the  Court  has  jurisdiction  to  permit  any  party  to 
a  proceeding  in  England  to  inspect  and  take  copies  of  any  entries  in  a 
banker's  book  in  Scotland  or  Irdand:  Kissam  y.  Link,  (1896)  1  Q,.  B. 
674,  0.  A. 

The  object  of  the  Act  is  not  merely  to  relieye  bankers,  but  to  facilitate  proof 
of  transactions  recorded  in  tlieir  books :  Arnott  y.  Hayes,  36  Ch.  D.  731,  C.  A. ; 
and  see  Fitzpatrick  y.  McDtmald,  30  L.  E.  Ir.  249;  Pamell  y.  Wood,  (1892) 
P.  137,  0.  A.,  where  an  alternative  application  under  the  Act,  or  for  a 
subpoena,  was  refused,  the  question  whether  the  subpcena  should  be  granted 
being  a  matter  for  the  determination  of  the  Judge  at  the  trial. 

Liberty  was  given  to  a  residuary  legatee,  Pit  in  an  admon  action,  to  inspect 
at  testator's  bankers  books  for  four  years,  containing  entries  of  accounts  of 
testator's  business :  Be  Marshfield,  M.  y.  Hutchinga,  32  Ch.  D.  499. 

The  procedure  being  in  substitution  for  subpoena  duces  tecum,  there  is  juris- 
diction to  make  the  order  ex  parte,  but  such  jurisdiction  will  be  cautiously 
exercised,  and  evidence  of  bona  fides  and  materiality  of  the  proposed 
inspection  may  be  required:  Arnott  y.  Hayes,  sup.  Bee  form  of  order, 
<up.  p.  61. 

The  jurisdiction  under  the  section  is  subject  to  the  general  law  as  to  dis- 
covery, so  that  where  Deft  states  on  affidavit  that  entries  in  his  banking 
account  are  irrelevant,  an  order  for  inspection  of  them  ought  not  to  be 
made:  ;Sf.  Staffordshire  Trams.  Co.  v.  Ehhsmith,  (1896)  2  Q.  B.  669,  C.  A. 

The  fact  that  the  Pit  has  made  an  affidavit  of  documents  to  which  he  has 
scheduled  his  bankers'  pass  books  does  not  debar  the  Deft  from  inspection, 
under  sect.  7,  of  the  entries  in  tiie  bankers'  books :  Perry  y.  Phosphor  Bronze 
Co.,  11  L.  T.  864,  C.  A. ;  distinguishing  Pamell  v.  Wood,  92  P.  137. 

The  Court  has,  it  seems,  jurisdiction  to  order  inspection  of  entries  relating 
to  banking  accoimts  kept  in  names  of  persons  other  than  parties  to  the 
action,  if  kept  on  their  behalf:  Howard  v.  Beall,  23  Q.  B.  D.  1 ;  but  this 

i'urisdiction  will  be  exercised  with  the  greatest  caution :  Pollock  v.  Garle, 
1898)  I  Ch.  1,  C.  A. ;  and  the  order  will  in  general  be  made  only  where 
there  are  entries  in  an  account  which  is  in  form  or  substance  the  accoimt  of 
one  of  the  parties  to  the  litigation:  PoUock  y.  Garle,  sup. ;  and  the  Court 
must  be  satisfied  fhat  those  entxies  will  be  admissible  in  evidence  against  a 
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paite  to  the  action  at  the  trial ;  and  that  there  are  yery  strong  gronnds  lor 
thixiKing  that  there  are  entriee  in  the  account  which  are  material  to  the  case 
of  the  party  asking  for  inspection :  8,  Staffordshire  Trams,  Co,  y.  Ehbsmiih^ 
sup. 

Thus,  where  the  Pit  sued  for  rescission  of  a  contract  for  the  purchase  of 
shares  in  a  co.  from,  the  Deft,  on  the  ground  of  misrepresentation  by  the 
Deft  UnJter  alia)  as  to  the  balance  of  the  co.  at  its  bankers,  the  Ck>urt  declined 
to  oraer  inspection  of  tilie  co.'s  banking  account :  FcUock  y.  QarU^  (1898) 
1  eh.  1,  0.  A. 

As  to  inspection  of  property,  v,  inf,  p.  97. 


SBAUKG  T7P  PABT. 

A  party  swearing  that  parts  of  documents  were  immaterial  was  allowed 
to  seial  them  up,  producmg  the  rest:  Gerard  y.  Fenswicky  1  Swa.  533; 
Mansell  y.  Feeney,  9  W.  B.  610;  2  Jo.  &  H.  320;  Form  7,  sup,  p.  52.  Part 
of  a  pedigree  may  be  sealed  up  by  a  Deft  on  the  ground  that  it  does  not 
relate  to  the  Pit's  case :  KettUwell  y.  Barstow,  7  Ch.  686 ;  but  not  part  of 
court  rolls  in  a  suit  by  a  freehold  tenant :  Warwick  y.  Q,  CoU,,  36  L.  J.  Ch. 
605. 

Under  the  usual  order  giying  leaye  to  seal  up  parts,  actual  sealing  cannot 
be  insisted  upon  if  it  would  interfere  with  tiiie  conduct  of  the  opponent's 
business  or  be  oppressiye,  but  the  coyering  up  upon  oath  of  the  iireleyant 

gsirts  of  such  books  is  a  sufficient  compliance  with  the  order :  Chraham  y* 
utton  Garden  &  Co,,  (1897)  1  Ch.  761,  C.  A. ;  Form  9,  aujp.  p.  53. 

As  to  what  portion  of  uieir  books,  and  of  letters  relating  to  sales,  the 
Defts  in  a  trade-mark  case  could  seed  up,  see  Carver  y.  Pinto  LeiU,  7  Ch.  90. 
The  (question  of  materiality  is  more  strictly  sifted  where  the  discovery  is  such 
that  it  might  be  used  to  prejudice  the  party  making  it  independently  of  the 
suit :  S.  C,  and  see  Eeugh  y.  Garrett,  44  L.  J.  Ch.  305 ;  L.  B.  3  Eq.  683. 

An  answer  admitting  possession  of  documents  without  daiming  priyilege 
was  allowed  to  be  qualified  by  an  aJffidayit  (at  Deft's  cost:  Smith  y.  Massie, 
4  Beay.  417),  so  as  to  protect  portions  or  tne  whole  of  them:  Curd  y.  C, 
1  Ha.  274,  affirmed  on  appeal;  and  see  Blenkinsopp  y.  B,,  10  Beay.  277 ; 
liberty  to  seal  up  or  not  to  deposit  might  be  giyen  after  affidavit  admitting 
possession:  Talbot  y.  Marshfield^  1  £q.  6;  on  a  motion  for  production  m. 
documents  sealed  up  by  the  Deft,  the  M.  B.  himself  examined  them,  and, 
haying  satisfied  himself  that  they  might  possibly  serve  the  Pit,  -allowed 
him  to  inspect  them  :  Caton  y.  Lewis,  22  L.  J.  Ch.  946 ;  1  W.  B.  118 ;  and 
so  Wood,  Y.-C,  where  the  affidavit  was  not  explicit:  Lafone  y.  Falkland 
Islands  Co,,  4  K.  &  J.  34 ;  27  L.  J.  Ch.  25 ;  6  W.  B.  4;  and  see  The  Mac- 
gregor  Laird,  L.  B.  1  Ad.  &  E.  307 ;  Bustros  v.  White,  1  Q.  B.  D.  423, 0.  A. ; 
and  generally  as  to  the  practice  where  a  right  to  seal  up  is  desired  or  claimed, 
see  Biuy,  233 ;  Dan.  1568.    And  for  form  of  affidavit,  see  D.  C.  F.  972. 

Where  a  few  unimportant  portions  had  been  improperly  sealed  up,  the  Pit 
was  not  entitied  to  a  general  imseaHng :  Jones  v.  Andrews,  58  L.  T.  601. 

In  the  case  of  partiiership  books,  in  an  action  by  residuary  legatees  for 
accounts,  surviving  partner  and  ezor  of  testator  was  not  entitled  to  seal  up 
such  entries  as  he  might  swear  to  be  irrelevant,  but  only  such  as  related  to 
specified  private  matters :  Be  Fickering,  F,  v.  F,,  25  Ch.  D.  247,  C.  A. 

As  to  sillowing  inspection  of  certain  entries  only  in  books,  see  Firkins  y. 
Lowe,  13  Pr.  193 ;  Goodall  y.  Little,  1  Sim.  N.  S.  155. 

On  a  question  of  identity  of  land  all  parts  of  deeds  which  did  not  relate 
to  parcels  were  sealed  up :  Earp  v.  Lloyd,  3  K.  &  J.  549 ;  Luscornbe  y.  Steer, 
87Ii.  J.  Ch.  119. 

The  books  of  a  railway  co.  were  produced,  with  liberty  to  seal  up  parts 
irrelevant  or  otherwise  privileged:  Wilson  y.  Northampton,  Ac.  By,,  14 
Eq.  477* 

ItfiStStAKOB  to  l)t800VE&Y— (1)  msSLBVAKCy. 

0.  xxzi,  1,  provides  that  interrogatories  which  do  not  relate  to  any 
matters  in  queistion  in  the  cause  or  matt^  shall  be  deemed  iireleyant,  not- 
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withBtoTHJfag  tkat  fhey  migHt  be  admissible  on  the  oral  oross-examiiiation  of 
a  witness. 

No  disoovery  can  be  compelled  which  is  not  directly  or  indirectly  material 
to  the  issue  to  be  tried  at  the  hearing:  see  Wigram,  158 ;  Bray,  16  et  seq, ; 
BUddey  y.  Rymer,  4  Drew.  248 ;  KeUlewdl  t.  Baraiow,  7  Ch.  686 ;  Adams  y. 
Lloyd,  3  H.  &  N.  351 ;  Be  Morgan,  Owen  v.  M.,  39  Ch.  D.  316,  0.  A.  But 
the  right  to  discoyery  is  not  conJQned  to  facts  directly  ^ut  in  issue,  but 
eztendis  to  any  facts  the  existence  or  non-existence  of  which  is  releyant  to 
the  existence  or  non-existence  of  the  facts  directly  in  issue :  Marriott  y. 
Cluimberlain,  17  Q.  B.  D.  163,  0.  A.  Thus,  the  alleged  writer  of  a  libellous 
letter  may  be  asked  whether  he  did  not  write  another  letter  addressed  to  a 
third  person :  Jonee  y.  Bickards,  15  Q.  B.  D.  439 ;  and  an  interrogatory,  the 
answer  to  which  will  enable  the  Court  to  make  an  immediate  judgment, 
is  releyant :  Be  Morgan,  Owen  y.  M.,  39  Ch.  D.  316,  C.  A. 

In  an  action  by  patentee  against  licensee  for  an  account,  when  the  Deft 
licensee  denies  user  and  sets  up  a  plea  of  secret  process,  the  Pit  is  entitled  to 
full  discoyery,  but  not  oppressiyely  so  as  to  compel  disdosure  of  the  secret 
process :  Ashworth  y.  Boberta,  45  Uh.  D.  623. 

Nor  is  the  right  confined  to  the  obtaining  of  information.  It  may  be 
used  to  obtain  an  admission  from  the  opposite  party,  so  as  to  facilitate  proof 
and  4saye  expense :  A,  (?.  y.  Gaskill,  20  Ch.  D.  519,  C.  A. ;  OumbreM  y. 
Parry,  32  W.  E.  204 ;    49  L.  T.  570 ;    and  see  Dalrymvle  y.   Leslie,  8 

as.  D.  5. 

If ^  a  fact  is  releyant,  discoyery  of  it  cannot  be  resisted  merely  because 
particulars  of  evidence  intendea  to  be  used  or  the  names  of  proposed 
witnesses  would  thereby  be  disclosed :  Marriott  y.  Chamberlain^  17  Q.  B.  D. 
164,  C.  A. ;  Storey  y.  Lennox,  1  My.  &  Cr.  525 ;  1  Keen,  341. 

'ih.Q  oath  of  the  party  that  documents  ordered  to  be  produced  are  immaterial 
is  sufficient,  unless  there  be  something  in  the  nature  of  the  case,  or  on  the 
face  of  his  statements,  to  show  that  this  is  not  so :  Minet  y.  Morgan,  8  Ch.  361 ; 
21  W.  B.  467;  Comle  y.  Ciyrp.  of  Land.,  1  Y.  &  C.  Ch.  652,  et  v.  $up, 
p.  72. 

All  documents  admitted  to  be  releyant  must  be  produced,  unless  good 
reason  be  shown  to  the  contrary :  Storey  y.  Lennox,  1  My.  &  C.  525 ;  and 
as  to  what  amounts  to  an  admission  of  relevancy,  see  8,  C7.,  and  that 
scheduling  them  does,  see  Chreemoood  y.  6^.,  6  W.  E.  119. 

An  intexTogatory  asking  in  substance  whether  tiie  Deft  had  not  been  in 
such  a  position  that  he  must  have  knowledge  of  the  truth  or  falsity  of  the 
alle^tions  in  the  statement  of  daim,  was  held  irrelevant :  Be  Morgan,  Owen, 
y.  M.,  39  Oh.  D.  816,  0.  A. 

A  Deft  sued  as  agent,  and  denying  the  agency  by  his  answer,  had  not  to 
answer  as  to  what  appeared  to  be  his  private  a&airs  :  G.  IT.  Colliery  Co,  y. 
Twker,  9  Ch.  376.  Questions  as  to  sale  of  surplus  water  were  held  relevant 
in  a  suit  by  a  water  co.  to  restrain  diversion  of  a  stream :  Wilts,  Ac»  Co»  v. 
Bwindcn  TT.  IF.  Co.,  20  W.  E.  353. 

As  to  whether  documents  required  merely  for  comparing  handwriting  are 
relevant,  see  Wilson  y,  Thomhury,  17  Eq.  517. 

As  to  production  of  compromises  with  persons  not  parties,  ^tp,  p.  77. 

Inquisitorial  questions,  such  as  would,  were  an  answer  to  them  compelled, 
make  the  Court  a  scourge  to  the  country,  need  not  be  answered  :  Dos  Santos 
y.  Frietas,  cited  Wigram,  165 :  and  see  O.  xxxi,  7,  which  provides  for  the 
expungingof  any  mterrogatories  which  are  "oppressive" ;  and  Parker  v. 
Wells,  18  Oh.  D.  484,  0.  A,;  ^.  6^.  y.  OaskiU,  20  Ch.  D.  529,  0.  A.;  but 
questions  as  to  the  amount  of  the  Deft*s  pecuniary  resources,  whence  derived, 
&c.,  must,  if  material,  be  answered :  Newton  y.  Dimes,  3  Jur.  N.  S.  583 ;  30 
L.  T.  30 ;  and  a  Deft  required  to  give  an  account  of  partnership  transactions 
was  not  allowed  to  refuse  an  account  of  the  debts  owing  to  the  firm  on  the 
ground  that  it  would  disclose  the  private  affairs  of  the  customers :  Telford  y. 
Buskin,  1  Dr.  &  S.  148 ;  Howe  y.  M^Keman,  30  Beav.  547 ;  and  where  the 
Deft  denied  an  alleged  partnership  in  the  purchase  of  land,  interrogatories 
exhibited  by  the  Pit  to  proye  that  they  had  been  co-partners  in  various 
other  similar  purdiases  of  land  were  held  to  be  irrelevant  and  oppressive : 
Kennedy  y.  Dodson,  (1895)  1  Ch.  334,  0.  A. ;  and  an  answer  as  to  private 
dealings  was  compelled  where  fraud  was  alleged :  Gartside  y.  Outram,  3  Jur. 
N.  S.  39 ;  26  L.  J.  Oh.  113 ;  5  W.  E.  35;  and  Defts  (a  oo.  alleged  to  be 
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acting  vUta  vires)  will  not  be  compelled  to  give  foil  inlonnation  to  xiYaLs  in 
trade :  A.  G.  y.  North  Met.  Tram.  Co.,  (1892)  3  Ch.  70. 


USSIBTANOE  TO  DlB0OTEBT'-(2)  BlflOOYZET  BBULlUrd  XZGLUSiyiELY  TO 

^  OWH  OASE. 

The  general  principle  is,  that  a  paiiy  must  give  discoyery  of  the  facte  upon 
which  he  reliee  to  es&bliflh  his  case,  Imt  not  of  the  evidence  which  it  is  pro-* 
posed  to  adduce :  Eade  y.  JaooUy  3  Ex.  D.  335,  C.  A. ;  and  see  Bidder  y. 
Bridgts,  29  Oh.  D.  29,  0.  A, ;  A.  G.  y.  QatHeill,  20  Ch.  D.  529,  C.  A. ;  KettU-- 
well  y.  BargtotVt  7  dh.  686;  Briton  Medical  AsBoe.  y.  Britasmia  Fire  Assoc  ^ 
59L.T.  888;  Goriand  y.  Oram,  7  Times  L.  E.  8tf.  This  principle  is  otherwise 
expressed  by  the  statement  that  a  party  has  no  ri^^t  to  see  nis  adyersary's 
bnef :  Anderson  y.  Bank  of  British  Columbia,  2  Oh.  D.  644, 656 ;  The  Palermo, 
9  P.  D,  6,  0.  A. ;  Sawnders  y.  Jones,  7  Oh.  D.  435. 

Thus,  details  of  conyersations,  upon  which  reliance  is  placed,  may  haye  to 
be  set  out :  Eade  y.  Jacobs,  3  Ex.  D.  335,  0.  A. ;  Lyon  y.  Tvfeddell,  13  Ch.  D. 
375 ;  A.  G.  y.  GaskiU,  20  Oh.  D.  519,  0.  A. ;  Fisher  y.  Owen,  8  Oh.  D.  645 ; 
and  details  as  to  communication  to  Pit  of  a  creditor's  deed,  of  which  he  claims 
the  benefit :  Johns  y.  James,  13  Ch.  D.  370. 

In  an  action  to  set  aside  a  will  for  undue  influence,  Pit  was  entitled  to  ask 
what  sums  Deft  had  receiyed  from  testator,  or  from  his  uniyersal  legatee 
since  his  death:  Be  Holloway,  Yovmq  y.  H,,  12  P.  D.  167;  newspaper  pro- 
prietors, Defts  in  an  action  for  UbeUmg  Pit,  as  author  of  letters  which  they 
published,  were  obliged  to  state  approximately  the  extent  of  the  circulation 
of  their  paper,  but  not  to  answer  as  to  the  names  of  the  persons  from  whom 
the  letters  were  obtained,  what  was  paid  for  them,  and  what  inquiries  were 
made  and  steps  taken  to  test  and  yerify  information :  Pamell  y.  Walter,  24 
Q.  B.  D.  441 ;  nor  to  state  how  many  copies  of  the  issue  of  the  newspaper 
which  contained  the  alleged  libel  were  printed  and  circulated,  the  answer 
a  ** considerable  nimiber  being  held  sufficient:  Whittaker  y.  Scarborough 
Post  Newspaper  Co.,  (1896)  2  Q.  fi.  148,  0.  A. ;  oyerruling  Pamell  y.  Walter, 
sup.,  and  Bumney  y.  Walter,  61  L.  J.  a  B.  149 ;  65  L.  T.  757 ;  40  W.  B. 
174,  on  this  point ;  and  discoyery  could  not  be  required  as  to  quantities  of 
goods  sold  by  Pits  in  action  for  injunction  as  to  user  of  trade  name,  such 
quantities  heme  evidence  in  support  of  Pit's  case :  Benbow  y.  Low,  16  Oh.  D. 
93,  0.  A. ;  explaining  Saunders  y.  Jones,  7  Oh.  D.  435,  0.  A. 

In  general,  the  names  of  persons  who  may  be  called  as  witnesses  need  not 
be  disclosed :  Eade  y.  Jacobs,  sup. ;  unless  such  names  are  releyant  facto  in 
the  case,  or  discoyery  of  releyant  facte  cannot  be  made  without  disclosing 
them :  Marriott  y.  Chamberlain,  17  Q.  B.  D.  154,  0.  A.  Thus,  Deft  was  not 
bound  to  giye  the  names  of  persons  in  whose  presence  a  yerbal  consent,  relied 
on  hj  him  as  a  defence,  was  giyen :  Eade  y.  Jacobs,  sup, ;  nor  a  Pit,  in  action 
for  dissolution  of  partnership,  the  names  of  persons  in  whose  presence  the 
Deft,  his  partner,  misconducted  himself :  Ljifon  y.  TweddeU,  13  Oh.  D.  375 ; 
nor  a  newspaper  proprietor,  admitting  publication  of  alleged  libel,  the  name 
of  the  writer  of  the  words,  imless  me  identity  of  such  writer  were  a  fact 
material  to  some  issue :  Gibson  y,  Evans,  23  (i.B,  J).  3S^;  Eennessyy.  Wright, 
86  W,  E.  880 ;  24  Q.  B.  D.  445,  n.,  0.  A. 

Where  a  Deft  made  no  case  of  his  own,  simply  denying  the  Pit's  case,  he 
could  not  jyrotect  his  documente  as  being  only  evidence  of  his  own  case,  for 
Pit's  case  included  matters  charged  as  answers  to  an  expected  defence: 
A.  G.  y.  Corp.  of  London,  2  M.  &  G.  247,  265. 

As  to  whether  Pit  and  Deft  are  in  the  same  position  as  to  this  ground  of 
priyilege,  see  Hoffmann  y.  PostHl,  4  Oh.  673 :  Minet  y.  Morgan,  8  Oh.  361 ; 
21  W.  E.  467. 

In  order  to  protect  documente  from  production  on  this  ground,  it 
is  material  for  the  party  to  ayer  on  oatii  that  tiiey  form,  support, 
or  evidence  his  own  titie,  and  are  intended  to  be  or  may  be  used  by 
him  in  evidence  ^u)cordingly,  and  that  they  do  not  contain  anything 
forming  or  supporting  the  case  or  title  of  the  opposite  party :  A.  G.  y. 
Emerson,  10  a  B.  D.  191,  0.  A. ;  and  see  Bewicke  y.  Graham,  7  Q.  B.  D.  400, 
0.  A. ;  Bulman  y.  Young,  49  L.  T.  736 ;  31  W.  E.  766 ;  Morris  y.  Edwards, 
15  App.  Oa.  309;  but  it  is  not  necessary  for  him  to  state  t^t  they  contain 
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nothing  impeachmg  his  own  case  or  title:  A,  G,  y.  Newcastle  Corp.,  (1899) 
2  Q.  B.  478 ;  C.  A.,  following  Morris  y.  Edwards ,  15  Apj>.  Ca.  309 ;  and  see 
Budden  y.  Wilkinson,  (1893)  2  Q,.  B.  432,  C.  A. ;  imless  misconception  of  the 
nature  of  the  documents  is  shown  as  matter  of  reasonable  oertainfy  and  not 
merely  of  probable  surmise:  Frankenstein  y.  Gavin*$  House  to  House  Cycle 
Cleaning  and  Ins.  Co.,  (1897)  2  Q.  B.  62,  0.  A. 

A  statement  that  documients  were  obtained  by  a  Deft  for  his  own  defence, 
and  that  they  did  not  relate  to  or  eyidence  the  '*  title  "  of  the  Pit,  was  not 
sufficiently  distinct  to  protect  them :  Felkin  y.  L.  Herbert,  30  L.  J.  Oh,  798 ; 
9  W.  R  756,-  and  see  Mansell  y.  Feeney,  2  Jo.  &  H.  320;  9  W.  R.  610. 

In.  Bolton  y.  Liverpool,  1  M.  &  K.  88,  a  statement  that  the  documents  were 
the  title  deeds  of  the  Def  ts  was  held  sufficient  to  protect  them  without  using 
the  word  exdusiyely,  or  denying  their  snm>orting  the  Pit's  title :  but  see 
Minei  y.  Morgan,  8  Oh.  361 ;  and  ^.  G.  y.  Emerson,  10  Q.  B.  D.  191,  0.  A.  ; 
Combe  y.  London,  lY.&G.  0.  661 ;  Harris  v.  H,  4  Ha.  179. 

If  a  Deft  admit  the  releyancy  of  documents  to  a  part  of  the  Pit's  case,  and 
do  not  distinctly  deny  that  they  proye  that  part  of  the  case,  he  is  not 
priyileged  by  a  general  statement  that  they  are  his  own  evidence :  Smith  y. 
D.  of  Beaufort,  1  Ha.  507 ;  1  Ph.  209 ;  dfresley  y.  Mousley,  2  K  &  J.  288 ; 
and  he  might  lose  his  right  to  protect  a  deed  relating  solely  to  his  own  case, 
but  put  forward  by  himself,  by  making  it  by  statement  or  by  partial  quota* 
tion  part  of  his  answer:  Hardman  y.  Ellatnes,  2  M.  &  £[.  732;  Adam*  y. 
Fisher,  3  M.  &  0.  549;  Latimer  y.  NeaU,  4  01.  &  F.  570 ;  11  Bli.  N.  S.  149 ; 
Hunt  y.  Elmes,  27  Beay.  62 ;  5  Jur.  N.  S.  645 ;  secus,  if  the  Pit  stated  the 
deed  and  the  Deft  admitted  and  referred  to  it :  Howard  y.  Robinson,  4  Drew. 
522 ;  see  also  Glover  y.  Hall,  2  Ph.  484. 

And  for  a  dear  statement  of  the  rule,  see  Combe  y.  Corp,  of  London, 
sup. 

A  waiyer  of  privilege  as  to  some  documents  does  not  predude  the  assertion 
of  it  as  to  others  in  respect  of  which  it  was  originally  claimed :  Lyell  y. 
Kennedy,  27  Oh.  D.  1,  0.  A. 

A  Pit  in  an  action  to  establish  commonable  rights  had  to  give  discoyery  as 
to  the  nature  of  his  title,  but  not  as  to  the  eyidence  of  it :  Bidder  v.  Bridges, 
29  Oh.  D.  29,  0.  A. ;  Cayley  y.  Sandycroft,  33  W.  R.  577 ;  and  as  to  right 
of  Pit  to  discovery  in  an  action  for  recovery  of  land,  see  Z^ell  v.  Kenn^y, 
8  App.  Oa.  217 ;  Bleazby  y.  B.,  10  L.  R.  Ir.  60. 

And  in  order  to  obtain  protection  for  documents  of  title,  he  need  not  assert 
that  they  contain  nothing  impeaching  his  own  title :  A.  G.y.  Emerson,  sup. ; 
Morris  y.  Edwards,  15  App.  Oa.  309 ;  and  a  party  is  not  entitled  to  see 
documents  which  only  prove  his  title,  if  at  all,  by  destroying  his  adyersary*s : 
BoUon  y.  Corp.  of  Liverpool,  3  Sim.  467 ;  1  M.  &  K.  88 ;  and  see  Owen  y. 
Wynn,  9  Oh.  D.  33,  0.  A. ;  Jenkins  y.  Bushby,  35  L.  J.  Oh.  400;  14  L.  T. 
431 ;  14  W.  R.  531 ;  nor  is  he  entitled  to  see  documents  because  he  may  find 
evidence  on  which  to  turn  the  Deft  out  of  possession :  BoUon  y.  Corp.  of 
Liverpool,  1  M.  &  K.  92 ;  KeUlewell  y.  Barstow,  7  Oh.  686. 

And  that  a  document  relating  to  the  Pit's  own  title,  though  referred  to  in 
the  pleadings,  need  not  be  produced  until  defence  is  put  in,  see  Webster  y. 
Whewall,  15  Oh.  D.  120. 

Notwithstanding  the  provision  in  sect.  2  of  the  Vendor  and  Purdiaser  Act, 
1874,  preduding  purchaser  of  leasehold  from  calling  for  lessor's  title,  such  a 
jmrchaser,  in  an  action  for  specific  performance,  proving  aliunde  that  the 
title  is  bad,  and  raising  a  definite  objection,  will,  like  an  ordinary  litigant, 
be  entitled  to  production  of  relevant  documents,  but  not  if  he  meiely  denies 
the  title  or  yaguely  alleges  the  existence  of  restrictive  covenants :  Jones  y. 
Watts,  43  Oh.  D.  574,  0.  A. 

A  c.  q.  t.  (though  only  of  proceeds  of  sale  of  land)  is  primd  facie  entitled  to 
discoyery  and  production  of  documents  in  possession  of  the  tirusteee  relating 
to  the  trust  estate :  Be  Cmvin,  C.  y.  Gravett,  33  Oh.  D.  179. 

A  Deft  must  produce  evidence  common  to  both  parties,  such  as  (the 
qnestion  being  identity  or  boundaries  of  land)  maps  and  deeds  in  his  posses- 
sion :  Earp  v.  Lloyd,  3  K  &  J.  549,  and  cases  there  cited ;  Bolton  y.  Liverpool, 
sup.;  Jenkins  y.  Bushby,  35  L.  J.  Oh.  400;  14  L.  T.  431;  14  W.  R.  531 ; 
Barry  y.  Scully,  Ir.  Rep.  6  0.  L.  449 ;  espedally  in  a  suit  by  a  lessor  against 
his  lessee :  Brown  y.  Wales,  15  Eq.  142. 

And  the  former  role,  that  a  Deft  in  an  ejectment  action  cannot  be  compelled 
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to  give  disooyery  of  dixAunents  in  his  pooooooion,  no  longer  holds  good :  TTia 
New  British,  Ac,  Co.  y.  Peed,  3  C.  P.  D.  196;  and  see  Eyre  y.  Sodgers,  40 
W.  E.  137. 

In  suits  between  partners  ea^k  must  produoe  all  documents  relating  to 
the  partnership :  Adame  y.  Fisher,  3  My.  &  0.  547 ;  secus,  where  there  was 
an  agreement  that  the  Pit  should  haye  no  right  to  examine  the  books  or 
aoooiints :  Tumey  y.  Bayley,  4  D.  J.  &  S.  332 ;  33  L.  J.  Ch.  600;  oyermling 
iSf.  (7.,  34  Beay.  105. 

As  to  production  of  title  deeds  by  a  mere  stakeholder,  holding  them  lor 
whoeyer  should  turn  out  to  be  entitled  to  the  land,  see  WhiUingham  y. 
Ousack,  Ir.  Bep.  7  Eq.  159. 

Where  title  deeds  relating  to  two  estates  wove  in  custody  of  the  solrs  of 
the  preyious  owner  of  both,  the  owner  of  one  estate  was  only  entitled  to  an 
order  for  deposit  in  Court  with  liberty  to  inspect :  Wright  y.  Bobotham,  33 
Ch.  D.  106. 

An  heir  in  tail,  suing  deyisees,  was  entitled  to  disooyery  and  inspection 
of  any  deeds  creating  estates  in  tail  general  only :  Shaftesbury  y.  Arrowsmith, 
4  Ves.  66 ;  4  £.  £.  181 ;  or  to  proye  his  nedigree :  Wright  y.  Vernon,  1  Drew. 
344 ;  and  heir-at-law  Pit  may  see  Back  parts  of  any  deed  as  relate  to  his 
pedigree,  the  rest  being  sealed  up :  Rumhold  y.  Fortetxth,  3  K.  &  J.  44,  748 ; 
and  as  to  different  rights  of  heir-at-law  and  heir  in  tail,  9,  (7.,  and  Quin  y. 
Batcliff,  6  Jur.  N.  S.  1327 ;  9  W.  E.  65 ;  3  L.  T.  363 ;  but  an  heir-at-law  of 
a  feme  coyert  entitled  in  default  of  appointment  could  not  see  the  deed 
creating  the  power :  Bennett  y.  Olossop,  3  Ha.  578. 

.  A.S8ignee  oi  co-heiresses  suing  to  recoyer  land  was  entitled  to  interrogate 
the  Deft  as  to  matters  releyant  to  the  pedigree  and  Jieirship  of  the  co- 
heiresses, and  as  to  alleged  admissions  by  Deft  that  his  possession  of  the 
land  was  as  trustee  for  the  ancestress :  Lyell  y.  Kennedy,  8  App.  Ca.  217. 

In  a  suit  against  him  by  a  copyhold  tenant,  the  lord  must  nroduce 
documents,  incmdinff  the  court  rolls,  without  payment  of  fees:  Hoars  y. 
Wils(m,  4  Eq.  1 ;  although  he  denies  Pit's  title:  Warrick  y.  Q.  Coll.,  3  Eq. 
683. 

But  a  person  claiming  adyersely  to  the  manor  and  manorial  rights  as 
owner  in  fee  is  not  entitled  to  production  of  the  court  rolls :  Owen  y.  Wynn, 
9  Ch.  D.  29,  C.  A. ;  and  as  to  inspection  of  court  rolls,  see  0.  XXXT,  19,  eup, 
p.  78. 

In  a  suit  against  a  bankrupt's  assignees,  eyidence  giyen  hy  the  Pit  in  the 
Court  of  Bankruptcy  was  not  to  be  produced  until  uie  hearing :  Oandee  y. 
Btansfidd,  4  D.  &  J.  1. 

For  cross-examining  the  Pit  on  his  affidayit,  the  Deft  was  entitled  to 
production  of  an  examination  in  Bankruptcy  therein  mentioned:  BeU  y. 
Johnson,  9  W.  E.  549 ;  4  L.  T.  636. 

In  a  suit  for  disooyery  in  aid  of  a  defence  to  an  action.  Pit  was  entitled  to 
see  the  nattire  of  the  claim  at  law,  but  not  the  eyidence  to  be  adduced  in 
support  of  it:  Bellwoody,  Wetherell,  1  Y.  &  C.  Ex.  211 ;  and  was  entitied  to 
an  admission  or  denial  of  facts  stated  in  the  biU :  Qarle  y.  Robinson,  3  Jur. 
N.  S.  633. 

A  yaluation  of  a  suryeyor,  made  with  a  yiew  to  the  del enoe,  was  priyiLeged : 
Llewellyn  y.  BadeUy,  1  Ha.  527. 


BESISTAKCE  TO  DISOOyEBY — (3)  FBSMATUBE  DISOOyEBY. 

-  By  0.  xzzi,  20,  "if  the  party  from  whom  disooyery  of  any  kind  or 
inspection  is  sought  objects  to  the  same,  or  any  part  thereof,  the  Court  or  a 
Juage  may,  if  satisfied  that  the  right  to  the  discoyery  or  inspection  sought 
depends  on  the  determination  of  any  issue  or  question  in  dispute  in  the 
cause  or  matter,  or  that  for  any  other  reason  it  is  desirable  that  any  issue  or 

Suestion  in  diroute  in  the  cause  or  mattc^  should  be  determined  before 
eciding  upon  tne  right  to  the  disooyery  or  inspection,  order  that  such  issue 
or  <][ue8tion  be  determined  first,  and  reserye  the  question  as  to  the  disooyery 
or  insj)ection."    For  form  of  application,  see  D.  C.  F.  958. 

Objections  to  answering  any  one  or  more  interrogatories  on  the  ground 
that  **  the  matters  inquired  into  are  not  sufficientiy  material  at  that  stage  " 
are  now  taken  by  the  affidayit  in  answer :  see  r.  6, 


Diseovertf.  87 

upon  the  principle  that  no  disooyery  is  neoessary  in  lespeot  of  matters 
admitted,  the  Deft  imder  the  old  practice  oould  resist  disoovery  by  demurrer 
or  plea,  whereby  the  allegations  in  the  Pit's  bill  were  wholly  or  partiaUy 
admitted. 

The  cases  as  to  the  gronnds  of  resisting  discovery  by  demurrer  are  collected, 
Seton,  4th  edition,  pp.  157,  158.  The  most  important  of  these  gronnds, 
with  reference  to  the  new  practice,  under  0.  xxv,  was  where  the  Pit's  case, 
beinff  for  relief,  &uled  to  show  on  the  face  of  it  a  title  to  the  relief  sought, 
in  which  case  it  was  demurrable,  and  a  demurrer  to  relief  was  a  bar  to 
discovery :  see  Evan  v.  Fortreeve,  <fec.  of  Avon,  29  Beav.  152 ;  6  Jur.  N.  8. 
1361 ;  9  W.  E.  84 :  30  L.  J.  Ch.  165. 

This  ^und  oi  objection  will  now  be  raised  under  O.  xxv,  4,  by 
application  to  strike  out  the  statement  of  claim  as  disclosing  **  no  reasonable 
cause  of  action  or  answer" :  v,  sup.y,  36,  Chap.  V.,  **  Pleadings." 

Discovery  could  also  be  resisted  by  demurrer  on  grounds  peculiar  to  the 
demurring  Deft,  such  as  that  he  had  no  interest  in,  or  was  not  a  party  to, 
the  suit  or  action,  and  the  evidence  required  from  him  oould  have  oeen 
obtained  by  making  him  a  witness :  Plummer  v.  May^  1  Yes.  426 ;  Fenton  v. 
Hughes^  7  Ves.  290 ;  Irving  v.  Th(mp$on,  9  Sim.  17 ;  Kerr  v.  ReWy  6  My.  &  0. 
154.  Thus  a  corp.  might  demur  if  the  evidence  required  oould  be  obtained 
from  their  officer :  Saunders  v.  5.,  3  Drew.  387. 

Officers  and  agents  of  corporate  bodies  were  sometimes  made  parties  for 
disoovery  :  Dummer  v.  Corp,  of  Chippeakam^  14  Ves.  246 ;  but  now  that  dis- 
covery can  be  obtained  from  any  member  or  officer  of  such  bodies  under 
O.  xxzi,  5,  »up.  p.  66,  such  persons  can  no  longer  be  neoessary  parties ; 
and  to  make  solrs  or  others  parties*  for  payment  of  costs  or  discovery  is 
objectionable  and  ^'  vexatious  within  the  meaning  of  0.  XXT,  4 :  Bvrstall  v. 
Beyfua,  26  Gh.  D.  35,  0.  A. ;  Bamet  v.  Addy,  9  Ch.  244 ;  and  see  Elder  v. 
Carter,  25  Q.  B.  D.  194.  198,  0.  A. 

Now  that,  by  virtue  of  the  Jud.  Acfc,  1873,  s.  24  (2),  Courts  of  Equity  and 
Common  Law  have  concurrent  jurisdiction,  the  defence  of  purchase  for 
valuable  consideration  is  no  longer  available  as  a  bar  to  disoovery  in  an 
action  to  recover  land :  Ind  v.  Emmerson,  12  App.  Ca.  300. 

The  Court  is  reluctant,  before  the  right  to  relief  is  established,  to  enforce 
discovery  which  may  be  injurious  to  the  Deft,  and  will  only  be  useful  to  the 
Pit  if  he  succeeds  m  establishing  his  right  to  relief :  Fennusy  v.  Clark,  37 
Ch.  D.  186,  C.  A. ;  Heugh  v.  Garrett,  44  L.  J.  Ch.  305 ;  and  see  Leitch  v. 
Abbott,  31  Ch.  D.  374,  C.  A. ;  and  Parker  v.  WeUe,  18  Ch.  D.  477,  0.  A., 
and  observations  of  Sir  G-.  tTessel  in  that  case. 

Where  a  bill  was  filed  to  establish  Pit's  right  to  land,  as  heir-at-law  of 
an  intestate,  and  the  Defts  pleaded  a  denial  of  Pit's  heirship,  in  bar  of  all 
the  relief  and  all  the  discovery,  excent  as  to  whether  the  Pit  was  lineally 
descended  from  the  intestate's  grandfather,  the  Court  protected  certain 
documents  whidi  the  Defts  objected  to  produce,  on  the  ground  that  they  did 
not  relate  to  anything  to  be  tried  at  the  hearing,  *'  but,  as  we  are  advised 
and  say,  consist  exclusively  of  documents  which  the  Pit  will  be  entitled  to 
the  pzoduction  of  by  way  of  consequential  relief,"  if  he  should  suooeed : 
KettleweU  v.  Bantow,  7  Ch.  686. 

Where  Deft  denied  an  alleged  trust,  he  was  not  obHged  to  ^o  into  matters 
of  account,  disclosure  of  whi^  would  not  help  the  Pit  to  obteun  a  jud^ent 
or  an  immediate  order  for  pavment,  but  woula  involve  a  long  examination  of 
books :  Parker  y.  Wells,  18  Ch.  D.  477,  C.  A. 

Where  Pit's  ri^ht  to  a  particular  account  was  denied,  but  the  Deft  made 
admissions  sufficient  for  all  purposes  up  to  and  including  the  decree,-  the 
Deft  was  not  bound  to  give  any  further  details  respectmg  the  account: 
LockeU  V.  X.,  4  Ch.  9^0;  De  la  Rue  v.  Dickinson,  3  K  &  J.  388.  And  a 
Deft  was  not  required  to  answer  as  to  items  of  a  settled  account  which  Pit 
did  not  seek  to  set  aside :  Wier  v.  Tucker,  14  Eq.  25.  But  a  Deft  in  a  patent 
action  cannot,  by  denying  the  validity  of  the  patent,  avoid  giving  disoovery 
as  to  his  own  process  until  the  validity  has  been  established :  Benno  Jaffe,  &c, 
Fabrik  v.  Richardson,  62  L.  J.  Ch.  710 ;  68  L.  T.  404 ;  41  W.  R.  534.  Where 
the  issue  was  agency,  discovery  of  entries,  which,  unless  the  agency  was 
established,  were  mere  matters  of  private  concern,  was  refused :  Re  Leigh, 
Rowdife  v.  X.,  6  Ch.  D.  256,  C.  A. ;  Venninek  v.  Edwards,  29  W.  £.  189; 
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Schreiber  y.  Heumann,  63  L.  J.  Q.  B.  749  (where  dlBOOTery  as  to  damages 
was  refused,  liability  being  disputed). 

A  partner  could  not  be  made  to  set  out  partnerebip  accounts  in  his  answer: 
lAKkat  V.  X.,  4  Oh.  336 ;  and  Bee  Wier  v.  Tucker,  14  Eq.  25 ;  Lyon  v.  Twed- 
dell,  13  Gh.  D.  375 ;  nor  a  Pit  to  set  out  correspondence  between  him  and  a 
third  person,  an  order  to  inspect  which  could  be  obtained :  Hoffmann  y.  FosUU, 
4  Ch.  673. 

But  an  exor  was  required  to  set  out  his  accounts  ihough  he  denied  the 
Pit's  right  of  suit  as  a  creditor,  but  not  to  set  Ihem  out  in  detail :  Thompson 
V.  Dunn,  5  Ch.  573 ;  18  W.  E.  334,  854;  Cull  v.  InglU,  37  L.  J.  Ch.  385;  16 
W.  E.  477 ;  but  see  KeUlewdl  v.  Barriow,  7  Ch.  686. 

An  exor  as  a  general  rule  is  under  an  obligation  to  set  out  the  accounts 
of  his  testator's  estate,  and  will  seldom  be  protected  from  disoove^  of  his 
accounts :  Thompson  v.  Dunn,  5  Ch.  573 ;  18  W.  E.  334,  854 ;  St  (teorge  v. 
St.  G,,  19  L.  E.  Ir.  225 ;  and  this  obligation  has  not  been  affected  by  the 
Jud.  Act:  Be  SutcUffe,  Alison  v.  A.,  50  L.  J.  Ch.  574;  44  L.  T.  547;  29 
W.  E.  732 ;  but  an  exor  will  be  protected  from  discovery  of  his  accounts 
in  a  suit  by  legatees  when  he  admits  assets :  Forbes  y.  Tanner,  11  W.  E.  414 ; 
9  Jur.  N.  S.  455 ;  and  see  Pullen  y.  Smith,  5  Yes.  20. 

A  Deft  in  a  suit  for  waste  was  bound  to  answer  as  to  the  number  and 
yalue,  &c.  of  trees  cut  down,  though  he  claimed  the  right  to  cut  them  down : 
Neivry  y.  Kilmorey,  19  W.  E,  271. 

In  Adams  y.  Fisher,  3  My.  &  C.  526,  where  an  exor  sued  the  Deft  as 
solr  to  the  estate,  and  prayed  an  account,  and  the  Deft  by  his  answer 
denied  that  he  was  such  solr.  Lord  Cottenham  refused  production  of  docu- 
ments, admitted  to  be  in  his  possession,  relating  to  the  estate:  and  see 
De  la  Hue  y.  Dickinson,  3  K.  &  J.  388.  But  Adams  y.  Fisher  has  been  much 
questioned :  see  contra,  Clegg  v.  Edmondson,  22  Beay.  125 ;  S,  C.  compromised, 
3  Jur.  N.  S.  299,  L.  J  J. ;  Great  Luxembourg  Bail.  Co,  y.  Magnay,  23*  Beay. 
646,  aff.  L.  J  J. ;  Beade  y.  Woodroffe,  24  Beay.  421 ;  and  Lord  Lyndhurst's 
remarks  on  Adams  y.  Fisher  in  Lancaster  y.  Evors,  1  Ph.  349 ;  and  Lord 
Selbome's  in  Elmer  y.  Creasy,  9  Ch.  71 ;  Hawkins  y.  Carr,  L.  E.  1  Q.  B.  89 ; 
BoUon  y.  Flight,  33  Beay.  268 ;  HUls  y.  Wates,  L.  E.  9  C.  P.  688. 

And  in  an  action  for  infringement  of  trade  mark,  after  an  order  for  trial 
of  questions  of  fact,  discoyery  as  to  sales  by  Deft  was  not  granted  until  the 
Pit  made  his  election  whether  to  claim  damages  or  an  account  of  profits : 
Fennessy  y.  Clark,  37  Ch.  D.  184,  C.  A. ;  and  see  Marriott  y.  Chanwerlain, 
17  Q.  B.  D.  154,  162,  C.  A. ;  Fape  y.  Lister,  L.  E.  6  Q.  B.  242 ;  Benbow  y. 
Low,  16  Ch.  D.  93,  96,  99,  C.  A.  Discovery  to  show  the  amount  of  damage 
was  not  given  until  the  question  of  liability  had  been  decided,  the  two 
questions  being  severable:  Elkin  y.  Clark,  21  W.  E.  447;  Schreiber  y. 
Heymann,  sup. 

As  to  the  aiscovery  to  be  given  in  proceedings  to  remove  trade  marks  from 
the  register,  see  Be  Wills'  Trade  Marks,  (1892)  3  Ch.  201. 

As  to  whether  a  Deft  will  be  allowed  discovery  for  the  purpose  of  paying 
a  proper  sum  into  Court  in  discharge  of  alleged  liability,  see  Frost  y.  Brooke 
23  W.  E.  260 ;  32  L.  T.  312 ;  Clarke  v.  Bennett,  32  W.  E.  550. 

A  liquidator,  Pit  in  an  action,  will  not  be  permitted  to  evade  an  order 
postponing  discovery  by  availing  himself  of  the  process  of  examination 
given  by  the  Com})anie8  Act,  1862,  s.  115 :  Be  North  Australian  Territory  Co.^ 
45  Oh.  P.  87,  0.  A. 


PEIVILEGK— (1)  COMMT7NI0ATIONS  WITH  SOLICITOB  OE  COTTKSEL. 

As  to  the  meaning  of  the  word  '*  privilege  "  and  that  it  includes  grounds 
for  resistance  to  discovery  generally,  and  not  merely  those  which  are  usually 
and  conveniently  designated  by  it,  see  Ehrmann  y.  E.,  (1896)  2  Ch.  826, 
sup.  p.  79. 

A  general  protection  from  discovery  is  accorded  to  communications  between 
client  and  solr  or  counsel. 

The  object  of  this  privilege  is  to  enable  litigants  to  communicate  freely  and 
safely  with  their  legal  advisers :  Nias  y.  N.  AE.  By.,  3  My.  &  C.  357 ;  Law^ 
rence  v.  Campbell,  4  Drew.  489;  GreenoughY.  GaskeU,  1  My.  &  K.  103;  Beece 
y,  Tr^e^  9  ^eav.  3^9 ;  a^d  it  ou^ht  not  to  be  extended  further  than  is  neoes- 
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sory  for  that  object :  Oltm  y.  Caulfidd,  8  Mao.  &  G.  463 ;  Anderson  y.  Bank 
ofBriiiah  Columbia,  2  Ch.  D.  644. 

It  is  therefore  confined  to  communications  between  the  client  and  his 
1^^  adyiser,  with  the  yiew  of  the  client  obtaining  legal  adyice  as  regards 
the  conduct  of  litigation  or  the  right  to  property :  Wheeler  y.  Le  Marchant, 
17  Ch.  D.  675,  0.  A. ;  but  see  Lowden  y.  Blakey,  23  Q.  B.  D.  332;  334 ;  and 
does  not  (except  in  the  distinct  and  modified  form  noticed  inf.  p.  93)  extend 
to  facts  commimicated  to  the  solr  by  a  third  party,  nor  to  knowledge  acquired 
by  the  solr  from  a  third  person  as  well  as  the  cuent ;  and  it  must  be  clearly 
stated  that  the  knowledge  was  obtained  by  the  solr  in  his  character  of  solr, 
and  from,  the  client :  Spenceley  y.  Schulenburgh,  7  East,  357 ;  Deahorough  y. 
BawlinB,  3  M.  &  0.  515 ;  Sawyer  y.  Birchmorcy  3  M.  &  K.  572 ;  Thomas  y, 
Bawlinga,  27  Beay.  140 ;  Lewis  y.  Pennington,  6  Jur.  N.  S.  478 ;  29  L.  J.  Ch. 
670 ;  8  W.  E.  465 ;  Ford  y.  Tennant,  32  Beay.  162 ;  Marsh  y.  Keith,  1  Dr.  &  S. 
342 ;  JKrp.  CampheU,  6  Ch.  703 ;  Page  y.  Ward,  17  W.  R.  435 ;  Be  Land 
Credit  Society  of  Ireland,  15  W.  R.  703 ;  but  **  all  things  reasonably  necessary 
in  the  shape  of  communication  to  the  legal  adyisers  are  protected  from  pro- 
duction or  discoyery  in  order  that  the  legal  adyice  may  be  obtained  safely 
and  sufficiently"  :  Jessel,  M.  E.,  17  Ch.  I).  682,  C.  A.  Thus,  the  priyilege 
extends  to  communications  between  solr  and  his  town  agent,  and  the  client 
and  the  town  agent :  Hughes  y.  Biddulph,  4  Euss.  190 ;  and  to  correspondence 
passing  throueh  a  third  person  acting  as  the  medium  of  communication 
between  the  (£ent  or  solr :  Wheeler  y.  Le  Marchant,  sup, ;  B anbury  y.  B», 
2  Beay.  173;  Beid  y.  Langloie,  1  M.  &  G.  638  ;  Anderson  y.  Bank  of  British 
Columbia,  2  Ch.  D.  644;  Steele  y.  Stewart,  1  Ph.  471;  Carpmael  y.  Powis, 
ibid,  687 ;  Hooper  y.  Gumm,  10  W.  E.  644 ;  and  between  the  solr  and  his 
witnesses :  Curling  y.  Perring,  2  M.  &  K.  380 ;  Holmes  y.  Baddeley,  1  Ph.  476 ; 
to  communications  between  a  Scotchman  in  Scotiand  and  Scotch  solrs  in 
London,  who  acted  as  his  legal  adyisers :  Lawrence  y.  Campbell,  4  Drew.  485 ; 
7  W.  E.  336 ;  to  those  between  a  co.'s  officers,  agents,  engmeers,  &c.  and  the 
solrs  of  the  oo. :  Wilson  y.  Northampton,  dec.  By,,  14  Eq.  477 ;  and  with 
persons  doing  the  work  of  the  solr,  so  as  to  stand  in  his  position :  Lyell  y. 
Kennedy,  27  Ch.  D.  26 ;  ex,  gr,,  to  the  reports  of  an  accountant  employed  by 
the  solr :  Walshamy,  Stainton,  2  H.  &  M.  1. 

The  priyilege  may  be  claimed  by  the  town  clerk  and  solr  of  a  municipal 
Corp.,  interrogated  by  the  opposite  party:  Corp.  of  Sal  ford  y.  Lever,  24 
Q.  B.  D.  695 ;  unless  the  corp.  haye  themselyes  elected  to  answer  by  him : 
Mayor  of  Swansea  y.  Quirk,  5  C.  P.  D.  106 ;  but  it  does  not  extend  to  a 
person  who  is  not  a  legal  adyiser,  not  acting  for  him ;  ex,  gr. ,  the  *  *  poursuiyant '  * 
of  a  herald's  college,  employed  in  the  conduct  and  support  of  a  pedigree 
sought  to  be  enrolled  in  the  college :  Slade  yr.  Tucker,  14  Ch.  D.  824 ;  or  a 
patent  agent,  or  a  solr  acting  in  that  capacity:  Moseley  y.  Victoria  Co,, 
55  L.  T.  482. 

The  priyilege  is  that  of  the  client,  not  of  the  legal  adyiser,  who  is  bound  to 
daim  it  on  the  client's  behalf :  Anderson  y.  Bank  of  British  Columbia,  2  Ch.  D. 
649;  Procter  y.  Smiles,  55  L.  T.  527 ;  bb  L.  J.  Q.  B.  467;  but  is  equaUy 
ext^OLsiye  whether  asserted  by  the  solr  or  the  client:  semble,  Thompson  y, 
FaUc,  1  Drew.  26. 

But  as  the  priyilege  depends  entirely  on  the  employment  of  a  solr,  it  can- 
not be  claimed  by  a  person  conducting  his  own  case :  Kyshe  y.  Holt,  W.  N. 
(88)  128 ;  and  see  Lydl  y.  Kennedy,  27  Ch.  D.  25,  C.  A, 

A  party  cannot  lie  required  to  answer  as  to  his  information  and  belief 
deriyed  exclusiyely  from  priyileged  commimications :  Lyell  y.  Kennedy,  9 
App.  Ca.  81. 

The  adyice  or  communication  in  order  to  be  priyileged  must  haye  been 
^yen  by  the  legal  adyiser  professionally  and  confidentially :  see  Wheeler  y. 
Le  Marchant,  17  Ch.  D.  682 ;  Bursill  y.  Tanner,  16  Q.  B.  D.  5,  C.  A. ;  Gardner 
y.  Irvin,  4  Ex.  D.  53,  C.  A. ;  O^Shea  y.  Wood,  (1892)  P.  286,  C.  A. ;  Beg.  y. 
BuUivant,  (1900)  1  Q.  B.  163,  168,  C.  A. ;  S.  G.  nom.  Bullivant  y.  A,  G.  fc/r 
Victoria,  (1901)  A.  C.  196,  H.  L. ;  Kennedy  y.  Lyell,  23  Ch.  D.  405,  406 ; 
Foakes  y.  Webb,  28  Ch.  D.  287  ;  Beg.  y.  Cox,  14  Q.  B.  D.  153  (C.  C.  E.) ;  and 
not  as  a  friend :  Smith  y.  Daniell,  18  Eq.  649 ;  though  after  the  dispute  arose : 
Oreenlaw  y.  King,  1  Beay.  137 ;  or  mere  statements  of  fact :  CShea  y.  Wood, 
(1892)  P.  290,  C.  A. ;  but  the  solrs  haying,  without  the  client's  knowledge, 
ceasea  to  practise,  makes  no  difference:  Devaynes  y.  Bobinson,  20  Beay. 
142;  Galley  y.  Bichards,  19  B^y,  401,    And  the  principle  es^Ads  tp  notes 
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of  ezaminatioii  of  -witnesses  under  sect.  27  of  tiie  Bankrapioy  Act,  1883,  by  a 
trustee  in  bankruptcy,  with  the  yiew  of  enabling  his  solr  to  adyise  him  as  to 
proceedings  with  reference  to  tiie  bankrupt's  affairs:  Learayd  y.  Halifax 
Joint  Stodc  Banking  Co.,  (1893)  1  Ch.  686. 

A  solr  had  to  answer  to  whom,  when  and  why,  he  i>arted  with  4<'<^^iunent8 
of  his  client  formerly  in  his  possession :  Banner  y.  Jackson,  1  D.  &  S.  472 ; 
and  could  not  claim  privilege  so  as  to  refuse  disooyery  of  the  residenoe  of  a 
ward  of  Court :  Bamshoiham  y.  Senior ,  8  £q.  575. 

A  solr  employed  to  obtain  the  execution  of  a  deed,  and  who  was  one  of 
the  witnesses,  was  not  precluded  from  giying  eyidence  as  to  what  passed  at 
the  time  of  execution :  Crawcour  y.  SalteTy  18  Oh.  D.  30,  0.  A. 

And  in  general  a  solr  must  state  tiiie  names  of  the  clients  on  whose  behalf 
he  claims  priyilege :  Bureill  y.  Tanner,  16  Q.  B.  D.  1,  C.  A. ;  and  must  dis- 
close facts  as  to  which  he  himself,  if  called  as  a  witness,  would  be  obliged  to 
answer ;  e.g,,  in  an  action  for  specific  performance  of  an  agreement,  whether 
interyiews  and  correspondence  had  not  taken  place  between  the  solrs  of  the 
parties,  and  between  the  Deft's  solr  and  a  third  person  in  reference  to  the 
agreement :  Foakea  y.  Webb,  28  Gh.  D.  287. 

The  priyilege  does  not  extend  to  protect  communications  between  solr  and 
client  for  effecting  a  fraud  impeached  in  the  action :  MomingUm  y.  Jbf.,  2  J.  & 
H.  703;  Feaver  y.  Wiiliama,  11  Jur.  N.  S.  902;  13  L.  T.  270;  FhiUipa  y. 
Holmer,  15  W.  E.  578;  Be  PosUethwaiU,  P.  y.  Bickman,  35  Ch.  D.  725; 
BuBsell  y.  Jackson,  9  Ha.  392 ;  Follett  y.  Jeffryes,  1  Sim.  N.  S.  3 ;  and 
where  a  sale  by  trustees  to  one  of  themselyes  was  impeached  as  fraudu- 
lent, commimications  between  one  of  them  and  his  co-trustee  acting  as  his 
solr  were  not  privileged :  Be  Fostlethtvaite,  F,  y.  Bickman,  35  Ch.  D.  725 ; 
and  communications  made  to  a  solr  by  a  client  for  the  purpose  of  being 
guided  in  the  comnussion  of  a  crime  were  not  privileged,  although  the  solr 
was  ignorant  of  the  purpose  for  which  his  advice  was  sought :  Beg.  y.  Cox, 
14  a  B.  D.  153  (C.  Cf.  R.) ;  but  see  Charlton  y.  Coambei,  4  Giff.  372 ;  and  as 
to  documents  shown  to  contain  legal  advice  or  opinions,  Sankey  v.  Alexander, 
Ir.  Bep.  8  £q.  241.  And  that  a  client's  address,  oommimicated  to  his  solr 
by  him  when  applying  for  advice,  is  privileged,  unless  solr  and  client  were 
jointly  engaged  m  commission  of  some  wrongful  act,  see  Be  Amott,  60  L.  T. 
109  ;  37  W.  B.  223. 

The  priyilege  continues,  although  the  solr,  &c.  afterwards  becomes  in- 
terested in  the  matter  in  dilute :  Chant  y.  Broum,  7  Ha.  79 ;  where  in  a 
dispute  between  cs.  q.  t.,  one  employed  the  trustee  as  his  solr,  communica- 
tions between  them  were  not  privileged  from  the  other  e.  q.  t. :  Tugwell  y. 
Hooper,  10  Beay.  348 ;  and  as  to  the  nght  of  a  c.  q.  t.  in  respect  of  documents 
relating  to  the  trust,  v.  suf.  p.  85.  The  privilej^  exists,  though  the  solr 
claiming  it  be  charged  with  fraud  in  conductmg  the  client's  business: 
Greenough  y.  Gaskell,  1  M.  &  K.  98;  but  see  also  Oarteide  y.  Outrwrn,  3 
Jur.  N.  S.  40;  5  W.  B.  35  ;  26  L.  J.  Ch.  113 ;  or  attempting  to"  evade"  a 
statute :  BuUivant  t.  A.  0.  for  Victoria,  (1901)  A.  C.  196,  H.  L. ;  but  where 
fraud  is  alleged  against  a  Deft,  commumcations  as  to  the  subject-matter  of 
the  alleged  fraud  are  not  privileged,  whether  the  solr  is  or  is  not  a  party  to 
the  alleged  fraud:  William$  y.  Quebrada  By.,  Ltd.,  (1895)  2  Ch.  751 ;  the 
privilege  is  not  lost  by  the  client's  death :  Btdlivant  y.  A.  G.  for  Victoria, 
$up.,  and  can  in  general  be  claimed  by  the  represves  of  the  client  and  the 
solr :  Minet  v.  Morgan,  8  Ch.  361 ;  21  W.  R.  467 ;  Greeley  y.  Moualey,  2  K. 
&  J.  288 ;  but  the  privilege  that  belonged  to  a  testator  cannot  be  claimed  by 
his  exors  against  the  beneficiaries  under  his  will :  Bussett  v.  Jackson,  9  Ha. 
387 ;  nor  can  it  be  claimed  by  a  solr  in  an  action  against  him  by  the  dient : 
Greeley  y.  MousUy,  2  K.  &  J.  288 ;  Wynne  y.  Humbentone,  27  Beay.  421 ; 
32  L.  T.  306. 

The  privilege  does  not  extend  to  letters,  &c.  written  by  Deft's  solr  to  a 
third  party  (me  Deft's  agent)  before  the  dispute  arose  or  could  have  arisen  : 
Original,  &c.  Co.  v.  Moon,  30  L.  T.  193,  585 ;  but  does  generally  extend  to 
communications  made  before  the  suit  began,  and  even  before  it  was  contem- 
plated :  Minet  y.  Morgan,  21  W.  B.  467 ;  8  Ch.  361 ;  and  the  cases  discussed 
m  the  judgment  of  Lord  Selbome :  Turton  v.  Barber,  17  Eg.  329 ;  WHeon  y. 
Northampton,  dc.  By.,  14  Eq.  477;  Macfarlan  v.  Bolt,  14  Eq.  580;  Moetyn 
y.  Weet  Mostyn  Co.,  34  L.  T.  531 ;  and  see  (/Shea  y.  Wood,  (1891)  P.  286, 
C.  A. ;  (1891)  P.  237, 
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So  that  documents  (e.^.,  a  case  for  counsers  opinion)  are  suffloiently  pro- 
tected by  the  words  "  reJAting  to  the  matters  stated  in  the  bill  '* :  Nias  y.  N, 
&  E,  Ry,y  3  My.  &  0.  355 ;  or  '*  with  reference  to  questions  coimected  with  the 
matters  in  dilute  in  this  cause" :  Mind  y.  Morgan^  8  Oh.  361 ;  but  in  Paddon 
7.  Winch,  9.  £(}.  666,  letters  were  not  protected  because  not  *'  in  anticipation 
of  the  chum  raised  by  the  suit"  and  communications  between  oo-Defte  as  to 
their  defence  were  not  protected:  Ooodall  y.  Littky  1  Sim.  N.  S.  155;  BeU$ 
y.  Menziee,  2  J.  &  H.  602 ;  26  L-  J.  Oh.  528 ;  5  W.  E.  767 ;  Olyn  y.  Cavlfidd, 
3  Mac«  &  G.  463 ;  secus,  where  one,  a  solr,  acted  as  agent  for  the  solr  on  the 
record:  HamtUon  y.  NoUj  16  E^  112 ;  and  see  Blenkinsopp  v,  B,f2  Ph.  607  ; 
Carr  y.  New  Quebrada  Co.,  W.  ST.  (73)  208.  As  to  client  and  solr  being  both 
Defts,  see  Qcuikell  y.  Chamhtrs,  26  Beay.  303. 

Copies  of  documents,  though  procured  by  the  solr  for  the  purposes  of  the 
action,  are  not  priyileged,  if  the  originals  were  not :  Chadmck  y.  Bowman^ 
16  Q.  B.  D.  561. 

Accounts  prepared  for  the  purposes  of  another  action  in  which  the  trans- 
actions referred  to  were  impeached  as  being  in  breach  of  trust  were  held 
priyileged ;  «ectM,  copy  of  depositions  in  which  accounts  were  exhibited,  and 
which  were  entered  as  read  in  an  order  compromising  such  other  action : 
GMOone  y.  WHliarM,  Beacon  A  Co,,  (1899^  1  Oh.  47. 

A  collection  of  documents  publici  juris  (e.g,,  entries  in  public  records  and 
registers,  and  of  photographs  of  tombstones  and  houses^  may  be  priyileged 
if  made  for  the  purposes  of  the  action,  and  the  result  of  tne  professional  ^ill 
of  legal  advisers :  Lyell  y.  Kennedy,  27  Oh.  D.  1,  0.  A. 

Documents  discoyered  by  the  Deft  after  judgment  for  Pit,  and  which  were 
prepared  for  the  defence  of  a  previous  action,  defended  at  the  cost  of  a  prede- 
cessor in  title  of  the  Pit,  remained  priyileged  (but  the  Deft  was  not  precluded 
on  the  ground  of  privilege  from  giving  secondary  evidence  of  their  contents) : 
Calcraft  y.  Quest,  (1898)  1  Q.  B.  759,  0.  A. ;  and  so  documents  prepared  by 
Pit's  solr,  and  which  came  into  existence  for  the  purpose  of  priyate  and 
confidential  communications  in  an  action,  were  held  privileged  in  a  different 
action  by  the  same  Pit  against  a  different  Deft  in  reference  to  the  same 
subject-matter :  Pearce  y.  Foster,  15  Q.  B.  D.  114,  0.  A. ;  and  see  those  cases 
as  to  the  rule  being  '*  once  priyileged  always  privileged ; "  and  quoere,  whether 
such  rule  ought  not  to  be  hmited  by  the  consideration  that  the  privilege  is  at 
an  end  when  the  purposes  of  the  confidence  on  which  it  is  grounded  are 
exhausted :  and  see  Bray,  409» 


PBiyiLEGE— (2)  OASES  AND  OTINIO^B  OF  G0UK8EL. 

Cases  and  opinions  of  counsel  as  to  the  matters  in  question  are  privileged 
in  the  same  way  as  communications  between  solr  and  client,  whetner  stated 
and  obtained  in  contemplation  of,  or  since  the  commencement  of,  the  action, 
or  not :  Wilson  y.  Northampton,  dhc.  By.,  14  Eq.  477 ;  Minet  y.  Morgan,  8  Oh. 
361;  21  W.  E.  467,  and  cases  liiere;  Bolton  y.  Corp.  of  Liverpool,  1  M.  &  K. 
88,  is  overruled  on  this  point ;  and  see  Manser  y.  IHx,  1  K.  &  J,  451 ;  3  W.  E. 
313;  IJnr.  N.  S.  466. 

Opinions  of  counsel  and  the  friendly  opinion  of  an  ex-chancellor,  privilege 
for  which  was  claimed  as  taken  ''in  anticipation  of  and  relation  to  the 
litigation,"  but  not  as  confidential  communications,  had  to  be  produced: 
Smith  T.  Daniell,  18  Eq.  649 ;  and  see  Anderson  y.  Bank  of  Brit.  Columbia, 
2CLD.644. 

The  privilege  has  been  extended  to  cases  and  opinions  prepared  and  ob- 
tained with  reference  to  prior  suits  between  the  same  parties,  and  to  suits 
between  the  Deft  and  other  parties  than  the  Pit,  on  the  same  matter: 
Combe  y.  Corp.  of  London,  1  Y.  &  0.  0.  631 ;  Thompson  y.  Folk,  1  Drew.  21. 
A  fortiori,  when  the  question  in  dispute  is  the  same  in  the  former  as  in  the 
existing  action :  Bullock  y.  Corrie,  3  Q.  B.  D.  356 ;  and  see  Pearce  y.  Foster, 
15  Q.  B.  D.  114,  0.  A. ;  Holmes  y.  Baddeley,  1  Ph.  476.  So  also  where  the 
litigation  had  taken  a  different  form  from  that  contemplated :  Lafone  y.  Falk- 
land Isl,  Co.,  27  L.  J.  Oh.  25.  And  a  copy  of  a  case  and  opinion,  lent  to  a 
Deft  by  a  person  who  was  litigating  the  same  point  with  the  Pit,  was  pro- 
tected: EnthavenjY.  Ccibb,  2  D.  M.  &  G.  632. 

The  privilege  is  not  necessarily  lost  by  giyxng  a  copy  of,  or  extract  from, 
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the  opinion  to  tlia  8olr  on  the  other  side :  Carey  y,  Ctdkhertt  Ir.  Bep.  6  Eq. 
599. 

Gases,  &c.,  in  which  Pit  and  Deft  haye  a  joint  interest  mnst  be  produced : 
ex,  gr.,  an  opinion  which  had  been  taken  by  the  predecessor  in  title  of  them 
both :  A.  G.Y,  Berkeley^  2  J.  &  W.  291 ;  and  see  Beynell  y.  Sprye,  10  Beay. 
51.  Privile^  cannot  in  general  be  claimed  as  against  cs.  q,  t.  of  the  client, 
who  are  entitled  to  the  production  of  documents  held  by  their  trustees  in 
that  character :  He,  Cowin^  C,  y.  Oravetty  33  Ch,  D.  179 ;  Lewin,  1189 ;  ex.  gr,, 
cases  and  opinions  submitted  and  taken  by  the  trustees  for  their  guidance  as 
such,  for  the  cs.  q.  t,  will  haye  to  pay  the  expense  of  them :  Wynne  y.  Hum- 
heratone,  27  Beay.  421 ;  Talhoty.  Marshfield,  2  Dr.  &  Sm.  549;  Be  PogUethwaUe, 
P.  y.  Bickmauy  35  Ch.  D.  722.  Cases  and  opinions  so  taken  must  be  produced 
in  a  hostile  action  against  the  trustees  by  the  ca.  q.  t. :  Devaynee  y.  BobinKm^ 
20  Beay.  42 ;  except  those  taken  in  contemplation  of  the  aiction :  Brown  y. 
OakehoUt  12  Beay.  252;  Bacon  y.  B.,  34  L.  T.  349;  and  as  to  exors  and 
legatees,  see  Russell  y.  Jackson^  9  Ha.  387 ;  Boiven  y.  Pearson,  9  Jur.  N.  S. 
789 ;  11  W.  R.  811 ;  8  L.  T.  495.  But  cases  and  opinions  taken  for  the  pur- 
poses of  the  trustees'  defence  in  litigation  against  them  by  their  cs.  q.  t.  are 
protected :  Talbot  y.  Marshfleld,  sup. ;  Wynne  y.  Humberstone,  sup. ;  Thomas 
y.  Sec.  of  State  for  India^  18  W.  B.  312;  but  eyidence  to  show  that  opinions 
were  taken  for  the  trust,  and  had  been  printed  and  published,  was  not 
admitted :  Underwood  y.  Same,  35  L.  J.  Ch.  545 ;  16  W.  R.  752 ;  18  L.  T. 
351.  Exors  who  had  used  part  of  the  estate  in  their  business  had  to  produce 
the  books :  Vyse  y.  Foster,  13  Eq.  602.  But  a  mere  claimant  to  the  trust 
estate  cannot  call  for  them :  Wynne  y.  Humberstone,  27  Beay.  421 ;  32  L.  T. 
306;  Ne^vland  y.  SUer,  11  Jur.  N.  S.  596;  13  L.  T.  Ill ;  13  W.  R.  1014;  but 
see  Cull  y.  Inglis,  16  W.  R.  477 ;  and  Re  Pine,  M.  R.  in  Cham.,  18  Noy. 
1863,  Dan.  1588  et  seq.,  where  an  order  was  made  on  a  claimant  coming  in 
under  a  decree  to  produce  documents,  and  see  Groves  y.  G.,  Kay,  xix. 

Letters  between  trustees,  and  between  trustees  and  their  solrs  relating  to 
the  trust  before  action  brought,  were  not  priyileged  against  the  beneficiaries : 
Re  Mason,  M.  y.  CattUy,  22  Ch.  D.  609 ;  and  the  solr  of  trustees  of  a  settle- 
ment could  not  refuse,  on  the  ground  of  professional  priyilege,  to  produce  the 
settlement  to  a  judgment  creditor  of  a  c.  q.  t, :  Bursill  y.  Tanner,  16  Q.  B.  D. 
1,  C.  A. ;  and  a  trustee  cannot  claim  priyilege  for  communications  with  hia 
co-trustee  employed  as  his  solr :  Re  PostUthwaite,  P.  y.  Bickman,  35  Ch.  D. 
722 ;  and  see  Tuqwell  y.  Hooper,  10  Beay.  348. 

On  similar  prmciples,  shareholders,  in  an  action  against  the  oo.,  were 
entitled  to  discoyery  of  professional  communications  between  the  co.  and  its 
legal  advisers  paid  for  out  of  the  co.'s  funds :  Gotiraud  y.  Edison  Co.,  57 
L.  J.  Ch.  498 ;  W.  N.  (88)  94 ;  37  W.  R.  265,  C.  A. ;  and  as  to  the  right  of  a 
ratepayer  to  see  cases  and  opinions  taken  by  the  corp.,  see  Corp.  of  Bristol  y. 
Cox,  26  Ch.  D.  683. 

Trustees  are  entitled  to  discoyery  as  to  any  dealings  with  the  trust  pro- 
perty, so  as  to  know  who  are  their  cs.  q.  t. :  Hurst  y.  H,,d  Ch.  762.  And 
letters  from  a  joint  solr  of  two  persons  {e.g.,  husband  and  wife)  must  be 
produced  in  a  subsequent  suit  between  them :  Warde  y.  TT.,  3  Mao.  &  G. 
365 ;  see  also  Ford  v.  Be  Pontes,  7  W.  R,  299 ;  5  Jur.  N.  S.  993 ;  Tugu^l  ▼. 
Hooper,  10  Beay.  348,  et  sup. ;  Gresley  y.  Mousley,  2  K.  &  J.  288,  sup.  p.  90. 
A  case  for  and  opinion  of  a  Dutch  counsel  were  priyileged :  Bunbury  y.  B,^ 
2  Beay.  177. 

Indorsements  on  counsel's  brief  in  the  Probate  Court,  but  not  his  instruc- 
tions, were  ordered  to  be  produced,  and  shorthand  notes  of  the  proceedings : 
Nicholl  y.  Jones,  2  H.  &  M.  695 ;  Walsham  y.  Stainton,  Id.  1 ;  and  l£at 
shorthand  notes  of  proceedings,  though  taken  in  anticipation  of  other  pro- 
ceedings, are  not  privileged,  see  Rawstone  y.  Corp.  of  Preston,  30  Ch.  D.  110; 
Re  Worswick,  Robson  y.  Worswick,  38  Ch.  D.  370 ;  distinguishing  Nordon  y. 
Defries,  8  Q.  B.  D.  508,  contra. 

A  draft  settled  by  coimsel  of  an  adyertisement  of  the  result  of  successful 
proceedings  in  a  trade-mark  action  is  privileged :  Lowden  y.  Blakey,  23  Q.  B.  D. 
332. 

PEIVILEGK— (3)  COMMUNICATIONS  WITH  AGENTS,  &C. 

Information  obtained  through  an  agent  employed  by  the  solr  is  pro- 
tected, if  confidential,  and  made  in  anticipation  of,  or  wil^  a  yiew  to. 
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prooeedingb  ki  tke  litigation :  Beid  y.  LangloU,  1  Mac.  &  Q-.  627 ;  Oreenottgh 
V.  GcwfceK,  1  My.  &  K  98 ;  Biutroa  v.  TTAtfc,  1  Q.  B.  D.  423,  0.  A. ;  but  it 
must  haye  reference  to  impending  or  actual  litigation :  Wheeler  v.  Le  Mar- 
chant,  17  Ch.  D.  675,  0.  A. ;  Chart.  Bank  of  India  v.  Bich,  4  B.  &  S.  73; 
M'Cwquodale  v.  Belly  1  0.  P.  D.  471 ;  and  see  Steele  y.  Stewart^  1  Ph.  471 ; 
and  the  extension  of  the  priyilege  to  any  communications  with  a  mere  agent, 
made  with  a  yiew  to  litigation  (see  Boss  y.  Oibhs,  8  Eq.  522),  has  been  dis- 
tinctly disapproyed:  Anderson  y.  Bank  of  British  Columbia,  2  Oh.  D.  644. 

The  priyilege  extends  to  cdl  information  sent  at  the  instance  of  the  solr 
by  an  agent  employed  by  him,  or  by  the  client  on  the  recommendation  of 
the  aolr :  Bustros  y.  White,  1  Q.  B.  D.  423,  427,  0.  A. ;  and  if  a  document 
oomes  into  existence  for  the  purpose  of  being  communicated  to  the  legal 
adyiser  with  the  object  of  obtaining  his  advice,  or  of  enabling  him  to  pro- 
secute or  defend  an  action,  it  is  privileged,  as  beins  something  done  for  the 
purpose  of  serving  as  a  communication  between  adviser  and  client :  South- 
vfark,  Ac,  Co.  y.  Quick,  3  Q.  B.  D.  315,  322,  0.  A.,  where  information  obtained 
by  the  cUent  9uo  motu,  for  the  purpose  of  being  submitted  to  his  solr  with  a 
view  to  future  liti^tion,  wae  protected ;  and  see  Collins  y.  London  General 
Omnibus  Co,,  63  L.  J.  Q.  B.  428.  And,  as  to  protection  of  that  *  *  which  comes 
into  existence  merely  as  the  materials  of  the  brief,"  see  Anderson  y.  Bank  of 
BrUish  Columbia,  2  Ch.  D.  644,  656,  0.  A. 

A  medical  report  to  an  insurance  co.,  on  which  the  insurance  was 
founded,  had  to  oe  produced  in  an  action  for  the  money  assured :  Mahoney 
v.  Widows'  L,  A,  Fund,  L.  E.  6  0.  P.  252.  A  letter  written  to  the  English 
manager  of  the  Defts  by  their  manager  abroad  containing  information  as  to 
threatened  litigation,  and  intended  for  laying  before  their  solrs,  but  not  made 
88  a  "confidential  communication,"  was  not  privileged:  Anderson  y.  Bank 
of  British  Columbia,  2  Ch.  D.  664 ;  24  W.  E.  724 ;  and  see  English  y.  Tottie, 
1  Q.  B.  D.  141.  And  production  was  ordered  of  letters  between  the  Defts' 
BolrB  and  their  surveyor,  and  between  the  surve^ror  and  the  solrs,  except 
soch,  if  any,  as  the  I)efts  should  state  by  affidavit  to  have  been  prepared 
confidentially  after  the  dispute  had  arisen,  and  for  the  purpose  of  ootaining 
information,  evidence,  or  legal  advice  with  reference  to  litigation  existing  or 
contemplated  between  the  parties :  Wheeler  y.  Le  Marchant,  17  Ch.  D.  675, 
O.A. 

In  Lafone  v.  Falkland  IsL  Co,,  4  K.  &  J.  34 ;  6  W.  E.  4 ;  27  L.  J.  Ch.  25, 
the  pii^ege  was  extended  to  a  mere  agent  collecting  evidence ;  and  as  to 
letters  between  Pit  himself  (who  was  not  then  employing  a  solr)  and  third 
persons,  see  Storey  y.  Lennox,  1  My.  &  C.  525 ;  and  see  Bichard^  v.  Gellatly, 
L  R.  7  C.  P.  127 ;  Parr  y.  L,  C,  &  D,  By.,  24  L.  T.  558;  M'Corguodale  y. 
Bea,  1  C.  P.  D.  471 ;  English  y.  ToUie,  1  Q.  B.  D.  141. 

Correspondence  between  vendor  and  purchaser,  referring  to  an  expected 
daim  by  B.,  was  to  be  produced  in  a  suit  hy  B.  against  the  purchaser: 
Faddon  y.  Winch,  9  Eq.  666.  An  examination  in  bankruptcy  taken  in  con- 
templation of  the  suit  was  privileged :  Fenton  y.  Queens,  Ac,  Co,,  38  L.  J.  Ch. 
263;  17W.  E.  585. 

The  rules  in  law  and  equity  were  not,  it  seems,  uniform :  see  WolUy  y. 
N,  L,  By,,  L.  E.  4  C.  P.  602 ;  Chartered  Bank  v.  Bich,  4  B.  &  S.  73 ;  but  any 
soch  difference  has  been  now  abolished,  and  the  rules  of  equity  prevail: 
Anderson  y.  Barik  of  British  Columbia,  sup, 

Ab  to  communications  being  privileged  as  confidential  between  master  and 
servant  or  workman,  &c.,  and  restraining  disclosure,  see  inf.  pp.  684  et  seq,, 
Chap.  XXXI.,  •*lNJUNcnow8";  Kerr,  Inj.,  Chap.  11;  and  that  fraud  of 
the  employer  supersedes  the  private  obligation  of  secrecy,  Oartsidey,  Outram, 
6  W.  E.  35;  3  Jur.  N.  S.  39;  and  as  to  private  letters,  Hopkinson  y.  L,  Burghley, 
1  Ch.  447 ;  Howard  y.  Ounn,  32  Beav.  462 ;  and  see  Form  23,  sup,  p.  58 ; 
AUm  y.  Boyden,  42  L.  J.  C.  P.  206;  Crowther  y.  Appleby,  L.  E.  9  0.  P.  23. 
Notes  prepared  by  the  manager  of  a  co.  for  an  arbitration  which  never  took 
^aoe,  were  privileged  in  a  suit  against  a  co. :  Carr  y.  I^ew  Quebrada  Co., 
W.N.  (73)208. 

Arbitirators,  whose  fees  haye  not  been  paid,  are  privileged  from  disclosing 
anything  tending  to  show  the  contents  of  the  award :  Ponsford  y.  Stuaine, 
1  «f.  &  El  433.  Seciu,  where  fraud  and  collusion  were  alleged  and  denied  in 
gmeral  terms  by  the  arbitrator :  PadUy  y.  Lincoln  Water  Co,,  2  M.  &  G.  68. 

Husbao^  ani  "wi^e  are  priyileged  from  answexing  a9  to  acc^sa  before 
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maniage,  although  the  ^aeetion  is  as  to  tlie  parentage  of  a  diild  bom  three 
months  after  their  marriage :  Anon,,  22  Beay.  481 ;  23  Beay.  273. 

As  to  making  a  party  produce  his  priyate  memoranda,  see  Mattock  y. 
ffeath,  W.  N.  (75)  201. 

The  right  to  disooyery  may  be  lost  by  contract :  Tumey  v.  Bayley,  4  D.  J. 
&  S.  332 ;  33  L.  J.  Ch.  499 ;  oyerruling  8.  6'.,  34  Beav.  105. 

As  to  discoyery  and  production  m  patent  cases,  v,  inf.,  pp.  656, 
657. 

A  oommtmication  made  to  the  wrong  person  by  a  hond  fide  mistake  was 
held  priyileged :  Tompson  y.  Baahwood,  11  Q.  B.  D.  43. 

PBIVILEOE— (4)  PUBLIC  POLWY;.- 

On  grounds  of  public  policy,  documents  relating  to  affairs  of  state  and  the 
public  service  haye  been  neld  priyileged  from  discoyery.  Thus,  in  a  cause 
of  damage  for  a  collision  by  a  yessel  belonging  to  the  B.  N.,  though 
production  of  the  log-book  was  ordered,  reports  to  the  Admiralty  were  held 
priyileged :  The  Bellerophon,  44  L.  J.  ( Adm.)  5 ;  23  W.  B.  248 ;  31  L.  T. 
756;  and  see  Wright  y.  Mf'Us,  62  L.  T.  558;  Henneuy  y.  Wright,  inf.,  and 
cases  there  considered ;  and  Fitzgihbon  y.  Oreer,  Ir.  Bep.  9  C.  L.  294 ;  and 
Wadeer  y.  E.  I.  Co,,  8  D.  M.  &  G.  186 ;  2  Jur.  N.  S.  407,  where  exemption 
was  claimed  by  the  E.  I.  Co.,  and  allowed,  for  documents  of  a  pohtical 
character. 

The  claim  for  priyilege  should  be  supported  by  the  oath  of  the  person  at 
the  head  of  the  particular  department  of  the  public  seryice  with  which  the 
communication  has  taken  place :  Beataon  y.  Skene,  5  H.  &  N.  583 ;  Hennewy 
y.  Wright,  57  L.  J.  Q.  B.  530 ;  59  L.  T.  795 ;  36  W.  B.  878 ;  Kain  y.  Farrer, 
87  L.  T.  469 ;  but  it  is  not  in  eyery  case  essential  that  the  principal  officer  of 
a  goyemment  department  should  himself  attend  in  Court  to  take  the  objec- 
tion. In  many  cases  the  Court  will  be  satisfied  with  the  affidayit  of  a 
responsible  officer :  In  Re  Joseph  Hargreaves,  Ltd,,  (1900)  1  Ch.  347,  C.  A. 
(in  which  case  the  Judge,  haying  made,  under  s.  115  of  the  Companies  Act, 
1862,  an  order  that  the  suryeyor  of  taxes  should  attend  for  examination  and 
"produce  some  balance-sheets  of  the  co.  whidi  had  been  deliyered  to  him  for 
the  purpose  of  assessment  of  income  tax,  the  C.  A.,  reyersing  Wright,  J., 
dedmed  to  interfere  with  tiie  discretion  of  the  Judge). 


FiUVlLEGE — (5)  GEDHlTATIirG  QXTESTTOKS. 

Discoyery  need  not  be  giyen  if  it  would  form  eyidence  or  links  in  a  diain 
of  eyidence  of  facts  that  would  expose  the  Deft — 

(a}  To  criminal  proceedings :  Thorpe  y.  Afacaulay,  5  Mad.  218 ;  Macattlay 
y.  Shackell,  1  Bli.  N.  8.  96 ;  Parkhurst  v.  Lowten,  2  Swa.  202 ;  Claridge  y. 
Hoare,  14  Yes.  59.  It  is  for  the  Court  to  decide  if  the  answer  would  f«Tm  a 
link  in  criminatory  eyidence :  Sidehottom  y.  Adkina,  3  Jur.  N.  S.  631 ;  15 
W.  B.  743.  Public  or  priyate  trustees  cannot  refuse  to  answer  as  to  corrupt 
execution  of  the  trust :  Dummer  v.  Corp,  of  Chippenham,  14  Ves.  245 ;  and 
see  ^.  G,  y.  Brown,  1  Swa.  265  ;  M^Loughlin  y.  Dwyer,  Ir.  Bep.  9  C.  P.  170. 
A  wife  may  decline  to  answer  on  the  ground  that  her  answers  might  subject 
her  husband  to  a  charge  of  felony :  Cartwright  y.  Green,  8  Ves.  405.  A  cor- 
poration cannot  decline  answering  as  to  matters  which  could  not  form  the 
subject  of  an  indictment,  or  only  of  a  prosecution  in  Sicily :  K.  of  Two 
Sicilies  y.  Willcox,  1  Sim.  N.  S.  301,  334.  And  that  a  party  cannot  refuse 
to  answer  or  to  produce  documents  after  haying  disclosed  enough  for  a 
conyiction,  see  S,  C,  and  Ewing  y.  Oshaldiston,  6  Sim.  608.  The  priyilege 
cannot  be  claimed  alter  a  pardon  under  the  great  seal  for  the  supposed 
crime :  B,  y.  Boyes,  7  Jur.  N.  8.  1158 ;  1  B.  &  S.  311. 

A  witness  will  not  be  excused  from  answering  upon  a  mere  statement  of 
his  belief  that  his  answer  may  tend  to  criminate  him.  The  Court  must  be 
satisfied  that  there  is  reasonable  ^^round  for  him  to  apprehend  danger,  but 
where  this  is  apparent,  great  latitude  must  be  allowed:  Be  Beynolde,  20 
Ch.  D.  294,  C.  A. ;  and  see  Ea:p,  Gilbert,  In  re  Gene^,  W.  N.  (86)  134 ; 
Adwrn  T.  Lloyd,  3  H.  &  N.  351 ;  4  Jur.  N.  S.  590;  6  W.  B.  752;  JPFnuken 
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Y.  Mayor  qf  Liverpool,  L.  B.  3  Ex.  279 ;  Bradley  y.  Cflayton,  26  L.  B.  Ir. 
405;  Kelly  v.  Colhoun  (1899),  2  I.  B.  199. 

The  party  olaiminff  protection  for  a  document  on  this  ffround  must  pledge 
bis  oath  that,  to  the  best  of  his  belief,  its  production  wo\ud  tend  to  criminate 
him:  Webb  v.  Eatt,  6  Ex.  D.  108,  C.  A.;  Kelly  v.  Calhoun,  (1899)  2  I.  B. 
199 ;  but  in  an  action  of  libel  Defts  were  not  bound  to  swear  that  a  letter  on 
which  the  action  was  founded  would  subject  them  to  a  criminal  prosecution 
in  order  to  avoid  production,  because  the  letter,  if  material  at  all  to  Pit's 
case,  must  haye  contained  criminating  matter :  Hill  y.  Campbell,  L.  B.  10 
C.  P.  222 ;  see  Greenfield  y.  jBeay,  L.  B.  10  Q.  B.  217 ;  and  see  Tayl.  Ey. 
pp.  964,  1182 ;  and  in  answer  to  interrogatories  in  an  action  for  libel,  it  was 
sufficient  for  the  Deft,  who  denied  publication,  to  object  upon  the  ground  that 
his  answer  mi^t  tend  to  criminate  him,  without  saying  that  he  belieyed  it 
would  do  so :  Xanib  y.  Mun$tery  10  Q.  B.  D.  110. 

A  party  examined  under  15  &  16  Y.  c.  80,  s.  31  (for  which  0.  ly,  16,  is  now 
substituted),  could  refuse  to  answer  questions  likely  to  prejudice  him  in  a 
pending  action :   Venables  y.  Schweitzer,  16  Eq.  76. 

(b)  To  ecclesiastical  censures ;  as  for  an  incestuous  marriage :  Brownsword 
y.  Edwards,  2  Yes.  243 ;  fornication :  Finch  y.  F^,  lb,  491 ;  or  simony : 
Parkhuret  y.  Lowten,  2  Swa.  214,  5.  As  to  questions  tending  to  degrade  the 
witness,  see  Taylor,  p.  1182. 

(c)  To  penalties  m  actions  by  common  informers :  Martin  y.  Treacher, 
16  Q.  B.  D.  507,  C.  A. ;  under  the  Metropolis  Man.  Act,  1855,  s.  54 ;  Hunn- 
ingsY,  Willianuon,  10  Q.  B.  D.  459;  in  action  for  treble  damages  under 
2  WilL  &  M.,  sess.  1,  c.  5,  s.  4,  for  pound-breach  and  rescue  of  chattels  dis- 
trained for  non-payment  of  tithe  rent-charge :  Jones  y.  J,,  22  Q.  B.  D.  425 ; 
in  action,  under  11  Qeo,  2,  c.  19,  for  double  the  yalae  of  goods  fraudulentiy 
remoyed  by  a  tenant :  Hobhs  y.  Hudson,  25  Q.  B.  D.  232,  0.  A. ;  under  the 
Patents,  &c.  Act,  1883,  s.  58,  for  infringement  of  copyright  in  a  desi^ : 
Saunders  y.  Wid,  (1892^  2  Q.  B.  18,  321 ;  secus,  where  the  penalty  is  im- 
posed merely  by  way  oi  compensation,  as  under  the  Ck)pyright  Act  (3  &  4 
Will.  4,  c.  15,  8.  2) :  Adams  y.  Batley ;  Cole  y.  Francis,  18  Q.  B.  D.  625, 

C.  A. ;  or  where  the  proceedings  are  to  obtain  an  order,  disobedience  to  which 
involves  ajpenalty,  2taex,  gr,,  xmder  the  Biyers  Pollution  Prevention  Act,  1876 

S)  &  40  Y.  c.  75),  ss.  3,  10,  for  it  must  not  be  assumed  that  the  order  will 
disobeyed:  Ikrby  Corp.  v.  Derbyshire  County  Cowadl,  (1897)  A.  C.  550, 
E.  L.  affirming,  C.  A.,  (1896)  2  Q.  B.  297 ;  and  the  rule  does  not  apply 
to  questions  tending  to  expoqe  the  party  to  penalties  under  13  Eliz. 
c.  5:  May,  Yol.  Conv.  640,  541 ;  Bunn  v.  -ff.,  4  1).  J.  &  S.  316;  but  did, 
-under  the  late  Stock  Jobbing  Act,  7  Geo.  2,  c.  8,  repealed  by  23  &  24  Y. 
c  28 :  Bhvrt  y.  Mercier,  3  M.  &  G.  205;  8.  C,  2  D.  &  S.  635  (but  this  Act 
did  not  apply  to  railway  shares :  Williams  y.  Trye,  18  Beav.  366) ;  and  under 
a  private  Act,  for  acting  as  a  broker  without  licence :  Robinson  v.  Kitchen,  8 

D.  M.  &  G.  88 ;  Qreen  y.  Weaver,  1  Sim.  404.  As  to  penalties  under  the 
Solicitors  Act,  6  &  7  Y.  c.  73,  see  ScoU  v.  Miller,  Joh.  220, 328 ;  and  see  AiUm's 
Case,  5  Jur.  N.  S.  615,  779 ;  4  D.  &  J.  320 ;  and  penalties  under  the  Foreign 
Enlistment  Act :  Tlie  Mary,  L.  B.  2  A.  &  E.  319. 

The  witness  must  state  his  belief  that  the  penalty  would  be  incurred : 
Scott  y.  Miller,  sup. 

(d)  To  forfeiture  of  estate ;  as  for  simony :  Parkhurst  y.  Lowten,  2  Swa. 
194 ;  1  Mer.  391 ;  3  Mad.  121 ;  or  for  infringing  the  Pluralities  Act :  Boteler 
Y.  Allington,  3  Atk.  457 ;  or  for  assigning  a  lease  without  licence ;  or  for 
breaches  of  covenants  in  leases :  Mexhorough  (Earl)  v.  Whitwood  Urban  Dis^ 
irict  CouncU,  (1897)  2  Q.  B.  Ill,  0.  A. (approvmgPye y.  Butterfitld,  5  B.  & S. 
829,  and  overruling  Seaward  v.  Denninyton,  44  W.  B.  696) ;  Ld»  Uxbridge  v. 
Stavdand,  1  Yez.  56 ;  May  v.  Hawkins,  3  W.  B.  650 ;  1  Jur.  N.  S.  600, 
Exch. ;  or  by  a  marriage  without  consent :  Chancey  v.  Fenhoulet,  2  Yez.  %Qb ; 
2  Ati^.  392;  or  for  waste:  lb. ;  Boteler  y.  AllingUm,  3  Atk.  453;  or  (of 
marital  rights)  by  a  false  oath  of  the  consent  of  the  bride's  father :  A.  G.  y. 
Lucas,  2  Ha.  666 ;  or  of  estate  by  being  an  alien :  Finch  y,  F,,  2  Yez.  491 ; 
and  as  to  forfeiture  of  an  estate  by  an  attempt  to  alienate,  see  Hambrook  y. 
Smith,  17  Sim.  209;  21  L.  J.  Ch.  320;  16  Jur.  144;  and  see  Hurst  y.  H, 
9  Ch.  762;  or  by  having  acted  as  agent  for  the  Confederate  States  of 
America :  U»  8,  y.  Macrae,  3  Ch.  79.  But  if  the  penaltjr  would  go  to  the 
Plt|  and  he  waiye  it  {L,  Uxbridge  y.  Staveland,  wpTj,  or  if  the  time  within 
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which  the  penalty  must  be  sued  for  has  elapsed  {Corp.  Trin,  Ho.  y.  Burge, 
2  Sim.  411),  diecoyery  must  be  ^yen. 

Exposure  to  a  ciyil  suit  alone  is  no  bar  to  disooyery :  46  G^.  3,  c.  37. 

Leaye  to  administer  interro^tories  oueht  not  to  lie  refused  on  the  gp>und 
that  it  is  plain  they  must  crmiinate ;  the  ejection  must  be  taken  in  the 
affidayit  in  answer :  Harvey  y.  Lovekin,  10  P.  D.  122,  C.  A. ;  AUhuaen  y. 
Labouchere,  3  Q.  B.  D.  654 ;  Fisher  y.  Otoen,  8  Ch.  D.  645,  C.  A. 

And  where  the  objection  is  to  producing  a  document,  it  should  be  taken 
in  the  affidayit  of  documents :  Webb  y.  Eaety  5  Ex.  D.  108,  0.  A. ;  Spokea  y. 
Grosvenor  Hotel  Co,,  (1897)  2  Q.  B.  124,  C.  A. 

PROCESS  IK  DSFAULT  OF  DISCOyEBY. 

By  0.  XXXI,  21,  "if  any  party  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  discoyery  or  for  inspection  of  documents,  he  shall  be 
liable  to  attachment.  He  shall  also,  if  a  Pit.  be  liable  to  haye  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  Deft,  to  haye  his  defence,  if  any, 
struck  out,  and  to  be  placed  in  the  same  position  as  if  he  had  not  defended, 
and  the  party  interrogating  may  apply  to  the  Court  or  a  Judge  for  an  order 
to  that  c^ect,  and  an  order  may  be  made  accordingly."  For  forms  of  appli- 
cation, see  D.  0.  F.  962. 

For  form  of  order  dismissing  action  for  want  of  prosecution,  see  in/*., 
Chap  XI. 

By  r.  22,  '*  service  of  an  order  for  interrogatories  or  discoyery  or  inspection 
made  against  any  party  on  his  solr,  shedl  be  sufficient  service  to  found 
an  application  for  an  attachment  for  disobedience  to  the  order.  But  the 
party  against  whom  the  application  for  an  attachment  is  made  may  show  in 
answer  to  the  application  that  he  has  had  no  notice  or  knowledge  of  the 
order." 

A  solr,  upon  whom  an  order  for  interrogatories  or  discoyery  or  inspection 
is  served,  is  liable  to  attachment  if  he  neglect,  without  reasonable  excuse,  to 
give  notice  thereof  to  his  client :  r.  23. 

By  O.  XLiy,  2,  no  writ  of  attachment  is  to  be  issued  without  leave  of  the 
Court,  to  be  applied  for  on  notice  to  the  party  against  whom  the  attachment 
is  to  be  issued* 

It  has  been  held  that  the  provisions  for  attachment  do  not  apply  to  orders 
for  discoyery  of  names  of  partners  under  O.  xlvhia,  1,  sup,  p.  63 ;  nor  to 
orders  for  accounts,  under  O.  xv,  1 :  Pike  y.  Keene,  24  W.  E.  322 ;  35  L.  T. 
341. 

Though  service  on  the  solr  is  sufficient,  yet  O.  xu,  5,  reqtiiring  indorse* 
menion  the  copy,  served  showing  consequences  of  disobedience,  applies,  and 
attachment  could  not  issue  in  the  absence  of  such  indorsement :  Hampden  y. 
Wallis,  26  Ch.  D.  746,  C.  A. 

Where  the  order  for  attachment  was  discharged  on  an  insufficient  affidayit, 
the  order  of  discharge  was  discharged,  so  as  to  revive  the  original  order, 
but  attachment  was  not  to  issue  for  a  fortnight :  Price  y.  P.,  48  L.  J. 
Ch.  215. 

Where  Pit  was  shown  at  Deft*s  office  a  letter  book,  inspection  of  which 
was  refused  till  counsers  opinion  had  been  taken,  and  Deft  subsequently 
asserted  he  had  lost  the  book,  an  attachment  was  ordered :  Momington  y. 
Keene,  4  W.  E.  793. 

Where  the  order  is  complied  with  after  the  issue  of  the  writ  of  attachment, 
the  enforcement  of  the  writ  ought  to  be  stayed :  Oay  y.  Hancock,  56  L.  T. 
726. 

For  cases  in  which  the  penalty  by  attachment  has  been  enforced,  see 
Thomas  Y.  Palin,  21  Ch.  D.  360;  Litchfield  y.  JoneSy  25  Ch.  D.  64;  Joy  y. 
Hadley,  22  Ch.  D.  571 ;  MeUor  y.  Thompson,  W.  N.  (83)  128.  

Where  the  defence  is  struck  out,  the  Deft  is  in  de&iult,  and  O.  xxyn 
applies :  Fisher  v.  Hughes,  25  W.  E.  528. 

The  penalty  of  dismissal  will  not  be  enforced,  except  as  a  last  resort :  see 
W.  N.  (75)  202,  204 ;  HaHley  y.  Owen,  34  L.  T.  752 ;  Twycross  V.  Grant, 
W.  N.  (75)  201,  229 ;  Kennedy  y.  Lyell,  W.  N.  (82)  137 ;  Dauvillier  y.  Myers, 
W.  N.  (83)  58. 

For  the  enforcement  of  the  penalty  against  a  Boft  whose  disobedience  iras 
wilful,  see  Haigh  y.  H.,  81  Oh.  D.  478. 
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ka  order,  made  bx  presence  of  Deft's  solr,  that  if  Deft  did  not  file  answers 
to  interrogatories  witlun  three  days  judgment  might  be  signed  against  him, 
need  not  be  served  upon  him  :  Farden  v.  Bichter,  23  Q.  B.  D.  124 ;  and  see 
0.  Ln,  14. 

As  to  waiver  of  contempt  by  acceptance  of  answer  after  time,  see  Roberts 
V.  Albert  Bridge  Co,,  8  Ch.  753 ;  and  for  the  practice  on  attachment  for 
default  in  answering  in  the  Lancaster  Court  of  C.  P.,  see  Costony,  Blackburn, 
L.  H.  8  Q,  B.  64. 


VSnUQ  DISGOy£BY  AT  THE  TBIAL. 

By  O.  XXXI,  24, '  <  any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue,  use 
in  evidence  any  one  or  more  of  the  answers,  or  any  part  of  an  answer  of  the 
opposite  party  to  interrogatories  without  putting  in  the  others,  or  the  whole 
of  such  answer :  Provided  always,  that  in  such  case  the  Judge  may  look  at 
the  whole  of  the  answers,  and  if  he  shall  be  of  opinion  that  any  others  of 
them  are.  so  connected  with  those  put  in  that  the  last-mentioned  answers 
ought  not  to  be  used  without  them,  he  may  direct  them  to  be  put  in." 

As  to  the  effect  of  this  rule,  see  Lyell  v.  Kennedy,  27  Oh.  D.  1,  15,  29,  C.  A. 

Portions  of  the  answer  to  a  bill  for  discovery  could  not  be  read  upon  the 
trial  at  law  without  reading  the  whole,  and  documents  admitted  in  the 
answer  were  part  of  it,  and  could  not  be  read  without  reading  the  whole 
answer,  unless  by  special  order  of  the  Court  of  Chancery  that  they  should  be 
prodaoed  at  the  trial :  Brown  v.  Thornton,  1  M.  &  C.  243 ;  AsUm  v.  L,  Exeter, 
6  Yes.  288 ;  Hylion  v.  Morgan,  ib,  293.  As  to  reading  parts  of  an  answer 
and  withdrawing  parts  already  read,  see  Freeman  v.  Tatkam,  5  Ha.  329 ;  and 
see  0.  xxxYU,  21 — 25. 

As  to  reading  a  dismissed  co-Deft's  answer  on  appeal  from  the  order  dis- 
missing him,  see  Nesbitt  v.  Berridge,  4  D.  J.  &  S.  46. 


msPBcnoN  OP  propeety. 

An  order  for  the  inspection  of  any  property  the  subject  of  the  action  may 
be  made  by  the  Court  or  a  Judge,  and  authority  given  to  enter  any  land  or 
building  to  take  samples  and  make  observations  or  experiments :  0.  L,  3. 
The  application  for  sudi  order  may  be  made  b^r  any  party  to  the  action :  r.  6 ; 
or  the  Judge  himself  may  inspect :  r.  4 ;  but  inspection  will  not  be  ordered 
of  articles  not  in  the  possession,  power,  or  custody  of  the  Defts,  their 
servants  or  agents :  Garrard  v.  Edge,  37  W.  E.  501 ;  68  L.  J.  Ch.  397  ;  60 
L.  T.  657. 

And  inspection  cannot  be  granted  to  one  Deft  of  property  belonging  to 
another  Deft  when  there  is  no  right  in  question  between  iuiem :  Shaw  v. 
Smith,  18  Q.  B.  D.  193,  C.  A. 

The  Court  has  power,  under  r.  3,  to  make  an  interlocutory  order  before 
trial,  giving  Pit  hberty  to  enter  upon  Deft's  land  and  make  excavations : 
Lumb  V.  Beaumont,  27  Uh.  D.  366. 

And  for  cases  as  to  inspection,  see  Whaley  v.  Brancker,  12  W.  R.  670,  696 ; 
10  Jur.  N.  S.  535 ;  10  L.  T.  155 ;  Cooper  v.  Inre  Hall  Co.,  W.  N.  (76)  24 
(trespass);  Barlow  v.  Bailey,  W.  N.  (70)  136;  Flower  v.  Lloyd,  W.  N.  (76) 
169,  230  (nuisance^ ;  Chaplin  v.  Putiick,  (1898)  2  Q.  B.  160,  C.  A.  (stamp 
album  sent  abroad). 

In  Mitchell  v.  Darley  Colliery  Co.,  10  Q.  B.  D.  467,  inspection  by  Pit  was 
allowed  on  his  paying  costs  in  any  event. 


DELIVERY  OF  DOCUMENTS  OUT  OP  COURT. 

1.  To  a  Party  or  Purchaser. 

Let  (sucIl  of)  the  several  documents  deposited  by  &c.,  in  the  Oentral 
OfBce,  pursuant  to  the  order  dated  &c.  (as  relate  to  &c.,  or  are  mentioned 
in  the  Bchedule  hereto),  be  delivered  out  to  the  Fit  [or  Deft]  A.  [or  to 

vox-  X,  It 


98  Discovery.  [chap.  vn. 

B.  the  purchaser  of  the  (hereditaments  comprised  in  Lot  — ,  part  of  the) 
real  estates  of  0.,  the  testator  in  the  pleadings  named]. 

For  forms  of  application,  see  D.  0.  P.  666,  980. 


2.  To  a  Party* 8  Solr^  to  be  produced  in  Evidence. 

(By  consent)  Let  the  documents  deposited  by  the  Defts  in  the  Central 
Office,  pursuant  &c.,  be  delivered  out  to  Mr.  — ,  the  Defts'  solr,  for  the 
purpose  of  producing  the  same  before  &c.,  on  examination  of  witnesses 
before  examiner,  the  said  Mr.  —  undertaking  to  re-deposit  the  same 
within  a  week  after  the  examination  is  closed. — Pit  to  be  at  liberty  to 
inspect  the  documents  mefltnwhile. — See  Clarke  v.  Brown,  V.-O.  8.  in 
Chambers,  13  Dec.  1854,  A.  152. 


NOTES. 

The  Court  refused  to  allow  origliial  documents  in  the  custody  of  the  Court 
to  be  taken  abroad  for  the  examination  of  witnesses,  no  special  case  being 
made :  Xo/bne  y.  Falkland  Id.  Co.,  4  K.  &  J.  40 ;  Be  Stephena,  L.  It.  9  C.  P. 
187. 

As  to  depositing  court  rolls  of  a  manor,  and  that  the  possession  of  the 
Court  is  that  of  the  depositor,  see  Carew  v.  Davis ^  21  Beav.  213. 
When  deeds  have  been  left  in  Comt  under  an  order  for  production  for  the 
urpose  of  discovery,  on  that  purpose  being  satisfied  the  party  who  left,  the 
eeds  has  a  right  to  nave  them  back :  Dunn  y .  i>.,  3  Drew.  17 ;  affd.,  7  D.  M.  & 
C  25 ;  but  not  where  the  order  was  for  deposit,  or  the  rights  as  to  the  deeds 
have  been  declared :  Ibid,  Nor  in  an  action  to  raise  portions  will  the  Court, 
without  the  consent  of  the  mortgagees,  deliver  back  the  deeds  to  the  tenant 
for  life :  Jenner  y.  Morris,  1  Ch.  603. 

By  0.  LXi,  28,  *'  no  affidavit  or  record  of  the  Court  shaU  be  taken  out  of 
the  Central  Office  without  the  order  of  a  Judge  or  Master,  and  no  subpoena 
for  the  production  of  any  such  document  shcdl  be  issued."  As  to  the  practice 
imder  the  rule,  see  Dan.  513 ;  and  generally  for  the  practice  respecting  the 
delivery  out  of  documents,  see  ^*  Practice  Masters  Eules,''  Dan.  1575 ; 
and  for  forms,  see  D.  C.  P.  979  et  seq. 
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OHAPTEE  Vin. 


EVIDENCE. 


1.  Leave  to  serve  Subpcma  ad  Testificandum  in  Scotland — 

17  8r  18  F.  c.  34. 

TJpoK  motion  &c.,  and  upon  reading  &c.,  This  Court  doth  order  that 
the  Deft  be  at  liberty  to  serve  the  subpoenas  issued  in  this  action  for 
the  attendance  of  B.  &c.  on  the  trial  of  this  action  as  witnesses  on  their 
behalf,  by  leaving  copies  thereof,  together  with  a  copy  of  this  order, 
on  the  said  K.  &c.  at  —  or  elsewhere  in  Scotland. — Archibald y  Orr^ 
Ewing  Sf  Co.  v.  R.  Johnston  ^  Co.,  V.-C.  H.,  11  Feb.  1879,  A.  199  :  see 
also  Re  Marches  Estate,  McAleeman  v.  Coning,  "SjBkj,  J.,  19  March, 
1885,  B.  362. 

For  forms  of  application,  see  D.  C.  F.  335,  336. 

2.  Leave  to  prove  particular  Facts  by  Affidavit — 0.  xxxvii,  1. 

Upox  the  application  &o.,  It  is  ordered  that  the  Pit  be  at  liberty 
to  prove  by  affidavit  the  statements  contained  in  paragraphs  1  to  14 
both  inclusive,  and  paragraphs  17  to  20  of  the  Fit's  amended  state- 
ment of  claim,  and  to  read  such  affidavit  at  the  trial  of  this  action ; 
and  the  costs  of  all  parties  of  this  application  are  to  be  costs  in  the 
action. — Briesemann  v.  Smith,  M.  B.  at  Chambers,  11  Dec.  1877,  A. 
2182. 

For  form  of  summons  or  notice,  see  D.  0.  F.  312. 

3.  Witness  to  attend  to  be  Cross-Examined  on  his  Affidavit — 

0.  xxxviii,  1. 

'  Upon  the  application  &c.,  It  is  ordered  that  A.  do  attend  before  the 
[Judge)  at  &c.  at  —  o'clock  in  the  forenoon,  for  the  purpose  of  being 
cross-examined  on  his  affidavit  in  support  of  the  Pit's  motion  [or 
petition  or  stmimons]  or  whenever  thereafter  the  said  motion  shall 
come  on  to  be  heard. 

4.  Witness  to  attend  at  Chambers  to  be  Examined — 0.  xxxvii,  6* 

Upok  motion  &c.,  This  Court  doth  order  that  the  Deft  L.  attend  at 
tiie  Chambers  of  the  Judge  situate  at  &c.,  on  &c.,  to  be  examined  in 
tefierence  to'  the  real  and  personal  estate  which  the  testator  was  entitled 

h2 
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to  at  the  time  of  hie  decease,  and  also  to  the  aoconntB  and  inquiries 
directed  bj  the  order  dated  &c.,  and  also  as  to  whether  any  and  what 
docaments  are  in  his  possession  or  power  relating  to  the  sabject-matter 
of  this  action,  and  referred  to  in  the  order  dated  &e. ;  And  it  is  ordered 
that  the  Deft  L.  pay  to  the  Pit  F.  his  costs  of  this  application,  to  be 
taxed  &c.—Re  Davis's  Estate,  FothergiU  v.  DavUs,  V.-C.  B.,  1  Feb. 
1877,  A.   359;   and  see   Gilbert  v.  Smith,  V.-C.  M.,  31  Jan.  1877, 

A.  174. 

5.  Order  directing  the  Governor  ofHoUoway  Trimn  to  Produce  a 

Witness  {in  Prison  for  Contempt), 

Upon  motion  &c.,  by  counsel  for  A.,  and  upon  hearing  connsel  for 
W.,  and  upon  reading  an  order  dated  &c.  [order  for  commit  tall,  Let 
the  gOTemor  of  H.  M.'s  prison  at  Holloway  produce  the  said  W. 
before  Mr.  Justice  — ,  in  his  lordship's  Ck>urt  at  the  Eoyal  (Courts  of 
Justice,  Strand,  London,  on  &c.,  at  half -past  ten  o'clock  in  the  fore- 
noon precisely. — Ee  Morris,  Kay,  J.,  5  March,  1890,  B.  224 ;  followed 
in  Jenks  v.  Ditton,  76  L.  T.  591,  Stirling,  J, 

See  D.  C.  F.  337 ;  Dan.  548 ;  Prison  Act,  1898  (61  &  62  V.  c.  41),  s.  11. 

6.  Order  appointing  Special  Examiner  to  take  Examination  of  a 

Witness — 0.  xxxvii,  5. 

Upon  the  application  &c.,  It  is  ordered  that  S.  of  &o.  be  appointed 
examiner  for  the  purpose  of  taking  the  examination  of  B.  of  &c.  as  a 
witness  on  behalf  of  the  Deft. 

This  form  is  also  applicable  to  an  examination  de  bene  esse,  in  which  case 
those  words  must  be  mserted  after  the  word  **  examination." 

For  order  for  the  oral  examination  of  witnesses  before  a  district  registrar, 
see  Brewster  v.  Woodall,  V.-O.  H.  at  Chambers,  12  Noy.  1877,  A.  1912. 

7,  Order  to  take  Examination  of  Witness  de  bene  esse  before  an 

Examiner  of  the  Court. 

Upon  the  application  of  the  Pit,  and  upon  hearing  &c.,  and  upon 
reading  an  affidavit  of  the  Pit  filed  &c.  whereby  it  appears  that  B.  is 
—  years  of  age.  It  is  ordered  that  the  Pit  be  at  liberty  to  examine  the 
said  B.  as  a  witness  in  this  cause  before  one  of  the  examiners  of  the 
Court  de  bene  esse  upon  giving  to  the  said  B.  and  to  the  Deft  T.  forty- 
eight  hours'  notice  of  the  time  when  such  examination  is  to  be  taken ; 
And  the  costs  of  the  said  examination  are  to  be  included  in  the  costs 
of  this  action.— See  Peck  v.  Trower,  M.  E.  at  Chambers,  4  Aug.  1877, 

B.  1450. 

For  forms  of  application,  see  D.  0.-  F.  346,  347. 

8.  Another  Form. 

Upon  motion  &c.  by  counsel  for  the  Pits  [or  upon  the  application], 
Let  W.  B.,  of  — ,  be  examined  as  a  witness  in  this  action  before  one 
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of  the  examiners  of  the  Court  de  bene  esse  upon  giving  to  the  said 
W.  B.  and  to  the  Defts  —  hours'  notice  of  the  time  when  such 
examination  is  to  be  taken. — See  Barton  r.  The  North  Staffordshire 
Ry.  Co,,  Kay,  J.,  7  May,  1887,  A.  670. 

9.  Witness  to  be  examined  before  one  of  the  Examiners  of  the  Court — 

0,  XXXVII,  39. 

Upon  motion  [or  upon  the  application  of]  &c.,  Let  A.  be  examined 
before  one  of  the  examiners  of  the  Ck>urt. 


10.  To  take  Evidence  de  bene  esse  in  an  Action  to  perpetuate  Testimony 

where  the  Pleadings  arc  not  closed. 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  reading  an  affidavit 
of  A.  filed  &c.  of  service  of  notice  of  this  motion  on  the  Deft,  Let  this 
action  proceed  notwithstanding  the  default  of  the  Deft  in  not  delivering 
a  statement  of  defence.  And  let  all  witnesses  in  this  action  be  examined 
de  bene  esse  before  one  of  the  examiners  of  the  Court,  notwithstanding 
the  pleadings  are  not  closed. — J/,  of  Bute  v.  James,  Y.-C.  B.,  25  June, 
1886,  A.  893 ;  33  Ch.  D.  167. 

In  this  order  the  Y.-C.  followed  the  analogy  of  Coveney  v.  Athillf  1  Dickens, 
355. 

11.  Publication  of  Evidence  taken  in  an  Action  to  perpetuaie 

Testimony, 

TJpox  motion  &c.,  This  Court  doth  order  that  the  depositions  of 
G.  H.,  B.  J.  &c.,  taken  in  the  first  above-mentioned  action  of  V,  v.  V, 
to  perpetuate  testimony  on  &c.,  be  published  when  the  evidence  in  the 
secondly-mentioned  action  is  closed,  but  not  before  the  —  day  of  — ; 
and  this  order  is  to  be  without  prejudice  to  any  question  as  to  the 
admissibility  of  such  depositions  in  evidence  at  the  hearing  of  the 
secondly-mentioned  action,  and  either  party  in  the  same  action  is  to  be 
at  liberty  to  apply  to  have  the  time  for  such  publication  extended ;  and 
the  costs  of  this  application  are  reserved  till  the  hearing  of  the  same 
action. — See  Vane  y.  F.,  Y.-C.  M.,  9  March,  1876,  B.  470.  And  see 
Mogridge  v.  Hall,  Lady  Llanover  v.  Homfray,  Phillips  v.  Lady  Llanover^ 
Y.-C.  H.,  13  Ch.  D.  380;  28  W.  R.  487 ;  affd.  C.  A.,  19  Ch.  D.  224  ; 
30  W.  E.  557  ;  and  Brandon's  Trusts,  M.  R,  13  Ch.  D.  773. 

For  form  of  notice  of  motion,  see  D.  0.  F.  808. 

12.  Another  Form. 

Upon  motion  &c.,  Let  the  depositions  of  &c.  taken  in  this  action  to 
perpetuate  testimony,  and  any  other  deposition  taken  in  this  action, 
and  not  already  published,  be  published  forthwith,  but  without  pre- 
judice to  any  exception  th»t  may  be*  made  a^iainst  reading  any  of  the 
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said  depositions  as  OTidenoe ;  And  let  any  penons  interested  be  at 
liberty  to  take  certified  copies  of  sucli  depositions,  and  to  make  sudi 
use  of  proceedings,  interrogatories  and  depositions  in  this  action  as 
they  may  be  advised. — Berkeley  y.  B.^  Stirling,  J.,  24  June,  1890,  A. 
845. 

For  an  order  for  a  oommiBsion  to  the  Tribunal  Civil  de  premiere  Instanoe 
du  D^partement  de  la  Seine  to  tako  eTidence  of  witnesses  rending  in  France, 
see  Imptrial  Lond  Co.  of  Marseilles  v.  Masttrman,  L.  JJ.,  27  May,  1874,  A. 
1843.  The  object  of  this  order  was  to  enforce  the  attendance  of  hos^ 
witnesses. 

For  an  order  in  the  nature  of  a  mandamus  to  the  Chief  Justice  and  Jud^ 
of  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal  (now  *'^e 
High  Court  of  Judicature  at  Fort  William  in  Bengal":  WiUon  v.  IT.,  32 
W.  B.  282 :  9  P.  D.  88),  to  tako  the  cross-examination  of  witnesses  reddent 
in  their  jurisdiction  pursuant  to  the  13  Geo.  III.  c.  63,  and  1  Y.  c.  22,  see 
Wtlliamsvn  v.  Barbour,  M.  R.  at  Chambers,  20  July,  1876,  B.  1472. 

For  an  order  on  motion  under  the  Foreign  Tribunals  Evidence  Act,  1856 
(19  &  20  V.  c.  113),  for  the  examination  upon  oath  of  witnesses  resident  in 
Eng^land  pursuant  to  ro^tory  letters  issued  by  the  Court  of  the  Third 
Division  of  the  Judicial  Circuit  of  Lisbon,  see  Re  Duchess  of  Saldanhaf  M.  B., 
5  March,  1879,  B.  401.  | 

And  for  subsecjuent  order  that  the  depositions  so  taken  be  filed  in  the  same  I 

way  as  if  takc^n  in  an  action  in  this  Court,  and  that  the  appHcant  beat  liherty  { 

to  take  office  or  certified  copies  of  them  for  the  purpose  of  using  them  in  the  I 

proceedings  in  Portugal,  with  liberty  to  apply  to  take  the  depositions  off  the  | 

file  and  transmit  them  to  the  Portuguese  Court,  if  necessary,  see  5.  C,  M«  B.,  ! 

9  May,  1879,  B.  896.  i 

For  an  order  appointing  four  examiners  to  examine  witnesses  abroad,  two  \ 

alone  to  act,  and  providing  that  the  others  shall  act  in  the  event  of  the  inca-  | 

pacity  of  either  of  the  two,  see  London  Bank  of  Mexico  v.  Harty  V.-C.  G.,  H  ' 

June,  1868,  B.  1991 ;  S.  C,  6  Eq.  467,  where  the  form  of  the  order  is  giren* 


NOTES. 

Under  the  Attendance  of  Witnesses  Act,  1854  (17  &  38  Y.  c.  34),  s.  1,  a 
Judge  of  any  of  the  Superior  Courts  of  England,  Irehmd  or  Scotland  may 
order  that  a  writ  of  suhftctna  ad  testificandum  shall  issue  in  special  form  to 
compel  the  personal  attendance  at  any  trial  of  any  witness  who  is  not  within 
the  jurisdiction,  and  the  service  of  any  such  writ  in  any  part  of  the  United 
Eongdom  shall  be  as  vaHd  as  if  served  within  the  jurisdiction ;  and  Jud.  Act, 
1884  r47  &  48  V.  c.  61),  s.  16,  gives  power  to  any  Judge  of  the  High  Oonit 
to  make  such  an  order,  even  when  the  Court  is  not  sittme. 

By  0.  XXXVII,  1,  **  in  the  absence  of  any  agreement  in  writing  between 
the  solrs  of  all  parties,  and  subject  to  the  rules,  the  witnesses  at  the  trial 
of  any  action  or  at  any  assessment  of  damages  i^all  be  examined  vivd  voce 
and  in  open  Court,  but  the  Court  or  a  Judge  may  at  any  time  for  sofficient 
reason  order  that  any  particular  fact  or  facts  may  be  proved  by  affidavit,  or 
that  the  affidavit  of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such 
conditionu  as  the  Court  or  Judge  may  think  reasonable,  or  that  any  witness 
whose  attendance  in  Court  ought  for  some  sufficient  cause  to  be  dispensed 
with  be  examined  by  interrogatories  or  otherwise  before  a  commissioner  or 
examiner :  provided  that,  where  it  appears  to  the  Court  or  Judge  that  the 
other  party  bond  fide  desires  the  production  of  a  witness  for  cross-examina- 
tion, and  that  such  witness  can  be  produced,  an  order  shall  not  be  made 
authorizing  the  evidence  of  such  witness  to  be  given  by  affidavit.*' 

By  r.  5,  **  the  Court  or  a  Judge  may,  in  any  cause  or  matter  where  it  shall 
appear  necessary  for  the  purposes  of  justice,  make  any  order  for  tiie  exami- 
nation upon  oath  before  the  Court  or  Judge  or  any  officer  of  the  Court,  or 
any  other  person,  and  at  any  place,  of  any  witness  or  person,  and  may 
einpower  any  ]party  to  any  such  cause  or  matter  to  give  such  deposition  in 
evidence  therem  on  such  terms,  if  any,  as  the  Court  or  a  Judge  may  direct" 
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Under  r.  1  the  Court  may,  in  an  admon  action,  and  after  the  Master 
has  made  his  certificate,  receive,  if  it  think  fit,  fresh  affidavit  evidence 
on  further  consideration :  May  v.  Newton  ^  34  Ch.  D.  347  ;  and  see  Re  Etvill, 
Leigh  v.  Bumney,  55  L.  T.  642 ;  Re  Michael,  Deseau  v.  Lewin,  52  L.  T.  609. 

By  O.  XYi,  21,  **  in  all  causes  or  matters  to  which  any  infant  or  person  of 
unsound  mind,  whether  so  found  by  inquisition  or  not,  or  person  under  any 
other  disability,  is  a  party,  any  consent  as  to  the  mode  of  taking  evidence  or 
as  to  any  other  procedure,  shall,  if  given  with  the  consent  of  the  Court  or 
a  Judge  by  the  next  friend,  guardian,  committee,  or  other  person  acting  on 
behalf  of  the  person  under  disability,  have  the  same  force  and  effect  as  if 
such  party  were  under  no  disability  and  had  given  such  consent.  Provided 
that  no  such  consent  by  any  committee  of  a  lunatic  shall  be  valid  as  between 
him  and  the  lunatic  unless  given  with  the  sanction  of  the  L.  C.  or  Lords 
Justices  sitting  in  Lunacy." 

Where  in  an  agreement  to  take  evidence  by  affidavit  at  the  hearing  the 
word  **  only  "  was  not  used,  it  was  not  such  an  agreement  under  0.  xxxvil, 
1,  as  to  prevent  a  witness  being  examined  at  the  trial :  Qloesi>p  v.  Helton,  &c. 
Local  Board,  26  W.  R.  433 ;  4Y  L.  J.  Ch.  536. 

The  consent  must  be  a  formal  consent  in  writing :  New  Westminster  Brewery 
Co.  V.  Hannah,  1  Ch.  D.  278 ;  but  a  guardian  {Fryer  v.  Wisemany  24  W.  B. 
205^  or  a  guardian  ad  litem  {KnatchbiUl  v.  Fowie,  1  Ch.  D.  604),  may  consent 
on  oehalf  of  infants  without  an  order.   For  form  of  consent,  see  D.  C.  F.  306. 

As  to  the  power  of  the  Court  to  exclude  the  affidavit  evidence  altogether, 
and  direct  oral  examination  of  the  witnesses,  see  Lovell  v.  Wallis,  53  L.  J. 
Ch.  494 ;  46  L.  T.  593 ;  and  as  to  the  reluctance  of  the  Court  to  try  actions 
for  rectification  of  deeds  except  on  oral  evidence,  see  Bonhote  y.  Henderson, 
(1895)  1  Ch.  742  ;  (1895)  2  Ch.  202,  C.  A. 

Where,  after  consent  given,  a  party  finds  that  necessary  witnesses  are 
reluctant  to  give  evidence,  the  Court,  on  his  application  to  be  relieved  from 
his  consent,  will  direct  the  examination  of  such  witnesses  viva  voce,  and,  at  the 
option  of  the  other  party,  discharge  the  agreement,  and  order  all  the  evidence 
to  be  taken  vivd  voce  at  the  trial :  Warner  v.  Mosses,  16  Ch.  D.  100,  C.  A. 

By  0.  xxxYiu,  25,  '*  within  fourteen  days  after  a  consent  for  takine^ 
evidence  by  affidavit  as  between  the  parties  has  been  given,  or  within  such 
time  as  the  parties  may  agree  upon,  or  the  Court  or  a  Judge  may  allow,  the 
Pit  shall  file  his  affidavits  and  deliver  to  the  Deft  or  his  solr  a  list  thereof." 

BjT  r.  26,  **  the  Deft,  within  fourteen  days  after  delivery  of  such  list,  or 
witmn  such  time  as  i^e  parties  may  agree  upon,  or  the  Court  or  a  Jud^ 
may  allow,  shall  file  his  affidavits  and  deliver  to  the  Pit  or  his  solr  a  list 
thereof." 

By  r.  27,  **  within  seven  days  after  the  expiration  of  the  said  fourteen 
da^s,  or  such  otiier  time  as  aforesaid,  the  Pit  shall  file  his  affidavits  in  reply, 
which  affidavits  shall  be  confined  to  matters  strictly  in  reply,  and  snail 
deliver  to  the  Deft  or  his  solr  a  list  thereof." 

Affidavits  not  strictly  in  reply  will  be  disregarded  at  the  trial :  Qilhert  v. 
Comedy  Opera  Co.,  16  Ch.  D.  594. 

By  r.  28,  **  when  the  evidence  is  taken  by  affidavit  any  parfy  desiring  to 
cross-examine  a  deponent  who  has  made  an  affidavit  filea  on  behalf  of  the 
opposite  party,  may  serve  upon  the  party  by  whom  such  affidavit  has  been 
med  a  notice  in  writing,  requiring  the  production  of  the  deponent  for  cross- 
examination  at  the  tnal,  such  notice  to  be  served  at  any  time  before  the 
expiration  of  fourteen  days  next  after  the  end  of  the  time  allowed  for  filing 
affidavits  in  reply,  or  within  sudi  time  as  in  any  case  the  Court  or  a  Judge 
may  specially  appoint ;  and  unless  such  deponent  is  produced  accordingly, 
his  affidavit  shall  not  be  used  as  evidence  unless  by  the  special  leave  of  the 
Court  or  a  Judge.  The  party  producing  such  deponent  for  cross-examina- 
tion shall  not  be  entitled  to  demand  the  expenses  thereof  in  the  first  instance 
from  the  party  requiring  such  production.' 

The  penalty  of  having  his  affidavit  rejected  does  not  relieve  the  deponent 
from  the  obligation  to  attend  at  his  own  expense:  Be  Baker,  Connelly,  B., 
29Ch.D.  711. 

By  r.  29,  *'the  x>arty  to  whom  the  notice  mentioned  in  r.  28  is  given  shall 
be  entitled  to  compel  the  attendance  of  the  deponent  for  cross-examination 
in  the  same  way  as  he  might  compel  the  attendance  of  a  witness  to  be 
exaimaed." 
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A  witness  cannot  refuro,  after  being  Bwom,  to  give  evidence  until  his 
expenses  are  paid :  Be  Wcfrking  Men* 8  MuUtaJ  Society,  Ld.,  25  Ch.  D.  297,  C.  A. 

A  Pit  having  called  the  Deft  as  a  witness  has  no  right  to  cro^-examine 
him  except  by  leave :  Price  v.  Manning,  42  Ch.  D.  372,  C.  A. ;  overruling 
Clarke  v.  Safer i/,  Ryan  &  Moo.  126. 

It  is  for  the  Jud^  to  decide  whether  a  witness  is  so  hostile  as  to  justify 
his  cross-examination  by  the  party  calling  him :  Price  y.  Manning,  sup. ; 
Rice  V.  Howard,  16  Q.  B.  D.  681. 

By  O.  xxxYii,  21,  '*  evidence  taken  subsequently  to  the  hearing  or  trial  is 
to  be  taken  as  nearly  as  may  be  in  the  same  manner  as  evidence  taken  at, 
or  with  a  view  to,  the  hearing  or  trial " ;  and  bjr  0.  xxxvir,  22,  **  the  practice 
with  reference  to  the  examination,  cross-examination,  and  re-examination  of 
witnesses  at  a  trial  is  to  extend  and  be  applicable  to  evidence  taken  in  any 
cause  or  matter  at  any  stage."  The  effect  of  these  rules,  read  together  with 
0.  xxxYiii,  28,  is  that  the  expense  of  producing  a  deponent  who  has  made 
an  affidavit  either  previously.  {Mansel  v.  Clanricarde,  54  L.  J.  Ch.  982; 
53  L.  T.  496),  or  subsequenUy  to  {Backhouse  v.  Alci»rk,  28  Ch.  D.  669).  the 
trial  cannot  be  demanded  in  the  first  instance  from  the  party  requiring  such 
production. 

The  notice  to  produce  a  witness  should  state  the  occasion  or  place  at  whidi 
the  examination  is  to  take  place.  If  the  notice  is  insufficient  the  penalty  of 
exclusion  of  the  affidayit  will  not  take  effect :  De  Mora  y.  Concha,  32  Ch.  D. 
133,  C.  A. ;  S,  C,  H.  L.,  Ccmcha  v.  C„  1 1  App.  Ca.  541. 

It  ap|>ear8  doubtful  whether  r.  28  applies  where  a  witness  is  out  of  the 
jurisdiction:  De  Mora  v.  Concha,  32  Ch.  D.  133,  C.  A. ;  and  see  same  case 
Bub  nam.  Concha  v.  C,  11  App.  Ca.  541. 

Liberty  was  given  to  use  the  affidavits  of  persons  who  by  death,  lunacy 
or  illness  could  not  be  cross-examined,  saving  just  exceptions :  Ridley  y.  A. 
34  Beav.  329 :  BraithwaiU  v.  Reams,  34  Beav.  202 ;  Davies  y.  (My,  35  Beay 
214;  Tanswell  v.  Scarrah,  11  L.  T.  761 ;  Lautour  v.  -4.  G^.,  43  L.  J.  Ch.  313 
secus,  where  the  illness  and  death  of  a  witness  were  concealed :  Evans  v.  Cook 
22  W.  E.  252  (Ir.) ;  or  the  vritness  had  left  the  country :  Bingley  v.  Marshall 
6  L.  T.  682 ;  and  nothing  short  of  absolute  necessity  justifies  the  Court  in 
relaxing  the  rule :  Parker  v.  M'Kenna,  43  L.  J.  Ch.  802 ;  30  L.  T.  807. 

As  to  demanding  the  expenses  of  witnesses  on  production  under  the  old 
practice,  see  Bichardsy,  Goddard,  10  Ch.  288. 

A  Pit,  though  entitled  to  costs  generally,  had  to  pay  the  expenses  of 
witnesses  whom  he  had  declined  to  cross-examine  at  the  hearing,  after 
obtaining  leave  to  do  so :  Chiilfoyle  y.  Hutchinson,  Ir.  Rep.  8  Eq.  298. 

On  the  cross-examination,  on  a  petition  for  winding-up,  of  the  seccetary 
of  a  CO.  as  to  accounts,  the  Petr  was  entitled  to  have  the  books  produced : 
Re  Emma  Mine,  10  Ch.  194. 

An  affidavit  cannot  be  withdrawn  in  order  to  ayoid  cross-examination : 
Clarke  v.  Law,  2  K.  &  J.  28 ;  4  W.  R.  35 ;  Pike  v.  Dickinson,  21  W.  R.  862 ; 
Re  Quartz  Hill,  &c.  Co.,  Exp.  Young,  21  Ch.  D.  642,  C.  A. 

As  to  time  for  giving  notice  to  cross-examine,  see  Ranken  y.  Al/aro, 
24W.  R.  54. 

As  to  cross-examination  on  accounts,  v.  in/.  Chap.  XLIII.,  **  Aoootjnt," 
p.  1362  ;  and  see  Connell  v.  Baker,  29  Ch.  D.  711. 

By  0.  xxxviii,  30,  "when  the  evidence  under  this  order  is  taken  by  affidavit 
such  evidence  shall  be  printed,  and  the  notice  of  trial  shall  be  given  at  the 
same  time  or  times  after  the  close  of  the  evidence  as  in  other  cases  is  by  these 
rules  provided  aftfer  the  close  of  the  pleadings ;  provided  that  other  affidavits 
may  be  printed  if  all  parties  interested  consent  thereto,  or  the  Court  or  a 
Jud^re  so  order." 

But  where  the  evidence  is,  by  order  made  after  notice  of  trial,  taken  by 
affidavit,  evidence  may  be  filed  after  the  notice  of  trial :  Waring  v.  Lacey, 
24W.  R.  318.  ^ 

Any  party  may,  without  leave  of  the  Court,  issue  a  subpoena  for  the 
examination  of  a  witness  at  any  stage  of  an  action :  Raymond  v.  Tapson, 
22  Ch.  D.  430,  C.  A. ;  but  the  Court  will  not  suffer  the  privilege  to  be  used 
oppressively:  S.  C. ;  Fenfon  v.  Cumberlege,  52  L.  J.  Ch.  756;  48  L.  T.  776; 
(as,  ex.  (/r.,  where  there  is  no  possibility  of  the  case  being  heard  during  the 
current  sittings  for  which  the  subpoenas  run) ;  Ltrndan  &  Olobe  Finance  Corp.  y. 
Kau/man,W.N,{99)240i  691^.  J.  Ch,  196;  48W.R,458;  and  9ee  Pan.  546, 
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As  to  tlie  power  of  the  Court  to  order  issae  of  subposna  to  oompel  attend- 
ance  of  witnesses  before  an  arbitrator  or  referee,  see  52  &  63  V.  c.  49,  s.  18, 
and  iw/.  p.  409,  Chap.  XXVI.,  **  AJtBlTEATiONS." 

There  is  no  power  to  grant  a  writ  of  habeas  corpus  to  bring  np  a  party  to 
an  action  who  is  in  prison  in  order  that  he  may  oonduct  his  case  in  person : 
Wddon  V.  Neal,  15  Q.  B.  D.  471. 

In  order  to  bring  up  a  witness  who  is  in  prison  on  ciyil  process,  it  is  not 
the  proper  course  to  move  for  a  writ  of  habeas  corpus^  but  the  visiting  justices 
require  an  order  on  the  governor  of  the  prison,  wno  will  comply  with  it ;  and 
V,  sup.  p.  100. 

Where  on  replication  new  issues  were  raised  by  the  Pit's  affidavits,  the  Deft 
had  leave  to  iile  evidence  in  reply:  Leech  v.  Bollandy  10  Ch.  362;  and 
affidavits  ready,  but  omitted  to  be  filed,  were  admitted:  Armstrong  v.  A,, 
Ir.  Bep.  7  Eq.  84.  It  is  not  of  course  to  give  an  opportunity  of  answering 
evidence  filed  by  leave  after  the  proper  time :  Poupard  v.  Fardell,  18  W.  B.  59. 

A  motion  for  leave  to  use  further  evidence  could  not  be  made  ex  parte : 
Richards  v.  CurlewiSy  18  Beav.  462 ;  and  the  leave  had  to  be  applied  for 
before  the  hearing:  Smith  v.  Pilgrim,  2  Oh.  D.  127. 

.  After  Deft's  case  at  the  trial  was  closed,  the  Pit  was  not  allowed  to  call  a 
witness  whom  he  erroneously,  but  without  being  misled  by  the  Deft, 
expected  the  Deft  would  call :  Barker  v.  Furlong,  (1891)  2  Ch.  172. 

As  to  using  fresh  evidence  on  appeal,  v.  inf.  p.  869,  Chap.  XXX YI., 
'*  Appeals." 

As  to  going  into  further  evidence  in  Chambers  to  dispute  the  Pit's  debt 
after  an  order  for  admon,  see  Cardell  v.  Hawke,  6  Eq.  464. 
'  The  outlawry  of  the  Pit,  though  not  pleaded,  was  an  answer  to  his  motion 
to  enlarge- the  time  for  closing  the  evidence:   Knowles  v.  Rhydedefed  Co,, 
Job.  514. 

.  Bv  O.  T.XTT,  7,  the  Court  or  a  Judge  may  abridge  or  enlarge  the  time  fixed 
for  aoing  any  act,  or  taking  any  proceedings,  upon  such  terms,  if  any,  as  the 
justice  of  the  case  may  require,  although  the  application  is  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed. 
'  The  usual  practice,  when  u  paity  is  out  of  time,  is  to  enlarge  the  time,  on 
his  paying  the  coste  of  the  applicauon :  Eaton  v.  Storer,  22  Ch.  D.  91,  C.  A. 
^  As  to  giving  leave  to  give  notice  to  read  affidavito  (already  filed)  after  the 
proper  time,  see  Lautour  y.  A,  G.,  43  L.  J.  Ch.  313. 
.  After  the  time  for  closing  the  evidence  had  expired,  the  Court  would  only 
extend  it  imder  special  circumstances :  Thompson  v.  Partridge,  4  D.  M.  &  G. 
794 ;  Poupard  v.  Fardell,  18  W.  B.  37 ;  and  the  subsequent  discovery  of 
an  important  witness  was  not  enough :  Thexton  v.  Edmonston,  5  Eq.  373 ; 
but  in  Watson  v.  Cleaver,  20  Beav.  137,  Deft  having,  seven  months  after 
notice  of  motion  for  decree,  nven  inaterial  evidence  in  another  cause.  Pit, 
applying  immediately  under  Cons.  Ord.  33,  r.  8  (now  obsolete),  had  leave  to 
iise  it,  subject  to  Deft  having  an  opportunity  of  explaining  it;  and  in  Wilson 
y\  Oann,  23  W.  B.  546,  the  evidence  of  a  new  witness  was  allowed  to  be  used. 
But  Defts  were  allowed  to  file  affidavito  in  answer  to  specific  charges  as  to 
character  made  in  affidavito  filed  immediately  before :  Scott  v.  Corp.  of  Liver- 
pod,  I  D.  &  J.  369;  and  a  Pit  was  allowed,  under  si>eciai  ciroumstences,  to 
read  tfn  i^ffidavit  filed  after  the  time,  reserving  the  right  to  cross-examine : 
Hope  V.  Threl/all,  1  ti.  &  G.  xxi ;  and  see  Douglas  v.  Archbutt,  23  Beav.  293. 

A  Judge  may,  at  any  period  of  a  case,  for  his  own  satisfaction,  allow  farther 
evidence  to  be  called  by  either  party,  even  though  it  be  doubtful  whether 
it  is  admissible,  on  the  request  of  the  party  desiring  it  as  a  right :  Budd  v. 
Davis<m,  29  W.  B.  192. 

• 

BEADING  EVIDSZTOE  TAKEN  IN  ANOTHEB  OAT78E  OB  MATTEB. 

By  O.  xxzYii,  3,  *'an  order  to  read  evidence  taken  in  another  cause  or 
matter  shall  not  be  necessary,  but  such  evidence  may,  saving  all  just  exoep- 
tiums,  be  read  on  ex  parte  applications  by  leave  of  the  Court  or  a  Judge,  to  be 
obtained  at  the  time  of  making  any  such  application,  and  in  any  other  case 
upon  the  party  desirins  to  use  such  evidence  giving  two  days'  previous  notice 
to  the  other  parties  of  his  intention  to  read  such  evidence. 

The  rule  merely  does  away  with  the  necessity  for  obtaining  an  order,  and 
does  not  autboriise  the  reading  of  evidence  which  was  not  adimiseible  before 
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the  role  pMsed:  Printing  Tdegraph,  Ac.  Co,  y.  Dudoer,  (1894)  2  a  B.  801. 

a  A. 

By  r.  24,  ''  no  affidavit  or  deposition  filed  or  made  before  issue  jomed  in 
any  cause  or  matter  shall,  without  special  leave  of  the  Court  or  a  Judge,  he 
received  at  the  hearing  or  triid  thereof,  unless,  within  one  month  aftw  issae 
joined,  or  within  such  longer  time  as  may  be  allowed  by  special  leave  of  the 
Court  or  a  Judge,  notice  in  writing  sliall  have  been  given  by  the  party 
intending  to  use  the  same  to  the  opposite  party  of  his  intention  in  thi^ 
behalf." 

A  notice  to  read  affidavits  in  the  action  for  some  other  purpose  shoald  not 
be  given  in  general  terms,  but  should  specify  the  particular  passages  to  be 
relied  on :  Downing  v.  Falmouth  United  Sewerage  Board,  37  Ch,  D.  234. 


EXAMINATION  D£  BENE  ESSE. 

There  is  jurisdiction  to  make  an  order  for  the  examination  de  bene  eue  of 
witnesses  upon  ex  parte  application,  the  order  being  taken  by  the  applicant 
at  his  peril,  and  suoject  to  its  being  discharged  upon  proper  grounds,  bat  the 
order  is  not  of  course,  merely  on  the  ground  that  the  witnesses  are  over 
seventy  years  of  a&;e :  Bidder  v.  Bridges^  26  Ch.  D.  1,  C.  A. ;  and  the  general 
practice  will  not  oe*  applied,  without  discrimination,  in  a  case  where  the 
witnesses  are  numerous :  Ibid. 

As  to  examining  witnesses  de  bene  ease  before  the  Jud.  Acts,  see  Beflamy  v. 
Jones,  8  Ves.  31 ;  MacirUoeh  v.  G.  W,  Ry.  Co.,  1  Ha.  328 ;  Shirley  v.  Ferrtn, 
3  P.  W.  77. 

An  affidavit  was  required  showing  the  age  or  state  of  health  of  the  witn^s 
and  the  materiality  of  his  evidence;  or  where  the  application  was  on  the 
ground  that  the  person  to  be  examined  was  the  only  witness  to  a  particular 
fact,  this  was  to  bo  stated  in  the  affidavit :  and  see  Bidder  v.  Bridges^  sup. 

If  the  person  was  about  to  go  abroad,  evidence  as  to  the  matters  upon 
which  he  was  to  be  examined  was  not  required :  Grove  y.  Young,  3  D.  &  S. 
397 ;  Hope  v.  H.,  3  Beav.  317. 

Where  the  witness  is  out  of  the  jurisdiction  a  special  examiner  will  be 
appointed:  Crofts  v.  Middleton,  9  Ha.  xviii;  Pillan  v.  Thompson,  10  Ha. 
Ixxvi ;  Reeves  v.  Uodson,  21  L.  T.  124 ;  but  the  application  for  such  examiner 
or  for  a  commission  must  be  made  as  soon  as  the  case  is  set  down  for  trial : 
SteuaH  v.  Gladstone,  7  Ch.  D.  394. 

As  to  admitting  evidence  taken  de  bene  esse  in  a  former  suit,  the  issue  in 
the  two  suits  being  the  same,  and  there  being  privity  of  estate  between  the 
parties  to  the  two  suits,  see  Llanover  v.  Homfray,  Phillips  y.  Llanover,  19 
Ch.  D.  224,  C.  A. 

Depositions  taken  de  bene  esse  can  only  be  used  at  the  trial  if  it  is  ^own 
that  the  witness  is  then  incapable  of  being  examined :  Barton  y.  N.  Stajford- 
shire  Ry.  Co.,  56  L.  T.  561 ;  35  W.  E.  536. 

Where  the  Court  below  refused  to  admit  the  evidence  of  a  witness,  and, 
pending  appeal,  the  witness  was  taken  dangerously  ill,  an  order  was  made  to 
take  the  evidence  de  bene  esse  upon  an  undertaking  as  to  costs :  So^r  of  <Ac 
Treasury  y.  White,  55  L,  J.  P.  D.  79 ;  W.  N.  (86)  144. 


EXAMINATION  BY  COMMISSION. 

For  forms  of  order  for  commission  to  examine  witnesses,  see  B.  8.  C. 
App.  K.  36,  37 ;  and  for  form  of  commission,  see  App.  J.  13 ;  D.  C.  F.  324. 

For  form  of  application,  see  D.  C.  F.  323 ;  and  see  Dan.  550. 

By  O.  xxxYii,  6a,  if  the  Court  or  a  Judge  shall  so  order,  there  shall  be 
issued  a  request  to  examine  witnesses  in  lieu  of  a  commission.  For  forms  of 
request  (which  are  now  generally  adopted  for  all  foreign  countries,  see  Dan. 
549),  see  E.  8.  C.  App.  K.  37a,  37b,  37c;  D.  C.  F.  330,  331. 

In  some  foreign  countries,  as,  ex.  gr.,  Oermany,  it  is  unlawful  for  any 
person,  not  an  officer  of  the  Courts  of  the  coimtry,  to  administer  an  oath. 

Bequests  are  also  issued  to  Colonial  and  Indian  Courts. 

The  request  will  not  be  issued  merely  to  obtain  the  inspection  of  documfiiitB 
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in  a  foreign  country :  Capt  Copper  Co,  y.  Comptoir  cPEscompte  de  Paru,  38 
W.  B.  763. 

By  48  &  49  Y.  c.  74,  8.  2,  when  any  commission,  order,  or  request  for  the 
examination  of  witnesses  is  addressed  to  any  Court  or  Judge  in  India  or  the 
colonies,  or  elsewhere  in  His  Majesty's  dominions  beyona  the  jurisdiction, 
such  Court  or  Judge  may  nominate  some  fit  person  to  take  the  examination 
in  lieu  of  the  Court  or  Judge. 

In  a  communication  from  the  Foreign  Office,  dated  the  26th  Noy.  1892, 
addressed  to  the  Senior  Registrar,  with  respect  to  the  procedure  to  be  adopted 
when  the  eyidence  of  Spanish  witnesses  is  to  be  taken  for  use  by  or  before  a 
Court  of  Justice  in  Great  Britain,  it  is  stated  that  such  eyidence  should  be 
obtained  in  future  by  means  of  letters  of  request,  addressed  by  the  British 
Court  to  the  competent  Spanish  Tribunal,  and  forwarded  and  returned 
through  the  diplomatic  channel. 

A  party  is  not  entitled  to  a  commission  ex  debito  juatitice  upon  showing  that 
a  material  witness  is  resident  out  of  the  jurisdiction,  but  the  matter  is  one  for 
the  discretion  of  the  Court  haying  regard  to  all  the  circumstances :  Goch  y. 
AUeock^  21  Q.  B.  D.  178,  C.  A.;  such  as  the  materiality  of  the  proposed 
evidence  to  the  issue  raised :  Langen  y.  Taie^  24  Ch.  D.  522,  C.  A. ;  the 
difficulty  and  expense  of  bringing  the  witnesses  to  this  country,  or  procuring 
their  attendance  at  the  tidal :  Lawaon  y.  Vacuum  Brake  Co.,  27  Ch.  D.  137, 
C.  A. ;  Cock  y.  Allcvck,  sup. ;  Armour  y.  Walker,  26  Ch.  D.  673,  C.  A. ;  the 
necessity  for  the  purposes  of  justice  that  the  examination  should  take  place 
in  this  country:  Armour  y.  Walker,  2d  Ch.  D.  673,  C.  A. ;  the  bona  fides  of 
the  application :  Berdan  v.  Greenwood,  20  Ch.  D.  764,  C.  A.  (where  the  appli- 
cation of  the  Pit  was  refused  because  the  Court  thought  he  was  keeping  out 
of  the  way):  fn  re  Boyee,  Crojton y.  C,  20  Ch.  D.  760;  Langen  v.  Tate,  24 
Ch.  D.  524,  C.  A. 

The  discretion  wiU  be  exercised  in  a  stricter  manner  whei*e  the  Pit  asks  for 
a  commissiun  to  examine  himself :  Coch  v.  Allcock,  sup, ;  Light  y.  Governor 
of  Aniicmii,  58  L.  T.  25 ;  but  less  strictness  will  be  shown  where  the  appli- 
cation is  by  a  Beft  who  has  not  (like  a  Pit)  chosen  his  own  forum  :  Ross  y. 
Woodford,  (1894)  1  Ch.  38  ;  and  see  New  y.  Burns,  W.  N.  (94)  196,  C.  A. ; 
64  L.  J.  Q.  B.  104 ;  71  L.  T.  681 ;  43  W.  B.  182. 

The  order  was  not  confined  to  witnesses  mentioned  by  name,  but  ten  days* 
notice  was  to  be  given  to  the  other  side  of  the  names  and  addresses  of  me 
witnesses  whom  it  was  proposed  to  examine :  Nadin  y.  Bassett,  25  Ch.  D.  21, 
C.  A.;  Armour  v.  Walker,  2b  Ch.  D.  673,  C.  A. 

A  commission  to  a  forei^  Court  was  refused  where  it  appeared  that  the 
cross-examination  of  the  witness,  which  was  important,  would  not  be  con- 
ducted there  in  the  way  usual  in  this  country :  Re  Boyse,  Crofton  y.  C,  20 
Ch.  D.  760 ;  and  a  commission  or  letters  of  request  ought  not  to  be  issued 
unless  the  desired  evidence  is  directly  material  to  an  issue  in  the  cause,  and- 
not  merely  evidence  which  may  be  incidentally  useful  in  corroboration  of 
other  evidence  :  Ehrmann  y.  E„  (1896)  2  Ch.  611,  C.  A. 

Any  objection  to  the  reception  of  secondary  evidence  should  be  taken 
before  the  commrs :  Robinson  v.  Davies,  5  Q.  B.  D.  26 ;  or  as  to  irregularity 
in  taking  a  deposition :  Richards,  Tweedy  &  Co,  y.  Eov>ghy  51  L.  J.  Q.  3.  361 ; 
30  W.  R  676. 

When  a  single  commr  is  appointed  abroad,  the  commission  should  autho- 
rize him  to  administer  the  oath  to  himself :  Wilson  y.  De  Coulon,  22  Ch.  D, 
841. 

Where  the  identity  of  a  Pit  not  heard  of  for  twenty  years  was  disputed, 
words  were  added  to  the  order  directing  that  the  depositions  were  **  not  to  be 
admissible  at  the  trial  without  the  consent  of  the  Deft,"  who  thus  had  the 
means  to  compel  the  Pit  to  come  from  New  Zealand  to  be  identified :  Nadin 
V.  BasseU,  25  Ch.  D.  21,  0.  A. 


ACTION  TO  PEBPETTJATB  TESTIMONY. 


Witnesses  will  not  be  examined  to  perpetuate  testimony  unless  an  action 
has  been  commenced  for  the  purpose :  O.  xxxyii,  37 ;  and  the  action  will 
not  be  set  down  for  trial :  r.  38. 
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By  O.  zxxvn,  35,  **any  person  "wlio  woiQd,  under  the  circumstanoes 
alleged  by  him  to  exist,  become  entitled  upon  the  happening  of  any  future 
event,  to  any  honour,  title,  dignity,  or  office,  or  to  any  estate  or  interest  in 
any  property,  real  or  personal,  the  right  or  claim  to  wliich  cannot  by  him  be 
brought  to  trial  before  the  happening  of  such  event,  may  commence  an  action 
to  perpetuate  any  testimony  which  may  be  material  for  establishing  such 
rignt  or  claim." 

And  by  r.  36,  '*  in  all  actions  to  perpetuate  testimony  touching  any  honour, 
title,  dignity,  or  office,  or  any  other  matter  or  thing  in  which  the  Crown  may 
have  any  estate  or  interest,  the  A.  G.  may  be  made  a  Deft,  and  in  all  pro- 
ceedings in  which  the  depositions  taken  in  any  such  action,  in  which  the 
A.  G.  was  60  made  a  Deft,  may  be  offered  in  evidence,  such  depositions  shall 
be  admissible  notwithstanding  any  objection  to  such  depositions  upon  the 
gi-ound  that  the  Grown  was  not  a  party  to  the  action  in  which  such  deposi- 
tions were  taken.*' 

If  the  Deft  in  an  action  to  perpetuate  testimony  makes  default  in  pleading, 
the  proper  course  is  for  the  rit  to  move  that  the  examination  of  witnesses  be 
proceeded  with  as  if  the  pleadings  had  closed :  M.  of  Bute  v.  James,  33  Ch.  D. 
157,  following  Coveney  v.  Athill,  1  Dickons,  355. 

Where  it  was  desired  to  perpetuate  testimony  as  to  the  illegitimacy  of  one 
of  the  children  of  a  divorced  lunatic,  the  course  was  for  the  Court  to- make  a 
settlement  of  some  of  the  lunatic's  property  on  his  children,  and  for  the 
legitimate  children  to  raise  the  question  of  the  right  of  the  other  child  to 
participate,  and  then  bring  an  action  to  perpetuate  testimony :  In  re  Stoer, 
&P.  D.  120,  C.  A. 

As  to  the  former  practice  (under  the  Perpetuation  of  Testimony  Act,  1842, 
5  &  6  Y.  c.  69;  from  which  0.  zxxvii,  35,  is  taken),  see  Dan.  1272,  1273. 

FORM  AND  CONTENTS  OF  AFFIDAVITS. 

By  O.  xxxYiii,  3,  **  affidavits  shall  be  confined  to  such  facts  as  the  witness 
is  able  of  his  own  knowledge  to  prove,  except  on  interlocutory  motions,  on 
which  statements  as  to  his  belief,  with  the  grounds  thereof,  may  be  admitted. 
The  costs  of  every  affidavit  which  shall  unnecessarily  set  forth  matters 
of  hearsay,  or  argumentative  matter,  or  copies  of  or  extracts  from  documents, 
shall  be  paid  by  the  party  filing  the  same. 

.  And  as  to  disallowance  of  such  costs,  see  O.  lxy,  27  (20) ;  Young  v.  Young 
Manufacturing  Co.,  (1900)  2  Ch.  723,  C.  A. 

(  Evidence  on  **  information  and  belief"  is  not  admissible  and  need  not  be 
contradicted  wheQ  the  application,  although  interlocutory  in  form,  finally 
decides  the  rights  :  Oilbert  v.  Endean,  9  Ch.  D.  259,  C.  A. ;  and  even  on  an 
interlocutory  application  an  affidavit  of  information  and  belief  will  be 
excluded  where  the  informant  might  have  been  subpoenaed,  and  the  exclusion 
will  cause  no  irremediable  injury:  Re  Anthony  Birrell,  Fearce  &  Co.,  (1899) 
2  Ch.  50 ;  or  the  source  of  the  information  or  belief  is  not  stated :  Young  y. 
Young  Manufacturing  Co.,  sup. 

The  Court  has  discretion  to  take  affidavits  o£E  the  file :  Fox  v.  BearUock^ 
30  W.  E.  342 ;  46  L.  T.  145. 

A  motion  to  take  affidavits  off  the  file  on  the  ground  of  length  and  irrele- 
vancy was  refused,  and  the  attention  of  the  Court  ought  to  be  drawn  to  such 
matters  at  the  hearing:  Owtns  y.  Emmens,  W.  N.  (75)  210,  234.  Objections 
for  irregularity  should  be  taken  when  a  deposition  is  tendered  in  evidence,  - 
and  not  by  motion  to  take  it  off  the  file :  De  Britto  v.'Hillel,  15  Eq.  213 ;  but 
in  Walker  v.  Pooh,  21  Ch.  D.  835,  the  order  was  made  on  motion. 

By  0.  xxxviii,  7,  '*  every  affidavit  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  paragrapn  shall  be  numbered 
consecutively,  and  as  nearly  as  may  be  shall  be  con&ied  to  a  distinct  portion ' 
of  the  subject.  Every  affidavit  shall  be  written  or  printed  bookwise.  No 
costs  shall  be  allowed  for  any  affidavit  or  part  of  an  affidavit  substantially 
depai'ting  from  this  rule." 

£j  0.  LXYi,  7  (k),  **it  shall  be  stated  in  a  note  at  the  foot  of  every  affi- 
davit filed  on  whose  behalf  it  is  filed,**  and  a  copy  of  such  note  is  to  appear 
on  office  copies,  and  on  copies  supplied  to  the  other  side. 

Bv  0.  xxxYiii,  8,  every  affidavit  shall  state  the  description  and  true  place 
of  abode  of  the  deponent ;  and  see  Re  Levy,  Jjevin  y,  £evin,  37  W.  B*  396 ; 
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60  L.  T.  317;  EUdm  y.  E.,  62  L.  T.  331 ;  and  see  r.  13  as  to  certificate 
Inquired  to  be  made  by  the  officer  taking  the  affidavit  of  an  illiterate  or 
Umd  deponent. 

Affidavits  by  marksmen  were  ordered  to  be  filed,  although  the  usual  state- 
ment in  Uie  jurat  that  they  had  been  read  over  had  been  omitted :  Ferny- 
houyh  V.  Naylor^  23  W.  R.  228 ;  and  see  Vemer  v.  Cochrane,  23  L.  R.  t. 
422.  An  affidavit  sworn  before  a  British  vice-consid  abroad  was  received, 
though  the  words  **  before  me"  were  omitted  in  the  jurat:  Eddowea  v. 
Argentine  Loan  Co.,  59  L.  J.  Ch.  392  ;  62  L.  T.  514 ;  38  W.  R.  629. 

In  Ch.  D.  an  affidavit,  with  an  interlineation  not  properly  initialled,  ought 
not  to  be  filed  without  an  order  of  the  Court  (r.e.,  the  Judge  or  Master  of 
the  Ch.  D.) :  Re  Cloake,  61  L.  J.  Ch.  69  ;  40  W.  B.  74  ;  65  L.  T.  455. 

It  is  the  duty  of  the  solr  to  cause  every  affidavit  sworn  and  used  to  be 
filed,  and  if  he  neglects  so  to  do  he  may  be  visited  with  costs :  Taylor  y. 
Gates,  72  L.  T.  436,  C.  A. 


BEFOEE  WHOM  Am>  WHERE   AFFIDAyiTS  MAY  BE  SWORN. 

By  the  Jud.  Act,  1873,  s.  77  {inter  alios),  commrs  to  take  oaths  or  affidavits 
connected  with  any  of  the  Courts,  the  jurisdiction  of  which  is  transferred  to 
the  Supreme  Court,  are  to  be  attached  thereto ;  and  every  person  who  on  or 
before  Jan.  1,  1890,  was  authorized  to  administer  uaths  in  tne  Supreme  Court 
is  deemed  to  be  a  commr  for  oaths  within  the  Commrs  for  Oaths  Act,  1889 
(52  &  53  v.  c.  10),  S3.  13,  14.  As  to  such  commrs  and  their  appointment  by 
L.  C,  see  Stringer^s  Oaths,  4—32,  66,  139. 

By  O.  xxxvni,  4,  '*  affidavits  sworn  in  England  shall  be  sworn  before  a 
Judge,  district  registrar,  commr  to  administer  oaths,  or  officer  empowered 
under  the  rules  to  administer  oaths  "  ;  by  r.  5,  every  commr  to  administer 
oat^  shidl  express  the  time  when,  and  the  place  where,  he  .shall  take  an 
affidavit,  otherwise  it  shall  not  be  held  authentic,  nor  be  admitted  to  be  filed 
witiiout  leave  of  the  Court  or  a  Judge ;  and  by  the  Commrs  for  Oaths  Act, 
1689,  s.  5,  every  commr  before  whom  any  oath  or  affidavit  is  taken  or  made 
under  this  Act  shall  state  truly  in  the  jurat  or  attestation  at  what  place  and 
on  what  date  the  oath  or  affidavit  is  taken  or  made. 

The  oatJi  need  not  be  administered  at  the  solr's  office :  Be  Record  and  Writ 
Clerks,  3  D.  M.  &  G.  723. 

By  O.  xxxyni,  16,  and  Commrs  for  Oaths  Act,  1889,  s.  1,  sub-s.  3,  an 
affidavit  must  not  be  sworn  before  the  solr  for  the  party  on  whose  behalf 
it  is  to  be  used  :  Hopkin  v.  H,,  10  Ha.  ii ;  or  his  clerK  or  partner :  see  r.  17 : 
Wood  y.  Uarpur,  3  Beav.  290;  or  **  correspondent"  (a  country  solr) :  Par- 
kinson v.  Crawshay,  W.  N.  (94)  85 ;  but  may  before  the  clerk  of  the  Pit,  a 
solr,  but  not  acting  as  such  in  the  cause :  Foster  v.  Harvey,  3  N.  R.  98 ; 
affiimed  on  appeal,  dissentiente,  L.  J.  K.  B.,  4  D.  J.  &  S.  59;  see  also  Re 
Oregg,  9  Eq.  137  ;  Barwick  v.  Yeadon  L.  B.,  24  W.  R.  23 ;  33  L.  T.  322. 

An  affidavit  sworn  in  a  lunatic  asylum  by  an  inmate  without  any  notice 
in  the  jurat  of  that  fact,  was  ordered  to  be  taken  off  the  file  with  costs : 
SpiUU  V.  Walton,  11  Eq.  420. 

For  observations  of  Kay,  J.,  as  to  the  duty  of  commrs  to  administer  oaths 
where  a  witness  is  swearing  to  the  contents  of  an  affidayit,  see  Bourke  v. 
Davis,  44  Ch.  D.  110.    But  see  Stringer,  76. 

By  the  Commrs  for  Oaths  Act,  1889,  s.  3,  (1^  any  oath  or  affidavit  required 
for  the  purpose  of  any  Court  or  matter  in  England,  or  for  the  purpose  of  the 
registration  of  any  instrument  in  any  part  of  the  United  Kingdom,  may  be 
taken  or  made  m  any  place  out  of  England  before  any  person  having 
authority  to  administer  an  oath  in  that  place. 

(2)  In  the  case  of  a  person  having  such  authority  otherwise  than  by  the 
law  of  a  foreign  country,  judicial  and  official  notice  shall  be  tal:en  of  his  seal  or 
signature  affixed,  impressed,  or  subscribed  to  or  on  any  such  oath  or  affidavit. 
As  to  the  practice  which  obtains  in  the  Supreme  Court,  of  requiring  affi- 
davits, &c.,  sworn  or  taken  in  foreign  countries  before  persons  having 
anthority  to  administer  oaths  by  the  law  of  a  foreign  country,  to  be  properly 
verified  by  a  British  consul  or  vice-consul,  or  W  the  certificate  of  tne  High 
Ooort  of  tiie  country,  see  Cooke  v.  Wilby,  25  Ch.  l5.  769 ;  Brittlebank  v.  Smithy 
50  L.  T.  491 ;  32  W.  R.  675;  Stringer,  42 ;  Dan.  529. 
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By  the  Commrs  for  Oaths  Act,  1889  (52  Y.  o.  10),  s.  6  (as  amended  by  the 
Commrs  for  Oaths  Act,  1891,  s.  2),  (1)  every  British  ambassador,  envoy, 
minister,  charg^  d'affaires,  and  secretary  of  embassy  or  legation  exercising 
his  functions  in  any  foreign  country,  and  every  British  consul-general,  consul, 
vice-consul,  acting  consul,  pro-consul,  and  consular  agent,  acting  consul- 
general,  acting  vice-consul,  and  acting  consular  agent,  exercising  his  func- 
tions in  any  foreign  place  may,  in  that  country  or  place,  administer  any  oath, 
and  take  any  affidavit,  and  also  do  any  notarial  act  which  any  notary  public 
can  do  withm  the  United  Kingdom ;  and  every  oath,  affidavit,  and  notarial 
act  administered,  sworn,  or  done  by  or  before  any  such  person  shall  be  as 
effectual  as  if  duly  administered,  sworn,  or  done  by  or  before  any  lawful 
authority  in  any  part  of  the  United  Kingdom. 

(2)  Any  document  purporting  to  have  affixed,  impressed,  or^  subscribed 
thereon  or  thereto  the  seal  and  si^ature  of  any  person  authorised  by  tiiis 
section  to  administer  an  oath  in  testimony  of  any  oath,  affidavit,  or  act  being 
administered,  taken,  or  done  by  or  before  him,  shall  be  admitted  in  evidence 
without  proof  of  the  seal  or  signature  being  the  seal  or  signature  of  that 
person,  or  of  the  official  character  of  that  person. 

For  the  similar  provisions  of  0.  xxxviii,  r.  6,  v,  tnf,  p.  237. 

As  to  affirmation  in  lieu  of  affidavit  under  the  Oaths  Act,  1888  (51  &  52  Y. 
c.  46),  see  Stringer,  89 ;  and  as  to  swearing  in  the  Scotch  form,  lb.  80 ;  Dan. 
520 ;  D.  C.  F.  343. 

Where  a  statutory  declaration  taken  before  a  notary  in  New  South.  Wales 
was  not  intituled  in  the  cause,  the  signatures  had  to  hd  verified  by  affidavit : 
Whiting  v.  Bassett,  14  Eq.  70 ;  and  see  Jearrad  v.  Trctcey,  11  W.  E.  97. 

Where  an  affidavit  was  sworn  before  a  notary  abroad,  and  bore  his  seal, 
his  signature  was  required  to  be  verified  by  affidavit :  Be  DaviSy  8  £q.  98 ;  or 
by  a  British  consul  there :  Haggitt  v.  Iniff,  5  D.  M.  &  G.  910 ;  followed  in 
Be  Burnett y  M.  E.,  28  June,  1856 ;  secuSy  where  the  fund  was  duly  35^. :  Mayne 
V.  BtUleTy  13  W,  E.  128 ;  11  L.  T.  410 ;  or  the  other  side  consented :  Lyle  v. 
EUwoody  Id  £q.  67  ;  Be  Lane,  22  W.  E.  39 ;  and  in  a  suit  in  which  infants, 
jointly  with  their  mother,  were  Pits,  an  affidavit  sworn  not  before  the  consul, 
but  a  burgermeister,  was  allowed  to  be  filed,  the  mother  consenting :  Bdl  y. 
Turnery  17  Eq.  439 ;  and  an  affidavit,  sworn  before  a  notary,  certified  by  the 
governor  of  a  foreign  state  to  be  a  notary  public  thereof,  the  jurat  stating 
uie  date  but  not  the  place  where  it  was  sworn,  was  allowed  to  be  filed :  Meek 
V.  Wnrdy  10  Ha.  i. 

When  the  deponent  is  outside  His  Majesty's  dominions,  and  resides  at  a 
considerable  distance  from  a  British  consul  or  vice-consul,  the  affidavit  may 
be  sworn  before  a  notary  public :  see  Cooke  v.  Wilhyy  25  Ch.  D.  769,  where 
an  affidavit  sworn  before  a  notary  public  was  allowed  to  be  filed,  the  nearest 
consul  being  150  miles  away :  see  also  Brittlebank  v.  Smithy  32  W.  E.  675 ; 
50  L.  T.  491 ;  where  the  nearest  British  consul  was  250  miles  off,  but  certified 
that  the  clerk  of  a  Circuit  Court  before  whom  the  affidavit  was  sworn  was 
authorized  to  administer  oaths. 

By  O.  xxxvni,  14,  **  the  Court  or  a  Judge  may  receive  any  affidavit  sworn 
for  the  puipose  of  being  used  in  any  cause  or  matter,  notwithstanding  any 
defect,  by  misdescription  of  parties  or  otherwise,  in  the  title  or  jurat,  or  any 
other  irregularity  in  the  form  thereof '' ;  and  see  Commissioners  for  Oatlis 
Act,  1889  (52  y.  c.  10),  s.  6,  and  Eddowea  v.  Argentine  Loan  and  Mercantile 
Agency  Co,y  38  W.  E.  629;  59  L.  J.  Ch.  392;  62  L.  T.  514,  that  this  rule 
applies  to  the  omission  in  the  jurat  of  the  words  *<  before  me,"  where  the 
affidavit,  on  the  face  of  it,  shows  before  whom  it  was  in  fact  sworn. 

As*  to  mistake  in  the  title  to  an  affidavit,  see  Dan.  531 ;  and  as  to  affidavits 
generally,  lb,  527  et  eeq. 


EZAHINATION  BEFOBE  ATSf  EXAMtEOEB. 

The  examination  of  witnesses,  under  rr.  1  and  5  of  O.  xxxvn,  will  now, 
tmless  the  Judge  shall  otherwise  direct,  be  taken  before  one  of  the  examiners 
of  the  Court,  whose  appointment  and  proceedings  are  regulated  by  rr.  39 — 50 
of  the  same  Order. 

By  0.  XXXYU,  10,  the  examiner  is  to  be  supplied  with  a  copy  of  the  writ 
and  pleadings;  and  by  r.  11,  the  examination  is  to  take  place  in  the  pzesence 
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of  the  |>aiti6S,  their  oounsel,  solrs,  or  ag^ents,  and  the  witneBses  are  to  be  sub- 
ject to  cross-examination  and  re-examination. 

By  O.  XXXVII,  13,  **  if  any  person  duly  summoned  by  subpoona  to  attend 
for  examination  shall  refuse  to  attend,  or  if,  having  attended,  ne  shall  refuse 
to  be  sworn  or  to  answer  any  lawful  question,  a  certificate  of  such  refusal, 
signed  by  the  examiner,  shall  be  filed  at  the  Central  Office,  and  thereupon 
the  party  requiring  the  attendance  of  the  witness  may  apply  to  the  Court  or 
a  Judge  ex  parte  or  on  notice  for  an  order  directing  tne  witness  to  attend,  or 
to  be  sworn,  or  to  answer  any  question,  as  the  case  may  be«." 

If  a  witness  objects  to  answer  any  question,  the  question  and  the  objection 
are  to  be  taken  down  by  the  examiner  and  transmitted  (r.  14)  to  the  Central 
Office  to  be  filed,  and  Uie  validity  of  the  objection  shall  be  decided  by  the 
Court  or  a  Jud^ ;  and  by  r.  15  the  witness  may  be  directed  to  pay  any  costs 
occasioned  b^  his  refusal  or  objection. 

A  witness  is  not  bound  to  attend  before  an  examiner  unless  served  with  a 
subpoena :  O.  xxxyii,  20 ;  Stuart  v.  Balki$  Co.,  53  L.  J.  Ch.  791 ;  32  W.  E. 
676 ;  50  L.  T.  479. 

If  a  witness  when  so  served  refuses  to  be  sworn,  the  ]9roper  course  is,  not 
to  move  to  commit  him  for  contempt  of  the  order  directing  the  examination, 
but  for  an  order  that  he  do  attend  at  his  own  expense :  Stuart  v.  Balkis  Co,, 
ibid. 

The  jurisdiction  to  appoint  a  special  examiner  still  remains,  but  the  Court 
is  reluctant  to  exercise  it :  Marquis  of  Bute  v.  James,  33  Ch.  D.  157. 

A  contributory  in  a  winding-up  desiring  to  summon  a  witness  before  a 

rsial  examiner  must  do  so  by  cnief  clerk  s  summons,  and  not  by  subpoena : 
Westmoreland  Green  and  Blue  Slate  Co.,  40  W.  E.  171  ;  66  L.  T.  52. 

On  the  application  of  one  of  several  Pits,  an  order  for  an  examiner  was 
granted  to  examine  co-Pits  as  witnesses  abroad :  Banque  Franco- Egyptietine 
T.  LUtcher,  28  W.  E.  133  ;  41  L.  T.  468. 

Where  a  mass  of  correspondence  is  produced,  and  it  is  proposed  to  cross- 
examine  upon  it  seriatim,  the  proper  course  is  to  have  an  adjournment,  with 
a  view  to  selection  of  that  pait  wnich  is  material :  Be  Maplin  Sands,  W.  N. 
(94)  41,  184,  C.  A. ;  71  L.  T.  56,  594. 

By  0.  xxxvii,  16,  *'  when  the  examination  of  any  witness  before  an  exa- 
miner is  concluded,  the  original  depositions,  authenticated  by  the  signature 
of  the  examiner,  are  to  be  transmitted  by  him  to  the  Central  Office,  and 
there  filed." 

The  examiner's  omission  to  sign  the  deposition,  or  to  take  it  down  in  his 
own  handwriting,  is  not  neces^uily  fatal:  Stepftenson  y.  S,,  19  Beay.  585 ; 
BoUon  v.  B.,  2  Ch.  D.  217. 

It  is  not  proper  to  insert  in  the  order  for  examination  any  words  giving 
leave  to  give  the  depositions  in  evidence  at  the  trial :  Barton  v.  N.  Stafford^ 
shire  By.,  35  W.  E.  536;  56  L.  T.  601 ;  but  r.  18  provides  that  no  deposition 
is  to  lie  given  in  evidence  at  the  trial  without  the  consent  of  the  party 
SL^ainBt  whom  the  same  may  be  offered,  unless  the  Court  or  Jud^  otherwise 
directs,  or  is  satisfied  that  tne  deponent  is  dead,  or  out  of  the  jurisdiction,  or 
imable,  from  sickness  or  infirmity,  to  attend. 

An  examiner  may  allow  a  witness  to  be  treated  as  hostile  by  the  party 
calling  him :  Ohlsen  y.  Terrero,  10  Ch.  127 ;  dissenting  from  Wright  y. 
ITiZfcin,  6  W.  B.  643. 

There  is  no  jurisdiction  to  order  the  examination  ex  parte  of  witnesses 
before  an  examiner  for  the  purposes  of  trial:  Warner  y.  Mosses,  16  Ch.  D. 
100. 

The  examiner  ma^  exeroise  his  discretion  as  to  the  most  convenient  order 
of  examination  of  witnesses :  Stuart  v.  BalHs  Co,,  sup. 

As  to  the  power  of  adjourning  the  examination  and  recalling  witnesses, 
w&^Inre  Metropolitan  Electric  Co.,  Exp.  Offor,  54  L.  J.  Ch.  253 ;  51  L.  T.  816. 

On  cross-examination  of  witnesses  on  application  by  a  shareholder  for 
rectification  of  the  co's  register,  the  shareholder's  witnesses  should  be  cross- 
examined  first:  Be  Dore  Gallery  Co.,  62  L.  T.  758  ;  38  W.  E.  491. 

The  Court,  as  a  general  rule,  disapproves  of  the  practice  of  the  Masters 
taking  examinations  before  themselves :  M*Alister  y.  Walters,  W.  N.  (90) 
204 ;  and  see  t5.  224 ;  and  Dan.  791. 

As  to  correction  of  error  in  transcript  of  shorthand  notes  of  evidence 
before  examiner  in  Adm.  Div.,  see  The  Knuts/ord,  (1891)  P.  219. 
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BAITKEBS'  BOOKS. 

According  to  the  provisions  of  the  Bankers'  Books  ETidence  Act,  1879  (42 
y.  c.  11),  B.  3,  a  copy  of  an  entry  in  a  banker^s  book  shall,  in  all  legal  pro- 
ceedings, be  received  as  prima  facit  evidence  of  such  entry,  and  of  the  matters, 
transactions,  and  accounts  therein  recorded  ;  and  by  sect.  4  a  cop^  of  such 
an  entry  is  not  to  be  received  in  evidence  under  the  Act,  **  unless  it  be  first 
proved  that  the  book  was,  at  the  time  of  the  making  of  the  entry,  one  of  the 
ordinary  books  of  the  bank,  and  that  the  entry  was  made  in  the  usual  and 
ordinary  course  of  business,  and  that  the  book  is  in  the  custody  or  conlzol 
of  the  l)ank.  Such  proof  may  be  given  by  a  partner  or  ofiBoer  of  the  bank, 
and  may  be  given  ondly  or  by  affidavit." 

The  copy  must  also  (sect.  5)  be  further  proved  in  the  same  manner  to  have 
been  examined  with  the  entry,  and  to  be  correct :  Harding  v.  Williams,  14 
Ch.  D.  197,  0.  A. 

The  effect  of  sect.  3  is  to  make  the  entries  admissible  against  any  one,  rtr.  gr.^ 
entries  in  Deft*s  bankers'  books  admissible  against  Pit.     S,  C, 

Afi  to  production  of  bankers*  books,  v.  sup.  Chap.  Vll.,  p.  81. 

And  see  further  as  to  the  effect  of  tlie  Act,  Dan.  507,  508. 
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CHAPTER  IX. 


CHANGE  AND  BEPBESENTATION  OF  PABTIES. 


BsctioN  I. — Change  of  Parties  and  Transmission  of  Interest. 

1.  Order  to  continue  Proceedings  against  a  neto  Party-^O,  xvii,  4. 

TTfon  the  petition  of  [or  upon  the  application]  &c.,  and  upon  hearing 
{if  on  summons]  the  solr  for  the  applicant,  who  alleged  [or  if  on  peti- 
tion it  was  alleged]  [state  the  htst  material  proceeding  in  the  action^  and 
the  subsequent  events  in  concise  form,  see  tn/l],  It  is  ordered  that  the 
pzooeedings  in  this  action  be  carried  on  between  the  Pits, [nam^  the 
continuing  Pits']  and  the  Defts  [name  the  continuing  Defts]  and  X. 
[the  person  on  whom  the  interest  or  liability  has  devolved]. 

ThiA  order  is  generally  obtained  in  simple  cases  on  petition  of  course  at 
the  Begistrar's  Office,  Koyal  Courts  of  Justice,  Boom  138.  For  form  of 
petition  of  course,  see  D.  C.  F.  88. 

COMMON  ALLEGATIONS  IN  ORDERS  TO  CONTINUE  OR  CARRY 

ON  PROCEEDINGS. 

Olsfed  of  Action^  e.g. — That  this  is  an  action  to  administer  the  real  and 
personal  estate  of  A.  B.,  or  for  an  account,  or  for  foreclosure. 

Writ  issued. — That  a  writ  of  summons  was  issued  in  this  action  on  &c. 

Appearance. — That  all  the  Defts  (except  A.,  who  is  out  of  the  jurisdiction) 
appeared  to  the  said  writ. 

Statement  of  Claim, — That  on  &c.  the  Pit  duly  delivered  his  statement  of 
daim. 

Defence. — ^That  on  &c.  the  Deft  duly  delivered  his  statement  of  defence. 

Reply. — ^That  on  &c.  the  Pit  duly  delivered  his  reply. 

Judgment. — That  a  judgment  was  given  in  this  action  on  &c. 

Master's  Certificate. — Tnat,  pursuant  to  the  said  judgment,  the  Mafiter 
made  his  certificate  dated  &c. 

Order  on  Further  Consideration.^^ThsLt  an  order  was  made  on  the  further 
consideration  of  this  action  on  &c. 

OrarU  of  Probate. — That  (the  Pit)  A.,  who  was  [state  capacity  in  which  he 
filed],  died  on  &c.,  having  by  his  will,  dated  &c.,  ap^fointed  B.  and  0.  his 
ezors,  by  whom  the  same  was  duly  proved  on  &c. 

Grant  of  Admon. — That  (the  Pit)  A.,  who  was  [state  capacity  in  which  he 
9ued]y  died  intestate  on  &c.,  and  letters  of  admon  to  his  estate  and  effects 
were  on  &c.  granted  to  B. 

Grant  of  Admon  with  the  Will  annexed. — ^That  (t&e  Pit)  A.,  who  was  [state 
capacity  in  which  he  sued]^  died  on  &c.,  having  by  his  will,  dated  &c., 
appointed  B.  and  C.  ezors  thereof ;  that  the  said  B.  and  0.  duly  renounced 

TOL.  I,  1 


114  Change  and  Representation  of  Parties,    [chap.  ix. 

probate  thereof,  and  letters  of  admon  to  the  estate  and  effects  of  the  said  A* 
with  the  said  will  annexed  were  on  &o.  minted  to  D. 

Descent, — That  (the  Pit)  A.,  who  was  [«fa^  capacity  in  which  he  sued]^  died 
on  &c.  intestate,  leaving  B.  his  (only  son  and)  heir-at-law  [or  heir  according 
to  the  custom  of  the  manor  of  Z.]. 

Devise  of  Realty, — ^That  (the  Pit)  A.,  who  was  &c.,  died  on  &c.,  haying  by 
his  will  devised  all  &c.  imto  B.  in  fee  &c. 

Marriage, — ^That  on  &c.  (the  Pit)  A.  intermarried  with  B.  [if  so^  and  that 
by  a  settlement  executed  prior  to  the  said  marriage,  all  the  estate  and  interest 
01  the  said  A.  in  the  subject-matter  of  ttna  action  was  assigned  to  G.  and  D. 
as  trustees  of  the  said  settlement]. 

Birth  of  a  Child, — ^That  since  &c.  (kut  proceeding)  a  child  has  been  bom  to 
(the  Pits)  A.  and  B.,  namely,  C,  who  was  bom  on  &c.,  and  is  a  necessary 
party  to  this  action. 

Bankruptcy, — ^That  on  &c.  (the  Deft)  A.,  who  was  entitled  &c,  was  ad- 
judicated a  bankrupt,  and  B.  of  &c.  has  been  appointed  trustee  in  such 
bankruptcy. 

Lunacy, — That  on  &c.  a  commission  de  lunatico  inquirendo  was  issued, 
whereunder  Tthe  Plt^  A.  was  found  a  lunatic  from  &c.,  and  by  an  order  in 
the  matter  oi  the  said  lunatic,  dated  &c.,  B.  of  &c.  was  appointed  committee 
of  his  person  and  estate. 

New  Committee, — That  bv  an  order  dated  ftc,  B.  of  &c.  was  appointed 
committee  of  the  person  and  estate  of  the  said  A. 


2.  Continuing  Proceedings  against  Eepreave  of  an  accounting  Party — 

0.  XVII,  4. 

TTfok  motion  [or  upon  the  application  of]  &o.  [Form  1],  It  ib 
ordered  that  the  judgment  dated  &c.,  and  the  several  proceedings 
thereunder,  and  the  accounts  and  inquiries  thereby  directed,  be  carried 
on  between  the  Pit  and  B.  and  C.  {represves)  as  Defts  in  like  manner 
as  the  same  might  have  been  carried  on  between  the  Pit  and  the  Deft 
A.  if  he  had  not  died ;  And  it  is  ordered  that  what  on  taking  the  said 
accounts  shall  appear  to  have  come  to  the  hands  of  the  said  late  Deft  A. 
be  answered  by  the  said  B.  and  0.  his  ezors,  out  of  his  assets  in  a  due 
course  of  admon ;  And  in  case  they  shall  not  admit  assets  of  the  said 
A.  for  that  purpose,  it  is  ordered  that  an  account  be  taken  of  his  per- 
sonal estate  oome  to  the  hands  of  the  said  B.  and  C,  or  either  of  them, 
or  to  the  hands  of  any  other  person  or  persons,  by  the  order  or  for  the 
use  of  the  said  B.  and  0.  or  either  of  them. 

Por  form  of  petition  of  course,  see  D.  C.  F.  92. 

3.  Infant  bom  after  Action  brought — 0.  xvii,  4. 

Upon  motion  &o,,  Let  the  proceedings  in  this  action  be  carried  on 
between  the  Fits  and  the  Defts,  and  the  said  infant  0.,  And  Let  an 
inquiry  be  made  whether  any  proceedings  affecting  the  interest  of  the 
infant  0.  have  been  had  in  this  action  since  his  birth,  and,  if  so, 
whether  it  will  be  fit  and  proper,  and  for  the  benefit  of  the  said  infant 
0.,  that  he  should  be  bound  thereby,  And  if  it  shall  be  so  certified.  Let 
the  said  infant  C.  be  bound  accordingly. — Peter  v.  P.,  Ohitty,  J., 
27  March,  1884,  B.  384;  26  Ch.  D.  181. 

For  form  of  petition  of  course  to  continue  proceedings  against  infant  bom 
after  judgment,  see  D,  0.  F.  91* 
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4.  Continuing  Proceedings  against  Admor  of  Executrix  who  is  also 

Admor  de  bonis  non  of  Testator. 

TTfon  motion  &o.,  This  Coart  doth  order  that  the  judgment,  dated 
&c,  and  the  seyeral  proceedings  &c.  be  carried  on  between  the  Pit  and 
the  said  J.  in  like  manner  as  thereby  directed  between  the  original 
parties  to  this  action ;  1 .  And  it  is  ordered  that  an  account  be  taken 
of  the  personal  estate  of  H.,  the  testator  &c.,  come  to  the  hands  of  the 
Deft  J.  as  the  admor  de  bonis  non  {or  of  the  effects  left  unadministered) 
of  the  testator,  or  of  any  other  &c. ;  And  it  is  ordered  that  what  on 
taking  such  account  shall  appear  to  be  due  from  the  Deft  J.,  as  such 
admor,  be  answered  by  him  personally ;  And  it  is  ordered  that  what, 
on  taking  the  accounts  directed  by  the  said  former  judgment,  shall 
appear  to  be  due  from  the  estate  of  the  late  Deft  S.,  the  extrix  of 
the  testator  H.,  be  answered  by  the  Deft  J.  as  the  admor  of  her  effects, 
out  of  her  assets,  in  a  course  of  admon ;  2.  And  in  case  the  Deft  J. 
shall  not  admit  assets  of  the  late  Deft  8.  for  that  purpose,  then  it  is 
ordered  that  an  account  be  taken  of  the  personal  estate  of  the  said  S. 
come  to  the  hands  of  the  Deft  J.  or  of  any  other  &c. — See  Gardner  y, 
Hulme,  M.  E.,  21  March^  1843,  A.  1125. 


6.  Order  to  substitute  a  Registered  Public   Offker^  under  Country 
Bankers  Act,  1826  (7  Geo.  IV.  c  46),  s.  9. 

Upon  motion  &c.,  and  upon  hearing  counsel  for  the  —  Banking 
Co.,  who  alleged  that  A.,  one  of  the  public  registered  officers  of  the 
said  CO.,  having  on  behalf  of  the  said  co.  &c.  [state  the  proceedings  in 
the  action  concisely] ;  that  it  appears  by  the  affidavit  of  &c.,  that  the 
said  A.  is  dead  [or  has  resigned,  or  has  been  removed] ;  and  that  B. 
is  one  other  of  the  public  officers  of  the  said  co.,  and  is  duly  registered 
and  appointed  to  sue  and  be  sued  on  behalf  of  the  said  co. ;  And  upon 
reading  the  said  affidavit.  This  Court  doth  order,  that  this  action  be 
continued,  carried  on,  and  prosecuted  in  the  name  of  the  said  B.,  as 
one  of  the  public  registered  officers  of  the  said  co.,  in  the  room  of  the 
said  A.,  as  the  nominal  Pit  in  this  action. — See  Percival  v.  Roberts^ 
V.-C.  E.,  28  March,  1849,  B.  703;  Meek  v.  Burnley ^  M.  E.,  12  Jan. 
1863,  B.  6;  Scott  v.  Moorhouse,  V.-C.  M.,  22  June,  1872,  B.  1714. 

By  7  Geo.  IV.  o.  46,  s.  9,  suits  instituted  by  or  against  a  banking  co.  in 
the  name  of  the  registered  public  officer,  may,  m  case  of  his  decease,  resigna- 
tion, or  removal,  be  continued  by  or  against  any  other  public  officer  of  the 
00.  for  the  time  being ;  and  such  orders  may  now  be  obtained  in  Chambers.  • 

For  form  of  petition  of  course,  see  D.  C.  F.  93. 

NOTES. 

The  practice  as  to  change  of  parties  by  maniage,  death,  or  transmission  of 
interest,  pending  litigation,  has  been  greatiy  simplified  by  the  Bules  of 
Gourt  imder  the  Jud.  Acts. 

'  By  O.  xvn,  1,  a  cause  or  matter  shall  not  become  abated  by  reason  of  the* 
deam,  mazziage,  or  bankruptcy  of  any  of  the  parties,  if  the  cause  of  action 
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survive  or  continue;  and  shall  not  become  defective  by  the  aacdgnment, 
creation,  or  deyolution  of  any  estate  or  title  pendeTUe  lite. 

This  rule  has  been  held  to  apply  only  when  the  cause  of  action  survives  or 
continues  in  some  person  who  is  before  the  Court:  Eldridge  v.  Burgess, 
7  Ch.  D.  411;  c/acfeon  v.  N.  E.  By.  Co.,  6  Ch.  D.  844;  /»  re  Shephard, 
Atkins  V.  S.,  43  Ch.  D.  131,  C.  A. 

Accordingly,  the  marriage,  death,  or  bankruptcy  of  a  sole  Pit  or  Deft  will 
still  cause  an  abatement,  or  render  the  action  defective :  Eldridm  v.  Burgess^ 
BUf, ;  but  not  the  bankruptcy  &c.  of  one  or  more  out  of  several  Hts  or  Defts 
jomtly  and  severally  interested :  Lloyd  y.  Dimmack,  7  Ch.  D.  398. 

In  cases  within  me  rule  the  action  may  be  continued  between  the  sur- 
viving Pits  and  Defts  without  any  such  order  as  would  in  general  haye  been 
necessary  under  the  former  practice  of  the  Court  of  Chancery :  Lloyd  y. 
DimmcuJc,  sup.;  and  see  Hinde  y.  Morton,  2  H.  &  M.  368;  Fallowes  v. 
Williamson,  11  Ves.  306;  Boddy  y.  Kent,  1  Mer.  361;  Mitf.  PI.  [56—60]. 
The  rule  at  Common  Law,  as  regulated  by  the  C.  L.  P.  Act,  1852,  ss,  135, 
141,  142,  and  C.  L.  P.  Act,  1854,  s.  92,  was  similar,  though  the  procedure 
was  different. 

Where  the  death  or  bankruptcy  of  a  Pit  or  Deft  terminates  the  cause  of 
action,  or  the  interest  of  the  party,  so  as  to  leave  no  subject  for  litigation 
remaining,  the  action  is  necessarily  at  an  end:  see  Twycross  v.  Grant,  4 
C.  P.  D.  40,  C.  A. ;  Chapman  y.  Day,  49  L.  T.  436 ;  31  W.  R  767 ;  Wymer 
y.  Dodds,  11  Ch.  D.  438;  unless  by  amendment  a  cause  of  action  can  be 
shown :  Ashley  y.  Taylor,  10  Ch.  D.  768. 

As  to  the  application  of  the  maxim  **  actio  personalis  moritur  cum  persond,^^ 
see  Phillips  y.  Hom/ray,  24  Ch.  D.  456,  C.  A. ;  Be  BaUhyany,  B.  y.  Walford, 
86  Ch.  D.  278,  C.  A. ;  Concha  y.  MurHetta,  40  Ch.  D.  543,  0.  A. ;  Finlay  v. 
Chimey,  20  Q.  B.  D.  494,  C.  A. ;  and  that  it  does  not  apply  to  the  equitable 
right  to  a  mandatory  injunction  in  respect  of  obstruction  of  li^ht  to  freeholds 
of  the  deceased,  see  Jones  v.  Simes,  43  Ch.  D.  607 ;  and  that  the  exors  of  the 
wrongdoer  cannot  be  sued  merely  because  his  estate  might  haye  benefited  by 
the  wrong  complained  of :  Be  Duncan,  Terry  y.  Sweeting,  (1899)  1  Ch.  387 ; 
and  that  an  action  arising  out  Of  a  statutory  duty  to  the  deceased  {e,g,,  to 
compel  a  local  authority  to  make  a  sewer  to  dispose  of  the  liquids  proceeding 
from  the  factory  of  the  deceased)  will  survive  to  his  exors,  see  Peebles  y. 
Oswaldtwistle  Urban  District  Council,  fl896)  2  Q.  B.  159,  C.  A. 

Where  Deft  in  action  of  tort  dies  beiore  judgment,  and  at  a  date  later  than 
six  months  after  the  last  of  the  acts  complamed  of,  further  proceedings  cannot 
be  carried  on  against  his  legal  pers.  represves :  Kirk  y.  Todd,  21  Ch.  D.  484, 
C.  A. 

Where  the  cause  of  action  survives  or  continues  in  a  person  not  a  parir^  to 
the  record,  he  may,  if  proceedings  are  to  be  carried  on  by  him,  bring  him- 
self, or  if  they  are  to  be  carried  on  against  him,  be  brought  before  the  Court 
in  the  manner  provided  by  the  subsequent  rules  of  0.  xyn :  Twycross  y. 
Chant,  sup. ;  Jackson  y.  N,  E.  By.  Co.,  5  Ch.  D.  844 ;  Wright  y.  Swindon,  <fec. 
By.  Co.,  4  Ch.  D.  164. 

By  r.  2,  **  in  the  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution 
of  estate  by  operation  of  law,  of  any  party  to  a  cause  or  matter,  the  Court  or 
a  Judge  may,  if  it  be  deemed  necessary  for  the  complete  settlement  of  all  tho 
questions  involved,  order  that  the  husband,  pers.  represve,  trustee,  or  other 
successor  in  interest,  if  any,  of  such  party  be  made  a  party,  or  be  served  with 
notice  thereof  in  such  manner  and  form  as  is  prescribed  (see  r.  4),  and  on 
Such  terms  as  the  Court  or  Judge  shall  think  just,  and  shall  make  such  order 
for  the  disposal  of  the  cause  or  matter  as  may  be  just." 

Eule  2  does  not  apply  where  there  is  no  transmission  of  interest ;  thus, 
husband  Petr  in  divorce  action  having  died  after  decree  nisi,  his  represve 
could  not  revive:  Stanhope  y.  5.,  11  P.  D.  103,  C.  A. ;  or  where  tenant  for 
life,  suing  in  ejectment,  dies  and  is  succeeded  by  his  son  as  tenant  in  tail : 
Ferrall  v.  Curron,  (1899)  2  I.  E.  470. 

Bj  r.  3,  '*in  case  of  an  assignment,  creation,  or  devolution  of  any  estate 
Or  ti\lQ  pendente  lite,  the  cause  or  matter  may  be  continued  by  or'agamst  the 
person  to  or  upon  whom  such  estate  or  title  has  come  or  devolved. 

Where  the  JE'lt  pendente  lite  has  validly  assigned  his  interest,  and  tho 
assignee  has  obtailied  leave  to  cdrry  on  the  proceedings  in  like  manner  as  the 
Pit  might,  the  statement  of  claim  should  be  amend^  by  adding  a  new  title 
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to  the  action  showing  that  the  asedgnee  is  the  real  Pit,  and  an  averment 
showing  the  derolution  of  the  original  Pit's  interest :  Btear  y.  Lawaorit  16 
Ch.  D.  121,  0.  A. 

Where  a  garnishee  order  absolute  has  been  made  in  favour  of  a  judgment 
creditor  of  tne  Pit,  there  is  a  devolution  of  estate  by  operation  of  law  within 
r.  2,  and  the  creditor  is  entitled  to  be  added  as  oo-Plt,  out  not  to  the  conduct 
of  the  action :  WallU  v.  Smith,  51  L.  J.  Ch.  577 ;  46  L.  T.  473. 

"Where  sole  Pit  becomes  bankrupt  and  his  trustee  declines  to  proceed,  the 
action  may  be  stayed  by  order  in  CJnambers :  Warder  v.  Saunders,  10  Q.  B.  D. 
114;  Jackeon  v.  N,  E.  My.  Co.,  6  Ch.  D.  844. 

The  Pit  cannot,  after  his  discharge,  claim  to  have  the  stay  removed  on  the 
ground  that  he  has  purchased  the  assets  from  the  trustee :  Selig  v.  Lion, 
(1891)  1  Q.  B.  613 ;  39  W.  E.  254. 

That  the  intention  and  effect  of  an  order  of  revivor  against  a  trustee  in 
bankrui)tcy  is  to  substitute  him  for,  and  place  him  in  the  exact  position  of, 
the  original  Deft,  see  Chorlton  v.  Dickie,  13  Ch.  D.  160 ;  and  see  Johnston  v. 
English,  55  L.  T.  65 ;  65  L.  J.  Ch.  910 ;  35  W.  B.  29 ;  Cockshott  v.  London 
General  Cab  Co.,  W.  N.  (77)  214 ;  47  L.  J.  Ch.  120 ;  26  W.  B.  31. 

The  trustee  of  an  imcertified  bankrupt  who  had  sued  for  remuneration 
and  damages  upon  an  agreement  prior  to  his  bankruptcy,  was  added  as 
oo-Plt,  with  conduct  of  the  action  :  Emden  v.  Carte,  17  Ch.  I).  768. 

Where  an  action  is  brought  by  the  committee  of  a  lunatic,  and  the  limatic 
is  subsequently  adjudicated  bankrupt,  the  right  of  action  vests  in  his  trustee  in 
bankruptcy,  who  cannot  be  added  as  a  defendant  against  his  will :  Famham 
v.  MHward  &  Co.,  ri895)  2  Ch.  730. 

As  to  the  right  oi  assignee  of  Pit's  trustee  in  bankruptcy  to  continue  the 
action,  see  Seear  v.  Lawson,  15  Ch.  D.  426,  C.  A. ;  Howard  v.  Fanshawe, 
(1895)  2  Ch.  581 ;  and  as  to  the  right  of  an  undischarged  bankrupt  to  sue,  &c., 
if  the  trustee  does  not  interfere,  Jameson  v.  Brick  and  Stone  Co. ,  4  Q.  B.  D.  208 ; 
Cohen  V.  Mitchell,  25  Q.  B.  D.  262,  C.  A. ;  Be  Ball  (1899),  2  I.  E.  313,  C.  A. 
.  Trustee  in  bankruptcy,  substituted  for  bankrupt  Deft,  by  asking  for  a 
statement  of  claim  adopts  the  whole  action,  including  a  pending  appeal,  and 
becomes  liable  for  costs :  Bomeman  v.  Wileon,  28  Ch.  D.  53,  C.  A. 
.  Where  sole  Deft  in  an  action  on  a  bill  of  exchange  became  bankrupt,  the 
action  could  not  be  continued  against  the  trustee,  as  the  debt  could  be  proved 
in  the  bankruptcy :  Barter  v.  Dubeux,  7  Q.  B.  D,  413,  C.  A. ;  and  see  OVeen- 
wood  V.  Number  &  Co.,  W.  N.  (98)  162 ;  secus,  where  the  action  was  in  respect 
of  a  debt  incurred  by  fraud,  and  it  was  possible  Pits  might  obtain  some  relief 
against  the  trustee :  Hale  v.  Boustead,  8  Q.  B.  D.  453,  citing  Emma  Silver 
Mining  Co.  v.  Grant,  17  Ch.  D.  122. 

Where  trustee  in  bankruptcy,  suing  in  his  official  name,  is  removed  and  a 
new  trustee  appointed,  the  new  trustee  must  obtain  an  order  to  continue  the 
action  and  give  notice  to  the  other  parties  under  rr.  4,  5 :  Pooley^s  Trustee  v. 
Whetham,  28  Ch.  D.  38,  C.  A. 

By  r.  4,  "where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  a  cause  or  matter,  and  causing  a 
change  or  transmission  of  interest  or  liability,  or  by  reason  of  any  person 
interested  coming  into  existence  after  the  commencement  of  the  cause  or 
inatter,  it  becomes  necessary  or  desirable  that  any  person  not  already  a  party 
should  be  made  a  party,  or  that  any  person  already  a  party  should  be  made 
a  party  in  another  capacity,  an  order  that  the  proceedings  shall  be  carried  on 
between  the  continumg  parties,  and  such  new  party  or  parties,  may  be 
obtained  ex  parte  on  application  to  the  Court  or  a  Judge,  upon  an  allegation  of 
such  chan^  or  transmission  of  interest  or  liability,  or  of  such  person  into- 
rested  havmg  come  into  existence." 

The  order  to  continue  or  carry  on  proceedings  under  these  rules  may  be 
obtained  in  Chambers,  or  by  petition  of  course  at  the  Begistrar's  Chambers, 
or  by  motion  of  course :  see  Roffey  v.  Miller,  24  W.  E.  109 ;  Crane  v.  Loftus, 
24  W.  R.  93;  WaXktfr  v.  Blachmore,  W.  N.  (76)  112;  Middleton  v.  Pollock 

2^0.  1),  W.  N.  (76)  250 ;  Twycross  v.  Grant,  4  C.  P.  D.  40 ;  Jackson  v.  N.  E. 
y.  Co.,  5  Ch.  D.  844-9 ;  Dan.  245  et  seq. 

On  a  motion  or  petition  of  course,  proof  of  the  allegations  is  not  required, 
though  the  order  may  be  discharged  for  erroneous  statements  in  the  petition : 
see  Brignan  v.  Whitehead,  8  Jur.  N.  S.  183 ;  30  Beav.  229 ;  6  L.  T.  301 ;  10 
W.  B-  69. 
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It  ifl  doubtful  whether  r.  4  is  applicable  after  final  judgment:  Amiwn  y* 
Smith,  40  Ch.  D.  667,  C.  A. ;  Guy  v.  ChwrchUl,  40  Ch.  D.  481. 

Where  two  out  of  fiftj-four  Pits  in  an  action  for  deceit  died  before  judg-> 
xnent,  an  application  after  judgment  by  the  exors  of  the  two  for  an  order 
under  the  rule  was  refused :  Amison  y.  omithf  sup. 

Leaye  to  reyiye  under  r.  4  for  the  purpose  of  appealing  against  a  final 
decree  twelye  years  old  was  refused,  and  {sembU)  such  an  order  should 
not,  in  the  absence  of  fraud,  collusion,  or  irregularity,  be  made  after  the 
expiration  of  the  time  limited  for  appealing :  FusseU  y.  Dowding^  27  Oh. 
D.  237. 

Where  a  sole  Pit  who  has  giyen  notice  of  appeal  dies  before  it  is  heard,  an 
order  of  course  to  carry  on  the  appeal  may  be  made :  Banson  y.  PatUm^  17 
Ch.  D.  767,  0.  A. 

The  exor  and  devisee  of  a  sole  deceased  Pit  was  allowed  to  carry  on  an 
action  for  a  mandatory  injunction  in  respect  of  obstruction  of  light  to  free* 
hold  premises  of  the  deceased  :  Jones  y.  Simes,  43  Ch.  D.  607. 

On  the  death  of  a  sole  Pit,  a  person  who  has  had  leave  to  attend  the  pro-> 
ceedings  may  apply  for  leave  to  prosecute  the  action :  Burstall  y.  Fearon, 

24  Ch.  D.  126. 

Where  exor,  sole  Deft  in  creditor's  action,  died  pending  application  for  a 
receiver,  an  interim  receiver  was  appointed.  Pit  undertaking  that  admon 
de  bojiis  no7i  should  be  taken  out  with  all  speed :  lie  Parker^  Oash  v.  P.,  12  Oh. 
D.  293 ;  but  where,  pending  an  application  for  a  receiver  by  way  of  equitable 
execution,  the  judgment  debtor  died,  an  order  for  such  receiver  could  not 
be  made  in  the  absence  of  any  person  to  represent  the  debtor's  estate :  Be 
Shephard,  Atkins  y.  5.,  43  Ch.  D.  131,  C.  A. 

Where  exor,  after  judgment  in  favour  of  his  testator  and  notice  of  appeal, 
obtains  an  order  for  revivor,  he  becomes  a  substantive  party,  and  is  personally 
liable  for  costs :  Boynton  v.  P.,  4  App.  Oa.  733. 

And  where  the  liquidator  of  a  co.  obtains  leave  to  continue  an  action  and 
does  so,  he  adopts  the  action  ah  initio ,  and  if  unsuccessful  must  pay  all  the 
costs :  In  re  London  Drapery  Stores,  (1898)  2  Ch.  684, 

On  death  of  coimter-claiming  Deft,  his  exors  were  entitled  to  obtain  an  ex 
parte  order  against  Pits  who  had  obtained  an  order  against  them :  Andrew  y. 
Aitken,  21  Ch.  D.  175.  , 

In  case  of  the  decease  of  a  lunatic  Pit  suin^  by  and  with  his  committee, 
the  order  for  the  exor,  &c.,  to  carry  on  proceedmgs  dischar^s  the  committee 
from  the  action,  andjunless  otherwise  directed)  from  all  liability  for  costs: 
Harland  v.  Garbutt,  W.  N.  (81}  8. 

On  the  death  of  a  sole  petr  oefore  the  hearing  (see  Be  Dynevor  Collieries 
Co.,  W.  N.  (78)  199)  pendmg  the  other  inquiries  directed  by  the  order  made 
on  the  hearing,  the  petition  may  be  ordered  to  be  carried  on  by  the  represyes 
of  the  Petr :  Be  AtkirCs  Estate,  1  Ch.  D.  82. 

An  assignment  of  his  debt  by  a  petitioning  creditor  does  not  give  the 
assignee  the  right  to  obtain  a  winding-up  order :  Be  Paris  Skating  Bink  Co., 

25  W.  B.  701 ;  5  Ch.  D.  595. 

On  default  in  pleading,  and  subsequent  bankruptcy  of  a  sole  Pit,  notice  of 
motion  by  the  Defts  to  dismiss  for  want  of  prosecution  was  ordered  to  be 
served  on  his  trustees  in  bankruptcy:  WrigM  y.  Swindon,  &c.  By,  Co,, 
4  Ch.  D.  164. 

Where  proceedings  have  been  taken  after  an  action  has  become  defective 
by  birth  of  an  infant,  he  should  be  made  a  party  by  the  common  order  under 
r.  4,  and  the  order  should  so  on  to  direct  an  inquiry  whether  any  proceedings 
affecting  his  interest  have  been  taken  in  the  action  since  his  birth,  and  if  so 
whether  it  will  be  for  his  benefit  to  be  bound  thereby  (see  form  3,  sup.  p.  114), 
and  if  so  certified  he  is  to  be  bound  accordingly.  If  the  inquiry  is  answered 
in  the  negative,  the  Pit  or  person  having  conduct  can  still  proceed  by  supple- 
mental action  Tas  in  Capps  y.  C,  4  Ch.  1).  The  advantages  of  miumiff 
the  infant  a  pany  in  the  first  instance  are  that  an  appearance  can  be  entered 
for  him,  and  that  if  he  refuses  to  appear  the  order  can  be  worked  out :  Peter 
v.  P,  26  Ch.  D.  181. 

Where  Pits  refused  to  apply  to  add  infants  bom  after  judgment,  Defts 
were  entitled  to  an  order,  tmder  r.  4,  to  add  them :  Wicks  y.  W,,  W.  N. 
(87)  16. 

Infant  co-Pit  haying  attained  twenty-one,  and  become  oo-trostee  with  Deft^ 
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"vas  added  as  oo-Deft  on  an  eas  parte  application :  Be  Chold,  0,y.G.,61  L.  T. 
416. 

Beyiyor  was  dispensed  with  in  a  legatee's  suit,  commenced  in  1758,  where 
there  waa  a  fnnd  in  Court,  and  it  was  impossible  to  trace  the  represyee  of  the 
original  Defts :  Ballard  v.  Milner,  W.  N.  (96)  14,  0. 

£y  O.  xvn,  5,  the  order  when  made  is  to  oe  served  upon  the  continuing 
and  new  parties  to  the  action,  or  their  solrs,  and  every  person  served  not 
already  a  party  to  the  action  is  bound  to  enter  an  appearance  in  the  same 
time  and  manner  as  if  served  with  a  writ  of  summons. 

By  r.  6,  any  person  not  under  disability,  or  under  any  disability  other  than 
coverture,  but  having  a  8:uardian  ad  litem,  may  apply  to  the  Court  or  Judge 
to  discharge  or  vary  such  order  within  twelve  days  from  the  service  of  it ; 
and  by  r.  7,  any  person  under  such  disability,  not  having  a  guardian  ad 
litem,  may  apply  within  twelve  days  from  the  appointment  of  a  guardian  or 
guardians  ad  litem  for  him ;  and  imtil  such  period  has  expired,  the  order  is 
to  have  no  force  or  effect  againit  him. 

By  O.  xvn,  rr.  1 — 4,  i£e  former  technical  distinctions  between  supple- 
mental bills,  biUs  of  revivor  and  supplement,  and  original  bills  in  the  nature 
of  bills  of  revivor  and  of  supplemental  bills,  are  finally  abolished. 

By  O.  xyn,  8  (adapted  from  Cods.  Ord.  32,  r.  4),  wnen  the  Pit  or  Deft  in 
a  cause  or  matter  dies,  and  the  cause  of  action  survives,  but  the  person 
entitled  to  proceed  fails  to  proceed,  the  Deft  (or  the  person  against  whom  the 
cause  or  matter  may  be  continued)  may  apply  in  Chambers  (see  O.  xxx, 
eup,  p.  26)  to  compel  the  Pit  (or  the  person  entitled  to  proceed)  to  proceed 
withm  such  time  as  may  be  ordered:  and  in  default  of  such  proceeding, 
jud^ent  may  be  entered  for  the  Deft,  or,  as  the  case  may  be,  for  the  person 
against  whom  the  cause  or  matter  might  have  been  contmued ;  and  in  such 
case,  if  the  Pit  has  died,  execution  may  issue  as  in  the  case  provided  for  by 
0.  XLH,  23. 

When  the  action  has  been  transferred  to  the  County  Court,  the  application 
to  compel  Pits  to  proceed  should  be  made  in  that  Court :  Duke  y.  Davis,  (1893) 
2  a  B.  260,  0.  A. 

And  see  Dan.  239  d  eeq. 


Section  II. — ^Dispensinq  with  and  appointing  Beprb- 

bentatives. 

L  Order  to  carry  on  Proceedings  without  a  Reprewe — 0.  xvi,  46. 

Upon  motion  &o.  by  counsel  for  all  parties,  and  upon  reading  the 
order  dated  &c.,  and  an  affidavit  of  &c.,  whereby  it  appears  that  J. 
and  H.,  two  of  the  grandchildren  of  G.,  the  testator  in  the  writ  named, 
are  dead,  and  that  there  is  no  legal  pers.  represve  to  either  of  them, 
This  Court  doth  order,  that  the  proceedings  in  this  action,  and  the 
inquiries  and  several  other  matters  directed  by  the  order,  dated  &c.,  be 
carried  on  and  prosecuted,  notwithstanding  the  absence  of  any  person 
representing  the  respective  estates  of  the  said  J.  and  H. — Gladmn 
T.  G.,  M.  E.,  8  Feb.  1853,  A.  422. 

Por  admon  order  dispensing  with  the  represves  of  deceased  exors  and 
trustees,  where  persons  not  iui  juris  were  interested,  see  Whittington  y. 
Gooding,  10  Ha.  xxix. 

For  order  for  exors  of  deceased  Deft  to  carry  on  proceedings  for  the  pur- 
pose of  enfbrdngpayment  of  the  costs  of  a  discontinuance  under  0.  xzyi,  1, 
see  Be  Overton^  Bansby  v.  Llewellyn,  13  July,  1892,  B.  543. 

For  forms  of  application,  see  D.  C.  F.  75,  76. 
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2.  Order  appointing  Pit  to  represent  deceased  PU^^-^O.  xvi,  46. 

Upon  motion  &c.  by  counsel  for  tlie  Pits,  and  upon  reading  an  affi- 
davit of  &c.,  This  Court  doth  order,  that  the  Pit  W.  be  appointed  to 
represent  the  estates  of  the  Pits  O.,  E.  &c.,  respectiyelj  deceased,  for 
the  purposes  of  this  action. —  Vince  v.  Walsh,  V.-O.  W.,  11  June,  1853, 
B.  893  ;  Walker  v.  Daniell,  V.-O.  B.,  6  Nov.  1874. 

8.  Order  at  the  Searing  appointing  a  Deft  to  represent  deceased  DeJU. 

This  action  coming  on  &c.,  This  Court  doth  order  that  the  (trial  of 
this  action)  do  stand  over ;  and  the  Deft  E.  by  his  counsel  consenting 
hereto,  It  is  ordered  that  the  Deft  E.  be  appointed  to  represent  the 
estate  of  the  Deft  H.,  deceased,  and  also  the  estate  of  the  Deft  D., 
deceased,  for  all  the  purposes  of  this  action. — See  Joint  Stock  Discount 
Co.  V.  Brown,  V.-C.  J.,  24  May,  1870,  A.  1499 ;  8  Eq.  376. 

4.  Appointment  of  Persona  to  represent  various  Classes  in  order  to 
decide  Questions  of  Consti*uction — 0.  xvi,  32  (a)  (b). 

Upon  motion  &c.  Let  the  following  &c. :  1.  An  inquiry  whether  any 
of  the  persons  who  were  the  next  of  kin,  according  to  the  Statute  for 
the  distribution  of  intestates'  estates,  of  the  testator  P.  at  the  time 
of  his  death,  died  before  the  —  day  of  —  {period  for  distribution  of 
the  estate),  and  if  so,  whether  any  of  such  next  of  kin  left  any  child 
or  children  them  respectively  surviving,  who  died  before  the  said  — 
day  of  — ,  and  any  such  child  or  children  who  survived  that  date; 
And  in  case  it  shall  appear  that  any  of  the  said  nert  of  kin  so  dying 
left  any  such  child  or  children  who  died  before  the  said  —  day  of  — , 
then  Let  a  proper  person  be  appointed  in  Chambers  to  represent 
such  child  or  children  so  dying  (for  the  purpose  of  obtaining  the 
judgment  of  the  Court  upon  the  construction  of  the  will  of  the  said 
testator) ;  And  in  case  it  shall  appear  that  any  of  the  said  next  of  kin 
so  dying  left  any  such  child  or  children  who  survived  that  date,  then 
Let  one  of  the  said  last-mentioned  children,  if  any  are  still  living,  and 
if  they  are  all  dead,  then  Let  a  proper  person  be  appointed  in  Chambers 
to  represent  such  last-mentioned  children  for  the  purpose  aforesaid. 

2.  An  inquiry  whether  H.  B.  P.  in  the  testator's  will  named  is 
living  or  dead,  and  if  dead,  whether  or  not  he  survived  the  testator ;  . 
And  in  case  he  survived  the  testator,  who  is  his  legal  pers.  represve ; 
And  if  it  shall  appear  that  he  survived  the  testator  and  has  no 
legal  pers.  represve,  then  Let  a  proper  person  be  appointed  in 
Chambers  to  represent  his  estate  for  the  purposes  of  this  action ;  And 
Let  proper  persons  be  appointed  in  Chambers  to  represent  for  the 
purpose  of  obtainiDg  the  judgment  of  the  Court  on  the  construction  of 
the  testator's  will  the  following  persons  and  classes  respectively,  that 
is  to  say,  1.  The  persons  who  were  at  the  death  of  the  testator  his 
&ext  of  kin  according  to  the  Statute  for  the  distribution  of  intestates' 
estates ;   2.  The  heir-at-law  of  the  testator  at  the  time  of  his  death ; 

3.  The  children,  if  any,  of  the  said  heir-at-law,  who  died  before  the 
8ai4  —  dajr  of  — ;  4,  The  children,  if  any,  of  the  said  heir-at-law. 
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who  Buryiyed  the  said  — •  day  of  — ;  After  Buch  inquiries  have  been 
made  and  persons  appointed  tBe  Master  to  certify  in  respect  of  the 
matters  aforesaid  independently  of  and  without  waiting  for  completion 
of  the  certificate  in  respect  of  the  inquiries  hereinafter  directed.  Usual 
admon  judgment  of  personal  estate. — See  Re  Peppitfs  Estate^  Che9ter 
V.  PkiUips,  Y.-O.  B.,  16  Deo,  1876,  B.  8644  j  4  Oh.  D.  280. 

NOTES. 

By  O.  XYi,  9,  **  where  there  are  numerous  persons  haying  the  same  interest 
in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue  or  be  sued,  or 
may  be  authorized  by  the  Court  or  a  Judge  to  defend  in  such  cause  or 
matter,  on  behalf,  or  for  the  benefit,  of  all  persons  so  interested." 

This  rule  adopts  the  practice  of  the  Court  of  Chancery,  that  where  seyeral 
persons  are  interested  in  establishing  and  contesting  a  particular  right, 
mdiyiduals  may  be  selected  on  the  one  side  as  Pits  to  assert,  and  on  the 
other  as  Defts  to  contest,  the  claim,  and  the  rieht  may  be  finally  determined 
in  an  action  thus  constituted,  so  as  to  bind  aU  parties,  though  not  actually 
present  as  parties  to  the  action :  see  Commra,  of  Sewers  y.  Gelkitly,  8  Ch.  D, 
610,  615;  and  see  Dan.  196,  862. 

The  order  should  state  that  the  Court  has  proceeded  in  the  absence  of  any 
person  representing,  or  entitled  to  represent,  the  estate  of  the  deceased 
person,  or  has  appointed  some  person  to  represent  such  estate :  He  Bicherson^ 
Scules  y.  He^hoe,  (1893)  3  Ch.  146. 

Under  this  rule  a  part  owner  of  a  ship  may  sue  on  behalf  of  himself  and 
his  co-owners :  De  Hart  y.  Stevenson,  1  Q.  B.  D.  313. 

The  rule  is  not  confined  to  persons  who  haye  or  claim  some  beneficial  pro- 
prietary right:  D.  of  Bedford  y.  Ellis,  (1901)  A.  C.  1,  H.  L.,  observing  upon 
Temperton  y.  Bussell,  (1893)  1  Q.  B.  485,  715,  C.  A, 

When  numerous  persons  haye  the  same  interest,  if  one  of  them  is  sued  as 
a  Deft  an  order  should  be  obtained  in  the  form  '*  It  appearing  that  the 
residuary  legatees  for  other  class"]  are  numerous,  and  that  A.  is  one  of  them, 
order  that  A.  do  defend  on  behalf  of  or  for  the  benefit  of  all  persons  so 
interested,"  and  when  such  an  order  is  made  the  absent  parties  are  bound  as 
though  they  had  been  present  throughout :  May  y.  Newton,  34  Ch.  D.  718. 

In  a  bondholders*  action,  an  order  haying  been  made  in  fayour  of  the  class 
represented  by  the  Fit,  a  dissentient  member  of  the  class  could  not  appeal ; 
but,  stmhle,  his  proper  course  was  to  apply  to  the  Court  below  to  be  made 
Deft :  Watson  y.  Cave,  17  Ch.  D.  19,  C.  A.  Where  Pits  sued  on  behalf  of  a 
class  except  Deft,  but  did  not  obtain  an  order  enabling  the  Deft  to  be  sued 
as  representing  dissentients,  another  member  of  the  class  was  at  his  own 
instance  made  Deft  to  represent  all  such  dissentients  :  Eraser  y.  Cooper,  Hall 
&  Co.^  21  Ch.  D.  718. 

In  the  case  of  the  ordinary  action  by  a  creditor  for  admon  of  a  deceased 
debtor's  real  and  personal  estate,  the  writ  must  be  indorsed  with  a  claim 
on  behalf  of  himself  and  all  other  the  creditors :  Be  Boyle,  Fyer  y.  B,, 
5  Ch.  D.  540;  Worrak^  y.  Pry(yr,  2  Ch.  D.  109 ;  Re  Vincent,  26  W.  E.  94; 
not  following  Cooper  y.  Blissett,  1  Ch.  D.  691 ;  Dan.  196 ;  secus,  where  admon 
of  personal  estate  only  is  sought:  Be  Blount,  Naylor  y.  B,,  27  W.  B.  865; 
Be  Greaves,  Bray  y.  Tofield,  18  Ch.  D.  554. 

By  r.  82,  *  *  (a)  in  any  case  in  which  the  right  of  an  heir-at-law,  or  the  next  of 
idn,  or  a  class,  shall  depend  upon  the  construction  which  the  Court  or  a  Judge 
may  put  upon  an  instrument,  and  it  shall  not  be  known  or  shall  be  difficult 
to  ascertain,  who  is  or  are  such  heir-at-law,  or  next  of  kin,  or  class,  and  the 
CSourt  or  a  Judge  shall  consider  that  in  order  to  saye  expense,  or  for  some 
other  reason,  it  will  be  conyenient  to  haye  the  questions  of  construction 
determined  before  such  heir-at-law,  next  of  kin,  or  class,  shall  haye  been 
ascertained  by  means  of  inquiry  or  otherwise,  the  Court  or  Judge  may 
appoint  some  one  or  more  persons  to  represent  such  heir-at-law,  next  of 
km,  or  class,  and  the  judgment  of  the  Court  or  Judge  in  the  presence  of 
such  persons  shall  be  bmding  upon  the  heir-at-law,  next  of  kin,  or  class  so 
represented. 
.    ''  (b)  In  any  other  case  in  which  an  heir-at-law,  or  customary  heir,  or 
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any  next  of  kin  or  a  class  shall  be  interested  in  any  proceedings,  the  Oooit 
or  Judge  may,  if,  haying  regard  to  the  nature  and  extent  of  the  interest  of 
such  persons  or  any  of  them,  it  shall  appear  expedient  on  account  of  the 
difficulty  of  ascertaming  such  persons,  or  in  order  to  save  expense,  appoint 
one  or  more  persons  to  represent  sudi  heir,  or  to  represent  all  or  any  of 
such  next  of  kin  or  class,  and  the  judgment  or  order  of  the  Court  or  Judge 
in  the  presence  of  the  persons  so  appointed  shall  be  binding  upon  the  persons 
so  represented." 

Devisees  who  might  proye  to  be  entitled  under  a  will  other  than  that  which 
had  been  admitted  to  probate  were  treated  as  a  class  under  the  rule :  Rt  NobK  ; 
Lewis  V.  Darhjf,  W.  N.  (93)  199. 

In  illustration  of  this  rule,  see  Be  Peppit^a  Estate,  Chester  y.  Phinips, 
4  Ch.  D.  230,  Form  4,  sup.,  in  which  case  questions  as  to  the  meaning  of  the 
words  ''heirs"  and  ''children"  arose  on  a  will,  and  great  difficulty  in 
discovering  the  heir  was  apprehended ;  and  see  Be  Gardiner,  W.  N.  (87)  59. 

On  the  decease  of  an  mterested  person  without  a  legal  pers.  represve, 
the  Court,  under  O.  xvi,  46,  may  proceed  in  the  absence  of  a  represve, 
or  appoint  one  for  the  purposes  of  the  cause,  matter,  or  proceeding,  on  such 
notice,  if  any,  as  it  thinks  fit.  And  the  order  so  made,  and  any  consequent 
orders,  are  to  bind  the  deceased's  estate  as  if  a  duly  constituted  legal  pers. 
represve  had  been  a  party  to  the  cause,  matter,  or  proceeding. 

Clause  (a^  of  the  rule  is  adapted  from  15  &  16  Y.  c.  49,  s.  44  (now  repealed), 
which  was  neld  to  be  generally  applicable  only  in  cases  where,  from  insol- 
vency or  some  other  cause,  there  was  difficulty  in  obtaining  representation 
to  the  deceased :  LoTtg  v.  Stone,  K&y,  App.  xii ;  Davies  v.  BovlooU,  1  I>r.  ft 
Sm.  23 ;  Bliss  v.  Putman,  29  Beav.  20. 

The  application  is  usually  made  by  ex  parte  motion,  but  the  order  may  be 
obtained  at  the  hearing:  Mendes  v.  Ouedalla,  10  W.  B.  4S5;  Hewitson  v. 
Todhunter,  22  L.  J.  Ch.  76 ;  1  W.  E.  78 ;  ^  Peppitt,  Chesier  v.  PhiUips, 
4  Ch.  D.  230,  Form  4,  sup.  p.  120;  and  see  Dan.  251 ;  D.  C.  F.  75;  or,  if 
required  in  respect  of  matters  pending  at  Chambers,  by  ex  parte  summons : 
and  see  Ashley  v.  Taylor,  10  Ch.  D.  768. 

Before  drawing  up  the  order,  notice  should  be  given  to  the  person  entitled 
to  administer :  Davies  v.  Bovkott,  1  Dr.  ft  Sm.  23 ;  Joint  Stock  Diacount  Co. 
V.  Brown,  8  Eq.  376,  380. 

An  order  may  be  made  under  the  rule  aeainst  the  will  of  the  Defts  autho- 
rizing them  to  defend  on  behalf  of  a  class :  Wood  v.  McCarthy ^  (1893) 
1  Q.  B.  775. 

An  order  appointing  a  person  to  represent  a  dass,  such  as  next  of  kin,  is  not 
binding  on  one  of  tne  next  of  kin  who  has  a  distinct  and  indcmendent 
interest  in  another  capacity :  Be  Lart,  Wilkinson  v.  Blades,  (1896)  2  Ch.  788. 

On  summons  bv  represve  against  residuary  legatee  to  detenmne  whether 
residuary  personalty  goes  to  tne  next  of  kin,  the  represve  may  be  appointed 
to  represent  the  next  of  kin :  Be  Hake,  W.  N.  (95)  116. 

Under  15  &  16  V.  c.  86,  s.  44,  now  repealed  by  46  ft  47  V.  c  49,  the 
intention  being  that  the  Court  should  have  power  either  to  appoint  a  person 
to  represent  the  estate,  or  to  go  on  without  a  represve,  if  it  considered  that 
the  interests  of  the  estate  were  sufficiently  protected  (see  Joint  Stock  Discount 
Co.  V.  Broum,  8  £q.  380),  a  wide  discretion  was  given  and  exercised  as  to 
appointing  or  dispensing  with  a  represve :  Tarratt  v.  Lloyd,  2  Jur.  N.  S.  871 ; 
Hewitson  v.  Todhunter,  22  L.  J.  Ct.  76 ;  1  W.  E.  78. 

Accordingly  the  Court  has  dispensed  with  the  represve  of  a  person  in  the 
same  interest  with  the  Pit :  Cox  v.  Taylor,  22  L,  J.  Ch.  910. 

-^  with  the  represves  of  some  members  of  classes  of  children  entitled  under 
a  will  per  stirpes  or  per  capita :  Abrey  v.  Newman,  17  Jur.  153 ;  10  Ha.  App. 
Ivii ;  22  L.  J.  Ch.  627. 

—  with  a  represve  of  one  of  two  exors  who  had  died  intestate  and  insol- 
vent, and  to  whom  representation  could  not  be  obtained :  Moore  v.  Morris, 
13  Eq.  139 ;  Band  v.  Bandle,  2  W.  E.  331 ;  2  Eq.  E.  439;  Boyers  y.  Jones, 
1  Sm.  ft  G.  17. 

But  a  represve  could  not  be  dispensed  with : 

--where  the  estate  of  the  deceased  person  was  that  which  was  being  ad- 
ministered, or  against  which  relief  was  sought  in  tiie  action :  SUher  y.  Stein^ 
1  Drew.  295 ;  Bowlands  y.  JEvans,  33  Beav.  202 ;  Bruiton  v.  Birch,  22  L.  J. 
Ch.  911 ;  1  Eq.  E.  136;  or,  being  subject  to  liability,  was  not  otfaiwwiso 


8.  tl2    Dtspefmng  with  and  appointing  Bepreseniatives.    123 

lepfreBented  in  the  action:  Cox  v.  Stephens^  11  W.  B.  922;  9  Jur.  N.  S.  1144 ; 
8L.  T.  721. 

— nor  where  the  represve  of  the  deceased  person  had  active  duties  to  per- 
form :  Fowler  v.  Bayldon,  9  Ha.  App.  Ixxyiu. 

— ^nor  to  enable  the  solrs  of  a  sued  party  to  receive  a  small  sum  out  of 
Court :  Rawlins  v.  M^MahoUy  1  Drew.  225. 

— nor  where  Deft  in  a  foreclosure  action  died  insolvent  before  foreclosure 
absolute :  Aylward  v.  Lewis,  (1891)  2  Ch.  81. 

The  Court  would  not  appomt  a  person  against  his  will  to  represent  the 
estate  of  a  deceased  person  :  P,  of  Wales  Co.  v.  Palmer,  26  Beav.  605 ;  Hill  v. 
Bonner,  26  Beav.  372 ;  Joint  Stock  Discount  Co.  v.  Brown,  8  Eq.  380 ;  and  see 
Be  Curtis  and  Betts,  W.  N.  (87)  126 ;  nor  where  there  was  personal  responsi- 
bility attached  to  the  position :  Fy/e*s  Case,  17  W.  B.  870. 

The  proper  person  to  be  appointed  was  the  person  who  would  be  appointed 
admor  ctd  litem :  Dean  of  Ely  v.  Gay  ford,  16  Beav.  561 ;  and  where  the  will 
was  disputed,  the  person  named  as  exor :  Hill  v.  Ld.  Bexley,  15  Beav.  340 ; 
Bobertson  v.  Kemhle,  W.  N.  (67)  305. 

The  represve  of  a  policy  nolder  who  died  insolvent  and  intestate  was  dis- 
pensed with  in  an  action  by  an  ec^uitable  mortgagee  of  the  policy  against  the 
msurance  co.,  the  next  of  kin  disclaiming  and  declining  to  take  out  admon : 
Curtius  V.  Caledonian  Ins.  Co.,  19  Ch.  D.  634,  C.  A. ;  hntgucere,  whether  the 
mere  fact  of  the  insolvency  of  Uie  assured  would  be  sufficient :  Webster  v. 
BrUish  Empire  Ass.  Co.,  15  Ch.  D.  169,  C.  A. 

Where  a  sole  Pit  died  insolvent  and  intestate,  a  person  to  represent  his 
estate  was  appointed,  so  that  the  Deft  might  have  some  one  against  whom  to 
move  for  dismissal  for  want  of  prosecution :  Wingrove  y*  Thompson,  11  Ch.  D« 
419. 


(     124.    )  .  [chap. 


CHAPTER  X. 


CONSENT  AND  COlfFBOMISE. 


1.  Judgment  or  Order  made  by  Consent. 

Ajtd  the  Pit  and  the  Defts  A.  and  B.  [or  all  parties]  by  their  counsel 

consenting  to  the  following  judgment  [or  order],   This   Court  doth 

order  &c. 

This  form  is  to  be  used  where  the  judgment  or  order  contains  several 'direc- 
tions, all  of  which  are  consented  to ;  in  other  cases  the  words  "  by  consent " 
should  preface  the  particular  direction,  as  in  Form  2,  and  every  order  made 
by  consent  should  snow  that  fact  on  its  face :  Michel  v.  Mutch,  84  W.  E.  251 ; 
64  L.  T.  45 ;  55  L.  J.  Ch.  485. 

2.  Direction  inserted  by  Consent  in  Judgment  or  Order. 

And  it  is  by  consent  ordered  &c. 

For  forms  of  waivers,  undertakings,  or  submissions  prefatory  to  decrees, 
judgments,  or  orders,  see  m/.  Chap.^lV.,  "  Frame  of  Judgments." 

3,  Stay  of  Proceedings  on  the  Terms  of  a  Compromise. 

Upon  motion  &c.  that  the  Defts  might  be  restrained  &c.,  And  upon 
reading  &c.,  And  the  Defts  having  paid  to  the  Fit  the  sum  of  £ — 
{agreed  sum)  in  full  satisfaction  of  all  damages  and  costs,  This  Court 
doth  by  consent  order  that  all  further  proceedings  in  this  action, 
except  such  as  may  be  necessary  for  enforcing  this  order,  be  stayed 
upon  the  terms  set  forth  in  the  schedule  hereto  [add  schedule  stating 
terms  of  the  proposed  compromisey — as  that  the  Defts  be  at  liberty  to 
carry  up  and  build  their  building  &c.  to  the  top  of  the  third  storey 
from  the  ground,  and  to  roof  the  same  in  with  a  slanting  roof  as  shown 
in  the  plan  made  by  P.,  in  the  Pit's  affidavit  mentioned,  the  Defts  by 
their  counsel  undertaking  not  to  carry  the  said  building  higher  than 
the  top  of  the  said  third  storey  from  the  ground  with  such  slanting 
roof  as  aforesaid]. — See  Fawcett  v.  Nevile,  Qreenlay  v.  Nevile,  Luah,  J., 
for  V.-C.  H.,  23  Oct.  1878,  A.  2013,  2033. 

A  compromise  ought  not  to  be  introduced  into  the  body  of  the  order,  but 
either  identified  or  scheduled. 

For  orders  to  stay  proceedings  upon  terms  imposed  by  the  Court,  see 
in/,  p.  131. 

NOTES. 

By  the  Jud.  Act,  1873,  s.  49,  no  order  made  by  the  High  Court  of  Justice, 
or  any  Judge  thereof,  by  the  consent  of  the  parties,  shall  be  subject  to  any 
appecu,  except  by  leave  of  the  Court  or  Judge  making  such  order. 

TrimS  facie  any  order  made  in  the  presence  and  with  the  consent  of  counsel 
is  binding  on  all  parties  to  the  proceedings  or  action,  and  on  those  claiming 
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mider  them :  Stannard  y.  ffarrum,  19  W.  B.  811 ;  24  L.  T.  570;  Harriaon 
T.  Rumseyy  2  Yes.  488 ;  M<m  y.  Leatham,  2  Moo.  P.  C.  73,  and  oannot  be 
yaried  or  diBcharged  unleBS  obtained  by  fraud,  or  collusion,  or  by  an  agree- 
ment contrary  to  the  policy  of  the  Court :  see  Btick  y.  Fawcett,  3  P.  W.  242 ; 
CoUy.  Langford,  (1898)  2  Q.  B.  36;  BowJcerY.  HunUr,  2  Dick.  611,  where 
agreements  not  to  appeal  were  held  bad ;  or  if  the  consent  was  giyen  with- 
out sufficient  materialis,  or  in  misapprehension  or  ignorance  of  material  facts, 
or  in  general  for  a  reason  which  would  enable  the  Oourt  to  set  aside  an 
agreement :  see  Wilding  y.  Sander Bon^  (1897)  2  Ch.  534,  0.  A. ;  Hudderafield 
Banking  Co.  y.  Lister,  (1895)  2  Oh.  273,  0.  A. ;  HoUy.  Jesse,  3  Ch.  D.  183,  4 ; 
Davenport  y.  Stafford,  8  Beay.  608 ;  FurnivcU  y.  Bogle,  4  Euss.  142 ;  ^xp. 
Banner,  Be  Blythe,  17  Ch.  D.  480,  C.  A. ;  and  see  Carew  y.  Cooper,  12  W.  K. 
767 ;  A.  0,Y,  TonUine,  7  Ch.  D.  388  ;  and  though  the  mistake  was  on  one 
side  only :  Mullins  y.  Howell,  11  Ch.  D.  763;  if  such  mistake  was  induced 
by  the  other  party :  Wilding  y.  Sanderson,  (1897)  2  Ch.  534,  C.  A. ;  Jen- 
nings y.  J,,  (1898)  1  Ch.  378.  And  the  admission  of  an  exor  as  to  his 
testator's  liability,  if  made  bond  fide,  is  binding  on  the  residuary  legatee : 
Re  Youngs,  DoggeU  y.  RevtU,  30  Ch.  D.  421,  C.  A. 

Eyen  on  application  of  both  parties  a  judgment  by  consent  cannot  be  set 
aside,  if  a  third  person  would  thereby  be  prejudiced,  e,g»,  an  alleged  joint 
contractor  with  Deft :  The  Bellcaim,  10  P.  D.  161,  C.  A. ;  Hammond  y*  ocho" 
field,  (1891)  1  Q.  B.  452 ;  and  see  Huddersfield  Banking  Co,  y.  Lister,  sup. 

As  a  general  rule  both  the  solr  in  the  action  (not,  howeyer,  it  seems,  his 
derks,  unless  specially  authorized,  see  Hodson  y.  Drewry,  7  Dowl.  Prac. 
Oa.  569)  and  coimsel  liaye  power  to  bind  their  client  by  a  contract  or  com- 
promise, or  abandonment  of  claim  made  in  Court,  unless  the  compromise 
mdudes  matters  not  within  the  scope  of  the  action,  or  their  authority  to 
compromise  has  been  expressly  restricted  or  prohibited,  or  the  terms  con- 
sented to  by  the  client  haye,  by  misapprehension,  been  departed  from  :  see 
Lewis's  y.  Lewis,  45  Ch.  D.  281 ;  Matthews  y.  Munster,  20  Q.  B.  D.  141, 
C.  A. ;  Strauss  y.  Francis,  L.  B.  1  Q.  B.  379 ;  BumsevY.  King,  33  L.  T.  728  ; 
BtOler  Y.  Knight,  L.  E.  2  Ex.  109 ;  Be  Wood,  21  W.  E.  104 ;  Thomas  y. 
Ham's,  27  L.  J.  Ex.  353;  Prestivich  y.  Foley,  18  C.  B.  N.  S.  806  (limiting 
and  explaining  Swin/en  y.  S.,  2  D.  &  J.  381 ;  1  C.  B.  N.  S.  364;  18  C.  B. 
485 ;  Fray  y.  Voules,  1  Ell.  &  E.  839) ;  Cordery,  Solicitors,  88 ;  and  counsel 
has  authority  to  consent  not  to  appeal :  Be  West  Devon  Oreat  Consols  MinCf 
38  Ch.  D.  51,  C.  A. 

Where  actmg  upon  general  instructions,  counsel  consents  to  a  compromise 
under  misapprehension,  neither  the  counsel  nor  the  client  is  bound ;  and 
upon  the  question  of  the  extent  of  the  authority  of  counsel,  the  Court  will 
accept  the  statement  of  counsel  if  made  from  his  place  at  the  Bar,  without 
requiring  it  to  be  made  on  oath  :  Hickman  y,  Berens,  (1895)  2  Ch.  638,  C.  A. ; 
approying  HoU  y.  Jesse,  3  Ch.  D.  177. 

After  a  judgment  has  been  passed  and  entered  (by  being  filed,  see  O* 
Lxn,  2  (1),  whether  taken  by  consent  or  otherwise,  tne  Court  cannot  set  it* 
aside  otherwise  than  in  a  fresh  action  brought  for  the  purpose  {Ainstvorth  y. 
Wilding,  (1896)  1  Ch.  673;  Freston  Banking  Co,  y.  AUsup,  (1895)  1  Ch.  141, 
€f.  A. ;  Gilbert  y.  Endean,  9  Ch.  D.  259, 266 ;  Emeris  y.  Woodward,  43  Ch.  D. 
185;  and  see  Flower  y.  Lloyd,  6  Ch.  D.  297),  unless  (1)  there  has  been  a 
derical  mistake  or  an  error  arising  from  an  accidental  shp  or  omission  within 
0.  xxyin,  11,  or  (2)  the  judgment  as  drawn  up  does  not  correctly  state 
what  the  Court  actually  decided  and  intended  to  decide  (in  which  cases 
tbe  application  may  be  made  by  motion  in  the  action :  Ainsworth  y. 
WHding,  sup,),  but  in  general  and  in  the  absence  of  conflicting  eyidence  (see 
S.  C)  until  the  judgment  or  order  by  consent  has  been  drawn  up,  passed,  and 
enterod — but  not  afterwards — it  is  open  to  any  of  the  parties  to  withdraw  a 
consent  giyen  under  mistake,  misapprehension,  or  ignorance  of  material 
facts:  A,  O,  y.  Tomline,  7  Ch.  D.  388;  Craven  y.  Stanley,  M.  E.,  5  May, 
1876,  Eeg.  Min.  fo.  39 ;  S,  C,  4  Ch.  D.  251 ;  and  see  Bogers  y.  Horn,  26 
W.  E.  432 ;  but  the  conselit,  on6e  giyen,  cannot  b^  withdrawn  arbitrarily  : 
ffarvey  y.  Croydon  Union,  26  Ch.  D.  249,  C.  A. ;  Elsa^  y.  Williams,  54 
L.  J.  Ch.  336 ;  West  Devon  Oreat  Consols  Mines,  38  Ch.  D.  51,  C.  A. ;  H(dt  y. 
J€sse,  3  Ch.  D.  t77 ;  or  on  the  mere  allegation  that  the  consent  was  giyen 
inadyertently,  without  eyidence  of  mistake  or  misapprehension :  Davis  y»  D,, 
1,3  Ch.  D,  861. 
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The  action  to  set  aside  the  consent  judgment  on  the  ground  of  mistake 
may  be  maintained  by  a  pariy  who  has  failed  to  obtain  from  the  Court  a 
decision  in  his  favour  upon  the  construotion  of  it :  Wilding  y.  Saiidereony  (1897) 
2  Ch.  634,  0.  A. 

But  although  the  Court  has  no  jurisdiction  to  alter  or  vary  an  order  after 
it  has  been  passed  or  entered,  it  may  make  a  supplemental  order,  e.g.^  an 
order  exclading  a  party  from  the  benefit  of  a  preyious  order  except  upon 
terms  as  to  costs  or  otherwise :  Be  Scowby,  (1897)  1  Ch.  741,  C.  A. 

A  CO.  or  Corp.  may  be  boimd  by  consent  to  an  order,  or  by  the  compromise 
of  an  action  or  claim  in  the  same  way  as  a  private  person :  Bathes  Case,  8 
Ch.  D.  334 ;  Dixon  v.  Evans,  L.  E.  6  H.  L.  606,  618 ;  but  in  order  to  bind  a 
00.  there  ought,  it  seems,  to  be  some  formal  proceeding,  either  by  the  action 
of  the  directors  sitting  as  such,  or  something  equivalent  to  a  resolution  of 
the  shareholders  in  general  meeting :  Miles  v.  New  Zealand  Al/ord  Estate  Co., 
32  Ch.  D.  266,  C.  A. 

An  agreement  by  a  local  board  compromising  an  action  not  being  a  con- 
tract necessary  for  carrying  the  Public  Health  Act,  1875,  into  execution, 
was  enforceable  though  not  under  seal :  A,  G,y.  Qashill^  32  Ch.  D.  537. 

In  the  case  of  infants,  the  Court,  though  it  has  power  to  sanction  a  com- 
promise on  their  behalf  (v.  inf.  Vol.  II.,  Chap.  XXXvIII.,  "Infants":  Hop-^ 
good  v.  Parkin,  11  Eq.  80),  will  not  make  an  order  affecting  their  interests,  by 
arrangement,  unless  satisfied  that  it  will  be  for  their  benefit,  and  that  it  has 
been  consented  to  by  their  next  friend  or  guardian  ad  litem,  and  also  by  their 
solrs  or  counsel :  Be  Birchall,  WiUtm  y.  5.,  16  Ch.  D.  41,  C.  A.  (where  Jessel, 
M.  B.,  stated  the  practice  adopted  by  himself  and  his  predecessor).  A  next 
friend  has  no  authority  to  bind  the  infant  by  a  compromise  which  is  only  for 
the  next  friend's  benefit,  as  by  a^^reeing  after  non-suit  not  to  appeal  in 
consideration  of  the  Deft  not  asking  for  costs :  Bhodes  y.  SvnthitXank,  22 
Q.  B.  D.  577,  C.  A.  An  inquiry  may  be  directed  to  ascertain  whether  the 
compromiBe  is  for  the  benefit  of  the  infant. 

A  trustee  in  bankruptcy,  suing  in  that  capacity,  has  the  right  of  an  ordinary 
litigant  to  compromise  the  action  :  Leeming  y.  Lady  Murray,  13  Ch.  D.  123. 

As  to  incapacity  of  represve  Defts  to  consent  to  judgment  against  those 
whom  they  represent,  see  Bees  v.  Bichmond,  62  L.  T.  427. 

As  to  the  effect  of  an  order  of  compromise  in  an  admon  action  made  in  the 
presence  of  the  parties  and  sanctioned  by  the  Court,  and  rescinding  a  contract 
for  the  purchase  of  land  by  the  testator,  on  the  terms  that  the  vendor  should 
retain  tne  deposit  money,  see  In  re  Cockcroft,  Broadbent  v.  Oroves,  24  Ch.  D. 
94,  101. 

A  bond  fide  compromise  of  a  real  claim  is  a  good  consideration,  whether  the 
claim  would  have  been  successful  or  not:  Miles  y.  New  Zealand  Al/ord 
Estate  Co.,  32  Ch.  D.  266,  C.  A. ;  approving  Cook  v.  Wright,  1  B.  &  S.  559 ; 
CallUher  v.  Bischoffsheim,  L.  R.  5  Q.  B.  449 ;  Ock/ord  y.  Bart^li,  20  W.  E. 
116;  25  L.  T.  504;  and  questioning  Eicp.  Banner,  Be  Blythe,  17  Ch.  D. 
480,  C.  A. 

lliere  is  no  rule  that  parties  may  not  compromise  an  action  without  the 
intervention  of  their  solrs,  but  they  must  do  so  honestly,  and  not  with  intent 
to  cheat  the  solrs  of  tiieir  proper  charges :  The  Hope,  8  P.  D.  146,  C.  A. ; 
Price  v.  CotMih,  60  L.  J.  Q.  B.  767 ;  Be  Margetson  and  Jones,  (1897)  2  Ch.  314 
(where  one  solr  attempted  to  defeat  the  lien  of  another  solr  employed  to  tax 
the  bOl  of  the  former) ;  and  see  Dimthome  v.  Bunhury,  24  L.  K.  Ir.  6 ;  and 
the  solr's  lien  for  costs  attaches  to  money  received  by  way  of  compromise, 
where  it  is  in  substance  the  fruit  of  the  action :  Boss  y.  Buxton,  42  Ch,  D. 
190;  Moxon  v.  Sh^opard,  14  Q.  B.  D.  627 ;  and  see  inf.  Vol.  11.,  Chap.  XL., 
*'  Solicitors."  where  an  order  was  made  directing  taxation  of  oosts  and 
staying  aU  proceedings,  except  for  the  purpose  of  enforcing  a  compromise, 
as  the  parties  were  the  only  persons  who  could  apply  to  enforce  the  agree- 
ment, the  solr  could  not  obtam  payment  of  Ids  costs  imder  it :  Bowlands  v. 
Williams,  53  L.  T.  135 ;  W.  N.  (85),  194. 

A  compromise  entered  into  after  Pit's  death  and  before  grant  of  admon  was 
enforceable  by  the  admix,  as  the  admon  related  back  to  the  death :  Baker  r. 
Blaker,  55  L.  T.  723. 

Where  proceedings  are  compromised,  an  order  may  be  made  by  consent  in 
the  terms  of  the  agreement  of  compromise,  at  the  tnal,  or  on  any  interlocu- 
tory application,  or  on  appeal :  see  Fawcett  y.  Nevile,  Form  3j  sup.  p,  124; 
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Be  Briscoe  a  Trusts,  20  W.  E.  604;  26  L.  T.  149;  Hopgood  v.  Parkin,  11 
Eq.  80. 

Or  an  independent  application  may  be  made  to  stay  proceedings  on  the 
terms  of  the  agreement:  E<ien  v.  Naish,  7  Ch.  D.  781. 

Such  an  applioation  may  be  made  in  Chambers  or  by  motion :  8,  C,  In 
cases  of  complication  it  Las  been  made  by  petition :  Dawson  y.  Newsome,  2 
GifP.  272 ;  8  W.  E.  726.    For  forms,  see  D.  0.  F.  1022,  1023. 

Upon  such  an  application  the  Ck>art  will  enforce  the  agreement  against  an 
unwilling  party  to  it,  even  though  it  includes  proceedings  in  different  Divi- 
sions :  Eden  v.  Naish^  sup, ;  Scully  v.  Lcrd  Dundonald,  8  Ch.  1).  658 ;  et  v. 
inf.  Chap.  L.,  "Specific  Perfoiimanoe,"  pp.  2284,  2286* 

An  order  by  consent  dismissing  an  action  for  want  of  prosecution,  unless 
it  proceeds  upon  a  compromise  of  the  action,  is  no  bar  to  another  action 
between  the  same  parties  in  respect  of  the  same  subject-matter  :  Magnus  v. 
Nai.  Bk.  of  Scotland,  58  L.  T.  617 ;  57  L.  J.  Ch.  902 ;  36  W.  E.  602 ;  but  see 
Parker  t.  Simpson,  18  W.  E.  204. 

As  to  the  jurisdiction  of  the  Court  under  Jud.  Act,  1875,  s.  24  (7),  to 
enforce  a  compromise  in  the  winding  up  of  a  co.,  see  Be  Oaudet-  Frerts 
Steamship  Co.,  12  Ch.  D.  882. 

As  to  the  jurisdiction  of  the  Court  to  enforce  a  compromise  on  summary 
application  m  the  action,  see  Dan.  16 ;  and  as  to  compromise  on  behalf  of 
persons  under  disability,  see  Dan.  46. 


COMPKOmSE  IS  ABSENCE  OF  7ABTIES  INTKELESTED. 

By  O.  XYI,  9a,  "where  in  proceedings  concerning  a  trust,  a  compromise 
is  prepared,  and  some  of  the  persons  mterested  in  the  compromise  are  not 
parties  to  the  proceedings,  but  there  are  other  persons  in  tne  same  interest 
Defore  the  Court  and  assenting  to  the  compromise,  the  Court  or  a  Judge,  if 
satisfied  that  the  compromise  will  be  for  tne  benefit  of  the  absent  persons, 
and  that  to  require  service  on  such  persons  would  cause  unreasonable  expense 
or  delay,  may  approve  the  compromise  and  order  that  the  same  shall  be 
binding  on  the  absent  persons,  and  they  shall  be  bound  accordingly,  except 
where  the  order  has  been  obtained  by  fraud  or  non-disclosure  of  material 
facts." 

The  Court  under  this  rule  can  bind  non-assenting  or  absent  persons,  but 
not  dissentients,  otherwise  than  by  setting  aside  the  full  amount  to  which 
they  can  be  entitled:  CoUingham  v.  Sloper,  (1894)  3  Ch.  716,  C.  A. ;  and  see 
8.  C.  (No.  2),  (1901)  1  Ch.  769,  C.  A.  And  the  Court  has  no  jurisdiction  to 
hmit  a  time  within  which  imascertained  bondholders  or  other  parties  con- 
cerned must  come  in,  or  be  excluded :  J&.  For  a  case  in  which  the  Court 
sanctioned  a  com)romise  in  the  absence  of  three  out  of  seven  residuary 
legatees,  see  Be  Wrigglesworth,  W.  N.  (    01}  172. 
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CHAPTER  XI. 


DISCONTIKUANCE  AND  DISMISSAL. 


Section  L — ^Discontinuance  of  Action. 

1.  Judgment  after  Notice  of  Discontinuance — 0.  xxvi,  3. 

The  Fit  haying  by  a  notice  in  writing  whoUj  discontinned  his  action 
\or  withdrawn  bo  much  of  his  claim  in  this  action  as  relates  to  — 1, 
and  the  Taxing  Master  having  taxed  the  costs  of  the  Deft  [or  of  so 
much  of  this  action  as  relates  to — ]  as  by  the  Taxing  Master's  certifi- 
cate filed  &c.,  appears  at  £— ,  It  is  this  day  adjudged  that  the  Deft  B. 
do  recover  against  the  Pit  A.  the  said  sum  of  £ — . 

For  another  form,  see  D.  C.  F.  283. 

2.  Order  to  Discontinue — 0.  xxvi,  1. 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Defts,  and  upon  reading  &c.,  this  Court  doth  [if  so,  by  consent] 
order  that  this  action  be  discontinued;  And  it  is  ordered  that  the 
Plfc  A.,  do  on  or  before  &c.,  pay  to  the  Defts  B.  and  C.  their  costs 
of  this  action,  to  be  taxed  [if  so,  where  discontinuance  is  as  to  one  of 
several  Defts,  add ;}  And  such  discontinuance  and  payment  of  costs  are 
to  be  without  prejudice  to  the  question  by  whom,  or  out  of  what  fund, 
such  costs  shall  be  ultimately  borne. 

3.  Counter-claim  dismissed  by  Consent. 

Upon  the  application  &c.,  It  is,  by  consent,  ordered  that  the  counter- 
claim delivered  by  I.  stand  dismissed  out  of  this  Court  as  against  B. 
without  costs. —  Union  Bank  of  London  v.  Ingram,  M.  E.  at  Chambers, 
19  April,  1877,  B.  798. 

For  form  of  application,  see  D.  C.  F.  284. 

KOTES. 

By  0.  XXVI,  1,  *'  the  Pit  may,  at  any  time  before  receipt  of  the  Deft*s 
defence,  or  after  the  receipt  thereof,  before  taking  any  other  proceeding  in 
the  action  (save  any  interlocutory  application),  by  notice  in  writing  wholly 
discontinue  his  action  against  aU  or  any  of  the  Defts,  or  withdraw  any  part 
or  parts  of  his  alleged  cause  of  complamt,  and  thereupon  he  shall  pay  such 
Deltas  costs  of  the  action,  or,  if  the  action  be  not  wholly  discontinued,  his 
costs  occasioned  by  the  matter  so  withdrawn.  Such  costs  shall  be  taxed,  and 
such  discontinuance  or  withdrawal,  as  the  case  may  be,  shall  not  be  a  defence 
to  any  subsequent  action.  Save  as  in  this  rule  provided,  it  shall  not  be  com- 
petent for  the  Pit  to  withdraw  the  record  or  discontinue  the  action  without 
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leaye  of  the  Court  or  a  Judge,  bnt  the  Court  or  a  Judge  may,  before,  or  at, 
or  after  the  hearing  or  trial,  upon  such  terms  as  to  costs,  and  as  to  any  other 
action,  and  otherwise  as  may  be  just,  order  the  action  to  be  discontinued,  or 
any  part  of  the  alleged  cause  of  complaint  to  be  struck  out.  The  Court  or  a 
Judge  niay,  in  like  manner,  and  with  the  like  discretion  as  to  terms,  upon 
the  application  of  a  Deft,  order  the  whole  or  any  part  of  his  alleg^  srounds 
of  defence  or  coimter-daim  to  be  withdrawn,  or  struck  out ;  but  it  snail  not 
be  competent  to  a  Deft  to  withdraw  his  defence,  or  any  part  thereof,  without 
such  leaye." 

By  Cons.  Ord.  23,  r.  13,  upon  which  the  above  order  was  founded,  a  dis- 
miasEd  of  the  bill,  upon  the  Plf  s  own  application  after  the  cause  was  set 
down  to  be  heard,  or,  on  his  default  at  the  hearine^,  was,  unless  the  Court 
otherwise  ordered,  equivalent  to  a  dismissal  on  the  merits,  and  might  be 
pleaded  in  bar  to  a  second  suit  for  the  same  matter. 

Under  this  rule,  the  Pit,  notwithstanding  a  pending  motion  for  an  iniunc* 
tion,  was  entitled  to  dismiss  his  bill  with  costs:  Markunck  v.  PawBOUf  4  N.  B. 
528;  and  see  Curtis  v.  Lloyd,  4  My.  &  Cr.  194. 

The  only  way  in  which  an  action  can  be  discontinued  is  under  O.  zxvi,  1» 
and  a  Pit  can  no  longer  elect  to  be  non-suited :  Fox  v.  Star  Newspaper  Co,, 
(1898)  1  a  B.  636,  0.  A. ;  (1900)  A.  C.  19,  H.  L. ;  Dan.  481. 

There  is  jurisdiction  xmder  the  rule,  on  the  application  of  the  Pit,  to  make 
an  order  staying  all  proceedings,  each  party  to  bear  his  own  costs,  except 
such  as  were  unnecessarily  occasioned  to  the  Defts :  Musman  v.  BorHy  40 
W.  E.  362;  66  L.  T.  171 ;  distinguishing  LambUm  v.  ParkxTuon,  36  W.  E. 
646 ;  but  the  Deft  will  not  be  compelled  to  pay  costs  in  auxiliary  proceedings 
before  another  tribxmal :  Lloyd^s  Bk.  v.  Princess  Boyal  Colliery,  48  W.  B.  460. 
The  words  "  Court  or  Judge"  include  a  Master  in  Ch.  D. :  8.  C.  (No.  2), 
W.  N.  (00)  99 ;  82  L.  T.  669 ;  48  W.  B.  427. 

Bv  O.  XZYI,  3,  a  Deft  may  enter  judgment  for  the  costs  of  an  action  if  it 
is  wholly  discontinued,  or  for  the  ooste  occasioned  by  the  matter  withdrawn 
if  the  action  be  not  wholly  discontinued,  in  case  such  ooste  are  not  paid  within 
four  days  after  texation. 

The  application  to  discontinue  or  to  dismiss  may,  if  the  Deft  consente,  be 
by  petition  of  course,  but  otherwise  by  motion  or  summons. 

An  application  to  dismiss  certain  Defte  with  their  coste,  but  without  preiu- 
dice  to  tne  question  by  whom,  or  out  of  what  fund,  such  coste  should  ulti- 
mately be  paid,  may  he  made  by  motion  ex  parte :  see  Berndston  v.  Churchill^ 
W.  N.  (66)  8 ;  ClemenU  v.  Clifford,  14  W.  B.  22. 

The  paities  bv  whom,  and  to  whom,  the  coste  are  to  be  paid  should  be 
named  m  the  order,  witli  a  view  to  suing  out  process  under  O.  xui,  17 ;  and 
see  Ee  Leeds  Banking  Co.,  1  Ch.  160. 

A  written  notice  by  the  Pit's  solrs  stetinj^  that  they  are  "  instructed  not  to 

$rooeed  further  with  the  action  "  is  a  sufficient  notice  of  discontinuance :  The 
^omerania,  4  P.  D.  196 ;  but  see  Moore  v.  Dickinson,  38  W.  B.  278 ;  63  L.  T. 
371. 

The  words  **  taking  any  other  proceeding  in  the  action,"  in  the  be^ning 
of  O.  XZYI,  1,  refer  to  a  proceeding  which  is  with  the  view  of  continum^  the 
action,  not  of  putting  an  end  to  it,  as  by  teking  out  of  Court  money  paid  in 
satisfayction  of  claim :  Spencer  v.  Watts,  23  Q.  B.  D.  360. 

Discontinuance  of  action  pute  an  end  to  an  appeal,  which  will  be  simply 
struck  out :  Conybeare  v.  Lewis,  13  Ch.  D.  469,  C.  A. 

An  amendment  which  entirely  alters  the  ground  of  action  cannot  be 
treated  as  a  disoontinuanoe :  Bourne  v.  Coulter,  63  L.  J^  C^.  699 ;  60  L.  T. 
321. 

Pit  is  not  entitled  to  discontinue  his  action  after  it  has  been  entered  for 
trial :  Matthews  v.  Antrobus,  49  L.  J.  Ch.  80. 

After  a  finding  of  the  arbitrator  in  favour  of  the  Deft  on  all  material 
pointe,  the  Pit  wiU  not  be  allowed  to  discontinue  his  action :  StaMschmidt  v. 
Walford,  4  a  B.  D.  217. 

Where  Pit  is  induced  to  discontinue  by  improper  action  of  Deft  {e,g,,  by 
adducing  false  evidence),  the  remedy  for  consequent  loss  is  by  an  independent 
action :  United  Telephone  Co.  v.  Tasker,  69  L.  T.  862. 

Discontinuance  by  Pit  does  not  put  an  end  to  a  counter-claim  by  Deft : 
MeChwan  y.  Middleton,  11  Q.  B.  D.  464,  C.  A. ;  overruling  Vavasset^  v. 
Krupp,  16  Ch.  D.  474 ;  nor  relieve  solrs  who  have  instituted  the  aotion  with- 
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out  authority  from  being  ordered  to  pay  Pit's  costs:  (Md  Beefs  of  W. 
AuBtralia  v.  Dawstm,  (1897)  1  Oh.  115. 

By  O.  XXYI,  4,  *'  if  any  subsequent  action  shall  be  brought  before  payment 
of  the  costs  of  a  discontinued  action,  for  the  same,  or  substantially  the  same, 
cause  of  action,  the  Court  or  a  Judge  may,  if  they  or  he  think  fit,  order  a 
stay  of  such  subsequent  action  untA  such  costs  have  been  paid.*'  For  an 
instance  of  the  exercise  of  the  jurisdiction  under  this  rule,  see  Hall  t.  PaulH, 
66  L.  T.  646. 

An  action  in  the  High  Court,  whero  the  subject-matter  is  under  IQi,,  will 
be  dismissed  with  costs ;  the  High  Court  having  now  only  the  jurisdiction  the 
Court  of  Chancery  and  Courts  of  Common  Law  had  before  the  Judicature  Act : 
Westbury^OTi'Sevem  Rural  Sanitary  Auihority  y.  Meredith,  30  Ch.  D.  387, 
C.  A. 

Under  O.  xix,  7,  a  further  and  better  statement  of  the  nature  of  the  daim 
or  defence,  or  further  and  better  particulars,  maybe  ordered  upon  such  terms 
as  to  costs  or  otherwise  as  may  be  just;  and  r.  8  provides  that  an  order  for 
particulars  should  not  operate  as  a  stay  of  proceedings,  unless  the  order  other- 
wise provides. 

For  forms  of  orders  for  particulars,  see  B.  S.  C.  App.  K.  Forms  11,  12, 
12a,  13 ;  and  as  to  particulars  generally,  v,  sup,  pp.  39,  40. 


Section  II. — Stat  of  Proceedings. 

1.  Proeeedinga  stayed  until  Satisfaction  of  Judgment  in  another 

Division. 

Upon  motion  fto.,  This  Court  doth  order  that  all  further  proceedingB 
in  this  action  be  stayed  until  after  the  Fit  shall  have  paid  to  the  Defts 
the  sum  of  £ — ,  which  by  the  judgment  of  the  Q.  B.  Division,  dated 
&c.,  in  an  action  wherein  &o.,  was  awarded  to  be  paid  by  the  Pit  0. 
to  the  Defts  M.  and  Q.  for  their  costs  of  the  defence  of  the  said  action 
in  the  Q.  B.  Division. — ^Direction  for  taxation  and  payment  by  the  Fit 

C.  of  the  oosts  of  the  Defts  M.  and  G.  of  this  motion. — Cannot  ▼. 
Morgan,  V.-O.  M.,  16  Dec,  1876,  A.  1937. 

For  various  forms  of  application  in  reference  to  stay  of  proceedings,  see 

D.  C.  F.  1018  et  aeq. 


2.  Stai/  of  Proceedings  until  Payment  of  Costs  by  Pit. 

Upon  motion  &c.  for  the  Defts,  And  upon  hearing  counsel  for  the 
Pits,  and  upon  reading  &c.  {order  directing  taxation  and  payment  of  costs 
by  Fits,  the  Taxing  Master^ s  certificate,  ^c).  This  Court  doth  order  that 
all  further  proceedings  in  this  action  be  stayed  until  the  costs  by  the 
said  order  directed  to  be  taxed  and  paid  be  paid  by  the  Pits  W.  &c. 
to  the  Defts  ^.  &o. ;  And  the  Defts'  costs  of  this  application,  and  con- 
sequent thereon,  are  to  be  costs  in  the  action. —  White  v.  Bromige^ 
V.-O.  H.,  4  Aug.  1877,  B.  1620. 

For  the  subsequent  order  to  dismiss  the  action  for  want  of  prosecution 
without  further  order,  iu  default  of  payment  of  such  taxed  costs  by  a  day 
specified,  see  8.  C,  Ssox.  m.,  inf.  p.  136. 
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For  order  upon  adjonmed  summonB  staying  all  farther  prooeedings  in  an 
action,  on  the  m)und  that  it  was  friyolous,  yezatious,  ana  an  abuse  of  the 
pt>oe68  of  the  Conrt,  see  Edmunds  y.  A.  G.,  Y.-O.  M.,  9  March,  1878,  A.  627 ; 
26  W.  B.  650;  47  L.  J.  Ch.  346 ;  38  L.  T.  213. 


3.  8tap  of  Proceedings  without  Costa  on  Submission  by  Defts  to  PU*s 

Demand. 

TJton  motion  fto.  for  the  Defts  fto.,  and  the  Defts  {exors  of  a  will 
under  which  Pit  claimed  an  annuity)  by  their  counsel  undertaking  to  pay 
to  the  Pit  the  sum  of  £ — ,  and  it  appearing  that  the  Defts  have  set 
apart  a  sufficient  sum  to  meet  the  annuity  of  £ —  in  the  statement  of 
claim  mentioned,  This  Court  doth  order  that  all  further  proceedings  in 
this  action  be  stayed,  but  without  costs  to  either  party. — See  Rudd  ▼• 
Eowe,  Y.-O.  J.,  30  June,  1870,  B.  1936 ;  10  Eq.  610. 


4.  Stay  of  Proceedings  on  Terms. 

Ufon  the  application  of  the  Deft  ftc. ;  And  both  parties  by  their  solrs 
oansenting  to  this  order,  and  the  Pit,  by  his  solr,  undertaking,  after 
payment  of  his  oosts,  hereinafter  mentioned,  to  vacate  the  registration 
of  the  charge  registered  by  him  ftc.,  and  to  enter  up  satisfaction  of  the 
judgment  and  execution  in  the  action  in  the  Q.  B.  Division,  It  is 
ordered  that  upon  the  Deft  paying  to  the  Pit  B.  the  sum  of  £ —  due  to 
the  Pit  upon  an  agreement  dated  &c.,  and  interest  thereon  at  the  rate 
of  £ —  p.  c.  per  ann.  from  the  —  day  of  — ,  and  also  the  costs  of  the 
Pit  as  mortgagee,  to  be  taxed  &o.,  all  further  proceedings  in  this 
action  be  stayed. — Seal  v.  Morris,  Y.-O.  H.  at  Ohambers,  24  March, 
1879,  A.  653. 

6.  Stay  of  Proceedings  as  to  Party  Wall  on  Undertaking  by  Consent. 

Upoh  motion  &c.  for  the  Pits,  And  upon  hearing  counsel  for  the 
Deft,  and  the  Deft  by  his  counsel  undertaking  on  or  before  &o.,  to 
serve  an  amended  notice  stating  the  kind  and  extent  of  buildings 
which  he  proposes  to  erect,  and  to  give  the  Pits  a  month  from  service 
of  the  amended  notice  for  giving  their  counter-notice,  and  the  Pits  by 
their  counsel  consenting  to  the  Deft's  retaining  the  benefit  of  the  notice 
dated  &c.,  so  that  the  Deft  can  commence  work  on  &c.,  This  Oourt 
doth  by  consent  order  that  all  further  proceedings  in  this  action  be 
stayed.— J7oW»  v.  Orover,  0.  A.,  16  Nov.  1898,  A.  4178;  (1899) 
1  Oh.  2,  0.  A. 

6.  Order  preventing  frequent  frivolous  Applications  in  pending 

Actions. 

Upoir  motion  Sec.  by  the  Pit  H.  W.  G.,  in  person,  on  behalf  of 
himself  and  the  Pits  in  the  first-mentioned  action,  to  arrest  the  minutes 

x3 
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of  judgment  in  the  seoond-mentioned  action  on  the  following  grounds, 
— (1)  that  an  alleged  fraud  had  been  oommitted  on  the  Court  and  on 
the  infant  Pits  and  Defts  by  &c. ;  (2)  that  an  alleged  fraudulent 
conspiracy  was  entered  into  between  ftc.,  to  prevent  the  judgment  in 
the  first-mentioned  action  from  being  carried  into  execution ;  (3)  that; 
the  Oourt  would  direct  the  official  referee  to  inquire  into  the  nature  of 
this  case  on  the  grounds  of  alleged  fraud  &c.,  and  upon  hearing 
counsel  for  &c.,  Dismiss  application  with  costs.  And  Let  the  appli- 
cants, or  any  of  them,  be  not  allowed  to  make  any  further  applications 
in  these  actions,  or  either  of  them,  to  this  Court  or  to  the  Court  below, 
without  the  leave  of  this  Court  being  first  obtained.  And  if  notice  of 
any  such  application  shall  be  given  without  such  leave  being  obtained, 
the  respondents  shall  not  be  required  to  appear  upon  such  application, 
and  it  shall  be  dismissed  without  being  heard. — Orepe  v.  Loam,  C.  A., 
4th  Nov.  1887,  A.  1622. 


7.  Ii\function  against  Proceeding  with  Arbitration. 

Usual  undertaking  as  to  damages.  Let  the  Defts  W.  M.  &  Co.  be 
restrained  until  judgment  in  this  action  or  until  further  order  from  pro- 
ceeding or  attempting  to  proceed  with  any  arbitration  having  reference 
to  any  disputes  between  the  Pit  and  the  Defts  in  respect  of  the  cargo 
of  hay  or  the  partnership  in  the  writ  mentioned.  Costs  of  the 
motion  to  be  costs  in  the  action. — See  Kitts  v.  Moore  Sf  Co,,  Vac.  Judge 
for  North,  J.,  17  Oct.  1894,  A.  09,  affirmed  by  C.  A.,  4  Dec.  1894; 
A.  0389,  (1895)  1  Q.  B.  253. 

NOTES. 

Proceedings  in  an  aofcion  may  be  stayed : — 

(a.)  If  the  writ  of  summons  has  been  issued  without  the  authority  or 
privity  of  the  solr  whose  name  is  indorsed  thereon,  in  which  case  *'no 
further  proceedings  shall  be  taken  thereupon  witiiout  leave  of  the  Court  or  a 
Judee'' :  O.  vn,  1.  As  to  the  authorily  requisite,  see  Dan.  263  ti  nq. ; 
Coroery,  78  et  $eq. 

{b.)  If,  in  an  action  by  partners  in  the  name  of  a  firm,  the  Pits  or  their 
soLr  nul  to  comply  with  a  demand  in  writing  by  the  Deft  for  a  declaration  in 
writing  of  the  names  and  places  of  residence  of  all  the  persons  constituting 
the  firm — ^but,  **  when  the  names  of  the  partners  are  so  declared,  the  action 
shall  proceed  in  the  same  manner  and  the  same  consequences  in  all  respects 
shall  follow  as  if  they  had  been  named  as  the  Pits  in  tiie  writ "  :  0.  XLvmA, 
r.  2. 

ic.)  If  any  question  of  law,  which  it  would  be  convenient  to  have  decided 
ore  any  evidence  is  given,  or  any  question  or  issue  of  fact  is  decided,  has 
been  directed  to  be  raised  for  the  opinion  of  the  Court  by  special  case,  or  in 
such  other  manner  as  the  Court  or  a  Judge  may  deem  expedient,  in  which 
case  ''all  such  further  proceedings  as  the  decision  of  sucn  question  of  law 
may  render  unnecessary,  may  thereupon  be  stayed  '* :  0.  xxzrv,  2 ;  and  see 
Dixfm  V.  Itowe,  35  L.  T.  548. 

The  Court  has  jurisdiction  to  restrain  a  creditor  whose  debt  is  bond  fide 
disputed  from  presenting  a  petition  to  wind  up  a  solvent  co. :  Cerde  Ree^ 
taurant  Casiigliont  Co,  v.  Lavery,  18  Ch.  D.  535 ;  and  see  in  i2e  ^  Company, 
(1894)  2  Oh.  349,  where  the  Court  restrained  the  advertisement  of  an  oppres- 
sive winding-up  petition,  and  stayed  all  proceedings  upon  it. 
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^  An  action  for  malicious  ]^roeecution  is  not  necessarily  frivolous  and  vexa- 
tious because  the  prosecution  was  by  a  trustee  in  bankruptcy  brought  by 
order  of  the  Court :  Mittens  v.  Foreman^  58  L.  J.  Q.  B.  40. 

For  form  of  order,  where  re|)eated  frivolous  applications  had  been  made, 
prohibiting  any  further  applications  without  the  leave  of  the  Court,  see  Qrepe 
V.  Loamy  Bulteel  v.  Qrepe^  37  Ch.  D.  168,  C.  A.,  v.  sup.  p.  131. 

By  the  Vexatious  Actions  Act,  1896  (69  &  60  V.  c.  61),  s.  1,  the  A.  G.  is 
empowered  to  apply  to  the  High  Court  for  an  order  under  the  Act,  and  if  he 
satisfies  the  Hi^n  Court  that  any  person  has  habitually  and  persistentiy 
instituted  vexatious  legal  proceedings  without  any  reasonable  ground  for 
instituting  such  proce^ings,  whether  in  the  High  Court  or  in  any  inferior 
Court,  and  whether  against  the  same  person  or  ag[ain8t  different  persons,  the 
Court  may,  after  hearing  such  person  or  giving  him  an  opportimity  of  being 
heard,  after  assigning  counsel  m  case  such  person  is  unable  on  account  of 
poverty  to  retain  counsel,  order  that  no  legal  proceedings  shall  be  instituted 
fyy  that  person  in  the  High  Court  or  any  other  Court,  unless  he  obtains  the 
leave  of  the  High  Court  or  some  Judge  thereof,  and  satisfies  the  Court  or 
Judge  that  such  legal  proceeding  is  not  an  abuse  of  the  process  of  the  Court, 
and  that  there  is  priind  fvusie  ground  for  such  proceeding.  A  copy  of  such 
order  shall  be  published  in  the  London  Gazette, 

The  Act  is  retrospective.  In  making  an  order  under  it,  the  Court  will 
look  at  the  number,  general  character  and  result  of  actions  brought,  and  if 
these  have  been  of  a  vexatious  character,  habitually  and  persistentiy  instituted 
without  reasonable  ground,  an  order  will  be  made :  Exp»  A.O.^Be  Alexander 
Chaffers,  76  L.  T.  361 ;  45  W.  E.  365. 

AcL  action  may  also  be  stayed  as  frivolous,  vexatious,  and  an  abuse  of  the 
process  of  the  Court :  Dawfdns  v.  Prince  Edward  of  8axe  Weimar,  1  Q.  B.  D. 
499;  Edmunds  v.  A.  O,,  26  W.  E.  550;  47  L.  J.  Ch.  345;  38  L.  T.  213; 
Castro  V.  Murray,  L.  E.  10  Ex.  213 ;  and  see  Lawrance  v.  Lord  Norreys,  39 
Ch.  D.  213,  C.  A. ;  8.  C,  15  App.  Ca.  210;  WUIU  v.  Earl  Howe,  (1893)  2 
Ch.  543;  Willis  v.  Earl  Beauchamp,  11  P.  D.  59,  C.  A.;  Macdougall y. 
Knight,  25  Q.  B.  D.  1,  C.  A. ;  Metropolitan  Bank  v.  Pooley,  10  App.  Ca.  210 ; 
Kellatuay  v.  Bury,  66  L.  T.  699;  Dan.  1649. 

If  the  Pit's  titie  to  sue  has,  since  judgment,  been  put  an  end  to,  e.  ^.,  in  an 
admon  action  by  revocation  and  fresh  grant  of  admon,  all  further  proceed- 
ings may  be  stayed  on  the  application  of  the  person  who  has  acquired  the 
title  to  sue :  Houseman  y.  H,  1  Ch.  D.  535. 

Proceedings  may  also  be  stayed  without  coste  where  the  Deft  offers  to 
comply  with  the  Fit's  demand,  and  would  have  done  so  if  applied  to  before 
suit :  Budd  v.  Bowe,  10  £q.  610,  Form  3,  sup. 

If  the  Pit  has  been  ordered  to  pay,  or  sive  security  for  costs,  or  to  do  anv 
act,  proceedings  in  his  action  may  be  steyed  until  compliance  with  such 
order,  and  in  default  the  Deft  may  take  proceedings  to  obtain  an  order  to 
dismiss  for  want  of  prosecution. 

Mere  non-pa3rment  of  coste  of  interlocutory  proceedings  by  a  Pit  is  not  a 
ground  for  staying  proceedings :  Be  Wickham,  Marony  v.  Taylor,  35  Ch.  D. 
272,  C.  A^dissenting  from  Be  Youngs,  Doggett  v.  Bevett,  31  Ch.  D.  239 ;  and 
Be  Neid,  Weston  v.  Neal,  31  Ch.  D.  437);  Morton  v.  Palmer,  9  Q.  B.  D.  89  ; 
secus,  where  payment  of  coste  is  vexatiously  withheld  and  an  application  is 
made  before  trial :  Be  Wickham,  sup, ;  or  if  the  action  is  vexatious,  or  has 
been  vexatiously  conducted  by  Pit :  Graham  v.  Sutton  Carden  &  Co,,  (1897) 
2  Ch.  367,  C.  A. ;  but  where  a  Fit  having  failed  in  one  action,  brings  another 
action  for  the  same  cause,  the  second  s^on  must  be  steyed  until  the  coste 
in  the  first  have  been  paid :  McCahe  v.  Bank  of  Ireland,  14  App.  Ca.  413 ; 
Martin  v.  Earl  Beauchamp,  25  Ch.  D.  12 ;  Morton  v.  Palmer,  sup, ;  thou&;h 
in  the  second  action  the  Pit  sues  in  a  different  character,  if  substantially  by 
virtue  of  the  same  alleged  titie :  Martin  v.  Earl  Beauchamp,  sup,  ;  and  see 
Peters  v.  Tilly,  11  P.  D.  145 ;  Denis  v.  Gorman,  4  L.  E.  Ir.  356;  secus,  where 
the  second  proceeding  is  by  the  liquidator  in  the  winding-up  of  the  Pit.  co. : 
Be  United  Service  Assoc,,  (1901)  1  Ch.  97 ;  and  where  an  action  by  a  married 
woman  bv  a  next  friend  was  dismissed  for  non-compliance  with  an  order  for 
security  for  coste,  a  second  action  by  her  by  another  next  friend  against 
same  Defte,  for  same  cause,  was  steyed  until  the  coste  of  the  first  action 
were  paid :  Be  Payne,  Bandle  v.  P.,  23  Ch.  D.  288,  C.  A. 

For  case  in  wmch  proceedings  have  been  steyed  pending  security  for 
damages,  see  Bichards  v.  Howell,  W.  N.  (83)  159,  168. 
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Ab  to  staying  proceedings  where  ooncturrent  actions  are  brought  in  this 
country  ana  in  a  foreign  country,  on  the  ground  '*  nemo  his  vexari"  &c,y  and 
that  such  proceeding  cannot  be  regarded  as  vexatious  where  there  is  a  better 
remedy  in  the  foreign  Court,  see  McHenry  y.  Lewu^  22  Ch.  D.  397,  C.  A. ; 
Peruvian  Guano  Co.  v.  Boekwoldt,  23  Ch.  D.  225,  C.  A. ;  Hyman  y.  JTelm,  24 
Ch.  D.  531,  C.  A. ;  Re  Ckristianeherg,  10  P.  D.  141 ;  Thornton  y.  T.,  11  P.  D. 
176 ;  Mutrie  y.  Binney,  35  Ch.  D.  614,  C.  A. 

The  Court  has  jurisdiction,  under  sect.  85  of  the  Companies  Act,  1862,  to 
restrain  quaai  criminal  proceedings  against  a  co.  by  a  common  informer,  for 
the  recovery  of  penalties :  Re  Briton  Medical  Aes.  Aeeoc.,  32  Ch.  D.  503. 

A  groundless  action  against  oflBcial  liquidators  in  their  personal  capacity 
was  stayed :  Graham  v.  Edge,  20  Q.  B.  D.  683,  C.  A. 

As  to  staying  proceedings  in  action  for  recovery  of  land  by  next  friend  of 
non  oompoBy  where  Court  is  of  opinion  that  the  action  is  not  beneficial  to  the 
non  composj  see  Waterhou$e  v.  Wor$nop,  49  L.  T.  140. 

As  to  staying  proceedings  in  action  by  exor  before  probate,  see  Tarn  v. 
Commercial  Bank  of  Sydney,  12  Q.  B.  D.  294,  following  Wehh  v.  Adkina,  14 
0.  B.  401. 

As  to  the  jurisdiction  to  stay  proceedings  for  administration  in  this  country 
on  it  appearing  that  proceedings  equally  beneficial  to  infant  Pit  are  pending 
in  a  Scotch  Court,  see  Ewing  v.  Orr-Ewing,  9  App.  Ca.  34. 

As  to  staying  proceedings  under  foreclosure  judgment  against  will  of 
Deft,  see  BhJce  y.  Harvey,  29  Ch.  D.  827,  C.  A.,  and  inf.  Chap.  XLYII. 

**  MOBTOAGES." 

By  O.  LVin,  16,  an  appeal  is  not  to  operate  as  a  stay  of  proceedings  under 
the  decision  appealed  from  except  so  far  as  the  Court  appealed  from,  or  any 
Judge  thereof,  or  the  Court  of  Appaal,  may  order.  As  to  stay  of  proceedings 
pending  appeal,  v.  inf.  Chap.  XXXVI.  "Appeals."  ^^ 

As  to  triuiBfer  and  consolidation  of  actions,  v.  inf.  Chap.  XXXTV. 


Secttion  m. — ^Dismissal  for  Want  of  Pkosecution. 

1.  Ofxler  to  dismiss  for  not  delivering  Statement  of  Claim — 

0.  xxvii,  1. 

Upon  the  application  of  the  Defts  by  summons  dated  &c.,  and  upon 
hearing  the  solr  for  the  applicants,  who  alleged  that  the  Pit  has  not 
delivered  any  statement  of  claim  within  the  time  limited  for  that 
purpose,  as  by  an  affidavit  of  &c.,  filed  &c.,  appears ;  and  upon  reading 
&c.  \jmter  evidence^  and  if  Pit  does  not  appear ,  an  affidavit  of  service  of 
the  summons  on  him^  or^  and  upon  hearing  the  solr  for  the  Pit], 
It  is  ordered  that  this  action  do  stand  dismissed  out  of  this 
Court  for  want  of  prosecution,  with  costs  to  be  taxed  &c.  And  it  is 
ordered  that  the  Pit  A.  do  pay  to  the  Defts  B.  &o.  the  amount  of 
their  said  costs  when  taxed. 

For  forms  of  application,  see  D.  C.  F.  274,  1024  et  seq. 
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2.  The  Like — In  Default  of  Answer  to  Interrogatories^  or  Discovery ^ 

or  Inspectioth  of  Documents — 0.  xxxi,  21. 

IJpoir  motion  &o.  by  counsel  for  the  Deft,  who  alleged  that  the  Deft 
dnlj  deliTered  inteirogatories  in  writing  for  the  examination  of  the 
Fit,  and  that  by  an  order,  dated  &c.,  the  Pit  was  directed  to  answer 
the  said  interrogatories  [or  that  by  an  order,  dated  &o.,  it  was  ordered : 
Recite  direction  for  Pit  to  give  discovery  or  inspection  of  documents^  and 
that  the  Fit  haying  been  duly  served  with  the  said  order,  has  failed 
to  comply  therewith,  as  by  the  affidavit  .of  &c.,  filed  &c.,  appears; 
Whereupon,  and  upon  reading  the  said  order  and  affidavit,  This  Oourt 
doth  order  that  this  action  do  stand  dismissed  &c.  [Form  1]. 

Under  this  rule  a  party  Mling  to  comply  with  an  order  to  answer  inter- 
rogatories, or  for  discovery  or  inspection,  is  also  liable  to  attachment,  et  v. 
sup.  Chap.  Vni.  **  Evidence." 

For  foim  of  application,  see  D.  0.  F.  981. 

3.  The  Like — In  Default  of  giving  Notice  of  Trial — 0.  xxxvi,  12. 

Upok  the  application  of  the  Deft  &c..  And  upon  hearing  the  sobrs 
for  the  applicant  and  for  the  Fit,  It  is  ordered  that  in  default  of  the 
Pit,  on  or  before  the  —  day  of  — ,  giving  notice  to  the  Deft  of  the  trial 
of  this  action,  this  action  do  stand  dismissed  out  of  this  Court  for  want 
of  prosecution,  without  further  order,  with  costs  to  be  taxed  &c. 

For  an  order,  with  direction  that  the  costs  are  to  include  the  Deft's  costs 
of  an  application  for  injunction  and  receiver,  see  Crick  v.  Hewlett^  Pearson,  J., 
24  July,  1884,  A.  1147 ;  27  Ch.  D.  364. 

For  order  dismissing  action  unless  notice  of  trial  be  nven  and  the  trial 
entered  within  a  certain  time,  see  Sievier  v.  Spearmanf  74  Li.  T.  132. 

For  form  of  application,  see  D.  C.  F.  359. 

4.  PU  out  of  Jurisdiction — Dismissal  for  Want  of  Prosecution  in 

Default  of  Security  for  Costs. 
Whxbsas  by  an  order,  dated  &c.,  it  was  ordered  that  the  Pit  should, 
on  or  before  &c.,  procure  some  sufficient  person  on  her  behalf  to  give 
security,  according  to  the  course  of  the  Court,  by  bond  to  the  Deft, 
in  the  penal  sum  of  £100,  conditioned  to  answer  costs,  in  case  any 
costs  should  be  awarded  to  be  paid  by  the  Pit  M.,  or  in  lieu  thereof 
the  Pit  M.  was  to  be  at  liberty  to  lodge  in  Court,  to  the  credit  of  &c., 
''Security  for  Costs,"  the  sum  of  £100 ;  Now  upon  the  application  of 
the  Deft  H.,  and  upon  hearing  the  solrs  for  the  applicant  and  for  the 
Pit,  and  upon  reading  &c..  It  is  ordered  that  the  Pit  M.  do  give 
security  for  costs,  or  lodge  the  said  sum  of  £100  in  Court,  as  directed 
by  the  said  order,  within  one  month  from  the  date  of  this  order,  or  in 
default  thereof  it  is  ordered  that  this  action  do,  without  further  order, 
stand  dismissed  out  of  this  Court  for  want  of  prosecution,  with  costs  to 
be  taxed ;  And  it  is  ordered  that  in  that  case  the  Pit  M.  do  pay  to  the 
Deft  H.  the  amount  of  her  costs  when  taxed ;  And  it  is  ordered  that 
in  the  meantime  all  further  proceedings  in  this  action  be  stayed. — 
Patritzke  y.. Harris,  V.-C.  H.  at  Chambers,  27  April,  1878,  B.  1132. 

For  form  of  application,  see  D.  0.  F.  1014. 
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6.  Dismissal  in  Default  of  Payment  by  Pit  of  Costs  under  former 

Order. 

Upon  motion  fto.  bj  counsel  for  the  Defts,  who  alleged  that  the 
Fits  had  not  paid  to  the  Defts  the  sum  of  £ — ,  the  amount  of  the 
ooBts  taxed  under  the  order  dated  &c. ;  And  upon  reading  an  affidavit 
of  &c.,  of  service  of  notice  of  this  motion,  an  order  dated  ftc.  {directing 
taxation  and  payment  of  costs  by  the  Pits),  the  Taxing  Master's  certifi- 
cate filed  &c.,  an  affidavit  of  &c.,  This  Court  doth  order  that  the  Pits  A. 
&c.,  do  on  or  before  the  —  day  of  — ,  pay  to  the  Defts  B.  &c.,  the  said 
sum  of  £— ,  being  the  amount  of  the  said  taxed  costs ;  And  it  is  ordered 
that  in  default  of  such  payment  this  action  do,  without  further  order, 
stand  dismissed  out  of  this  Court,  with  costs,  including  the  costs  of 
this  application,  such  costs  to  be  taxed  &c. ;  And  it  is  ordered  that  the 
Fits  A.  &c.,  do  pay  to  the  Defts  B.  &c.,  the  amount  of  their  said  costs 
when  taxoi.— White  v.  Bromige,  V.-C.  H.,  31  Jan.  1878,  B.  290;  26 
W.  E.  312. 

Unless  the  words  ''  without  farther  order  *'  are  inserted,  a  farther  order  to 
dismiss  upon  default  being  made  will  be  necessary.    But  see  Dan.  628. 

NOTES. 
DISMISSAL  FOB  WANT  OF  PBOSECXTTION. 

A  Deft  may  obtain  an  order  to  dismiss  the  Pit's  action  for  want  of 
prosecution — 

(a)  If  the  Fit  being  bound  to  deliver  a  statement  of  claim  does  not  deliver 
the  same  within  the  time  allowed  for  that  purpose  (six  weeks  from  Deft's 
entry  of  appearance,  see  0.  xx,  1  (a) :  O.  xxvii,  1 ,  or  other  time  limited  by 
order  for  directions  under  0.  xxx,  v.  sup,  p.  25). 

(6)  If  the  Fit  fails  to  comply  with  an  order  to  answer  interrogatories  or 
for  discovery  or  inspection  of  documents :  O.  xxxi,  21. 

(c)  If  the  Pit  fails  to  give  notice  of  trial  within  six  weeks  after  the  close  of 
the  pleadings,  or  within  such  extended  time  as  may  be  allowed :  0.  xxxvi, 
12.  And  so  if  in  London  or  Middlesex  notice  is  given,  but  the  trial  is  not 
entered  within  six  days,  as  required  by  0.  xxxvi,  16,  so  that  the  notice  is 
**  no  longer  in  force  " :  Crick  v.  Hewlett,  27  Ch.  D.  354.  It  is  in  the  discre- 
tion of  the  Court  either  to  dismiss  the  action,  or  to  order  that  it  be  dismissed 
unless  notice  of  trial  be  given  and  the  trial  entered  within  a  time  certain : 
Sievier  v.  Spearman,  74  L.  T.  132. 

[d)  If  the  Pit  does  not  within  fourteen  days  from  entry  of  Deft's  appear- 
ance take  out  a  summons  for  directions  or  for  summary  judgment  under 
0.  xrv :  O.  xxx,  8. 

The  C.  A.  has  no  original  jurisdiction  to  entertain  a  motion  to  dismiss  for 
want  of  prosecution :  Soharts  v.  French,  43  W.  E.  258,  0.  A. ;  72  L.  T.  147 ; 
W.N.  (95)22. 

It  seems  that  in  the  Chancery  Division  the  application  to  dismiss  for  want 
of  prosecution  should  be  made  at  Chambers  rather  than  by  motion  in  Court : 
per  Jessel,  M.  B.,  in  Freason  v.  Lowe,  26  W.  B.  138 ;  but  if  there  is  reason 
to  expect  a  contest  the  motion  is  properly  made  in  Court :  Evelyn  v.  E., 
13  Ch.  D.  138.  If  notice  of  motion  is  given,  and  Pit  does  not  at  once  submit 
to  speed  the  cause,  and  tender  the  coste  of  the  notice,  the  Deft,  if  the  usual 
order  is  made,  will  have  his  costs  of  the  motion  in  Court :  Ibid,;  and  see 
Fascoe  v.  Richards,  29  W.  E.  330 ;  50  L.  J.  Ch.  337 ;  44  L.  T.  871 ;  Thomas^. 
Falin,  21  Ch.  D.  360. 

If  the  Pit,  who  has  made  default  in  pleading,  has  become  bankrupt,  the 
trustee  in  bankruptcy  must  be  served  with  notice  of  the  application  to 
dismiss :  Wright  v.  Svnndon  Bail,  Co.,  4  Ch.  D.  164. 

And  see  Frice  v.  Rickards,  9  £q.  35,  where  the  trustee  of  a  creditor's  deed 
of  assignment  executed  by  Pit  pending  suit  was  ordered  within  three  weeks 
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to  take  proper  prooeedings  for  the  purpose  of  prosecuting  the  suit,  and  in 
de&ult  toat  the  oil!  be  dismissed  witnout  further  order. 
-  Where  the  Pit  appears  and  ^yes  an  explanation  of  his  delay,  he  is 
generally  put  under  an  undertiJung  to  take  further  proceedings  within  some 
short  limited  period  (a  week  or  fourteen  days),  and  ordered  to  pay  the  costs 
of  the  application  :  see  Higginhottom  y.  Aymley^  3  Ch.  D.  288 ;  Sutton  y. 
Huggxn»,  W.  N.  (75)  235 ;  and  tiie  order  ought  to  proyide  that  in  default  of 
his  taking  the  particular  step  within  the  period  limited,  the  action  shall 
stand  dismissed  without  further  order. 

If  at  the  end  of  such  extended  time  the  required  step  has  not  been  taken, 
the  action  is  at  end,  and  cannot  be  restored  by  subsequent  order :  see 
Whistler  y.  Hancock^  3  Q.  B.  D.  83 ;  Script  Phonography  Co.  y.  Oregg,  59  L.  J. 
Ch.  406 ;  CoUineon  v.  Jeffery,  (1896)  1  Ch.  644 ;  nor  will  the  consent  of  the 
parties  to  enlarge  the  time  ayail :  King  y.  Davenport^  4  Q.  B.  D.  402 ;  and 
see  Dan.  628. 

Filing  interrogatories  for  the  examination  of  the  Fit  did  not  affect  the 
Deft's  right  to  dismiss  for  want  of  prosecution :  Jackson  y.  Ivimey,  1  Eq. 
693 ;  nor  an  order  on  Pit  to  giye  security  for  costs,  with  stay  of  proceedings, 
obtained  by  the  Deft :  Le  Orange  y.  Mc Andrew,  4  Q.  B.  D.  210. 

A  Deft  who  has  become  banlmipt  may  moye  to  dismiss  :  Levi  y.  Heritage, 
26  Beay.  560;  secus,  a  Deft  in  contempt,  until  his  contempt  is  cleared: 
Vowles  y.  Toung,  9  Yes.  173 ;  or  unless  tiie  Pit  has  so  acted  as  to  waiye  the 
contempt :  Herrett  y.  Reynolds,  2  Qiff .  409. 

And  non-oompUance  with  an  order  to  make  a  further  affidayit  of  docu- 
ments, obtained,  but  not  seryed  on  him,  does  not  preyent  a  Deft  from  moying 
to  dismiss :  Howe  y.  Grey,  16  L.  T.  345.  . 

Where  an  action  has  o^u  dismissed  for  want  of  prosecution,  the  same  not 
haying  been  set  down,  the  Pit  may  bring  a  new  action,  but  must  pay  the 
costs  of  the  old  one  first:  Re  Orrell  Colliery  Co,,  12  Ch.  D.  681 ;  28  W.  E. 
145 ;  and  see  Magnus  y.  National  Bank  of  Scotland,  36  W.  B.  602. 

The  costs  of  an  action  dismissed  for  want  of  prosecution  are  in  the  discre- 
tion of  the  Court  or  Judge  under  0.  lxy,  1 ;  and  by  sect.  49  of  the  Judica- 
ture Act,  1873,  the  exercise  of  that  discretion  is  not  the  subject-matter  of 
appeal,  except  by  leaye  of  the  Court  or  Judge  making  the  order :  Snelling  y. 
FuUing,  29  Ch.  D.  85,  C.  A. 

On  a  motion  to  dismiss  for  want  of  prosecution  under  O.  xxxyi,  12, 
or  that  the  Pit  should  giye  security  for  costs,  the  Court  has  discretion  to 
order  the  Pit  to  giye  security:  Willmott  y.  Freehold  Hou^e  Property  Co,^ 
33  W.  E.  554 ;  52  L.  T.  743. 

One  Deft  cannot  moye  to  dismiss  for  want  of  prosecution  for  non-deliyery 
of  reply  where  Pit  has,  with  his  knowledge,  consented  to  an  extension  of 
time  as  to  other  Defts,  so  that  the  pleadmgs  are  not  closed :  Ambroise  y. 
Svflyn,  11  Ch.  D.  759. 

Where  the  part^  who  has  obtained  an  order  for  a  new  trial  has  not  entered 
the  action  for  trial,  the  C.  A.  has  no  original  jurisdiction  to  entertain  a 
motion  to  dismiss  the  action  for  want  of  prosecution,  but  application 
must  be  made  in  Chambers :  Roharts  y.  French,  43  W.  B.  258 ;  72  L.  T. 
147,  C.  A. 


Secttion  IV. — ^Dismissal  at  the  Hearing. 
1.  Dismissal  of  Action* 

This  action  coming  on  &c.  [^Recitals  as  %n  Form  I,  p.  141]|  This 
Oonrt  doth  order  that  this  action  do  stand  dismissed  out  of  this  Court 
[if  so,  withoat  costs  as  against  the  Defts  B.  and  0.,  and]  with  costs  as 
against  the  [other]  Defts,  such  costs  to  be  taxed  by  the  Taxing  Master 
(in  case  the  parties  differ) ;  And  it  is  ordered  that  the  Pit  A.  do  pay 
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unto  the  Defts  [name  all  the  Defie  who  are  to  have  eoete"]  the  amount  of 
their  said  ooste  when  taxed. 


Ia.  The  Like. 

This  action  coming  on  &c.  [RedtaU  ae  in  Form  1,  p.  141],  This 
Court  doth  order  that  this  action  do  stand  dismissed  out  of  this  Court 
with  costs  to  be  taxed  by  the  Taxing  Master,  and  to  be  paid  by  the 
Pit  A.  to  the  Deft  B. 

For  yarious  usual  directions  as  to  costs,  see  Chap.  XVII.  For  costs  out  of 
a  fund  in  Court,  see  Chap.  XYI. 

2.  Judgment  for  Deft. 

This  action  coming  on  &c.,  This  Court  doth  order  and  adjudge  that 
the  Pit  do  reooyer  nothing  against  the  Deft ;  and  that  the  Deft  do 
recoyer  against  the  Pit  the  sum  of  £ —  for  his  ascertained  costs  of 
defence  [or  his  costs  of  defence  to  be  taxed  &c.]. 

3.  Dismmai  of  Action  when  Pit  does  not  appear — 0.  xxxvi,  32. 

This  action  coming  on  for  trial  [the  —  day  of  —  and]  this  day 
before  this  Court,  in  the  presence  of  counsel  for  the  Deft,  no  one 
appearing  for  the  Pit,  although  the  Deft  has  been  seryed  by  the  Pit 
with  notice  of  trial;  And  upon  hearing  counsel  for  the  Deft,  This 
Court  doth  order  that  this  action  do  stand  dismissed  out  of  this  Court 
with  costs  &c.  [Form  1]. 

4.  Judgment  dismissing  Action  in  Default  of  Plfs  Appearance  set 
asidCy  and  Action  restored  on  Payment  of  Costs  of  the  Day — 
0.  xxvii,  15 ;  xxxviy  33. 

Upon  motion  &c.,  and  upon  hearing  coimsel  for  the  Deft,  It  is 
ordered  that  the  judgment  in  this  action,  dated  &c.,  whereby  it  was 
ordered  that  the  Pit's  action  should  stand  dismissed  out  of  this  Court 
with  costs,  be  set  aside ;  And  it  is  ordered  that  the  Pit  C.  do  pay  unto 
the  Deft  J.  his  costs  occasioned  by  this  action  being  placed  in  the  paper 
of  causes  for  hearing  on  the  —  day  of  — ,  and  of  this  application,  such 
costs  to  be  taxed  &c. ;  And  upon  payment  of  the  said  costs  it  is  ordered 
that  this  cause  be  restored  to  the  list  of  actions  for  trial  before  this 
Court.— Coc^ie  y.  Joyce,  Fry,  J.,  16  Nov.  1877,  A.  2010 ;  7  Ch.  D.  56. 

For  form  of  notice  of  motion,  see  D.  C.  F.  370. 

NOTES. 

By  0.  XXXTI,  31,  "  if  when  a  trial  is  called  on,  the  Pit  appears  and  the 
Deft  does  not  appear,  then  the  Pit  may  proye  his  claim  so  far  as  the  burden 
of  proof  Ues  upon  him." 

in  order  to  complete  such  proof  the  Pit  will  be  required  to  proye  senrioe  of 
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notioe  of  trial  on  the  Deft:   CoduhtM  y.  London  Gab  Co,y  26  W.  B.  31; 
47  L.  J.  Ch.  120 ;  but  see  Chorlton  v.  Dickie,  13  Oh.  D.  160 ;  28  W.  E.  228. 

If  the  Pit  (haying  siven  notioe  of  trial)  does  not  appear  when  the  action  is 
called  on  for  trial,  the  Deft  is  entitled,  under  0.  xzxyi,  32,  to  judgment 
dismissing  the  action  with  costs :  see  Farrell  y.  Wale,  36  L.  T.  95 ;  and  will 
not  be  required  to  proye  that  he  has  been  seryed  with  notice  of  trial :  James 
y.  Crow,  7  Ch.  D.  410  (not  following  on  this  point  Cockle  y.  Joyce,  lb,  56) ; 
and  see  Exp.  Lows,  lb.  160 ;  Be  Palmer,  Skipper  y.  8.,  32  W.  B.  83 ;  49  L.  T. 
553. 

If  the  Deft  has  a  counter-claim  he  must,  in  order  to  obtain  judgment  on  it, 
proye  the  cdaim  so  far  as  the  burden  of  proof  lies  on  him :   see  O.  xxxYi,  32. 

Where  one  of  seyeral  Defts  has,  in  default  of  notioe  of  trial  by  the  Pit, 
giyen  notice  of  trial  under  0.  XXXYI,  12,  his  co-Defts  cannot,  it  seems,  haye 
the  action  dismissed  as  against  them,  at  least  if  they  haye  not  been  seryed 
with  the  notioe  of  trial :  see  Tatton  y.  Lond.  (t  Lane,  <kc,  Co,,  8  Eo.  450. 

As  to  notice  of  trial,  and  entering  the  action  for  trial,  see  Cnap.  XII., 
p.  147  et  seq. 

On  payment  of  the  costs  of  the  day  and  of  the  application,  an  action  which 
has  been  dismissed  for  non-appearance  of  the  Pit,  or  in  which  judgment  has 
been  obtained  by  the  Pit  in  the  absence  of  the  Deft,  through  mistake  on  the 
part  of  his  solr,  may  be  restored  to  the  paper :  Birch  y.  Williams,  24  W.  B. 
700 ;  Burgoine  y.  Taylor,  9  Oh.  D.  1 ;  and  see  Southampton  Steamboat  Co,  y. 
Bawlins,  11  Jur.  N.  S.  230 ;  34  L.  J.  Oh.  287 ;  13  W.  E.  512. 

The  application  to  set  aside  a  judgment  obtained  in  default  of  appearance 
at  the  teal,  must  be  made  within  six  days  after  the  trial :  O.  xxxYi,  33 ; 
and  see  Walter  y.  James,  34  W.  B.  29 ;  53  L.  T.  597 ;  but  an  extension  of  time 
has  been  ^;ranted  when  the  default  was  that  of  the  solr  and  not  of  the  party 
who  applied  within  six  days  after  hearing  that  the  trial  had  taken  place : 
MicheU  y.  Wilsfm,  25  W.  B.  380. 

An  appeal  to  set  aside  such  a  judgment  will  not  be  encouraged :  Vint  y. 
Hudspith,  29  Oh.  D.  322,  0.  A. 

An  application  to  set  aside  a  judgment  by  default  was  refused,  the  defence 
of  the  Deft  making  the  application  haying  been  struck  out  for  wilfully  re- 
fusing production  of  docimients :  Haigh  y,H,,  31  Oh.  D.  478. 

Where  a  solr  brings  an  action  without  authority,  the  order  will  be  that  he 
my  the  costs  of  the  Pit  as  between  solr  and  client,  and  those  of  the  Deft  as 
Detween  party  and  party,  following  the  common  law  practice  as  preferable  to 
the  old  Chancery  practice :  Newbtggin'by'the-Sea  Oas  Co,  y.  Armstrong,  13 
Ch.  D.  310,  0.  A.;  Nurse  y.  Dum/ord,  13  Ch.  D.  764;  and  so,  mutoHs 
mutandis,  where  an  infant  is  joined  as  oo-Plt  on  the  assumption  that  he  is  of 
fall  age :  Oeilinger  y.  Gibbs,  (1897)  1  Oh.  479 ;  and  qiioere,  whether  solr  and 
client  costs  might  not,  in  special  cases,  be  giyen  to  Deft  as  well  as  Pit : 
Andrews  y.  Barnes,  39  Ch.  D.  133,  0.  A. 

As  to  dismissal  of  third  party,  when  the  whole  matter  cannot  be  disposed 
of  at  one  trial,  eee  Schneider  y.  BaU,  8  Q.  B.  D.  701,  0.  A. ;  Dan.  235. 

Where  the  decision  on  a  point  of  law  under  0.  xxv,  2,  substantially  dis- 
posed of  the  whole  action,  the  action  was  dismissed:  Fercival  y.  Dunn, 
29  Ch.  D.  128 ;  O'Brien  y.  Tysstn,  28  Ch.  D.  372. 

An  action  will  lie  to  set  aside  a  judgment  by  default  (notwithstanding 
0.  xxyn,  15) ;  but  quoere,  whether,  as  a  condition  precedent  to  its  continu- 
ance, payment  into  Court  of  the  sum  due  on  the  judgment  may  not  be 
ordered :  WyaU  y.  Palmer,  (1899)  2  Q.  B.  106,  0.  A. 


KX8  JTTDIGATA. 


As  to  the  requisites  to  constitute  res  judicata,  see  The  Duchess  of  Kingston* s 
case,  2  Sm.  L.  C,  8th  ed.,  832;  Caird  y.  Moss,  33  Oh.  D.  22,  28,  0.  A.  (per 
Kay,  J.) ;  Dan.  411  ef  seq. 

An  unsuccessful  liti^int  cannot  be  allowed  to  commence  the  litigation 
anew  upon  ^e  mere  aUeeation  of  an  additional  fact ;  he  must  be  able  to 
fthow  that  such  fact  entirely  changes  the  aspect  of  the  case,  and  that  informa- 
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tion  of  it  was  not,  and  could  not  by  reasonable  diligence  be  obtained  by 
him  before :  Phosphate  Sewage  Co,  ▼.  MaUeeon^  4  App.  Oa.  801. 

Where  damage  to  ^poods  and  injury  to  person  are  caused  by  one  and  the 
same  wrongful  act,  distinct  causes  of  action  arise,  and  jud^ent  in  respect 
of  the  damage  to  the  goods  is  no  bar  to  a  subseouent  action  in  respect  of  the 
personal  injury :  Brunsden  ▼.  Humphrey,  14  Q.  B.  D.  141,  C.  A.^ 

In  pleadmg  res  judicata,  it  ia  not  necessary  to  set  forth  in  detail  the 
pleadings  in  the  previous  action ;  but  the  Court  will  look  at  them  in  order  to 
judge  wnether  the  same  questions  were  at  issue :  Houston  v.  Mar^is  of  Sligo, 
29  Ch.  D.  448,  0.  A. 

Whether  a  previous  judgment  obtained  before  trial,  but  after  writ  issued, 
can  operate  as  res  judicata,  ^uoere :  Houston  v.  Marquis  of  Sligo,  sup. 

After  money  had  been  paid  under  a  judgment  founded  on  the  construction 
of  an  agreement,  an  action  to  rectify  the  agreement,  on  tiie  ground  that  such 
construction  was  contrary  to  the  intention  of  aU  parties,  could  not  be  main- 
tained :  Caird  v.  Moss,  33  Ch.  D.  22,  C.  A. 

There  can  be  no  res  judicata  in  respect  of  an  issue  the  finding  of  which 
was  not  necessary  to  the  decision  in  the  previous  case,  but  which  was  merely 
decided  incidentally :  Concfia  v.  C,  11  App.  Ca.  541 ;  and  as  to  the  meaning 
of  **  incidentally,"  see  Frieetmany,  Thomas,  9  P.  D.  210,  C.  A. ;  InreDedey's 
Patent,  (1895)  1  Ch.  687,  C.  A.  (where,  on  petition  for  revocation,  unsuooees- 
ful  Pits  in  an  infringement  action  were  not  estopped  from  asserting  validity 
of  a  claim  which  had  been  held  to  be  an  anticipation). 

Where  in  a  patent  action  judgment  was  given  upholding  the  validity  of 
the  patent,  the  same  Deft  in  a  second  action  was  held  to  bs  estopped  from 
denvin^  the  validity,  notwithstanding  that  he  alleged  anticipations  discovered 
in  the  interval :  Shoe  Machinery  Co,  v.  Cutlan,  (1896)  1  Ch.  667. 

A  iudgment  by  consent  or  default  is  as  effective  an  estoppel  inter  partes  as 
a  judgment  on  a  contested  case :  Be  S,  Arnerioan  and  Mexican  Co,,  Exp,  Bank 
of  England,  (1895)  1  Ch.  37,  C.  A.  (distinguishing  Jenkins  v.  Bohertson,  L.  B. 
I  H.  L.  Sc.  1 17) ;  and  a  judgment  which  would  not  per  se  constitute  resjudi' 
cata  may  do  so  if  there  is  what  amounts  to  an  undertaking  between  the  parties 
that  the  decision  of  the  Judge  on  a  question  involved  shall  be  treated  as 
final :  Horrocks  v.  Stubhs,  74  £.  T.  58,  C.  A. 

As  to  the  effect  of  a  previous  coun^  court  judgment,  see  Clarke  v.  ForJbe, 
52  L.  J.  Ch.  32;  31  W.  B.  62;  47  L.  T.  381;  Webster  v.  Armstrong,  54  L.  J. 
Q.  B.  236. 

A  petitioner  in  divorce  proceedings  is  not  precluded  from  repeating  charges 
of  adultery  contained  in  a  previous  petition  which  has  been  dismissed: 
Hall  V.  H,,  48  L.  J.  P.  D.  57 ;  40  L.  T.  525 ;  25  W.  B.  664. 

An  heir  at  law  made  Deft,  as  one  of  the  next  of  kin,  but  not  cited  as  heir 
in  a  probate  action  to  establish  the  will,  and  unsucoessfully  contesting  its 
validity,  cannot  afterwards  dispute  it  in  respect  of  the  real  estate :  Bearasley 
v.^.,  (1899)1  a  B.  746. 

A  person  who  is  not  a  party  to  proceedings  in  the  Probate  Division,  in 
whicn  the  validity  of  a  will  is  questioned,  is  bound  by  the  result  only  if  he 
was  cognizant  of  the  proceedings,  and  had  a  right  to  intervene :  Young  v. 
HoOoway,  (1895)  P.  87. 

As  to  estoppel  by  conduct  where  a  person,  not  a  partv  to  an  action  or  sum- 
mons, nor  technically  bound  by  the  judnnent,  but  niUy  cognizant  of  the 
proceedings,  stands  by  and  deliberately  takes  the  benefit  of  a  decision  under 
which  a  particular  fund  is  distributed,  see  Be  Lart,  Wilkinson  v.  Blades, 
(1896)  2  Ch.  788;  Mohan  v.  Broughton,  (1899)  P.  211  ;  (1900)  P.  56,  C.  A. 


(     141     ) 


OHAPTEE  XII. 


TRIAL  AND  JUDGliENT. 


Sbction  I. — Trial. 

1.  Judgment  at  Trial  by  Judge  without  a  Jury, 

IDate  and  TitU.'\ 
This  action  coming  on  for  trial  [the  —  daj  of  — ,  and]  this  day, 
before  this  Court,  in  the  presence  of  counsel  for  the  Fit  and  for  the 
Defts  [if  any  persons  not  named  in  the  title  appear ^  name  them,  or,  if 
some  of  the  Defts  do  not  appear,  for  the  Pit  and  the  Deft  B.,  no  one 
appearing  for  the  Defts  C.  and  D.,  although  they  were  duly  served 
with  notice  of  trial  as  by  the  affidavit  {if  filed  before  date  of  judgment, 
of  &c.,  filed  the  —  day  of  — ,  if  filed  after  date  of  judgment,  as  by 
affidavit  appears,  this  being  supplemented  by  the  Registrar's  note  in  the 
margin  of  the  judgment  stating  the  name  of  the  Deft  and  date  of  filing)^, 
And  upon  reading  the  writ  of  summons  issued  and  the  pleadings 
delivered  in  this  action  {enter  other  evidence,  v.  inf  pp.  142  et  seq.), 
and  upon  hearing  {for  forms  of  entering  viv&  voce  evidence,  see 
Fonns  21  and  22,  post)  what  was  alleged  by  counsel  on  both  sides  ^or 
for  &c.]  :  This  Court  doth  declare  &o..  And  this  Court  doth  order  and 
adjudge  &c. 

See  also,  B.  S.  0.,  App.  F.,  Form  6.  For  forms  of  entering  evidence,  and 
for  schedule  of  wifaiesses  and  exhibits  when  they  are  numerous,  v.  in/,  pp.  144, 
145  et  seq, 

2.  Jf  standing  for  Judgment. 

This  Court  did  order  that  this  action  should  stand  for  judgment,  and 
this  action  standing  for  judgment  this  day  in  the  paper,  in  the  presence 
of  counsel  for  the  Fit  and  the  Defts :  This  Court  doth  &c. 

For  forms  of  orders  as  to  trials  of  issues  or  questions  of  fact,  or  of  fact  and 
law  before  a  Judge  with  or  without  jury  or  assessors,  v,  inf.  Chap.  XXTT., 
"  Issues  " ;  or  1^  a  referee,  Chap.  XX Yl.,  '*  Befeseitobs." 

Modes  op  stating  Undertakings,  &c.,  and  of  reading 

Evidence  in  Judgment. 

3.  Waiver  and  Undertaking. 

The  Deft  B.  having  by  his  counsel  waived  and  relinquished  [or  by 
counsel  waiving  &c.]  his  right,  if  any,  to  charge  or  be  allowed 
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oompound  interest  tinder  or  by  virtue  of  the  seyeral  instruments  in  the 
pleadings  mentioned,  or  any  or  either  of  them,  and  having  also  under- 
taken [or,  and  also  undertaking]  not  to  take  any  proceedings  against 
the  Defts  0.  &c.,  or  either  of  them,  under  or  in  respect  of  such  instru- 
ments, or  any  or  either  of  them,  without  the  leaye  of  this  Oourt,  Let 
&c. :  see  M099  y.  Bainbrigge^  6  D.  M.  &  0.  335,  344;  L.  JJ.,  17  Feb. 
1855,  B.  485. 

4.  Submission  and  Waiter, 

The  Pits  by  their  counsel  submitting  to  account  as  this  Court  may 
direct,  and  the  Deft  by  his  counsel  waiving  all  claim  to  compensation 
for  delay  alleged  to  have  been  occasioned  by  the  Pits  in  the  execution 
of  the  works  in  &c.,  done,  or  to  be  done,  Let  &c. — E.  L,  Ey.  t. 
Hatiersley,  V.-O.  W.,  6  July,  1849,  A.  1923 ;  8  Ha.  95. 


6.  Acts  qf  Parliament 

An  Act  of  Parliament  passed  in  the  —  year  of  the  reign  of  her 
late  Majesty  Queen  Victoria,  intituled,  ''An  Act"  &c.,  or  of  his 
present  Majesty  "King  Edward  Vil. 


6.  WillSy  ProhaUy  Letters  of  Administration, 

The  will  of  A.,  dated  &c.  [Thirty  years  from  the  date  of  the  death 
of  the  testator.] 

The  probate  of  the  will  of  A.,  granted  on  the  —  day  of  —  to  B. 

Letters  of  admon  to  the  estate  of  A.,  granted  on  the  —  day  of  — « 
19—. 

Letters  of  admon  to  the  estate  of  A.,  with  his  wiU  annexed,  granted 
on  the  —  day  of  —  to  B. 

A  certified  official  extract  of  the  will  of  A.,  proved  by  B.  on  the  — 
day  of  — . 

The  confirmation  of  the  nomination  of  B.  and  0.,  as  exors  of  the 
will  of  A.,  granted,  by  the  Commissary  Court  of  Aberdeenshire,  on 
the  —  day  of  — ,  19 — ,  and  re-sealed  by  the  Probate  Division  on 
the  —  day  of  — ,  19 — . 

Testament  dative  of  A.  granted  by  the  Commissary  Court  of  B.  on 
the  —  day  of  — ,  19 — ,  to  C,  and  re-sealed  &c. 

7.  Opinion  of  Scotch  Court  on  Case. 

A  certified  copy  of  the  opinion,  pronounced  at  Edinburgh,  on  the 
—  day  of  — ,  by  the  Lords  of  the  (FTrst  Division  of  the)  Court  of 
Session  in  Scotland,  on  the  case  and  questions  set  forth  in  the  Schedule 
to  the  order  dated  &c. — Trappes  y.  Meredith^  L.  C,  24  Dec.  1871, 
B.  8301. 
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8.  Extract  from  the  Land  Registry. 

An  official  extract  from  the  record  of  title  to  lands  on  the  regifiter 
of  the  office  of  Land  Eegistry,  of  estates  with  an  indefeasible  title 
No.  Z2l.—Re  Winter,  M.  E.,  26  Jan.  1873,  B.  158 ;  15  Eq.  156. 

9.  Institution  of  Clerk, 

m 

An  official  extract  from  the  registry  of  the  diocese  of  L.,  of  the 
admission  and  institution  of  C.  (Clerk),  M.A.,  to  the  rectory  of  H.,  in 
the  county  of  Q.,  diocese  of  L. — Re  Rector  of  Hallingbury,  V.-C.  W., 
30  June,  1871. 

10.  Receipt  for  Legacy  Duty  on  Residue, 

The  residuaiy  account  of  the  estate  of  A.,  deceased,  Beg.  A.  1872, 
foUo  59,  and  the  official  receipt  for  legacy  duty  indorsed  thereon, 
dated  ftc. 

11.  Receipt  for  Duty  on  Legacy. 

The  official  receipt,  dated  &c..  Beg.  A.  1872,  folio  52,  for  legacy 
duty  payable  in  respect  of  the  legacy  of  &c.,  under  the  wiU  of  &c. 

12.  Receipt  for  Succession  Duty. 

The  official  receipt,  dated  &c.,  Beg.  A.  1872,  folio  52,  for  duty,  pay- 
able in  respect  of  the  succession  of  &c.,  arising  on  the  death  of  &c., 
under  the  wiU  of  &c. 

13.  An  Indenture. 

The  indenture  in  the  pleadings  mentioned,  dated  &c.,  and  made 
between  &c.  [and  if  not  thirty  years  old,  an  affidavit  of  A.,  filed  &c. 
proving  the  execution  thereof  by  &c.]. 

14.  A  Deed  Poll 

The  deed  poll  in  the  pleadings  mentioned,  dated  &c.,  under  the  hand 
and  seal  of  &c.  [and  if  not  thirty  years  old,  an  affidavit  of  &c.]. 

15.  Power  or  Letter  of  Attorney. 

A  deed  poll  [or  power  of  attorney]  under  the  hand  and  seal  of  A., 
and  an  affidavit  of  &c.,  proving  the  execution  thereof  [or  if  so,  verifying 
the  signature  of  the  said  A.  to  the  said  power  of  attorney]. 

16.  Pleadings. 
The  statement  of  claim. 
The  statement  of  defence  of  the  Deft  B. 
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The  reply  of  the  Pits. 

But  the  nBiial  mode  is  to  enter  them  as  ''  the  pleadings  "  simplj. 
Where  the  order  is  made  upon  admissions  of  fact  in  pleadings  under 
0.  xzzn,  6,  the  pleadings  are  entered  as  read. 

17.  Affidavit  in  Answer, 

The  affidavit  of  the  Deft  B.  filed  &c.  in  answer  to  the  interrogatories 
delivered  by  &c. 

18.  Depositions. 

The  depositions  of  0.  filed  &c.,  and  the  exhibits  therein  referred  to, 
the  exhibit  marked  X.  being  &c.  [or  the  proofis  taken  in  this  action]. 

19.  Evidence  refected 

The  deposition  of  0.,  except  paragraph  No.  — ,  the  said  paragraph 
of  the  deposition  of  the  said  witness  and  the  exhibit  marked  X. 
therein  referred  to,  having  been  tendered  as  evidence  on  behalf  of  the 
Defts,  and  rejected  by  this  Court. — See  Moseley  v.  Baker^  Y.-C.  W., 
19  Feb.  1848,  B.  1163. 

20.  Affidavits  in  Schedule  where  Parts  r^ected. 

The  several  affidavits  of  the  deponents  named  in  the  schedule 
hereto,  and  the  exhibits  therein  referred  to,  except  such  portions  of 
the  affidavits  in  the  first  part  of  the  said  schedule  as  are  specified  in 
the  fourth  column  of  the  said  part  of  the  said  schedule,  such  portion 
having  been  tendered  as  evidence  on  the  part  of  the  Pits  and  rejected 
by  the  Oourt:  Commrs,  of  Sewers  v.  GlassSy  M.  E.,  24  Nov.  1874, 
B.  552. 

SCHEDULE. 


Fweof 
AffidATit. 

NamMof 
Deponents. 

Dates  when  filed. 

Fdttioni  rejected. 

Exhibits 
xefecred  to. 

* 

7 

Robert  Allen... 

2l8t  May,  1876. 

Par.   10.     To   the 
word  "but"  in 
line  27»  page  7. 

E.  F.  G. 

21.  Evidence  taken  vivd.  voce. 

The  evidence  of  A.  on  his  examination  [or  cross-examination]  taken 
orally  before  this  Court  on  the  —  day  of  &c.,  and  upon  production  to 
the  said  A.  upon  such  examination  [or  cross-examination]  of  the 
exhibits  marked  X.,  Y.,  Z.  &c.,  the  said  exhibit  X.  being  an  indenture 
dated  &c.,  and  made  between  &c.,  and  the  said  exhibit  Y.  being  a 
letter  dated  &c.,  written  by  B.  to  0. 
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22.  The  like—mth  Schedule. 

The  OTidence  of  the  seyeral  persons  named  in  the  schedule  hereto, 
on  their  examinations  taken  orally  before  this  Oourt  [upon  the  several 
days  set  opposite  their  names  in  the  second  column  of  the  said 
schedule]  and  upon  production  to  [if  «o,  add,  some  of]  such  persons 
of  the  exhibits  set  opposite  to  their  names  in  the  third  column  of  the 
said  schedule. 

SCHEDULE. 
Witnesses  examined  on  the  part  of  the  Pit. 


Names  of 
Witneoses. 

Date  of  Bzamination. 

Exhibite. 

John  Gray. 
&c. 

13th  July,  1888. 
&c. 

JGl 
being  &c. 

The  words  in  the  first  square  brackets  in  Form  22  are  now  usually  omitted. 

23.  Notice  and  Admimom  of  Documents — 0.  xxxii,  2. 

A  notice,  dated  &c.,  to  admit  certain  documents  as  evidence,  and  the 
admissions  thereof  signed  by  &c.,  and  the  several  documents^ therein 
referred  to. — See  Moss  v.  Gregory,  M.  B.,  9  March,  1860,  B.  413. 


24.  Notice  and  Admismn  of  Facts — 0.  xxxii,  4. 

A  notice,  dated  &o.,  to  admit  certain  facts  and  the  admissions  thereof 
signed  by  &c. 

24a.  Findings  of  the  Court  as  to  Facts. 
And  the  Pit  [or  Deft]  having  by  her  counsel  proved  to  the  satisfac- 
tion of  the  Oourt  the  following  facts,  that  is  to  say:  [or  the  facts  in  the 
Schedule  hereto]. — See  Ee  Glenfield^  O.  v.  (?.,  Farwell,  J.,  24  June,  1901. 

25.  Mutual  or  Voluntary  Admissions. 

The  admissions  in  writing,  dated  &c.,  and  signed  by  (Mr.  — ,  the  solr 
for)  the  Pit  A.,  and  by  (Mr.  — ,  the  solr  for)  the  Deft  B.,  and  the 
several  documents  therein  referred  to. 

26.  Documents  admitted  at  the  Trial. 

And  upon  hearing  the  following  documents  produced  in  evidence 
and  admitted  by  counsel  on  both  sides,  that  is  to  say,  six  documents 
produced  by  the  Deft  and  marked  one  to  six,  both  inclusive,  read  &c. 


27.  The  like— Schedule. 
The  several  documents  mentioned  in  the  schedule  hereto  admitted 
by  all  parties. 

Where  there  are  no  admissions  in  writing,  and  the  documents  are  admitted 
at  the  trial,  each  document  must  be  mark^  by  the  registrar. 

VOL.  I.  L 
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28.  Document  produced  in  Court  hut  not  to  any  Witness, 

An  indenture  [or  other  document,  which  should  he  descrihed^  marked 
by  the  registrar. 

29.  Certificates  ofBirth^  Baptism^  Marriage^  or  Burial. 

An  exhibit  marked  X.,  being  a  certificate  of  the  birth  [or  baptiflm, 
or  marriage  of  —  with  — ,  or  burial]  of  A.  on  the  —  day  of  &c. 

30.  The  likcy  under  Births  and  Deaths  Registration  Actj  1836 

{6  8f7  TF.  4,  c.  86),  s.  38. 

An  exhibit  marked  X.,  being  a  copy  of  the  entry.  No.  —  in  the 
certified  copy  of  entries  of  births  [or  deaths,  or  marriages]  in  the 
—  district  of  — ,  in  the  county  of  — ,  for  the  year  —  (giren  under  the 
seal  of  the  General  Begister  Office),  by  which  it  appears  that  A.  was 
bom  [or  died,  or  that  A.  and  B.  intermarried]  on  the  —  day  of  — . 

Where  the  certificates  are  numerous  they  may  be  specified  in  a  schedule : 
see  next  fonn. 

31.  Exhihits  specified  in  Schedule, 

The  affidavit  of  A.  filed  &c.,  and  the  seyeral  certificates  exhibited 
thereto  and  specified  in  the  schedule  hereto. 

SCHEDULE. 


Mirk  on 
Exhibit. 

Place. 

Haniage,  Baptinn, 

Birth,  Burial,  or 

Death. 

Date. 

Kame  aa  in  Coctifieate. 

A. 

Marylebone  Parish 
Church,  Middlesex. 

BaptiHm. 

18  June, 
1815. 

Arthur  Jones. 

32.  Shorter  Form  of  entering  Exhihits  referred  to  in  Affidavits  or 

Depositions, 

An  affidavit  of  — ,  filed  the  —  day  of  — ,  and  the  several  exhibits 
marked  A.,  B.,  0.,  D.  &c.,  therein  referred  to. 

Note, — ^If  the  exhibits  are  accurately  described,  so  as  to  identify  them  in 
the  deposition  or  affidavit,  the  above  form  is  sufficient :  if  not,  or  if  for  any 
reason  a  more  particular  entry  is  desired,  the  exhibits  should  be  shortly 
described  in  the  more  exact  forms  above  given. 


33.  Baptism  in  India. 

An  exhibit  marked  X.,  being  an  extract  from  the  entries  contained 
in  a  paper  kept  at  the  India  Office  received  by  the  Secretaxy  of  State 
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in  Council  of  India,  from  Fort  William,  in  Bengal,  being  certified 
copies  of  the  entries  of  baptisms  at  Calcutta,  Fort  William,  Bengal, 
AJ).  — f  by  wbicb  it  appears  that  A.  was  baptised  on  the  —  day  of  — • 

34.  Death  in  Military  Service  in  India. 

An  extract  from  a  list  of  military  casualties  reported  to  Government, 
and  received  by  the  Secretary  of  State  in  Council  of  India  from  Fort 
William,  in  Bengal,  whereby  it  appears  that  A.  died  on  the  —  day 
of  — ,  at  — . 

Endoreemeni  hy  JReffistrar  on  DocumenU  produced  in  Evidence, 

In  the  High  Court  of  Justice,  Chancery  Division. 
Mr.  Justice  X. 

A.  V.  B. 

The  —  day  of  — , 
This  will  [or  indenture,  or  deed  poll,  or  letter,  or  document],  marked  X., 
was  read  in  evidence  on  the  trial  of  this  action. 

C.  D.,  Begistrar. 

WTiere  produced  to  a  Witness  in  Court. 

In  the  High  Court  of  Justice,  Chancery  Division. 
Mr.  Justice  X. 

A.  V.  B. 

The  —  day  of  — . 
This  exhibit  marked  X.  was  produced  at  the  trial  of  this  action  [^or  the 
hearing  of  this  petition,  or  motion,  or  summons],  on  the  {cross-)  exammation 
of—. 

C.  D.,  Begistrar. 
The  short  title  of  the  cause  or  matter  should  be  always  added,  whether  the 
exhibit  is  to  be  used  in  Court  or  in  Chambers. 


NOTES, 

Causes  or  matters  assigned  to  the  Chancery  Division  are  to  be  tried  by  a 
Judge  without  a  jury  unlees  the  Court  or  a  Judge  shall  otherwise  order : 
0.  XXXVI,  3 ;  and  the  qi^^stion  whether  a  Chancery  action  shall  be  tried  by  a 
jury  is  absolutely  within  the  discretion  of  the  Judge:  Gardner  v.  Jay, 
29  Ch.  D.  60,  C.  A.,  although  there  are  two  causes  of  action,  only  one  of 
which  is  specifically  assigned  to  that  Division  :  Sheppard  v.  Gilmorey  34  W.  B. 
179 ;  63  L.  T.  625 ;  Lynch  v.  Macdonald,  37  Ch.  D.  227 ;  36  W.  B.  419. 

As  to  trial  by  jury,  see  inf.  Chap.  XXII.,  **  Issues." 

NOTICE  AND  ENTKT  OF  TRIAL. 

By  0.  XXXVI,  11,  notice  of  trial  may  be  given  by  the  Pit  or  other  party  in 
the  position  of  Pit  with  the  reply  (if  any),  whether  it  closes  the  pleadings  or 
not,  or  at  any  time  after  the  issues  of  fact  are  ready  for  trial ;  but  b^  r.  12 
(as  read  together  with  O.  xxx,  v,  sup,  p.  25),  if  the  Pit  does  not  witmn  six 
weeks  after  the  close  of  the  pleadings,  or  such  time  as  may  be  fijced  under 
0.  xxx,  or  within  such  extended  time  as  the  Court  or  a  Judge  may  allow, 
give  notice  of  trial,  the  Deft  may,  before  notice  of  trial  given  by  the  Pit, 
give  notice  of  trial,  or  may  apply  to  the  Court  or  Judge  to  dismiss  the  action 
lor  want  of  prosecution. 

Where  the  action  is  imder  0.  xviiiA  (v.  sup,  p.  40J,  Pit  must,  within  ten 
days  after  appearance  of  Deft,  serve  twenty-one  days  notice  of  trial :  r.  2. 

Where  a  plaintifE  does  not  deliver  a  reply,  he  cannot  give  notice  of  trial 
until  the  expiration  of  twenty-one  days  after  the  delivery  of  the  statement 
of  defence:  mhinsonY.  Caldwell,  (1893)  1  Q.  B.  619. 

l2 
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A  Deft  cannot  set  the  action  down  on  motion  for  Judgment :  Litton  v.  Z., 
3  Ch.  D.  794.  ^  .  . 

The  six  weeks  is  not  a  "  time  appointed  for  doing  any  act  or  taking  any 
proceeding"  within  0.  LXiv,  7,  and  cannot  be  abridged  by  the  Ck)urt! 
Saunders  v.  Pawley,  14  Q.  B.  D.  234. 

The  notice  of  trial  (ten  days,  except  in  cases  by  consent,  see  O.  xxxvi,  14, 
and  R.  S.  C.  App.  B.,  Form  16)  must  be  given  before  entering  the  tnal. 
and  must  state  whether  it  is  for  the  trial  of  the  action,  or  of  issues  therein, 
and  is  not  to  be  countermanded,  except  by  consent  or  leave  given  on  such 
terms  as  to  costs,  or  otherwise,  as  may  be  just :  0.  xxxvi,  13,  l**,  15,  19.    ^^ 

A  notice  of  trial  before  a  Judge  in  Middlesex,  headed  "  Y.-C.  Bacon, 
was  held  sufficient:  Qaines  v.  Arahon,  V.-C.  B.,  22  March,  1879;  and  see 
'HarrU  v.  Gamble,  7  Ch.  D.  877. 

Where  an  action  is  to  be  tried  at  the  assizes,  the  Judge,  on  summons 
under  O.  xxx,  1,  has  jurisdiction  suo  motu  to  order  that  the  Deft  shall  take 
notice  of  trial  at  a  period  less  than  ten  days  before  the  commission  day,  and 
that  the  case  shall  not  come  on  for  trial  until  a  day  which  will  make  the 
notice  a  ten  days*  notice :  Baxter  v.  Holdsworthy  (1899)  1  Q.  B.  266,  C.  A. 

By  r.  34,  the  Judge  may  postpone  or  adjourn  the  tnal  for  such  time,  and 
upon  such  terms,  if  any,  as  he  snail  think  fit. 

As  to  trial  before  referees  or  with  assessors,  see  Chap  XXVI.,  **  Arbi- 
trations." X-ATTT 

As  to  directing  issues  of  fact  to  be  tried  before  a  jury,  see  Chap,  a  All., 

**  Issues  *' 

Under  O.  xxxvi,  1,  the  Pit  may  lay  the  venue  where  he  pleases,  although 
the  action  is  assigned  to  the  Chancery  Division  by  sect.  34  of  the  Jud.  Act, 
1873 :  Philips  v.  Beale,  36  C.  D.  62 ;  or  to  any  Judge  (r.  la).  The  place  of 
trial  must  be  named  in  the  original  statement  of  claim:  Locke  v.  White^jd^Z 
Ch.  D.  308,  C.  A.  This  abolition  of  local  venue  confers  no  new  jurisdiction 
(tf.y.,  to  entertain  action  for  damages  for  trespass  to  foreign  land) :  CompanJim 
de  Mozambique  v.  Briiish  8.  Africa  Co.,  (1893)  A.  C.  602,  H.  L. ;  (1892)  2 
Q.  B.  358,  C.  A. 

Where  the  venue  was  laid  at  Liverpool,  it  was  held  that  it  was  no 
sufficient  ground  to  change  it  to  Middlesex  that  the  action  was  specially 
assigned  to  tiie  Chancery  Division:  Philips  v.  Beahf   26  Ch.  D.  621,  C.  A* 

In  order  to  have  the  venue  changed,  the  Deft  must  show  serious" injury  to 
his  case,  and  no  injury  to  the  Pit :  Shroder  &  Co,  v.  Myers  &  Co,,  34  W.  B. 
261,  C.  A. 

Pressure  of  business  at  the  assizes  is  not  a  sufficient  ground  for  reimtting 
the  action  to  the  Judge  of  the  Chancery  Division  to  whom  it  is  assigned  : 
Fairburn  v.  Household,  63  L.  T.  513,  C.  A. ;  and  see  Jackson  v.  Braithwaite, 

63  L.  T.  231.  .  ,         •  J  . 

Where  the  balance  of  convenience  is  that  an  action  should  be  tned  in 
London,  the  venue  will,  on  the  application  of  the  Deft  be  changed  to 
Middlesex,  though  the  Pit  has  by  his  claim  named  another  venue :  Green  v. 
BenneU,  32  W.  R.  848 ;  60  L.  T.  706  ;  54  L.  J.  Ch.  85 ;  Powdl  v.  6*066,  29 
Ch.  D.  486,  C.  A. 

Causes  will  not  be  heard  in  private  without  the  consent  of  both  parties, 
except  in  cases  which  affect  lunatics,  or  wards  of  Court,  or  where  the  whole 
object  of  the  suit  would  be  defeated  by  a  public  hearing:  Andreto  v. 
•  Raebum,  9  Ch.  622 ;  Nagh-Gillman  v.  Christopher,  4  Ch.  D.  173  ;  Badische 
Anilin  v.  Levinstein,  24  Ch.  D.  156 ;  Mellor  v.  Thompson,  31  Ch.  D.  55,  C.  A. ; 
Malan  v.  Yowng,  63  J.  P.  822. 

THIRD  PAETY. 

Under  O.  XVI,  62,  where  a  third  party  appears,  the  Deft  giving  the  third 
party  notice  may  apply  for  directions,  and  the  Court  or  a  Judge  may,  if 
satisfied  that  there  is  a  question  proper  to  be  tried  as  to  the  liability  of  the 
third  party,  order  the  question,  as  between  the  third  party  and  such  Deft, 
**  to  be  tried  in  8U(^  manner,  at  or  after  the  trial  of  the  action,  as  the  Court 
or  Judge  may  direct ;  and  if  not  so  satisfied  may  order  such  judgment  as  the 
nature  of  the  case  may  require  to  be  entered  in  favour  of  the  Deft  giving  the 
notice  against  the  third  party." 
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The  rules  as  to  third  parties  do  not  apply  to  originating  summonses :  Re 
Wilson,  A.G.Y.  Woodail,  45  Ch.  D.  266. 

No  question  can  be  determined  between  the  third  party  and  the  Deft 
unless  the  order  giving  directions  is  obtained ;  Fiihr  v.  Boberts,  21  Ch.  D. 
198 ;  and  so  as  between  co-Defts,  see  Triiton  v.  Bankart,  56  L.  J.  Ch.  629 ; 
bQ  L.  T.  306 ;  35  W.  E.  474. 

If  the  third  party  on  an  application  for  directions  declines  to  state  any 
defence,  judgment  may  be  given  against  him :  Gloucestershire  Banking  Co,  v. 
Phillipps,  12  Q.  B.  D.  533. 

In  Coles  V.  Civil  Service  Supply  Association,  26  Ch.  D.  529,  the  form  of 
order  was  that  the  third  party,  who  did  not  admit  his  liability,  should  have 
liberty  to  appear  at  the  tiial,  and  take  such  part  as  the  Judge  should 
direct,  and  be  bound  by  the  result,  and  that  the  question  of  his  liability  to 
indemnify  the  Deft  should  be  tried  at  the  trial  of  tne  action,  but  subsequent 
thereto. 

This  form  of  order  will  be  adhered  to  whenever  it  gives  the  third  party  all 
reasonable  protection,  as  a  Pit  ought  not  to  be  emban'assed  and  put  to 
expense  by  persons  who  are  not  necessary  parties  to  his  action  being 
allowed  to  proceed  as  though  they  were  Defts :  Barton  v.  L.  &  N.  IT.  By. 
Co,,  38  Ch.  D.  144,  C.  A.  Where  such  an  order  has  been  made,  the  third 
party  ma}"^  appear  by  counsel  and  have  the  question  tried  immediately  after 
the  mal  without  having  obtained  directions  as  to  pleadings  or  otherwise,  as 
the  Deft  should  obtain  such  directions  if  he  desires  them :  Blore  v.  Ashby, 
42  Ch.  D.  682. 

As  to  refusal  to  give  directions,  and  dismissal  of  third  party  from  the 
action  where  the  Pit  would  be  embarrassed  by  proceedings  between  him  and 
the  Deft  giving  the  notice,  see  The  Bianca,  8  P.  D.  91 ;  Schneider  v.  Bait, 
8Q.  B.  D.  701,  C.  A. 

The  Court  has  power  to  order  the  third  party  to  pay  to  the  Pit  the  costs 
occasioned  by  his  defence :  Piller  v.  Boherts,  21  Ch.  D.  198. 

Where  the  Deft  set  up  a  defence  which  failed  he  paid  the  costs  of  the 
action,  but  the  third  party  being  found  liable  to  the  Deft  paid  the  costs  of 
the  third  party  proceedings  :  Blore  v.  Ashby,  sup. 

And  afl  to  the  scope  and  effect  of  the  procedure,  see  Dan.  230  et  seq. 


ENTERING  THE  ACTION  FOR  TRIAL — MARKING  "  SHORT. 

Actions  for  trial  in  the  Chancery  Division  are  set  down  at  the  Chancery 
Eegistrar's  OflBce  upon  production  of  a  copy  of  the  notice  of  trial,  on  the  list 
"of  the  Judge  to  whose  Court  the  action  is  attached,  and  unless  marked 
*'  short,"  or  advanced  by  order,  come  on  for  trial  in  their  turn :  see  Dan.  578. 

Unless  within  six  days  after  notice  of  trial  is  given  the  trial  shall  be 
entered  by  one  party  or  the  other,  the  notice  of  trial  shall  be  no  longer  in 
force:  O.  xxxvi,  16;  see  Toneley  y,  Heffer,  19  Q.  B.  D.  153.  And  when 
the  cause  is  not  entered  for  trial  within  the  time  limited,  the  Deft  may  move 
to  dismiss  for  want  of  prosecution :  Crick  v.  Hewlett,  27  Ch.  D.  354  ;  but  see 
Page  v.  Gilmore,  30  L.  E.  Ir.  299. 

A  Deft  cannot  set  down  the  action  on  motion  for  judgment :  Litton  y.  L., 
3  Ch.  D.  794. 

By  0.  XXXVI,  8,  the  Court  or  a  Judge  may  in  any  cause  or  matter  at  any 
time,  or  from  time  to  time,  order  tlmt  different  questions  of  fact  arising 
therein  be  tried  by  different  modes  of  trial,  or  that  one  or  more  questions  of 
fact  be  tried  before  the  others,  and  may  appoint  the  places  for  such  trials, 
and  in  all  cases  may  order  that  one  or  more  issues  of  fact  be  tried  before  any 
other  or  others. 

An  application  under  this  rule  to  have  one  issue  in  an  action  tried  before 
another  will  only  be  granted  on  very  special  grounds:  Piercy  v.  Toung, 
15  Ch.  D.  475. 

Under  O.  xxxvi,  4,  6,  an  action  proper  to  be  tried  by  a  jury  will  be 
ordered  to  be  so  tried,  though  commenced  in  the  Chancery  Division :  Coles 
T.  Ciril  Service  Supply  Association,  26  Ch.  D.  529 ;  but  the  onus  rests  with 
the  party  desiring  tms  mode  of  trial:  Cardinall  v.  C,  25  Ch.  D.  772 ;  and 
that  the  Court  has  a  discretion  as  to  the  mode  of  trial,  see  Code  v.  Ingram, 
35Ch.  D.  117. 
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All  actions  in  which  witneeses  aie  to  be  examined  before  the  Court  mnsi 
be  certified  as  such  by  ti^e  Pit's  solr,  and  thereupon  will  be  so  marked  in  the 
cause  .book.  Usually  special  days  or  certain  days  of  the  week  are  fixed  for 
the  trial  of  actions  and  causes  so  marked. 

Where  any  cause  or  matter  becomes  abated,  or  in  the  case  of  any  change 
of  interest  under  0.  xvii,  the  Pit's  solr  must  certify  the  fact  to  the  proper 
officer,  who  will  cause  an  entry  thereof  to  be  made  in  the  list  or  cause  oook : 
O.  XVII,  9.  ^nd  by  r.  10,  any  cause  or  matter  standing  over  senerally,  or 
marked  as  '^  abated"  for  twelve  months,  shall  be  struck  out.  ^ut  a  cause 
may  for  special  reasons  be  ordered  to  stand  over  generally,  notwithstanding 
this  rule :  Brooke  v.  Todd,  6  Jur.  N.  S.  664 ;  2  U  T.  480.  When  a  cause 
has  been  struck  out  under  this  rule,  the  notice  of  trial  is  no  longer  in  force, 
and  another  notice  of  trial  must  be  given  before  the  Pit  can  re-enter  the 
cause  for  trial :  Le  Blond  v.  Curtis,  33  W.  B.  561 ;  52  L.  T.  574. 

Actions  may  be  marked  **  short,"  without  the  consent  of  the  solrs  for  the 
Defts,  on  production  of  the  certificate  of  the  Pit's  counsel  that  the  cause  or 
action  is  fit  to  be  so  heard. 

If  a  Deft  who  has  not  consented  can  show  any  fair  reason  why  the  cause 
should  not  be  heard  as  short,  it  goes  into  the  general  list,  but  counsel's 
certificate  is  pritnd  facie  ground  for  setting  it  down  as  short :  FeUtead  v. 
Gray,  18  £q.  92.  When  the  Deft  does  not  appear  at  the  hearing,  an  affidavit 
of  notice  that  it  has  been  marked  to  be  heard  as  short  is  required :  MoltS' 
worth  V.  Snead,  11  W.  R.  934 ;  2  N.  R.  512 ;  32  L.  J.  Oh.  709.  In  Dymondi 
V.  Croft,  24  W.  R.  700,  the  notice  filed  as  against  a  Deft  (under  O.  Xix,  10) 
who  had  not  entered  appearance  was  held  sufficient,  although  it  did  not  state 
that  the  action  had  been  marked  short. 

And  unless  by  consent  of  all  parties,  it  will  not  be  marked  qq  as  to  come  on 
before  the  day  for  which  the  notice  of  trial  has  been  given,  or  in  the  case  of 
causes  for  further  consideration,  until  after  the  expiration  of  ten  days. 

A  cause  is  not  fit  to  be  heard  short  imless  the  evidence  is  by  affidavit. 
PerM.  R.,  W.  N.  (75)  193. 

An  action  for  rectification  of  a  settlement  is  not  proper  to  be  heard  as  a 
short  cause:   Clenndl  v.  C,  W.  N.  (84)  14. 

As  to  motions  for  judgment  heard  as  short  causes,  v.  inf  Chap.  Xm., 
**  Motion  for  Judgment." 

By  0.  XXXVI,  30,  the  party  entering  the  action  for  trial  must  deliver  to 
the  proper  officer  two  copies  of  the  whole  of  the  pleading,  one  of  which  shaU 
be  for  the  use  of  the  Judge  at  the  trial.  The  otiier  is  for  the  use  of  the 
registrar. 

If  the  solr  neglects  to  deliver  the  papers,  he  may  be  personally  ordered 
to  pay  the  costs  occasioned  thereby :  see  0.  lxy,  5. 
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By  O.  xxxvT,  31,  32,  if  when  a  trial  is  called  on,  the  Deft  does  not 
appear,  the  Pit  may  prove  his  claim,  so  far  as  the  burden  of  proof  lies  upon 
him ;  and  if  the  Deft  appears,  and  the  Pit  does  not,  the  Deft,  if  he  has  no 
counter-claim,  is  entitlea  to  judgment  dismissing  the  action,  but  if  he  has  a 
counter-claim,  then  he  may  prove  such  claim  so  far  as  the  burden  of  proof 
lies  upon  him. 

The  Pit  is  always  required  to  prove  service  of  notice  of  trial  on  the  Deft : 
CockshoU  V.  London  General  Cab  Co.,  47  L.  J.  Ch.  126;  26  W.  R.  31; 
W.  N.  (77)  214 ;  but  see  Chorlton  v.  Dickie,  13  Ch.  D.  160 ;  but  Deft  need 
not  prove  that  notice  of  trial  was  served  upon  him:'  Be  Palmer ,  Skipper 
V.  5.,  49  L.  T.  553;  32  W.  R.  83;  Dacrea-Fattereon  v.  Foote,  W.  N. 
(90)  70. 

An  affidavit  of  service  of  notice  of  trial  must  have  been  filed  and  produced 
in  Court  when  the  action  was  called  on,  or  at  latest  before  the  rising  of  the 
Court  the  same  day :  Lord  Milltown  v.  Stuart,  8  Sim.  34  ;  but  see  Seear  v. 
Webb,  25  Ch.  D.  84,  C.  A. ;  and  now  the  original  affidavit  of  service,  stamped 
with  a  proper  filing  stamp,  may  be  handed  to  the  registrar,  who  will  send 
it  to  be  filed :  see  0.  xxxviii,  15. 

By  a  communication  from  Cotton,  L.  J.,  dated  29th  May,  1884,  ''  the 
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members  of  tlie  Court  of  Appeal,  after  considering  the  sabject  of  affidayits  of 
service  not  sworn  on  the  date  of  the  order,  think  the  registrars  may,  until  an 
opinion  of  the  Court  is  expressed  to  the  contrary  effect,  accept  affidavits  of 
service  sworn  and  filed  at  any  time  before  the  order  is  drawn  up.  But  if  the 
affidavit  be  sworn  after  the  date  of  the  order,  the  order  is  not  to  be  post- 
dated, and  the  affidavit  is  not  to  be  entered  formally  as  evidence.  The 
registrars  are  in  such  a  case  to  make  a  memorandum  in  the  margin  of  the 
oraer  that  the  affidavit  has  been  sworn  and  filed,  and  the  recital  may  be 
introduced  into  the  order,  *  no  one  appearing  for  A.  B.,  although  duly  served 
&c.,  as  by  affidavit  appears.' " 

By  O.  XXXVI,  33,  any  verdict  or  judgment  obtained  where  one  party  does 
not  appear,  may  be  set  aside  upon  such  terms  as  may  seem  fit,  on  application 
made  within  six  days  after  the  trial.      ^ 
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Every  order  contains  a  reference  to  the  evidence  on  which  it  is  made,  and 
particularly  notices  the  documentary  evidence;  generally  specifying  the 
nature  of  the  document  and  its  date,  if  any,  or  if  it  be  referred  to  as  an 
exhibit,  either  specially  noticing  the  exhibit  mark,  or  identifying  the  exhibit 
by  reference  to  the  affidavit  or  deposition. 

Where  the  Deft  is  not  called  upon  for  his  defence,  but  the  Pit's  action  is 
dismissed  on  his  own  case,  the  Deft  is  entitled  to  have  entered  in  the  judg- 
ment as  read  all  the  evidence  on  which  he  intended  to  rely:  Manhy  v. 
Bewicke,  3  Jtir.  N.  S.  685  ;  5  W.  E.  867 ;  although  the  Deft's  witnesses  have 
not  been  cross-examined,  as  that  may  be  done  on  appeal :  Chabord  v.  New 
Bussia  Co,,  M.  B.,  26  July.  1871,  A.  2362. 

.  Where  the  Pit  fails  on  his  own  evidence,  and  the  action  is  dismissed,  the 
usual  course  is  not  to  enter  the  evidence  as  read,  but  provide  for  the  costs  of 
it  by  a  special  direction :  see  Singer  v.  Wileont  2  Ch.  D.  448. 

Affidavits  used  in  support  of  an  application  ought  to  be  entered  as  read, 
notwithstanding  that  they  have  been  so  entered  in  a  Master's  certificate : 
Mutual,  cfec.  Society  (0.  A.),  6  Aug.  1885.  An  affidavit  used  on  a  motion,  but 
not  filed  until  afterwards,  may  be  entered  in  the  order  as  read,  provided  it 
does  not  interfere  with  the  date  of  the  order  (which  may  be  post-dated 
accordingly]  :  lie  King  ik  Co^'s  Trade  Mark,  (1892)  2  Ch.  462, 

It  is  not  lor  the  registrar  to  state  what  facts  are  proved,  but  only  what 
evidence  is  admitted :  and  for  the  Court  itself  to  say  what  facts  are  estab- 
lished by  it :  Trult^  v.  Bohey,  2  Ph.  396. 

And  it  is  material  that  the  evidence  should  be  entered  in  such  a  way  as 
will  show  precisely  what  was  received :  Watson  v.  Parker,  2  Ph.  6 ;  M'Mahon 
V.  BurcheU,  Id,  137 ;  although  the  judgment  only  directs  issues  or  inquiries : 
Parker  v.  Morrell,  Id,  453;  Drake  v.  D,,  25  feeav.  641;  thus,  when  any 
evidence  tendered  is  objected  to,  the  Court  should  adjudicate  on  its  admissi- 
bility, and  either  receive  it  or  reject  it,  in  which  case  that  circumstance 
shoiud  be  noticed  in  the  judgment :  Form  19,  p.  144.  Evidence  ought  not 
to  be  entered  as  read  de  bene  ease :  Watson  -v.  Parker,  Parker  v.  Morrell, 
supra. 

The  entry  of  the  evidence,  followed  by  a  statement  that  both  sides  consent 
that  such  entry  should  be  without  prejudice  to  its  admissibility,  is  improper, 
as  the  Court  should  adjudicate  on  its  admissibility :  M'Mahon  v.  BurcheU, 
2  Ph.  137.  This  case  and  Watson  v.  Parker,  and  Parker  v.  Morrell,  were 
followed  by  C.  A.  in  De  Mora  v.  Concha,  32  Ch.  D.  133. 

Where,  to  save  time,  documentary  evidence  was  to  be  entered  as  read, 
if  the  parties  could  agi'ee,  and  they  could  not  agree,  the  Court  permitted 
a  rehearing,  confined  to  the  subject  of  the  evidence :  Wyld  v.  Ward,  1  Y. 
&  J.  536. 

Documents  annexed  to  depositions  taken  in  India,  and  referred  to  as 
exhibits,  but  omitted  to  be  marked  by  the  commr,  were  by  order  on  motion 
on  notice  allowed  to  be  used  as  evidence:  Impey  v.  /.,  v.-C.  E.,  20  Feb. 
1845,  A.  866. 

As  to  the  disadvantages  of  *' annexing"  exhibits  to  affidavits,  see  Dan. 
534. 
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In  Lopddl  T.  Creaghy  1  BH.  N.  S.  255,  after  an  appeal  had  been  lodged  in 
the  House  of  Lords,  an  order  made  on  motion  in  the  Court  below,  expunging 
part  of  the  evidence  as  entered  by  mistake,  was  reversed  as  irregular,  the 
proper  course  being  to  apply  to  the  House  for  leave  to  move  in  the  Court 
below  to  rectify  the  mistake. 

But  in  H.  L.  only  the  evidence  entered  in  the  decree  could  be  looked  at : 
Fernie  v.  Young,  L.  R.  1  H.  L.  63. 

So,  on  a  motion  to  rectify  minutes :  Eden  v.  E.  Bute,  1  B,  P.  C.  465. 
Where  the  evidence  had  not  been  in  fact  read  or  relied  on,  an  order  for 
entering  the  evidence  as  read,  made  on  motion  to  rectify  minutes,  was 
reversed  on  appeal,  but  leave  was  given  to  re-hear  the  cause :  S,C, ;  but  see 
Manby  v.  Beuncke,  o  W.  R.  867  ;  3  Jur.  N.  S.  685. 

Whore  evidence  is  improperly  admitted  by  the  Court  below  and  not 
objected  to.  the  objection  cannot  betaken  in  the  Court  of  Appeal :  Oxlheri  v. 
Eudean,  9  Ch.  D.  259,  C.  A. 

Under  O.  xxxvii,  1,  the  Court  may,  in  an  admon  action,  and  after  the 
Master  has  made  his  certificate,  receive,  if  it  think  fit,  fresh  affidavit  evidence 
on  further  consideration :  May  v.  Newton,  34  Ch.  D.  347. 

As  to  the  power  of  the  Court  of  Appeal  to  receive  further  evidence,  see 
0.  LViii,  4,  and  Chap.  XXXVI.,  "Appeals," 
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A  will  proves  jjtself  thirty  years  from  its  date  :  Mann  v.  RicketU,  7  Beav. 
93,  and  cases  there  cited ;  but  in  Charman  v.  (7.,  M.  E.,  23rd  March,  1808, 
A.  780,  the  thirty  years  were  reckoned  from  the  death  of  the  testator,  and 
^is  seems  more  reasonable,  as  the  testator  might  live  more  than  thirty 
years  after  the  date  of  the  will ;  and  since  the  Wills  Act,  1  V.  c.  26,  the  will 
speaks  only  from  the  day  of  the  death :  and  see  Taylor,  86,  1210.  In  Bufkeley 
V.  Jones,  M.  B.,  23  July,  1806,  A.  1560,  a  will  dated  in  July,  1813,  and  proved 
in  June,  1831,  was  received  as  evidence  of  title  to  land,  but  this  decree  went 
by  default. 

A  will  of  which  probate  had  not  been  granted  was  held  to  be  evidence  on 
production  of  an  affidavit  of  one  of  the  attesting  witnesses:  Ee  Wickena* 
Trusts,  27  W.  E.  880. 

Letters  testimonial  sealed  by  the  Supreme  Court  of  Victoria,  setting  forth 
verbatim  a  will  of  real  estate  made  in  the  colony,  and  stating  that  it  had 
been  duly  proved,  were  accepted  as  sufficient  for  the  purposes  of  the  usual 
preliminary  judgment  in  a  partition  action :  Waite  v.  Bingley,  21  Ch.  D.  674; 
but  on  petition  by  appointee  under  will  for  payment  out  of  Court,  probate  in 
the  Supreme  Court  of  New  Zealand  was  not  sufficient :  E,  Limehouse  Bd.  of 
Works,  Re  Vallance,  24  Ch.  D.  177. 

For  the  purpose  of  construing  a  will  the  Court  is  entitled  to  look  at  the 
original :  Re  Harrison,  Turner  v.  Helfard,  30  Ch.  D.  390,  C.  A. 

In  a  pedigree  case  the  will  of  the  father  or  reputed  father  of  a  person 
whose  legitimacy  is  disputed,  is  admissible  evidence  to  disprove  the  legiti- 
macy ;  Murray  v.  Milner,  12  Ch.  D.  845. 

And  a  declaration  by  A.,  in^  a  draft  will,  that  B.  passed  as  his  wife,  was 
admissible  in  evidence  as  to  the  marriage  of  A.  and  B.,  and,  being  relevant, 
was  not  to  be  excluded  because  the  document  was  not  complete  for  its 
primary  purpose :  //*  re  Lambert,  56  L.  J.  Ch.  122 ;  56  L.  T.  15 ;  but  where 
the  question  was  not  pedigree,  but  infancy,  a  declaration  by  a  deceased  parent 
as  to  his  child's  age  could  not  be  received :  Haines  v.  Guthrie,  13  Q.  B.  D. 
818,  C.  A. 

Where  a  deed  more  than  thirty  years  old  purports  to  be  an  appointment 
under  a  specied  power,  and  to  be  executed  by  the  attorney  of  the  donee  of 
the  power,  although  the  execution  of  it  by  the  attorney  as  such  ought  to  be 
presumed,  yet  there  is  no  rule  of  law  which  justifies  the  presumption  that 
the  attorney  was  duly  authorized  to  execute  the  power  :  In  re  Airey,  A,  y, 
Stapleton,  (1897)  1  Ch.  164. 

For  the  practice  with  regard  to  documents  which  prove  themselves,  and 
generally  as  to  documentary  evidence,  see  Dan.  501  et  seq. ;  and  as  to  the 
former  practice  of  proving  exhibits  vivd  voce,  or  by  affidavit  at  the  hear- 
ing, see  I)i^n.  519,  520;  a  deed  impeached  by  the  answer  cannot  be  bo 
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proved :  Hitchcock  y.  Carew,  Kay,  xiy. ;  a  witness  summoned  on  a  auhposna 
duces  tecum  need  not  be  sworn :  per  Chitty,  J.,  Lewin  v.  Zr.,  9  July,  1885.  As 
to  entries  against  interest  by  persons  since  dead,  see  Taylor  v.  Withamy  24 
W.  R.  877 ;  Bewley  v.  Atkinson,  13  C.  D.  283,  297 ;  Newbould  v.  Smith,  29  Ch.  D. 
127,  C.  A. ;  Masaey  v.  Allen,  13  Ch.  D.  658;  Hope  v.  //.,  W.  N.  (93)  20. 

Entries  by  a  person  in  discharge  of  his  official  dutj'  are  only  evidence  of 
the  facts  therein  stated,  when  the  facts  are  parts  of  a  transaction  effected  by 
such  person  himself,  which  it  is  his  duty  to  record :  Folini  v.  Gray,  Sturla 
V.  Freccia,  12  Ch.  D.  411,  C.  A. ;  5  App.  Ca.  623 ;  ex,  gr,,  a  survey  and  report 
made  by  a  surveyor  in  1816  in  discharge  of  a  duty  imposed  upon  him  by  the 
8th  section  of  34  G.  3,  c.  75,  upon  the  occasion  of  a  sale  of  Crown  lands,  and 
produced  out  of  the  proper  custody :  Evans  v.  Merthyr  Tydfil  District  Council^ 
(1899)  1  Oh.  241,  C.  A.,  distinguishing  Phillips  v.  Hudson,  L.  R.  2  Ch.  243. 

An  entry  in  a  stockbroker's  book  is  not  admissible  in  evidence,  either  as  a 
declaration  against  interest,  or  as  an  entry  in  the  ordinary  course  of  business 
by  a  person  whose  duty  it  was  to  make  it:  Massey  v.  Allen,  28  W,  R.  212  ; 
13  Ch.  D.  558 ;  and  an  entry  in  an  agent*s  diary  is  not  admissible  unless  it 
was  his  duty  to  make  the  whole  entry  :  Trotter  v.  Maclean,  13  Ch.  D.  574. 

An  unsigned  entry  in  a  book  in  which  it  appeared  to  be  the  practice  to  sign 
the  entries,  was  not  admitted  as  evidence  :  Fox  v.  Bearhlock,  17  Ch.  D.  429. 

An  entry  of  a  payment  of  interest  in  a  deceased  creditor's  book,  which 
would  have  the  enect  of  reviving  a  statute-barred  simple  contract  debt,  is  not 
admissible  in  evidence  as  an  entry  against  interest :  Newbould  v.  Smith,  29 
Ch.  D.  882 ;  but  see  S,  C,  14  App.  Ca.  423. 

And  as  to  admission  of  a  note  book  from  the  British  Museum,  a  document 
out  of  the  Cottonian  MSS.,  and  an  entry  in  a  parish  church  book,  see  Bidder 
V.  Bridges,  34  W.  R.  514 ;  52  L.  T.  529 ;  Lauderdale  Peerage  Case,  10  App.  Ca. 
692. 

The  fact  that  a  deposition  taken  in  a  suit  to  perpetuate  testimony  and  duly 
sealed  up  by  the  examiners,  is  found  unsealed,  is  not  evidence  of  user  or 
adoption  by  the  party  on  whose  behalf  the  deponent  was  examined  so  as  to 
render  it  admissible  as  an  admission  by  conduct :  Evans  v.  Merthyr  Tydfil 
District  Council,  (1899)  1  Ch.  241,  C.  A. 

The  admission  by  the  deceased  person  must  have  been  actually  against 
interest  when  made ;  an  admission  by  a  banki^upt  that  a  debt  is  due  is  not 
admissible  by  reason  of  the  mere  possibility  of  tnere  being  a  surplus  after 
paying  creditors:  Exp,  Edwards,  Re  Tollemache,  14  Q.  B.  D.  415,  C.  A. 

As  to  the  admissibility  of  declarations  by  testator  to  prove  contents  of  a  lost 
will,  see  Woodward  v.  Goulstone,  1 1  App.  Ca.  469. 

For  a  case  in  which  an  ancient  document,  coming  from  the  proper  custody 
and  stating  a  compromise  on  terms  by  a  former  tenant  abandoning  his  claim 
of  light  to  trespass,  was  admissible  as  evidence  of  an  act  of  ownership  by  a 
predecessor  in  title,  though  not  as  an  admission  by  the  tenant,  see  Blandy^ 
Jenkins  v.  Earl  of  Dunraven,  (1899)  2  Ch.  121,  C.  A. 

The  Gen.  Ord.  43,  of  26th  Aug.  1841,  as  to  proving  exhibits  by  affidavit  at 
the  hearing,  was  not  included  in  the  Cons.  Ord.  1860 ;  but  by  Prel.  Ord.  r.  5, 
and  now  by  O.  Lxxii,  2,  the  practice  under  it  (though  rarely  resorted  to)  has 
remained.  A  deed  could  be  proved  as  an  exhibit  at  the  hearing  of  a  motion 
for  decree :  Woodbum  v.  Grant,  22  Beav.  487 ;  but  the  Court  had  a  discretion, 
and  would  not  allow  important  evidence  to  be  unexpectedly  slipped  in  at  the 
lajst  moment ;  and  where  an  order  of  course,  to  prove  in  support  of  the  main 
issue  a  letter  of  which  no  notice  had  been  given,  was  obtamed  during  the 
hearing  of  a  cause,  the  Court  refused  to  allow  proof :  Wilson  v.  Thombury, 
10  Ch.  239.     As  to  the  former  practice,  see  Dan.  519,  520. 

Judgments  in  other  Courts  under  Cons.  Ord.  19,  r.  4,  and  office  copy  pro- 
oeedines  in  other  Courts  {Manby  v.  Bewicke,  3  Jur.  N.  S.  685 ;  6  W.  R.  867), 
mi^ht  oe  read  without  an  order ;  but  in  Hill  v.  Hibbit,  7  Eq.  421,  an  appli- 
cation that  evidence  taken  de  bene  esse  in  one  suit  might  be  read  in  another 
was  refused,  and  in  White  v.  Cox,  2  Ch.  D.  397,  V.-C.  B.  held  that  the  bill, 
answer,  and  decree  in  another  suit  must  be  proved  by  an  affidavit  which 
should  also  prove  the  identity  of  the  first  Deft  in  that  suit  with  the  Pit 
in  this ;  and  proceedings  in  a  Sheriff's  Court  in  Scotland  were  admissible  as 
to  matters  of  pedigree  :  Lyell  v.  Kennedy,  14  App.  Ca.  437. 

As  to  reading  evidence  taken  in  another  cause  or  matter,  v,  sup.  Chap. 
VIII.,  "  EVIDENOB,"  p.  105, 
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The  report  of  a  Judge  of  an  Irish  Court,  and  the  shorthand  notes  of  his 
judgment  exhibited  to  an  affidavit,  were  aJUowed  to  be  used  as  evidence  of 
•what  was  decided  in  Ireland :  Houstoun  v.  M.  of  Sligo,  29  Ch.  D.  448,  458, 
C.  A. 

A  judgment  may  be  proved  by  the  production  of  a  duly  certified  copy  of 
an  entry  in  the  entry  book  of  judgments  of  the  Court  in  which  the  judgment 
was  recovered  :  Exp,  Ariderson,  Be  ToUemache^  14  Q.  B.  D.  606,  C.  A. 

The  file  of  the  proceedings  in  bankruptcy  is  not  in  the  nature  of  a  record : 
Exp,  Bacmi,  Re  Bond,  17  Ch.  D.  447,  C.  A. 

As  to  admissibility  and  effect  of  previous  decrees  and  judgments  as  evi- 
dence in  subsequent  actions  brought  in  assertion  of  prescriptive  rights,  see 
Earl  de  la  Warr  v.  Miles,  17  Ch.  D,  535,  C.  A. ;  Neill  v.  Duke  of  Detx^miiire, 
8  App.  Ca.  135 ;  Hanhury  v.  Jenkim,  70  L.  J.  Ch.  730. 

By  Jud.  Act,  1873,  s.  61,  all  writs  and  documents  and  exemplifications  and 
copies  thereof,  purporting  to  be  sefiJed  with  the  seal  of  the  district  registry, 
shall  be  received  in  evidence  without  further  proof . 

And  by  0.  viii,  2,  the  production  of  a  writ  of  summons  which  has  been 
renewed  is  sufficient  evidence  of  its  renewal  and  of  its  ori^nal  date. 

Where  two  causes  strongly  resemble  each  other  in  pomt  of  fact,  but  the 
allegations  of  fact  are  not  tne  same  in  each,  the  record  of  one  cannot  be 
referred  to  for  the  purpose  of  explaining  or  supplying  anything  in  the  other: 
Gann  v.  Johnson,  L.  R.  4  H.  L.  265. 

A  press  copy  of  a  letter,  in  the  handwriting  of  the  Pit,  scheduled  to  his 
affidavit  of  documents,  was  admitted  as  evidence  on  the  part  of  the  Deft, 
though  objected  to  by  the  Pit  as  not  proved ;  Wilson  v.  Comptoriy  L.  JJ., 
26th  Feb.  1874,  B.  931. 

Production  by  a  witness  of  a  copy  of  a  letter  made  by  him,  which  letter  he 
swore  he  would  have  posted  in  the  ordinary  course  of  business,  was  held  to 
be  evidence  of  posting:  Trotter  v.  Maclean,  13  Ch.  D.  574. 

A  letter  from  the  master  of  a  ship  to  the  owners  is  admissible  as  evidence 
against  them  in  regard  to  facts  therein  stated,  but  the  opinion  of  the  master 
expressed  in  such  letter  is  not  evidence :  The  Sol  way,  10  P.  D.  137 ;  citing 
Nothard  v.  Pepptr,  17  C.  B.  N.  S.  39. 

Verbal  declarations  or  written  entries  by  a  deceased  person  against  his 
interest  are  sufficient  evidence  of  the  truth  :  see  Bewley  v.  Atkinson,  13  Ch.  D. 
283,  297 ;  Taylor,  437. 

The  13  &  14  V.  c.  35,  s.  28  (repealed  by  46  &  47  V.  c.  49),  empowered  the 
Court,  at  the  hearing  of  the  cause,  or  on  further  directions,  to  receive  proof 
by  affidavit  of  all  proper  parties  being  before  the  Court,  and  of  matters 
requiring  proof,  before  ordering  payment  of  moneys  belonging  to  any 
married  woman,  and  of  other  matters  not  directly  in  issue  in  the  cause. 

As  to  what  matters  might  and  mirfit  not  be  so  proved,  see  Devey  v.  Thorn^ 
ton,  9  Ha.  233;  Bushy,  Watkins,  14  Beav.  33;  Fowler  y,  Reynal,  15  Jur.  1019, 
2  D.  G.  &  Sm.  749;  3  M.  &  G.  500;  Hoghton  v.  //.,  15  Beav.  278;  Bear  v. 
Smith,  5  D.  &  S.  92  ;  Fallmvs  y,  Dillon,  2  W.  R.  507  ;  Batemany,  Margerison, 
2  W.  R.  607,  6  Ha.  496 ;  Dehvante  v.  Child,  6  Jur.  N.  S.  118 ;  1  L.  T.  397. 

Now,  by  O.  XXXVII,  1 ,  the  Court  or  Judge  may  at  any  time,  for  sufficient 
reason,  order  that  any  particular  fact  or  facts  may  be  proved  by  affidavit,  or 
that  the  affidavit  of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such 
conditions  as  the  Court  or  Judge  may  think  reasonable.  But  whether  this 
applies  on  motion  for  judgment,  qu. :  Ellis  y.  Bobbins,  50  L.  J.  Ch.  512. 

The  Births  and  Deaths  Registration  Act,  1836  (6  &  7  W.  4,  c.  86),  s.  38, 
enacts  that  all  certified  copies  of  entries  purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  General  Register  Office,  shall  be  received  as  evidence  of 
the  birth,  death,  or  marriage,  to  which  the  same  relates,  without  any  further 
or  other  proof  of  such  entry ;  but  the  identity  of  the  person  named  in  such 
certificate  must  be  proved.  Extracts  from  the  district  registries  were  not 
formerly  received  by  the  Court,  but  they  are  now  generally  admitted  as 
evidence.  In  Be  Bunny,  M.,  R.,  25th  Feb.  1871,  certificates  signed  by  the 
Registrar  General  of  New  Zealand  were  accepted  without  verification.  And 
so  also  entries  of  baptisms  in  India  were  admitted :  Queen^s  Proctor  v.  -Fry, 
4  P.  D.  231. 

And  as  to  entries  of  marriages  in  India,  see  Raddiffe  v.  i?.,  1  Sw.  &  Tr. 
467 ;  The  Peerless,  1  Lush.  42. 

A  certificate  of  birth  is  not  evidence  of  the  date  of  the  birth,  but  only  of 


SECT.  I.]  Trial  165 

the  fact  of  the  birth  haying  taken  place  before  the  date  of  registration  :  Re 
WxntU,  9  E5.  373. 

An  entry  in  a  baptismal  register  of  the  date  of  birth,  though  not  per  ae  proof 
that  the  child  was  oom  on  the  day  stated,  will  not  be  rejected  altogether  as  an 
item  of  evidence  upon  an  inquiry  as  to  the  child's  legitimacy :  Be  Turner, 
QUikUttr  V.  Harding,  29  Ch.  I).  985 ;  and  see  Taylor,  Evid.  (9th  ed.)  1170. 

A  description  of  age  and  birthplace  in  the  report  of  a  foreign  government, 
not  material  for  the  purpose  for  which  the  report  was  made,  is  not  admissible 
f^  evidence  of  the  facts  therein  stated :  Sturla  y.  Frecciu,  12  Ch.  D.  411;  5 
Am).  Ca.  623. 

By  the  Stamp  Act,  1891  (54  &  55  V.  c.  39),  s.  64,  and  sched.,  a  certified 
copy  or  extract  of  or  from  any  register  of  births,  baptisms,  marriages,  deaths, 
or  burials,  requires  an  adhesiye  penny  stamp,  which  is  to  be  cancelled  by  the 
person  signing  the  copy  or  extract. 

Ptohate  or  Tetters  of  admon  are  not  received  as  eyidence  of  the  death,  but 
only  to  show  who  represents  the  deceased. 

By  the  Eyidence  Act,  1851  (14  &  15  Y.  c.  99),  s.  7,  foreign  and  colonial  acts 
of  state,  judgments,  &c.,  are  provable  by  certified  copies,  without  proof  of 
seal  or  signature,  or  judicial  character  of  the  person  signing  the  same. 

Foreign  law  is  a  matter  of  fact,  to  be  decided  on  the  evidence  of  advocates 
practising  in  the  Courts  of  the  country  whose  law  is  to  be  ascertained ;  but  if  the 
witnesses  in  their  evidence  refer  to  any  passage  in  the  code  of  their  country, 
as  containing  the  law  applicable  to  the  case,  the  Court  is  at  liberty  to  look 
at  those  passages  and  consider  what  is  their  proper  meaning:  Concha  y. 
MurUUa,  40  Ch.  D.  543,  0.  A. 

The  status  and  boundaries  of  foreign  states  are  matters  within  the  judicial 
cognizance  of  the  Court,  which,  if  in  doubt,  will  apply  for  information  to  the 
Foreign  Secretary,  whose  reply  is  condusiye :  Foster  y.  Olohe  Venture  Syndi- 
cate,  (1900)  1  Ch.  811. 

By  sect.  8,  apothecaries'  certificates  are  admissible  without  proof  of  seal ; 
by  sect.  9,  documents  admissible  vnthout  proof  of  seal,  &c.,  in  England  or 
Wales,  are  equally  admissible  in  Ireland ;  by  sect,  ip,  documents  admissible 
without  proof  of  seal,  &c.,  in  Ireland,  are  equally  admissible  in  England 
and  Wales;  by  sect.  11,  documents  admissible  without  proof  of  seal,  &c.,  in 
England,  Wales,  or  Ireland,  are  equally  admissible  m  the  colonies;  by 
sect.  12,  registers  of  British  vessels,  and  certificates  of  registry,  are 
admissible  as  prima  facie  evidence  of  their  contents,  without  proof  of 
BigDature,  &c. ;  by  sect.  13,  conviction  or  acquittal  of  a  person  charged,  may 
be  proved  by  the  certificate  of  the  clerk  of  the  Court. 

By  sect.  14,  whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  and  no  statute  exists  which  renders  its  contents  proyable  by  means 
of  a  copy,  any  copy  thereof,  or  extract  therefrom,  shaU  be  admissible  in 
evidence  in  any  court  of  justice,  or  before  any  person  now  or  hereafter 
having  by  law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  provided  it  be  proved  to  be  an  examined  copy  or  extract, 
or  provided  it  purport  to  be  signed  and  certified  as  a  true  copy  or  extract 
by  the  officer  to  whose  custody  the  original  is  intrusted.  The  officer  is  to 
furnish  such  copy  or  extract  on  being  paid  for  it  at  the  rate  there  mentioned. 

Under  sect.  14,  extracts  from  parish  registers  of  marriages,  &c.,  purporting 
to  be  signed  by  the  incumbent  or  his  curate,  are  now  received  without 
further  verification:  Be  Hall,  17  Jur.  29;  9  Ha.  xvi;  Re  Porter,  2  Jur. 
N.  8.  349;  2  W.  B.  386;  inf,  Yol.  II.  p.  1257  ;  The  Queen  y.  Weaver,  L.  R. 
2  C.  C.  E.  5 ;  and  see  (as  to  census  returns)  Dublin  Corp,  y.  Bray  Commrs 
(1900),  2  I.  K.  88. 

As  to  extra-parochial  renters,  see  the  Non-Parochial  Registers  Act,  1840 
(3  &  4  Y.  c.  92),  and  see  Births  and  Deaths  Registration  Acts,  1858  (21  &  22 
V.  c.  25);  1874  (37  &  38  Y.  c.  88),  the  latter  Act  repealing  Act  of  1858 
except  sects.  1  to  4. 

As  to  extracts  from  registers  of  births  and  baptisms  in  Scotland,  as 
evidence  of  the  marriage  of  the  parents,  see  Lyle  y.  Ellwood,  19  Eq.  98. 

Scottish  pa]y)chial  registers  and  certified  extracts  from  them  are  receivable 
in  evidence  in  England  :  Lyell  y.  Kennedy,  14  App.  Ca.  437. 

It  being  shown  that  foreign  registers  of  births  could  not  be  removed,  the 
contents  of  an  entry  were  proyed  by  a  copy  verified  by  a  witness  who  had 
himself  compared  it  with  the  original:  Burnahy  y.  Baillie,  42  Ch.  D.  282. 
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Copies  of  entries  of  baptisms  and  of  marriages  in  India  transmitted  to  the 
India  OflBce  are  admissible  in  evidence :  Queen* s  Proctor  v.  Fry^  4  P.  D.  231 ; 
BatcliffY,  R,,  1  Sw.  &  Tr.  467 ;   The  Peer  less,  1  Lush.  42. 

The  report  of  a  committee  appointed  by  a  public  department  in  a  foreign 
state,  though  addressed  to  that  department  a'nd  acted  on  by  the  govenunent 
is  not  necessarily  admissible  here  as  evidence  of  all  the  facts  therein  stated : 
Sturla  V.  Freccia,  5  App.  Ca.  623. 

A  statutory  certificate  under  seal  of  execution  of  works  entitling  a  oo. 
to  a  charge  is  only  priind  facie  evidence  in  favour  of  the  co. :  LtindownerM 
W.  of  England  Drainage  Co.  v.  Ash/ord,  16  Ch.  D.  411. 

The  discretion  given  to  the  Bank  of  England  of  requiring  stricter  evidence 
of  proof  of  title  than  is  ordinarily  admitted  by  the  Court  of  Chancery,  will 
not  be  interfered  with :  see  33  &  34  V.  c.  71  (National  Debt  Act,  1870),  s.  24 : 
Proeser  v.  Bank  of  England^  13  Eq.  613;  see  also  Biseley  v.  Shepherd^  21 
W.  E.  782 ;  and  directors  of  an  insurance  office  were  entitled  to  further 
evidence  of  death  of  c.  q,  vie  than  an  order  imder  6  Anne,  c.  27 :  Doyle  v. 
City  of  Glasgow  Life  Assurance  Co,y  53  L.  J.  Ch.  527. 

By  O.  LXI,  7,  all  copies,  certificates,  and  other  documents  appearing  to  be 
sealed  with  the  seal  of  the  Central  Office  shall  be  presumed  to  be  office  copies, 
&c.,  issued  from  the  Central  Office,  and  if  duly  stamped  may  be  received  in 
evidence  without  further  authentication. 

The  C.  t.  P.  Act,  1854  (17  &  18  V.  c.  125),  s.  26,  enacts  that  it  shall  not 
be  necessary  to  prove  by  the  attesting  witness  any  instrument  * '  to  the 
validity  of  which  attestation  is  not  requisite,''  and  such  instrument  may 
be  proved  by  admission  or  otherwise,  as  if  there  had  been  no  attesting 
witness. 

On  unopposed  applications  for  payment  of  money  out  of  Court,  any  deed 
required  to  be  proved  is  usually  required  to  be  proved  by  the  attesting 
witness:  Be  Beay,  1  Jur.  N.  S.  222;  Pedder  v.  P.,  M.  E.,  24th  Nov.  J 859, 
Eeg.  Min.  f .  63 ;  Be  Rice,  32  Ch.  D.  35,  C.  A.  And  in  non-contentious  cases 
generally  it  is  the  rule  that  a  deed  should  be  proved  by  the  attesting  witness : 
per  Cotton,  L.  J.,  in  Be^Felthoxisey  14  June,  1884.  If  the  attesting  witness 
be  dead,  or  abroad,  or  cannot  be  found,  the  proper  course  is  to  prove  these 
circumstances,  and  the  signature  of  the  witness.  Where  the  attestmg  witness 
was  abroad,  the  Court  of  Appeal  required  an  affidavit  that  an  endeavour  had 
been  made  to  find  a  witness  to  prove  his  handwriting,  before  allowing  the 
deed  to  be  proved  by  proving  the  handwriting  of  the  grantor :  Be  Bice,  sup., 
overruling  Be  Muir,  21  W.  E.  749.  A  deed  under  seal  requires  proof  of  the 
delivery  by  the  party,  not  merely  of  the  signature.  A  power  of  attorney 
to  receive  money,  though  usually  imder  seal,  need  not  be  so :  v.  in/, 
p.  238. 

Where  all  parties  are  represented,  sect.  26  applies,  and  proof  by  the  at- 
testing witness  can  be  dispensed  with:  Wvrthington  v.  Moore,  CJhitty,  J., 
24  Feb.  1891 ;  64  L.  T.  338. 

A  party  to  a  deed  is,  of  course,  competent  to  admit  or  to  prove  his  own 
execution  thereof ;  but  where  it  has  to  be  executed  with  certain  formalities, 
quaere  whether  he  can  admit  or  prove  more  than  his  own  signature. 

Absence  of  seal  from  deeds,  there  being  no  evidence  that  they  ever  had 
been  sealed,  rendered  them  invalid.  Though  it  is  unimportant  what  a  seal  is 
made  of,  yet  there  must  be  something  in  the  nature  of  an  impression  on  the 
deed:  Nat.  Prov,  Bank  v.  Jackson,  33  Ch.  D.  1,  C.  A. 

By  sect.  27,  disputed  writing  may  be  compared  by  witnesses  with  any 
writing  proved  to  be  genuine,  and  the  writings  and  evidence  submitted  to 
the  Court  and  jury. 

By  the  Bankers'  Books  Evidence  Act,  1879  (42  &  43  V.  c.  11],  s.  3,  a  copy 
of  any  entrj*^  in  a  banker's  books  is  (subject  to  the  provisions  oi  that  Act)  to 
be  received  as  prima  facie  evidence  of  such  entry,  and  of  the  matters,  trans- 
actions, and  accounts  therein  recorded,  in  all  legal  proceedings,  i.^.  (see  s.  10), 
any  civil  or  criminal  proceeding  or  inquiry  in  which  evidence  is  or  may  be 
given,  including  an  arbitration.  Sect.  4  provides  for  the  proof  to  be  g^ven 
that  the  book  from  which  the  entry  is  taken  is  a  banker's  ooo^,  and  sect.  5 
for  the  mode  of  verification  of  the  copy.  An  affidavit  of  the  manager  of  a 
bank  setting  out  copies  of  certain  entries  from  the  bank  books  iBprimd  facie 
evidence  of  the  entries  :  Harding  y.  Williams,  14  Ch.  D.  197,  0.  A. 
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As  to  inspection  under  the  Act,  v.  sup,  p.  81 ;  and  see  Dan.  507. 

Sect.  3  is  not  confined  to  legal  proceedings  in  which  the  originals  would  be 
Omissible  as  evidence,  but  makes  the  copies  admissible  evidence  against 
any  one,  c.  ^.,  entries  in  Deft*8  bankers*  books  evidence  against  Pit :  Harding 
V.  Waiiams,  14  Ch.  D.  197,  0.  A. ;  Dan.  607. 

For  orders  under  the  Act,  see  Henry  v.  Lawrill,  27  May,  1880 ;  Doyle 
V.  Mulkern,  13  Jane,  1884;  Be  Pickering's  Estate,  Pickering  v.  P.,  2  Dec, 
1884. 

By  O.  XXXI,  15,  no  party  may  put  in  evidence  any  document  referred  to 
in  his  pleadings  or  evidence  wmcn  he  has  failed  to  produce  for  inspection 
after  notice  to  do  so,  unless  he  can  satisfy  the  Court  that  ho  has  some  cause 
for  not  producing  it:  Webster  v.  Whewall,  15  CD.  120.  The  effect  of  this 
rule  and  r.  17  is  not  to  take  away  the  privilege,  but  merely  to  imposer  a 
penalty :  Roberts  v.  Oppenheim^  32  W.  B.  654. 

As  to  proving  proclamations,  orders,  and  regulations  issued  by  his 
Majesty,  or  by  Qie  Privy  Council,  or  by  the  Treasury,  the  Admiralty,  the 
Secretaries  of  State,  the  Board  of  Trade,  or  the  Poor  Law  Board,  see  the 
Doc.  Ev.  Act,  1868  (31  &  32  V.  c.  37);  by  33  &  34  V.  c.  79,  s.  21,  the 
Postmaster-General ;  oy  34  &  35  V.  c.  70,  s.  5,  the  Local  Government  Board ; 
and  by  40  &  41  V.  c,  21,  s.  51  (the  Prison  Act,  1877),  rules  under  that  Act. 
By  the  Doc.  Ev.  Act,  1882  (45  V.  c.  9),  s.  2,  documents  in  the  above-men- 
tioned Acts  referred  to,  printed  under  the  superintendence  of  his  Majesty's 
Stationery  Office,  are  to  oe  receivable  in  evidence. 

As  to  proving  declarations  of  nationality  under  the  Naturalization  Act, 
1870,  and  entries  in  any  register  thereunder,  and  proving  certificates  of 
naturalization,  and  of  re-admission  to  British  nationality,  see  that  Act 
(33  V.  c.  14),  8.  12.  The  usual  qualified  certificate  under  the  Naturalization 
Act,  1870,  effects  only  a  partial  naturalization,  and  a  French  subject  does 
not,  by  taking  out  such  a  certificate,  lose  his  French  status,  as  he  cannot  be 
completely  naturalized,  except  by  authority  of  the  French  Government : 
Be  Bourgoise,  41  Ch.  D.  310,  0.  A. 

By  33  &  34  Y.  c.  75,  s.  83,  orders,  minutes,  certificates,  notices,  requisi- 
tions, and  documents  of  the  Education  Department  may  be  proved  by  the 
production  of  a  copy  purporting  to  have  been  signed  by  a  secretary  or  under- 
secretary of  the  department. 


STAMPS. 

By  s.  14  of  the  Stamp  Act,  1891  (54  &  55  Y.  c.  39),  which  came  into 
operation  on  the  1st  Jan.  1892,  it  is  provided  that  upon  the  production  of 
an  instrument  chargeable  with  any  duty  as  evidence  in  any  Court  of  civil 
jurisdiction,  or  before  an  arbitrator  or  referee,  notice  shall  be  taken  by  the 
Judge,  arbitrator  or  referee  of  any  omission  or  insufficiency  of  the  stamp 
thereon,  and  if  the  instrument  is  one  that  may  legally  be  stamped  after  the 
execution  thereof,  it  may,  on  payment  to  the  officer  oi  the  Court  whose  duty 
it  is  to  read  the  instrument,  or  to  the  arbitrator  or  referee,  of  the  amount  of 
the  unpaid  duty,  and  the  penalty  pavable  on  stamping  the  same,  and  a 
farther  sum  of  1/.,  be  received  in  evidence,  saving  all  just  exceptions,  on 
other  grounds.  An  instrument  which  was  held  to  be  a  bill  of  exchange, 
&Qd  not  an  equitable  assignment,  could  not  be  stamped:  Exp,  Shellard, 
17  Eq.  109 ;  but  see  Bryce  v.  Bannister,  3  Q.  B.  D.  569. 

Formerly  it  was  the  duty  of  the  registrar  to  call  the  attention  of  the 
Judge  to  the  omission  or  insufficiency  of  the  stamp.  The  duty  of  taking 
notice  thereof  is,  by  the  above-cited  section,  cast  upon  the  Judge,  but  the 
registrar  is  to  receive  the  stamp  duty  and  penalty,  and  the  sum  of  1/., 
mentioned  above ;  but  though  he  omits  to  do  so,  yet  all  documents  which 
Iiave  to  be  entered  in  the  judgment  must  be  duly  stamped  before  the  order 
is  passed. 

But  in  practice  the  Court  accepts  the  undertaking  of  the  solr  as  its  own 
officer  that  documents  shall  be  stamped  before  the  order  is  drawn  up,  without 
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Tequiring  any  signature  of  the  registrar's  book  or  otiier  document,  the  under- 
taJung  being  treated  as  satisfying  the  obligations  of  the  Act  of  1891 :  Re 
Coolgardie  Ooldfidds,  Be  Cannon,  Son  &  Morten,  (1900)  1  Ch.  475,  478  (refer- 
ring to  Jennings  y,  Christopher,  ex  relatione  Lavie,  Registrar). 

A  solr  giving  such  an  undertaking  is  personally  responsible.  Where  such 
an  undertaking  was  given  and  not  fulfilled,  the  Court  directed  that  the  order 
should  be  drawn  up  without  entering  the  unstamped  documents  and  ordered 
the  solr  within  four  days  to  produce  the  documents  to  the  registrar  duly 
stamped:  S,  C, 

Since  the  Customs  and  Inland  Eevenue  Act,  1888  (51  &  52  Y.  c.  8^,  the 
amounts  payable  on  deeds  unstamped,  or  insufficiently  stamped,  proauced 
in  evidence,  have  been  as  follows  : — (1.)  The  deficient  amount  of  the  duty. 
(2.)  10/.  penalty.  (3.)  1/.  under  sect.  16  of  the  Stamp  Act,  1874.  (4.)  When 
the  impaid  duty  exceeds  10/.,  interest  on  the  deficiency  at  the  rate  of  dZ. 
p.  o.  per  ann.  from  the  date  of  the  deed  until  payment.  (5.)  An  additional 
penalty  equivalent  to  the  whole  (not  the  deficiency;  of  the  stamp  duty  thereon, 
unless  a  reasonable  excuse  for  the  delay  in  stamping,  or  for  the  omission, 
to  stamp,  or  the  insufficiency  of  the  stamj^  be  affonied  to  the  satisfaction  of 
the  Judge. 

Under  s.  15  of  the  Stamp  Act,  1891,  the  penalties  are  as  follows : — *'  Save 
where  other  express  provision  is  in  this  Act  made,  any  unstamped  or  insufi&- 
ciently  stamped  instrument  may  be  stamped,  after  the  execution  thereof,  on 
payment  of  the  unpaid  duty  and  a  penalty  of  10/.,  and  also  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  10/.,  of  interest  on  such  duty  at  the 
rate  of  5/.  p.  c.  per  ann.  from  the  day  upon  which  the  instrument  was 
first  executed  up  to  the  time  when  tne  amount  of  interest  is  equal  to 
the  unpaid  duty. 

Receipts  for  pajnnents  not  duly  stamped  were  received  in  evidence  by 
consent.  The  Stamp  Act  not  permitting  the  stamp  to  be  added  ex  post/cuio, 
either  with  or  without  a  penalty,  the  Court  held  it  was  not  bound  to  object 
under  the  Act :  Orange  v.  Pickford,  V.-C.  K.,  4  June,  1860,  Reg.  Min.  f. 
79 ;  following  Thompson  v.  Webster,  L.  JJ.,  21  July,  1869,  Reg.  Mm.  f .  121  ; 
12  Nov.  1859,  Reg.  Min.  f.  19. 

Where  an  instrument  is  capable  of  being  viewed  in  two  different  aspects 
involving  different  rates  of  stamp  duty,  it  may  be  admitted  in  evidence  if 
relied  on  in  the  aspect  in  which  it  is  properly  stamped :  Adajns  v.  Morgan, 
12  L.  R.  Ir.  1 ;  14  L.  R.  Ir.  140,  citing  Buck  v.  Bobson,  3  Q.  B.  D.  686 ; 
Bryce  y.  Bannister,  ib,  569 ;  Fisher  y.  Calvert,  27  W.  R.  301. 

As  to  agreements  requiring  a  stamp,  see  Carlill  y.  Carbolic  Smoke  Ball  Co,, 
(1892)  2  Q.  B.  484,  490,  and  cases  there  cited. 

Probate  or  letters  of  admon  insufficiently  stamped  must  be  properly 
stamped  before  the  judgment  is  drawn  up. 

An  unstamped  deed  was  allowed  to  be  given  as  evidence  of  an  act  of 
bankruptcy :  Exp,  Squire,  4  Ch.  47.  . 

The  Court  will  not  receive  parol  evidence  of  a  written  a^eement  never 
stamped ;  though  fraudulently  destroyed  by  the  person  agamst  whom  it  is 
sought  to  be  enforced :  Smith  y,  Henley,  1  Ph.  391.  Sectis,  where  the  evi- 
dence was  a  draft  or  other  writing  admitting  of  being  stamped :  S,  C,  395 ; 
Blair  v.  Ormond,  1  D.  &  S.  428  ;  Bousfield  v.  Godefroi,  5  Bing.  418.  But  in 
the  absence  of  evidence  it  will  be  presumed  that  the  agreement  was  stamped ; 
and  see  Gilchrist  v.  Herbert,  W.  N.  (72)  33,  133;  26  L.  T.  381 ;  20  W.  E, 
348;  Tayl.  Ev.  145,  148;  Hart  v.  H.,  1  Ha.  1,  where,  under  the  circum- 
stances, the  Court  directed  an  inquiry  what  had  become  of  the  agreement. 

Missing  instruments  are  generally  presumed  to  have  been  duly  stamped 
unless  some  evidence  to  the  contrary  be  given,  when  the  burden  of  proof 
is  shifted  to  the  person  setting  up  the  instrument :  Tayl.  Ev.  133 ;  Maritte 
Investment  Co,  v.  Haviside,  L.  R.  5  H.  L.  624 ;  Closmadeuc  v.  Carrell,  2  Jiu'. 
N.  S.  474 ;  Cole  v.  Binks,  Kay,  J.,  25  March,  1885,  where  the  action  for 
specific  performance  was  dismissed  with  costs. 

In  May  y.  M,,  33  Beav.  81,  an  unsatisfactory  cop^  of  a  lost  agreement  was 
not  allowed  to  be  stamped  in  order  to  its  being  put  in  evidence. 
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All  instruments  executed  out  of  the  kingdom  are  liable  to  stamp  duty,  if 
they  relate  to  property,  or  are  to  be  acted  upon  within  the  kingdom ;  and 
also  all  instruments  executed  within  the  kingdom:  Wright  y.  Commra  of 
Inland  Jievenue,  11  Exch.  458;  24  L.  J.  Exch.  49;  and  see  Gren/ell  v. 
Same,  1  Ex.  D.  242. 

Where,  as  in  the  case  of  some  foreign  deeds  which  are  retained  by  the 
notary  abroad,  the  Court  acts  on  a  copy,  there  is  no  provision  for  levying 
the  stamp  duty  by  stamping  a  copy :  Brown  v.  Collins ,  Kay,  J.,  13  and  30 
July,  1883,  Eeg.  Min.  Book,  f.  155. 

A  mortgage  deed  stamped  only  with  a  deed  stamp  and  not  with  an  ad 
vaJorem  stamp,  is  not  "duly  stamped*'  within  sect.  17  of  the  Stamp  Act, 
1870 :    Whiting  to  Loomes,  14  Ch.  D.  822 ;  affd.  17  Ch.  D.  10,  C.  A. 

An  allotment  letter  though  unstamped  is  receivable  as  evidence  of  the 
allotment  having  been  received :  Be  WhitUy  Partners,  SteeVs  Case,  49  L.  J. 
Ch.  176. 

A  bill  drawn  in  France  on  the  Bank  of  England  was  properly  stamped  by 
the  bolder  with  a  penny  stamp  :  lie  Boyse,  Crofton  v.  C,  33  Ch.  D.  612. 

As  to  whether  an  instrument  should  be  stamped  as  a  debenture  or  a 
promissory  note,  see  British  India  Steam  Navigation  Co,  v.  Commra  of 
Inland  Revenue,  7  Q.  B.  D.  165. 

An  agreement  for  sale  of  goodwill  was  not  a  conveyance  on  sale  within 
sect.  70  of  the  Stamp  Act,  1870,  although  in  equity  the  purchaser  thereby 
became  owner:  Commrs  of  Inland  Revenue  v.  Angus,  23  Q.  B.  D.  679, 
C.  A. ;  but  see  52  V.  c.  7,  s.  18. 

A  promissory  note  insufficiently  stamped  is  not  admissible  as  a  receipt  for 
the  money :  Ashling  v.  Boon,  (1891)  1  Ch.  568 ;  but  may  be  used  by  the  Pit 
for  the  purpose  of  refreshing  the  Deft's  memory  and  obtaining  from  him  an 
admission  of  a  loan:  Birchall  v.  Bullough,  (1896)  1  Q.  B.  325;  and  as  to 
document  requiring  to  be  stamped  as  an  agreement  or  as  a  promissory  note, 
see  Yeo  v.  Dawe,  53  L.  T.  125, 

A  letter  amounting  to  an  order  for  payment  of  money  cannot  be  admitted 
in  evidence  if  unstamped :  Re  Whitting,  Exp,  Rowell,  48  L.  J.  Bkcy.  46. 

A  settlement  of  contingent  reversionary  interests  in  specified  sums  of  stock 
vested  in  trustees,  with  power  to  vary  securities  at  discretion,  is  liable  to 
duty  under  sect.  3 :  Onslow  v.  Commrs  of  Inland  Revenue,  24  Q.  B.  D.  584  ; 
(1891)  1  Q.  B.  239,  C.  A. 

Sect.  11  of  the  Customs  and  Inland  Bevenue  Act,  1889  (52  &  53  Y.  c.  7), 
amending  sect.  38  (c)  of  the  Act  of  1881  (44  &  45  Y.  c.  12),  has  been  held  to 
be  retrospective,  so  tnat  the  amended  construction  of  the  expression  **  volun- 
tary settlement"  was  to  be  applied  although  the  property  had  passed  to  the 
beneficiaries,  and  the  proceecUngs  to  recover  the  duty  been  taken  previously 
to  the  Act  of  1889 :  A.  O,  v.  Theobald,  24  Q.  B.  D.  557. 

Property  appointed  under  a  power  in  a  marriage  settlement  to  a  volunteer 
passes  under  such  settlement  within  sect.  38  of  44  &  45  Y.  c.  12 :  A.  G,  v. 
Chapman,  (1891^  2  Q.  B.  526 ;  and  as  to  what  constitutes  within  the  section 
a  voluntary  settlement  whereby  a  life  interest  is  reserved  to  the  settlor,  see 
S.  C,  and  A,  G,  v.  Gosling,  (1892)  1  Q.  B.  545. 

As  to  stamp  on  **  policy  of  insurance  for  any  payment  by  way  of  indemnity 
against  loss  or  damage  of  or  to  any  property,  see  Mortgage  Ins,  Co,  v. 
Commrs  of  Inland  Revenue,  20  Q.  B.  D.  645. 

Compensation  for  loss  of  trade  on  compulsory  sale  of  land  under  the  Lands 
Clauses  Act  (Scotland)  (8  &  9  Y.  c.  19)  was  held  to  be  part  of  the  considera- 
tion for  sale:  Inland  Revenue  v.  Glasgow  <&  S,  W,  Ry,  Co,,  12  App.  Ca. 
315. 

Court  fees  are  to  be  paid  by  stamps,  and  no  document  is  to  be  received  in 
evidence  unless  properly  stamped ;  but  if  any  such  document  is  received, 
filed,  or  used  without  the  proper  stamp  through  inadvertence  or  mistake,  the 
same  may  be  stamped  under  the  direction  of  the  Court  or  the  person  on 
whom  the  regulations  are  binding,  and  under  such  conditions  as  may  be 
prescribed  by  the  regulations  :  42  &  43  Y.  c.  58,  s.  3. 

By  the  Eevenue  Act,  1898  (61  &  62  Y.  c.  46),  s.  9,  the  fees  to  be  collected 
under  the  Public  Offices  Pees  Act,  1879,  are  to  be  a  debt  due  to  the  Crown 
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and  recoverable  in  such  manner  and  by  such  persons  as  the  Treasury  may 
direct,  and  if  so  directed  as  part  of  the  Inland  Kevenne. 

The  ruling  of  a  Judge  at  the  trial  as  to  the  sufficiency  of  a  stamp  is  final : 
O.  XXXIX,  8 ;  BlewiU  v.  Tritton,  (1892)  2  Q.  B.  327,  C.  A. 

As  to  the  stamp  duty  on  accounts  under  the  Customs  and  Inland  Bevenue 
Acts,  1881,  1889,  and  as  to  estate  duty  under  the  Finance  Acts,  v.  inf.  yol.  ii. 
pp.  1404—1414. 


Summary  of  recent  decinons  under  or  in  reference  to  Stamp  Act,  1891. 

Annuity :  sect.  87,  sub-s.  2,  held  not  applicable  to  the  case  of  a  grant  of  a 
perpetual  annuity  in  consideration  of  a  sum  of  money  paid  by  way  of  pur- 
chase :  Mersey  Docks  and  Harbour  Board  v.  /.  B.  Commrs,  (1897)  2  Q.  B.  316, 
C.  A.    And  see  in/,  ** Bond" 

Bond,  covenant  or  instrument :  additional  or  substituted  security ;  a  covering 
deed  to  secure  perpetual  3^  p.  c.  debenture  stock  applicable  in  paying  off 
old  4  p.  c.  debenture  stock,  held  to  be  either  a  mortgage  within  sect.  86  (1), 
or  a  debenture  within  Sched.  I.,  and  in  either  view  chargeable  with  ad  vahirem 
duty  at  2s,  td.  p.  c.  and  not  merely  an  *'  additional  or  substituted  security" 
chargeable  with  a  ^d.  p.  c.  duty :  City  of  London  Brewery  Co.  v.  /.  B, 
Commrs,  (1898)  1  Q.  B.  408 ;  (1899)  1  Q.  B.  121,  C.  A. 

— an  agreement  not  under  seal  held  included :  Nat.  Tel.  Co.  v.  /.  B.  Commrs, 
(1900)  A.  a  1,  H.  L. ;  fl899)  1  Q.  B.  250,  C.  A. 

— so  an  annuity  under  a  separation  deed  made  payable  quarterly,  ad 
^fdlorem  payable  on  the  annuity  or  yearly  sum  secured :  Lewis  y.  I.  B. 
Commrs,  (1898)  2  Q.  B.  290. 

Bill  of  exchange:  sect.  32,  sched.,  exemption  10:  bill  drawn  in  favour  of 
Commrs  of  Customs,  but  with  the  primary  object  of  enabling  merchants  to 
obtain  release  of  goods  from  Custom  House,  not  within  the  exemption,  because 
not  drawn  for  the  **  sole  purpose"  of  **  remitting  "  money  to  account  of  public 
revenue:  Committee  of  London  Clearing  Bankers  v.  /.  B.  Commrs,  (1896) 
1  a  B.  542,  C.  A. 

For  reduction  of  duty  on  certain  bills  of  exchange,  see  Finance  Act,  1899 
(62  &  63  V.  c.  9),  8.  10. 

Agreement  held  security  for  an  indefinite  period  for  a  sum  of  money  at 
weekly  periods,  and  ad  valorem  duty  therefor  payable  on  the  weekly 
sums:  Clifford  v.  /.  B.  Commrs,  (1896)  2  Q.  B.  187. 

— and  so  contracts,  determinable  on  notice,  by  a  telephone  co.  to  supply 
telephonic  communication  for  fixed  annual  sums,  and  by  a  railway  co.  to 
allow  automatic  machines  to  be  placed  on  their  platforms,  on  being  paid  yearly 
rent,  are  not  *'  leases"  or  "tacks,"  but  chargeable  as  securities  for  annuities 
or  sums  of  money  at  stated  periods :  Jones  v.  /.  B.  Commrs,  (1895)  1  Q.  B.  484 ; 
Sweetmeats  Auionuitic  Co.  v.  I.  B.  Commrs,  (1895)  1  Q.  B.  484. 

Company's  Capital,  s.  113;  A.  G.  v.  Midland  By.  Co.,  (1901)  1  Q.  B.  220: 
duty  increased,  see  Finance  Act,  1899  (62  &  63  V.  c.  9),  s.  7. 

Contract  or  agreement :  equitable  estate  or  interest  in  property :  sect.  50, 
sub-s.  1.  See  West  London  Syndicate  v.  /.  B.  Commrs,  (1898)  2  Q.  B.  507, 
C.  A.  (agreement  to  sell  a  lease  or,  at  the  option  of  the  purchaser,  execute 
a  declaration  of  trust  held  not  to  be  a  contract  for  sale  of  an  er^iiitable 
interest  in  land) :  Muller  and  Co.'s  Margarine,  Ld.  v.  /.  B.  Commrs,  (1900) 
1  Q.  B.  310,  C.  A. ;  (1901)  A.  C.  217,  H.  L.  (contract  for  sale  of  an  option  to 

furchase  held  within  the  section) :  Chesterfield  Brev^ery  Co,  v.  /.  B.  Vommrs, 
1899)  2  Q.  B.  7  (shares  in  co.  A.  to  be  held  in  trust  for  co.  B.). 
—contract  **  made "  in  that  country  in  which  the  signature  of  the  last 
necessary  party  is  affixed :  Muller  and  Co.*s  Margarine,  Ld.  v.  /.  B.  C(/mmrs, 
(1900)  1  Q.  B.  310,  C.  A. ;  (1901)  A.  C.  217,  H.  L. 

— **  property  locally  situate  out  of  the  United  Kingdom"  held  to  include 
goodwill  as  annexed  to  business  promises :  Muller  and  Co.'s  Margarine,  Ld. 
y.  /.  B,  Commrs,  sup, ;  ad  valorem  duty  payable  on  an  agreement  made 
in  England  for  purchase  of  an  estate  in  New  South  Wales,  the  words  of 
exception  not  bemg  applicable  to  an  equitable  interest:  Farmer  <C:  Co,  v. 
/.  B,  Commrs,  (1898)  2  Q.  B.  141;  and  on  agreement  made  in  England 
for  sale  of  share  or  license  to  use  patent,  granted  in  New  South  Wales,  in  a 
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district  of  that  colony:  Smelting  Co.  of  Australia  v,  L  R.  Commrs,  (1897) 
1  Q.  fi.  175;  and  see  contra,  Danubian  Sugar  Factories  y,  L  B.  Commrs^  (1901) 

1  K.  B.  245,  C.  A. 

— agreement  for  sale  of  property  other  than  lands :  West  London  Syndicate ^ 
Ld.  V.  /.  R.  CommrB,  (1898)  2  Q.  B.  507,  C.  A.  (ffoodwill  of  leasehold  hotel, 
heing  property  capable  of  being  sold  independenUy  of  the  hotel). 

Contract  Note:  ss.  52,  53:  the  penalty  does  not  aCFeot  the  contract  but 
only  the  broker :  Lraroyd  v.  Bracken,  (1894)  1  Q.  B.  114,  C.  A. 

**  Conveyance,  on  Salt " :  ss.  54  and  65  :  ad  valorem  stamp  duty  held  to  be 
payable  on  the  following : — 

— a  transfer  of  shares  by  a  shareholder  in  one  company  to  another  company 
in  exchange  for  shares  in  the  latter  company :  Coats  v.  /.  B,  Commrs,  (1897) 

2  Q.  B.  423,  C.  A. ;  and  see  Chesterfield  Brewery  Co,  v.  /.  B.  Commrs,  (1899) 
2  Q.  B.  7. 

— a  transfer  of  their  business  by  a  firm  to  a  company  consisting  of  them- 
selves :  Foster  and  Sons  v.  L  B,  Cfommrs,  (1896)  1  Q.  B.  616,  0.  A. 

— a  deed  declaring  dissolution  of  partnership  and  acceptance  of  a  promis** 
sory  note  in  discharge  of  share  of  outgoing  partner :  Gamett  v.  /.  B.  Commrs, 
81  L.  T.  633 ;  48  W.  E.  303. 

— conveyance  on  sale  of  perpetual  annuity:  Mersey  Docks  and  Harbour  Board 
V.  /.  B.  Commrs,  (1897)  2  Q.  B.  316,  0.  A. 

— family  arrangement  where  money  passed:  Bristol  (M,  of)r.  I,  B.  Commrs, 
(1901)  2  K.  B.  336. 

— a  special  Act  amalgamating  railway  undertakings:  G,  IF.  By,  Co.  v. 
/.  B.  Commrs,  (1894)  1  Q.  B.  507,  0.  A. 

— secusj  apportioned  rent  on  sale  of  a  part  of  the  land  comprised  in  a  lease : 
Swayne  y.  J,  B,  Commrs,  (1900)  1  Q.  B.  172,  0.  A. 

— receipt  for  money  for  coal  to  be  left  unworked  luider  railway  :  G.  N,  By, 
Co.  V.  /.  B.  Commrs,  (1901)  1  K.  B.  416,  C.  A. 

Coupons:  exempt  now  under  Finance  Act,  1894  (67  &  58  V.  c.  30),  s.  40; 
formerly  chargeable:  see  Bothschild  v.  /.  B,  Commrs,  (1894)  2  Q.  B.  142. 

Equitable  Mortgage:  ss.  54,  57.  A  conveyance  directed  by  an  order  abso-* 
lute  for  foreclosure  in  an  action  by  an  equitable  mortgagee,  held  to  be  a 
*•  conveyance  on  sale,"  chargeable  with  ad  valorem  stamp  duty  :  Huntinyton  v. 
/.  B.  Commrs,  (1896)  1  Q.  B.  422.  And  see  /.  B.  Commrs  v.  Tod,  (1898)  A.  0. 
399,  H.  L.  8c. 

Sect.  6  of  the  Finance  Act,  1898  (61  &  62  V.  c.  10),  is  as  follows  :— 

For  the  removal  of  doubts  with  reference  to  liie  effects  of  ss.  54  and  57  of 
the  Stamp  Act,  1891 ,  it  is  hereby  declared  that  the  definition  of  **  conveyance 
on  sale  '*  in  the  said  s.  54,  includes  a  decree  or  order  for,  or  having  the  effect 
of  an  order  for,  foreclosure.  Provided  that— (aj  The  ad  valorem  stamp  duty 
upon  any  such  decree  or  order  shall  not  exceed  the  duty  on  a  sum  equal  to 
the  value  of  the  property  to  which  the  decree  or  order  relates,  and  where  the 
decree  or  order  states  that  value,  that  statement  shall  be  conclusive  for  the 
purpose  of  determining  the  amount  of  the  duty ;  and  (b)  Where  ad  valorem 
stamp  duty  is  paid  upon  such  decree  or  order,  any  conveyance  following 
upon  such  decree  or  oider  shall  be  exempt  from  the  ad  valorem  stamp  duty. 

Loan  Capital,  Duty  <m :  Finance  Act,  1899  (62  &  63  V.  o.  9),  s.  8. 

Letters  of  Allotment  or  Benunciation :  increased  duties.  Finance  Act,  1899 
(62  &  63  V.  c.  9),  8.  9. 

Marketable  Securities :  s.  82,  sub-s.  1  (b)  (i) :  bonds  of  a  foreign  company 
wyable  to  bearer,  but  not  valid  until  certined  by  the  foreign  trustee  for  the 
bondholders,  when  certitied  by  such  trustee,  wmle  in  England,  held  to  be 
*'  marketable  securities  by  a  foreign  company  made  and  issued  in  the  United 
Kingdom" :  Lord  Bevelstoke  v.  /.  B.  Commrs,  (1898)  A.  C.  565,  H.  L.  affirming 
(189tf)  1  Q.  B.  78,  C.  A.,  worn.  Baring  v.  /.  B,  Commrs, 

As  to  the  meaning  of  the  expression  '*  marketable  security  "  and  as  to  the 
stamp  duty  payable  thereon,  see  Knighfs  De*p  v.  /.  B.  Commrs,  (1900)  1  Q.  B, 
217,  C.  A.  [ad  valorem  stamp  on  ** money  secured"  payable  on  principal 
moneys  advanced  and  not  on  additional  sum  contingently  payable  on 
redemption) :  Bowell  v.  /.  B.  Commrs,  (1897)  2  Q.  B.  194  {secus,  where  additional 
sun  payable  in  any  event) ;  Bead  v.  Eley,  W.  N.  (1900)  57  f equitable  charge 
not  under  seal  of  debentures  of  limited  company ;  stamp  6(2. ) ;  Noakes  v.  /.  B. 
Commrs,  83  L.  T.  714 ;  Brown  v.  /.  B,  Commrs,  84  L.  T.  71,  C.  A. 
Brown,  Shij^lqf  ds  Co.  v.  /.  B.  Commrs,  (1895)  2  Q.  B.  598,  C.  A.  (promissoiy 
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note  with  representation  that  holder  was  to  have  the  benefit  of  securitLes 
deposited :  s.  82,  sub-s.  1  (b),  applicable). 

— for  imposition  of  additional  duty  on  foreign  and  colonial  instruments, 
see  Finance  Act,  1899  (62  &  63  Y.  c.  9),  s.  4. 

Mortgage:  sched.  1,  sub>8.  5.  The  sub-section  applies  only  to  such  dis- 
chargees as  wholly  free  the  security,  and  the  duty  must  be  calculated  on  the 
maximum  burden  which  has  ever  been  incumbeut  by  yirtue  of  the  security. 
A  discharge  of  part  only  bears  the  ordinary  deed  stamp :  Munro  y.  /.  a. 
Cimmrs,  33  Scottish  L.  R.  152  ;  W.  N.  (96)  149. 

— further  advances,  s.  15 :  further  ad  valorem  stamp  even  after  execution 
of  deed :  Fitzgerald^s  Trustee  v.  Meliersh,  W.  N.  (92)  4. 

Sect.  86,  sched.  1  :  agreement  to  execute  mortgage  held  chargeable  with 
ad  valorem  duty :  UnilM  Realization  Co,  y.  /.  R^  Vommrs,  (1899)  1  Q.  B.  361, 
and  V,  sup,  '*  Bond,^* 

Policy:  ** policy  of  insurance  against  accident":  s.  98,  sched.  1:  see 
Lancashire  Ins,  (fo,  v.  /.  R,  Commrs ;  Vtdcan  Boiler  Co,  y.  /.  R,  Commrs, 

(1899)  1  a  B.  353;  Finance  Act,  1899  (62  &  63  V.  c.  9^,  s.  11. 

'*  Property f^*  s.  59,  sub-s.  1 :  the  English  trade  mark  and  goodwill  of  a 
firm  of  soap  manufacturers  in  U.  S.  A.  who  sold  soap  to  an  English  syndi- 
cate to  be  retailed  in  England,  was  held  to  be  property  within  the  section, 
and  an  agreement  for  sale  thereof,  together  with  the  ousmess,  was  chai^geable 
with  ad  valorem  stamp  duty :  Brooke  v.  /.  R  Commrs^  (1896)  2  Q.  B.  356. 

Receipt :  s.  101 :  acknowledgment  of  receipt  of  salaiy  by  solr  as  officer  of 
bank,  held  to  be  within  the  section:  A,  G,y.  Carlton  Bank^  (1899)  2  Q.  B. 
158. 

— sched.  exemption  11:  London  and  Westminster  Bank  y.  I,  R,  Commrs, 

(1900)  1  Q.  B.  166,  C.  A. 

— for  further  exemptions,  see  Beyenue  Act,  1898  (61  &  62  V.  c.  46),  s.  8. 

Recfuveyance :  by  building  society  incorporated  unaer  the  Building  Societies 
Act,  1874  (37  &  38  Y.  c.  42),  exempt  by  yirtue  of  s.  41  of  that  Act  though 
trustees  for  dissolution  of  society  joined  as  parties :  Old  Battersea  Bldg,  Soc 
y.  /.  R,  Commrs,  (1898)  2  Q.  B.  294. 

**  Release  or  Renunciaiian  oj  Property  upon  a  Sale^* :  sched.  1 :  O,  N.  Ry, 
Co,  y.  /.  R,  Commrs,  (1899)  2  Q.  B.  652;  (1901)  1  K.  B.  416.  .0.  A.  (receipt 
for  compensation  for  not  working  coal  adjacent  to  railway  :  stamp,  lOs.). 

Settlement :  sched. :  a  settlement  of  contingent  reyersionary  interests  in 
specified  stock  yested  in  trustees  with  power  to  yary.  held  liable  to  ad  valorem 
duty:  Onslow  y.  /.  R.  Commrs,  (1891)  1  Q.  B.  239,  C.  A.;  so  a  marriage 
settlement  taking  effect  by  way  of  reyocation  under  power :  Russell  y.  /.  R, 
Commrs,  (1901)  2  K.  B.  342 ;  secus,  an  appointment  of  new  trustees  yesting 
stock  pui'chased  under  a  power  in  the  original  settlement :  Massereene  {V»)y* 
/.  R,  Commrs  (1900),  1  I.  R.  43. 

8hare  Warrants  and  Stock  Certificates  to  Bearer :  extension  of  stamp  duty. 
Finance  Act,  1899  (62  &  63  Y.  c.  9),  s.  5  (1). 

Transfer  of  Colonial  Stock :  duty  chargeaole  on,  to  extend  to  stock  of  any 
British  protectorate :  see  Finance  Act,  1898  (61  &  62  Y.  c.  10),  s.  5. 

FORM  AOT)  CONTENTS  OF  AFFEDAyiTS. 

By  0.  xxxyni,  3,  **  affidavits  shall  be  confined  to  such  facts  as  the 
witness  is  able  of  his  own  knowledge  to  prove,  except  on  interlocutory 
motions  on  which  statements  as  to  his  belief,  with  the  grounds  thereof,  may 
be  admitted.  And  the  costs  of  every  affidavit  which  shall  unnecessarily  set 
forth  matters  of  hearsay,  or  argumentative  matter,  or  copies  of  or  extracts 
from  documents,  shall  be  paid  by  the  party  filing  the  same ; ''  and  as  to  costs, 
see  0.  Lxv,  27  (20). 

Evidence  on  *'  information  and  belief  "  is  not  admissible,  and  need  not  be 
contradicted  where  the  application,  although  interlocutory  in  form,  finally 
decides  the  rights  :  Gilbert  v.  Endean,  9  Ch.  D.  259,  C.  A. 

A  motion  to  take  affidavits  off  the  file  on  the  ground  of  length  and  irrele- 
vancy was  refused,  and  the  attention  of  the  Court  ought  to  be  drawn  to  such 
matters  at  the  hearing:  Owms  v.  Emmens,  W.  N.  (75)  210,  234.  Objections 
for  irregularity  should  be  taken  when  a  deposition  is  tendered  in  evidence, 
and  not  by  motion  to  take  it  off  the  file :  De  Britto  y.  Hillel,  15  Eq.  21 3. 

Affidavits  by  persons  having  no  personal  knowledge  of  the  facts,  and 
merely  echoing  the  statement  of  claim,  should  not  be  ued,  and  the  costs  are 
to  be  disallowed :  per  M.  E.,  W.  N.  (76)  59. 
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"Bj  O.  XXXI,  24,  any  party  may,  at  the  trial  of  a  catue,  matter  or  issue, 
use  in  evidence  any  one  or  more  of  the  answers,  or  any  part  of  an  answer,  of 
the  opposite  party  to  interrogatories  without  putting  m  the  others,  or  the 
whole  of  such  answer ;  but  the  Judge  may  look  at  the  whole  of  the  answers, 
and  if  he  shall  be  of  opinion  that  any  ouiers  of  them  ai*e  so  connected  with 
those  put  in  that  the  last-mentioned  answers  ought  not  to  be  used  without 
them,  he  may  direct  them  to  be  put  in. 


ADMISSIONS  IN  FLEADINQS. 

By  O.  XXXII,  1,  '*  any  party  to  a  cause  or  matter  may  give  notice,  by  his 
pleading,  or  otherwise  in  writmg,  that  he  admits  the  truth  of  the  whole  or 
any  part  of  the  case  of  any  other  party." 

If  such  admissions  are  contained  in  one  of  the  pleadings  entered  as  read, 
they  need  not  be  specially  mentioned. 

By  O.  XIX,  13,  *'  eyery  allej^tionof  fact  in  any  pleading,  not  being  a  peti- 
tion or  summons,  if  not  denied  specifically  or  by  necessary  implication,  or 
stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall  be  taken 
to  be  admitted,  except  as  against  an  infant,  lunatic,  or  person  of  unsound 
mind  not  so  found  "  :  see  Hammer  y.  Flighty  24  W.  R.  346 ;  35  L.  T.  127  ; 
Symonds  y.  Jenkins,  24  W.  E.  612 ;  34  L.  T.  277. 

By  r.  17,  each  party  must  deal  specifically  with  each  allegation  of  fact  of 
which  he  does  not  admit  the  truth ;  and  by  r.  19  he  must  not  do  so  eyasiyely, 
but  must  answer  the  point  of  substance :  see  Thorp  y.  Holdaworth.  W.  N. 
(7C0  159. 

By  r.  20,  *'  when  a  contract,  &c.,  is  alleged  in  any  pleading,  a  bare  denial 
of  the  same  by  the  opposite  party  shall  be  construed  only  as  a  denial  in  fact 
of  the  making  of  the  express  contract,  &c.  in  fact,  or  of  the  matters  of  fact 
from  which  the  same  may  be  implied  at  law,  and  not  of  its  legality  or  its 
sufficiency  in  law,  whether  with  reference  to  the  Statute  of  Frauds  or 
otherwise." 

By  0.  xxiY,  3,  where  a  Deft  pleads  a  ^und  of  defence  which  has  arisen 
after  the  action  commenced.  Pit  may  dehver  a  confession  of  such  defence, 
and,  unless  otherwise  ordered,  sign  judgment  for  his  costs  up  to  that  time. 
See  in/.  Form  8,  p,  169, 

Judgment  signed  by  Pits  for  costs  under  the  rule  was  set  aside  on  motion 
by  Defts  on  terms  of  their  withdrawing  the  ground  of  defence,  the  Court 
reserving  the  costs  of  it,  the  signing  of  the  j  udgment  and  the  motion :  Bridge^ 
tovm  Waterworks  Co,  y.  Barbados  Water  Supplif  Co,,  38  Ch.  D,  378;  and  see 
Harrison  y.  Marquis  of  Abergavenny,  57  L.  T.  36;  W.  N.  (87)  156. 


ADMISaiOKS,  C0K8ENT8,  SUBMISSIGKS,  AND  TTNDEBTAXINaS— WAiyEBS. 

The  Court  frequently  proceeds  upon  admissions  of  facts  by  the  parties, 
or  some  of  them,  or  by  their  counsel  at  the  bar,  consents,  submissions,  under- 
takings, or  waivers  of  claim ;  in  which  case  such  admissions,  &c.,  should  be 
inserted  in  the  judgment  or  order  immediately  before  the  ordering  part,  if 
they  relate  to  the  wnole,  or  immediately  before  the  part  to  which  they  relate, 
if  they  do  not  relate  to  the  whole ;  see  Maybery  y.  Brooking,  7  D.  M.  &  Q. 
673,  679. 


PBOOF  OF  DOCTTMENTS  OB  COPIES  BY  ADMISSION. 

O.  xxxn,  2,  provides  that ''  either  party  may  call  upon  the  other  party  to 
admit  any  document,  saving  all  just  exceptions;  and  in  case  of  refusal  or 
neglect  to  admit,  after  such  notice,  the  costs  of  proving  any  such  document 
Bhul  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause  or  matter  may  be,  unless  at  the  trial  or  hearing  the  Court  or  a 
Judge  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of 
proving  any  document  shall  be  allowed  unless  such  notice  be  given,  except 
where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing  officer, 
a  saving  of  expense." 

4b  to  form  of  notioey  see  r.  3.  • 
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By  r.  9,  "  if  a  notice  to  admit  or  produce  compriaes  documents  which  are 
not  necessaiT,  the  costs  occasioned  thereby  shall  be  borne  by  the  party  giving 
such  notice. 

By  r.  7,  an  affidavit  of  the  solr  or  his  clerk  of  the  due  signature  of  any 
such  admissions,  is  to  be  sufficient  evidence  of  them,  but  where  both  sides 
appear  it  has  not  been  the  practice  in  Chancery  to  prove  the  signatures. 

The  parties  also,  to  save  espense,  often  yoluntanly  enter  into  admissionB 
in  writing  of  facts  or  documents  which  are  not  in  dispute ;  and  such  admis- 
sions, being  signed  by  the  parties,  or  by  their  solrs,  and  used  at  the  hearing, 
are  entered  as  read  in  the  judgment. 

The  original  admissions  are  endorsed  by  the  registrar  as  those  entered  as 
read  in  the  decree,  and  filed,  pursuant  to  O.  lxi,  15,  in  the  Central  Office, 
where  a  memorandum  of  the  filing  is  made  in  the  margin  of  the  judgment 
before  it  is  passed. 

No  documents  are  evidence  in  the  cause  unless  they  are  put  in  at  the 
trial.  The  mere  fact  that  they  are  admitted  in  the  admissions  does  not 
make  them  evidence  in  the  cause.  Every  document  which  it  is  intended 
to  use  in  evidence  ought  to  be  formally  put  in,  and  marked  by  the  registrar. 
Per  James,  L.  J.,  in  WaUon  v.  Bodwell,  11  Ch.  D.  163,  0.  A. 


ADMISSION  OF  FACTS. 

0.  zzzn,  4,  proyides  that  "any  party  may,  by  notice  in  writing,  at  any 
time  not  later  than  nine  days  before  the  oay  for  which  notice  of  trial  has  been 
given,  call  on  any  other  party  to  admit,  for  the  purposes  of  the  cause,  matter, 
or  issue  only,  any  specific  fact  or  facts  mentioned  in  such  notice.  And  in 
case  of  refusal  or  neglect  to  admit  the  same  within  six  days  after  service  of 
such  notice,  or  within  such  further  time  as  may  be  allowed  by  the  Court  or 
a  Judge,  the  costs  of  proving  such  fact  or  facts  shall  be  paid  by  the  party  so 
neglecting  or  refusing,  what^sver  the  result  of  the  cause,  matter,  or  issue  may 
be,  unless  at  the  trial  or  hearing  the  Court  or  a  Judge  shall  certify  that  the 
refusal  to  admit  was  reasonable,  or  unless  the  Court  or  a  Judge  shall  at  any 
time  otherwise  order  or  direct.  Provided  that  any  admission  made  in  pur- 
suance of  such  notice  is  to  be  deemed  to  be  made  only  for  the  purposes  of  the 
particular  cause,  matter,  or  issue,  and  not  as  an  admission  to  be  used  against 
the  party  on  any  other  occasion,  or  in  favour  of  any  person  other  than  the 
party  giving  the  notice :  provided  also,  that  the  Court  or  a  Judge  may  at  any 
time  allow  any  party  to  amend  or  withdraw  any  admission  so  made,  on  such 
terms  as  may  be  just." 

For  forms  of  admission  by  agreement  and  notice,  see  D.  C.  F.  288 — ^296. 


MEMOBANDUM  AS  TO  MABKIXG  DOCtTMENTS  BEFEBBEB  TO  IK  ADlCISSIOirB. 

The  Court  of  Appeal  having  considered  the  dictum  of  Lord  Justice  James, 
in  Watson  v.  Rodwell,  11  Ch.  D.  153,  C.  A.,  were  of  opinion  that  the  require- 
ments of  the  Court  of  Appeal  as  to  the  entering  of  documentary  evidence  in 
decrees  and  orders  would  be  sufficiently  met  by  the  adoption  of  the  following 
practice: — 

All  documents  produced  to  witnesses,  or  with  regard  to  the  admissibility 
of  which  any  question  has  been  raised  in  the  Court  below,  should  be 
specially  marked,  even  if  included  in  the  admissions. 

It  is  not  necessary  that  other  documents  referred  to  in  the  Court  below, 
which  are  included  in  formal  admissions,  should  be  marked. 

It  vrill  be  sufficient,  as  a  ^neral  rule,  to  enter  **  the  admissions  and  the 
several  documents  therein  referred  to  "  according  to  the  present  practice. 

This  memorandum  having  been  submitted  to  Lord  Justice  Cotton,  in  order 
to  ascertain  if  it  correctly  embodied  the  effect  of  their  lordships'  observations, 
was  returned  by  him  to  the  registrar  with  a  letter  as  follows : — 

*'  I  showed  the  memorandum  which  you  sent  me  to  Lords  Justices 
Baggallay  and  Lindley,  and  they  agreed  with  it« 

**  It  does  not  provide  for  the  case  of  a  bundle  of  correspondence  being  put 
in  at  the  trial  and  being  admitted  in  evidence  without  proof.  In  such  a  case 
each  of  the  letters  must  be  marked,  unless  the  solrs  of  the  parties  will,  go 
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tlm>ng]i  the  bundle  and  mark  the  letters  eo  as  to  identify  them.  If  they  do  so,  it 
will,  we  think,  be  sufficient  to  enter  as  read,  *  a  bundle  of  letters '  (guying 
their  number^  *  on  each  of  which  the  solrs  of  Pits  and  Defts  have  signed 
their  initials/ 

•  **  Of  course,  these  instructions  are  only  given  to  apply  to  cases  where  the 
Judge  before  whom  the  case  is  heard  has  not  given  any  directions  as  to  the 
course  to  be  adopted.    We  cannot  interfere  with  any  such  directions." 

No  judgment  or  order  wherein  any  written  admissions  of  evidence  are 
read,  is  to  be  passed  luitil  the  admissions  shall  have  been  filed  at  the  Central 
Office,  and  a  note  thereof  made  on  the  judgment  or  order  by  the  proper 
officer:  O.  lxi,  15. 

Letters,  &c.,  which  are  not  actually  read,  or  put  in,  although  they  are  in 
the  admissions,  and  are  set  out  in  counsers  briefs,  ought  not  to  be  entered  in 
the  judgment :  per  Chitty,  J.,  in  Skipworth  v.  Sayle,  18  April,  1883. 

Admissions  between  co-Defts  are  not  to  be  entered  as  evidence  against  the 
Pit,  and  cannot  be  included  in  the  general  costs  of  action :  Dodds  v.  Tuke, 
25  Ch.  D.  617. 

GROUNDS  OP  JUDGMENT. 

Formerly  the  Court,  in  some  instances,  directed  the  reason  of  its  decree  to 
be  specially  entered  therein :  Maynard  v.  Moseley^  3  Swa.  653 ;  Onions  v. 
Tffrer,  1  P.  W.  343 ;  Gibson  v.  Kinvm,  1  Vem.  by  Eaith.  67,  n. ;  Dux 
MamilUm  v.  Dom,  Mohun,  L.  C,  May,  1710,  A.  340;  How  v.  Garrardy  L.  C, 
5  May.  1710,  A.  301. 

But  this  practice  is  not  usual :  Eocp.  E.  Ilchester,  7  Yes.  373. 

Nevertheless,  the  utility  of  it  has  been  noticed :  Bax  v.  Whiiehetidf  16  Yes. 
24;  Gordon  v.  (?.,  3  Swa.  478. 

And  it  is  sometimes  adopted:  Gordon  v.  6^.,  sup,;  Jenour  v.  J,f  10  Yes. 
673;  A.  G.  v.  Clapham,  4  D.  M.  &  G.  607;  Austin  v.  A.,  11  Jur.  N.  S.  536. 

DECLA&ATION  OF  BIGHT. 

The  Court  frecjuently  prefaces  its  judgments  by  declarations  of  matters  of 
fact,  or  of  the  nghts  of  the  parties,  and  then  proceeds  to  decree  the  con- 
sequent i^ef.  Thus,  in  judgments  to  execute  tne  trusts  of  wills  relating  to 
real  estate,  the  Court  often  declarea  the  will  to  be  well  proved,  and  that  the 
same  ought  to  be  established,  and  the  trusts  thereof  performed;  and  so, 
where  the  Court  gives  effect  to  an  agreement,  or  an  equitable  mortgage,  or 
construes  a  will  or  other  instrument,  or  sets  an  instrument  aside,  and  in 
other  cases. 

f  And  where  a  party  establishes  his  right  to  property,  the  direction  to 
transfer  it  to  him  is  often  prefaced  by  a  declaration  of  his  t^tle :  Jenour  v.  i/., 
10  Yes.  568. 

Formerly  it  was  not  the  practice  to  make  a  declaration  in  orders  on  petition 
or  motion;  but  in  Re  St  Nazaire  Co,,  12  Ch.  D.  88,  C.  A.,  it  was  approved 
of,  and  it  is  now  the  usual  practice. 

.  The  practice  as  to  declarmg  rights  and  determiniDg  questions  not  only  as 
between  the  Pit  and  Deft,  but  as  between  co-Defts,  and  also  between  Pit  or 
Deft  and  other  persons  whom  it  is  desirable  to  bind  once  for  all  by  the 
judCTient  in  the  action,  has  been  materially  altered  under  the  new  procedure : 
see  Jud.  Act,  1873,  s.  24  (7);  0.  xvi,  48—55;  0.  xxi,  11, 12,  13;  Treleven  v. 
Bray,  1  Ch.  D.  176;  Harry  v.  Davey,  2  Ch.  D.  721. 

And  by  O.  liva,  1,  **in  any  Division  of  the  High  Coui-t,  any  person 
claiming  to  be  interested  under  a  deed,  will,  or  other  written  instrument  may 
apply  by  originating  summons  for  the  determination  of  any  question  of  con- 
struction arising  under  the  instrument,  and  for  a  declaration  of  the  rights  of 
thepersons  interested."    See  Dan.  774  ;  D.  C.  P.  521. 

Tne  word  **  indemnity  "  in  0.  XYi,  48,  means  a  right  arising  from  contract, 
express  or  implied,  or  under  some  statute,  or  depending  upon  some  equitable 
doctrine,  and  must  not  therefore  be  confounded  with  a  claim  for  damages : 
Birmingham,  ike.  Land  Co,  v.  L,  <fe  N,  W,  By,  Co,,  34  Ch.  D.  261,  C.  A. ; 
35  W.  B.  173. 

Formerly  the  Court  would  not  decide  rights  between  co-Defts :  Thomas 
r,  Lloyd,  25  Beav.  620 ;  except  where  necessary  in  order  to  determine  the 
right  of  the  Pit,  or  unless  the  evidence  was  clear  and  the  case  ripe  for 
decision :  Jolly  v.  Arhuthriotf  4  P.  &  J.  245 ;  Gresley  y.  Mousley,  4  D,  41;  J.  99 ; 
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CoUingham  v.  E.  Shrewsbury,  3  Ha.-  637 ;  but  this  is  now  altered  by  Jud. 
Act.  1873,  8.  24  (7):  and  see  0.  xvi,  48—55;  O.  xxi,  11—13. 

For  form  of  oraer  where  issues  are  raised  between  oo-Defts,  see  Bctgci  r. 
Easton,  V.-C.  B.,  11  Ch.  D.  392. 

Formerly  it  was  not  the  practice  of  the  Court  in  ordinary  suits  to  make  a 
declaration  of  right,  except  as  introductory  to  relief  which  it  proceeded  to 
administer;  but  by  the  13  &  14  V.  c.  35  (Sir  G.  Turner's  Act),  s.  14,  the 
Court  was  empowered,  on  a  special  case  being  stated  for  its  opinion,  to  make 
such  a  declaration  of  it  without  administering  any  consequent  reUef.  This 
Act  is  repealed  by  46  &  47  Y.  c.  49  (sched.),  but  is  in  substance  re-enacted 
by  O.  xxxrv,  8. 

By  0.  XXY,  5,  **  no  action  or  proceeding  shall  be  open  to  objection  on  the 
ground  that  a  mere  declaratory  jud^ent  or  order  is  sought  thereby,  and  tiie 
Court  may  make  binding  declarations  of  right  whether  any  consequential 
relief  is  or  could  be  claimed  or  not " :  and  see  0.  xxxrv,  8. 

The  power  conferred  by  0.  xxv,  5,  is  discretionaiy :  Be  Berens,  W.  N.  (88) 
95 ;  and  to  be  exercised  with  caution,  Dan.  631 ;  and  the  Court  has  always 
been  reluctant  to  make  declarations  of  future  rights :  Langdale  t.  Brigge,  4 
W.  R.  703;  8  D.  M.  &  G.  426;  26  L.  J.  Ch.  45;  Honour  y.  Equital^  Life 
Assoc,  of  U.S.A.,  (1900)  1  Ch.  852 ;  though  it  will  do  so  under  sect.  5  of  the 
Conveyancing  Act,  1881,  if  necessary  in  order  to  ascertain  what  sum  of 
money  ought  to  be  set  aside  for  discharge  of  incumbrance:  Be  Frenu^s 
Contract,  (1895)  2  Ch.  778,  C.  A. ;  or  as  to  rights  of  parties  in  a  contin^ncy 
which  has  not  happened:  DowUngv.  />.,  1  Ch.  612;  or  upon  a  fictitious 
interest  created  for  the  purpose  of  obtaining  a  decision :  Bright  v.  Tyndally 
4  Ch.  D.  189;  or  the  valiaity  of  a  policy  of  assurance  before  the  event 
insured  against  has  occurred :  Honour  v.  Equitable  Life  Assoc,  of  U.S.A., 
sup. ;  nor  would  the  Court  construe  a  mere  legal  devise  at  the  request  of 
some  of  the  parties,  where  some  of  them  were  infants :  Webb  v.  Byng,  8  D.  M. 
&  Q.  633;  out  where  an  executory  gift  over  was  void  as  in  restraint  of 
alienation,  the  Pit  was  entitled  to  a  declaration  as  to  the  invalidity  of  the  gift 
over:  Re  Dugdale,  D.  v.  2).,  38  Ch.  D.  176,  183;  and  see  Walmsl^r.  Foxhall, 
1  D.  J.  &  S.  451,  where  persons  affected  by  a  declaration  of  future  rights  in 
remainder  were  held  entiUed  to  appeal  when  the  remainder  fell  in  five  years 
afterwards ;  secus,  after  forty-five  years :  Curtis  v.  Sheffield,  30  W.  B.  581 ; 
20  Ch.  D.  398 ;  21  Ch.  D.  1,  C.  A. ;  or  after  twelve  years :  Fussell  v.  Dowding, 
27  Ch.  D.  237. 

The  Court  will  not  declare  a  merely  legal  right :  Birkenhead  Docks  y.  Laird, 
4  D.  M.  &  G.  732. 

The  High  Court  will  not  make  a  declaration  affirming  a  statutory  right  to 
recover  expenses  in  a  Court  of  summary  juiisdiotion :  Sarradough  v.  Brown, 
(1897)  A.  C.  615,  H.  L. 

Under  the  new  procedure  since  the  Jud.  Acts  declarations  have  been  made 
without  granting  any  relief  whatever:  A.'G.  v.  Merthyr  Tydfil  Union,  (1900) 
1  Ch.  516;  Islington  Vestry  v.  Homsey  District  Council,  (1900)  1  Ch.  695;  uid 
where  relief  by  way  of  injunction  was  refused :  London  Assoc,  of  Shipowners 
J.  Londtm  and  India  Docks,  (1892)  3  Ch.  242,  C.  A. ;  but  not  where  jurisdiction 
is  excluded  by  statute :  see  Barradough  y.  Brown,  sup. 


SbCTION   II. — JUDOMBNTB. 


1.  Judgment  after  Trial  on  Circuit  upon  Associate's  Certificate 

under  0.  xxxvi,  41,  42. 

This  actioni  having  on  the  &c.,  been  tried  by  {name  the  Judge)  and 
a  common  [or  special]  jury  of  the  county  of  — ,  and  the  jury  having 
found  a  verdict  for  the  Defts,  and  the  said  Judge  haying  ordered  that 
judgment  be  entered  for  all  the  DettB  with  costs,  as  by  the  associate's 
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certificate  appears ;  Therefore  it  is  adjudged  that  the  Defts  recover 
against  the  Pits  their  costs  of  defence,  to  be  taxed  &c.  [in  every  case 
inserting  consequential  directions  from  Associate's  certificate"]. 

As  to  the  form  of  order  for  the  trial  of  an  action,  or  any  question  in  an 
action  pending  in  the  Chancery  Division  before  a  jury,  see  Wood  &  Ivery, 
Ld.Y.  Hamblet,  6  Ch.  J),  lis. 

For  form  of  order  on  motion  for  judgment  after  trial,  see  also  Hunt  v.  City 
of  London,  <fcc.  Co.,  V.-O.  H.,  26  Nov.  1878,  A.  2369. 


2.  Judgment  where  local  Venuey  but  Actum  tramferred  to  be  tried 

in  London, 

This  action,  having  on  the  &c.,  come  on  for  trial  at  Swansea,  in  the 
county  of  Glamorgan,  by  the  Hon.  Mr.  Justice  Bruce  without  a  juryi 
and  the  Judge  having  reserved  the  same  to  be  heard  before  himself  in 
London,  and  this  action  having  come  on  this  day  for  trial  accordingly 
in  the  presence  of  &c.,  and  upon  hearing  the  pleadings  in  this  action 
&c.  read,  and  what  was  alleged  by  counsel  for  both  sides,  This 
Court  doth  declare  &c. — Davies  v.  Thomas,  North,  J.,  13  Nov.  1899, 
A.  4154. 

N.B. — ^This  order  was  drawn  up  upon  a  brief  signed  by  Bruce,  J. 


3.  Judgment  after  Trial  with  Jury — Perpetual  Ityunctton^^Costs. 

This  action,  having  been  tried  before  the  Hon.  Mr.  Justice  Wills 
and  a  common  jury  of  the  county  of  Berks,  on  the  13th  and  14th  days 
of  January,  1886,  when  the  Judge  adjourned  the  case  for  further  con- 
sideration, and  the  jury  having  found  [take  findings  from  Associate's 
certificate,  which  in  this  case  are  as  follows]  that  the  Fit  had  a  right  of 
way  (1)  ^'on  foot,"  and  assessed  the  damages  at  Is,;  (2)  ^<  with  hand 
carts,"  and  assessed  the  damages  at  Is,;   (3)  ''with  carts  drawn  by 
horses,"  and  assessed  the  damages  at  Is,;  and  on  the  22nd  day  of 
January,  1886,  at  Beading,  the  Judge  having  directed  [take  directions 
from  Associate's  certificate,  which  in  this  case  are  as  follows]  that  judg- 
ment should  be  entered  for  the  Fit  for  Ss,  and  for  his  costs  of  suit  and 
granted  an  injunction  as  prayed,  And  the  Judge  having  directed  that 
execution  of  such  judgment  should  be  stayed  for  fourteen  days,  and  if 
within  that  time  notice  of  motion  for  a  new  trial  should  be  given  and 
the  costs  paid  to  the  Fit's  solr  upon  his  personal  undertaking  to  return 
same  in  case  this  judgment  should  be  set  aside,  then  that  the  stay 
should  be  continued  pending  the  application  to  the  Divisional  Court, 
as  by  the  Associate's  certificate  appears,  Therefore  it  is  adjudged  [here 
follow  directions  consequential  upon  contents  of  Associate's  certificate, 
which  in  this  case  are  as  follows]  that  the  Fit  recover  against  the  Deft 
Zs,  and  his  costs  of  this  action,  to  be  taxed  by  the  Taxing  Master, 
And  it  is  ordered  that  the  Deft  A.  F.  and  his  agents  be  perpetually 
restrained  from  wrongfully  obstructing  &c.,  But  execution  under  this 
judgment  and  the  operation  of  the  said  injunction  are  suspended 
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for  fourteen  days,  and  if  within  that  time  notice  of  motion  for  a  new 
trial  be  given  and  the  costs  paid  as  above  mentioned,  execution  under 
this  judgment  and  the  operation  of  the  said  injunction  are  suspended 
pending  the  application  to  the  Divisional  Court..  Liberty  to  apply. — 
Watford  V.  Partridge,  Chitty,  J.,  22  Jan.  1886,  B.  360. 


4.  Judgment  after  Trial  by  a  Judge  ofi  Associate's  Certificati 

Costs — Set-off. 

This  action,  having  on  the  &c.,  been  tried  by  the  Hon.  Mr.  Justice 
Gave  &c.,  and  the  Judge  having  directed  that  [take  directions  from 
Associate's  certificate'],  as  by  the  Associate's  certificate  appears,  And 
l)oth  parties  having  agreed  the  amoxmt  of  the  said  damages  at  the 
^um  of  (£21),  and  moving  the  said  inquiry  {directed  by  the  Judge),  and 
the  said  sum  of  (£21)  having  been  paid  to  the  Fits,  Therefore  it  is 
adjudged  that  [here  follow  directions  consequential  upon  contents  of 
Associate's  certifcatCy  which  in  this  case  are  as  follows]  it  be  referred  to 
ihe  Taxing  Master  to  tax  the  costs  of  the  Deft  of  this  action  incurred 
since  the  25th  June,  1888,  and  also  such  other  costs  of  this  action  as  are 
solely  attributable  to  the  question  of  the  party- wall  in  the  pleadings 
mentioned,  and  also  such  costs  of  the  Pits  incurred  before  the  said  25th 
June,  1888,  as  are  solely  attributable  to  the  question  of  light,  and  the 
Taxing  Master  is  to  set  off  the  said  costs  of  the  Deft  and  of  the  Fits 
when  so  taxed,  and  certify  to  which  of  them  the  balance  is  due,  And 
it  is  ordered  that  such  balance  be  paid  by  the  party  from  whom  to  the 
party  to  whom  the  same  shall  be  certified  to  be  due.  liberty  to 
apply.— See  Kelway  v.  Brice,  North,  J.,  23  May,  1889,  A.  1583. 


-    6.  Judgment  after  THal  on  Circuit  on  Associate's  Certificate^^ 

Declaration — Perpetual  Injunction. 

This  action,  having  on  the  &c.,  been  tried  by  the  Hon.  Mr.  Justice 
Mathew  and  a  common  jury  for  the  city  and  county  of  Bristol  &c., 
and  the  jury  having  found  for  the  Fit  on  the  daim  and  counter-claim, 
and  the  Judge  having  directed  &c.,  as  by  the  Associate's  certificate 
appears.  This  Court  doth  declare  that  the  Deft  received  two  sums  of 
£ —  and  £—  making  together  (£690 :  5*.  2d.)  as  trustee  or  agent  for 
M.  A.  B.,  and  that  the  said  sum  of  (£650)  with  any  interest  thereon 
standing  to  the  credit  of  the  C.  and  C.  Bank,.  Ld.,  at  G.  belongs  to  the 
Fit  as  legal  pers.  represve  of  the  said  M.  A.  B.,  And  it  is  adjudged  that 
the  Fit  do  recover  against  the  Deft  the  said  sum  of  (£690 :  5*.  2d.\  And 
it  is  ordered  that  the  Deft  B.  be  perpetually  restrained  from  withdraw- 
ing from  the  C.  and  C.  Bank  at  G.,  or  otherwise  parting  or  dealing  with 
the  sum  of  (£650)  deposited  by  him  at  the  said  bank  on  or  about  the 
^—  day  of  — ,  18 — ,  and  any  ijiterest  accrued  or  to  accrue  due  thereon^ 
otherwise  than  by  paying  to  the  Fit  the  said  sum  of  (£650)  and  any 
interest  accrued  or  to  accrue  thereon,  And  it  is  ordered  that  the 
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oounter-claim  do  stand  dismissed  out  of  this  Court.  Deft  to  pay  costs 
of  action  and  oounter-claim.  Liberty  to  ftpply* — Dannell  y.  Ballinger^ 
Stirling,  J.,  23  Feb.  1900,  A.  831; 


6.  Leave  to  enter  Judgment  for  the  Amount  to  he  certified  on  an 
Inquiry  as  to  Damages — 0.  xiii,  6 ;  xxvii,  4. 

Upon  the  application  &c.,  and  the  Fit  by  his  solrs  not  desiring  to 
have  the  value  of  the  furniture  in  the  writ  of  summons  (statement  of 
daim)  mentioned  assessed,  It  is  ordered  that  instead  of  a  writ  of  in- 
quiry to  assess  the  damages  claimed  by  the  said  writ  of  summons 
(statement  of  daim),  the  following  inquiries  be  made,  that  is  to  say : 
1:  An  inquiry  what  damages  the  Fit  has  sustained  by  detention  of  the 
furniture  and  other  articles  in  the  indorsement  of  the  writ  mentioned ; 
2.  An  inquiry  what  damages  the  Fit  is  entitled  to  recover  in  the 
nature  of  mesne  profits  for  the  occupation  by  the  Deft  of  the  dwelling- 
house  and  furniture  in  the  indorsement  of  the  writ  mentioned ;  And  the 
Fit  is  to  be  at  liberty  to  sigpi  judgment  for  what  shall  be  certified  in 
pursuance  of  this  order  to  be  due  to  him  in  respect  of  such  damages, 
and  for  the  costs  of  this  application  and  consequent  thereon,  such  costs 
to  be  taxed  by  the  Taxing  Master.-^^undy  v.  Boards  M.  B.  at  Chambers, 
20  June,  1876,  A.  1123. 


"7.  Judgment  on  Eeport  of  Official  or  Special  Referee  adopted  by  the 

Court — 0.  XXXVI,  64. 

Mb.  — ,  to  whom  it  was  referred  by  the  order  dated  &c.  to  inquire  as 
[offidalj  special  referee  what  if  anything  ought  to  be  paid  to  the  Fit 
by  way  of  damages  for  the  injury  mentioned  in  his  report  dated  &c., 
having  by  his  report  dated  &c.,  which  has,  pursuant  to  sect.  13  of  the 
Arbitration  Act,  1889,  been  adopted  by  the  Judge,  assessed  such 
damage  at  £ — ,  It  is  this  day  adjudged  that  the  Fit  do  recover  against 
the  Deft  such  sum  of  £ — . 

In  this  case  the  costs  of  the  reference  had  by  agreement  been  borne  by  the 
parties  equally. 
The  order  is  drawn  up  as  of  course  on  the  report  being  adopted. 


8.  Judgment  for  Coats  under  0.  xxiv,  8. 

The  Fit  having  this  day  confessed  the  defence  of  the  Deft  stated  in 
paragraph  —  of  the  Deft's  statement  \or  further  statement]  of  defence, 
and  in  so  much  of  paragraph  —  of  such  statement  [or  further,  state: 
ment]  of  defence  as  alleges  {a- ground  of  defence  arising  after  the  com' 
mencement  of  the  action).  It  is  adjudged  that  the  Fit  do  recover  against 
the  Deft  his  costs  of  this  action  up  to  &c.,  the  date  of  the  delivery  of 
ihe  Deft's  statement  of  defence,  such  costs  to  be  taxed  &c. 

For  another  form  of  judgpoient,  see  P.  0.  F.  213, 


170  Trial  and  Judgment  [chap,  xnr 

9.  LeoM  to  sign  Final  Judgment  notunthitanding  Appearance — 

0.  XIV,  1. 

Upon  &c.,  and  upon  reading  &c.,  It  is  ordered  that  the  Pits  be  at 
liberty  to  sign  final  judgment  in  this  action  for  the  amount  indorsed 
on  the  writ,  ?rith  interest,  if  any,  and  costs  to  be  taxed,  and  that  the 
costs  of  this  application  be  £ — . 

For  form  of  summons,  see  D.  C.  F.  198. 


10.  Final  Judgment  after  the  above. 

Thb  Deft  having  appeared  to  the  writ  of  summons  herein,  and  the 
Pit  having  by  order  dated  &c.,  obtained  leave  to  sign  final  judgment 
under  0.  xiv,  1,  for  £ — ,  It  is  this  day  adjudged  that  the  Fit  reooyer 
against  the  Deft  £ —  and  costs  to  be  taxed. 

And  see  D.  C.  F.  200. 


11.  Judgment  hj  Default  against  Sole  or  All  DeJU — 0.  xiii,  3 ; 

XXVII,  2. 

The  Deft  [or  the  Defts]  not  having  appeared  to  the  writ  of  sum* 
mons  \or  not  having  delivered  any  statement  of  defence],  It  is  this  day 
adjudged  that  the  Pit  recover  against  the  Deft  [or  the  Defts]  £ —  and 
costs  to  be  taxed. 


12.  The  Like  against  one  of  Several  Defts — 0.  xxvii,  6. 

The  Deft  D.  not  having  delivered  a  defence,  It  is  this  day  adjudged 
that  the  Pit  recover  agaiast  the  Deft  D.  £ —  and  costs  to  be  taxed. 


13.  Judgment  in  default  of  Appearance  in  Action  for  Recovery  of 

Land — 0,  xiii,  8. 

No  appearance  having  been  entered  to  the  writ  of  summons.  It  is 
this  day  adjudged  that  the  Pit  recover  possession  of  the  land  in  the 
indorsement  of  the  writ  described  as  &c. 

[N.B. — ^This  judgment  carries  no  costs.] 


14.  Judgment  in  default  of  Defence  in  Action  for  Recovery  qf  Land — 

0.  xx\^I,  7. 

'  No  statement  of  defence  having  been  delivered  in  this  action,  It  is 
this  day  adjudged  that  the  Pit  recover  possession  of  the  land  in  the 
indorsement  of  the  writ  described  as  &c.,  with  his  costs  to  be  taxed. 
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15.  Judgment  in  default  of  Appearance  in  Claim  for  Detention 

of  OoodSy  or  Damuges — 0.  xiii,  5. 

No  appearance  having  been  entered  to  the  writ  of  summons  in  this 
action,  It  is  this  daj  adjudged  that  the  Fit  do  recover  damages  to  be 
assessed. 

See  D.  C.  P.  184,  185. 


16.  Judgment  in  default  of  Pleading  in  a  like  Action — 0.  xxvii,  6. 

No  statement  of  defence  having  been  delivered  in  this  action  [by  the 
Deft  D.],  It  is  this  day  adjudged  that  the  Fit  do  recover  [against  the 
Deft  D.]  damages  to  be  assessed. 


17.  Judgment  in  default  of  Appearance  or  Drfence  after  Assessment 

of  Damages — 0.  xiii,  5,  7. 

■ 

Thb  Def  ts  not  having  appeared  to  the  writ  of  summons  in  this  action, 
[or  not  having  delivered  a  statement  of  defence],  and  a  writ  of  inquiry 
dated  &c.  having  been  issued  directed  to  the  sheriff  of  &c.,  to  assess 
the  damages  which  the  Fit  was  entitled  to  recover,  and  the  said  sheriff 
having  by  his  return  dated  &c.  returned  [^or  such  damages  having  by 
direction  of  the  Judge  been  ascertained  at  Chambers,  and  it  appearing 
by  the  Master's  certificate]  or,  \^f  any  other  method  has  been  adopted^ 
state  tV,]  that  the  said  damages  have  been  assessed  [_or  ascertained]  at 
£ — ,  It  is  this  day  adjudged  that  the  Fit  recover  against  the  Defts  £ — 
and  costs  to  be  taxed. 


18.  Judgment  after  Order  for  Pit  to  be  at  liberty  to  sign  Judgment 
unless  Monet/ paid  into  Court  under  0.  xiv,  3. 

The  Deft  not  having  paid  into  Oourt  the  sum  of  £ —  as  by  the  order 
dated  &o.  directed,  It  is  pursuant  to  the  said  order  this  day  adjudged 
that  the  Pit  recover  against  the  Deft  £ —  and  costs  to  be  taxed. 


19.  Judgment  in  default  of  Appearance  by  Sole  or  All  Defts  where 
Wnt  is  indorsed  with  a  Liquidated  Demand — 0.  xiii,  3,  4.  . 

The  Deft  not  having  appeared  to  the  writ  of  summons,  and  the  Pit 
having  filed  an  affidavit  of  service,  It  is  this  day  adjudged  that  the 
Pit  recover  against  the  Deft  £ — ,  together  with  interest  thereon  at 
the  rate  of  5/.  p.  c.  per  ann.,  [or  other  rate  specified,  if  any,]  and  costs 
to  be  taxed. 

And  see  D.  C.  F.  184. 
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20.  The  like  in  default  of  Appearance  by  (me  or  more  ofeeceral 

Lefts. 

The  Deft  D.  [or  D.  and  E.]  not  havidg  appeared  to  the  writ  of 
summons,  and  the  Fit  having  filed  an  affidavit  of  service,  It  is  this 
day  adjudged  that  the  Fit  recover  against  the  Deft  D.  [or  D.  and  E.]] 
&c.  [Form  19,  iupra"], 

21.  Judgment  set  aside. 

Ufon  motion  &c.,  by  counsel  for  the  Deft,  and  upon  hearing  counsel 
for  the  Fit  in  the  first-mentioned  action,  Let  the  order  dated  &c., 
whereby  it  was  ordered  that  the  Fit  sign  final  judgment  for  the 
amount  indorsed  on  the  writ  of  summons,  with  interest  &c.,  be 
discharged,  and  let  the  judgment  entered  up  in  pursuance  thereof 
on  the  day  &c.,  be  set  aside.  Stay  further  proceedings  in  first- 
mentioned  action.  Liberty  to  Fit  in  first-mentioned  action  to  come  in 
and  prove  for  his  debt  and  costs  in  the  second-mentioned  action,  but 
exclusive  of  his  costs  of  this  motion  which  he  is  not  to  have  or  prove 
for  in  the  second-mentioned  action. — Coitrell  v.  Briggi^  Ohitty,  J., 
9th  Dec.  1887,  A.  1844 ;  W.  N.  (87)  240. 

For  form  of  notioe  of  motion  or  summons,  see  D.  C.  F.  190. 


NOTES. 
DEFAT7LT  OF  APPEASANOE. 

•    Judgment  in  default  of  ajij>earance  may  be  entered : — 

-   1 .  where  the  writ  is  8j>ecially  indorsed  under  0.  m,  6 :  0.  zin,  3,  4. 

2.  Where  it  is  not  specially  indorsed :  0.  xui,  5— -8. 

3.  For  the  recoverv  of  land :  0.  xni,  8. 

By  0.  XIII,  3,  *' where  the  writ  of  summons  is  indorsed  for  a  liquidated 
demand,  whether  specially  or  otherwise,  and  the  Deft  fails,  or  all  the  Defts, 
if  more  than  one,  fail,  to  appear  thereto,  the  Fit  may  enter  final  judgment  for 
any  sum  not  exceeding  the  sum  indorsed  on  the  writ,  together  with  interest 
at  the  rate  specified  (if  any),  or  (if  no  rate  be  specified)  at  the  rate  of  five 
p.  c.  per  ann.,  to  the  date  of  the  judgment  and  costs." 
,  Under  this  rule  judgment  may  be  signed  for  the  liquidated  demand  not- 
withstanding that  the  writ  is  also  indorsed  with  a  claim  for  an  account  and 
foreclosure :.  Bisaett  v.  Jones,  32  Ch.  D.  635 ;  but  if  the  demand  has  been 
reduced,  by  payment,  judgment  can  only  be  entered  for  the  amount  actually 
due  at  time  of  entry :  Hughes  v.  Justin^  (1894)  1  Q.  B.  667,  G.  A. 

Where  tiie  Fit  has  taken  no  step  for  a  year,  a  month's  notice  must  be 
given  under  O.  LXiv,  13,  before  judgment  can  be  signed :  Webster  v.  Mytr^ 
^4  Q.  B.  D.  231,  0.  A. ;  but  the  rule  does  not  apply  to  the  issue  of  execution 
as  to  costs,  by  sequestration  or  otherwise :  Taylor  v.  Roe,  62  L.  J.  Ch.  391 ; 
W.  N..  (93)  26 ;  68  L.  T.  253. 

Where  a  writ  of  summons  is  indorsed  under  0.  in,  8  (in  a  case,  that  is,  of 
ordinary  accounts,  as,  for  instance,  a  partnershipi  exorship,  or  ordinary 
trust  account),  and  the  Deft  fails  to  appear,  the  Fit  may,  aftor  filing  an 
affidavit  of  service,  or  of  notice  in  lieu  of  service,  as  the  case  may  be 
(O.  XIII,  2),  obtain  an  immediate  order  for  the  account  claimed,  with  usual 
directions:  0.  XY,  1.  But  only  common  accounts  and  inquiries  can  be 
directed  under  this  rule,  and  not  accounts  and  inquiries  the  right  to  which 
depends  on  the  Pit  establishing  a  case  for  them  at  the  hearing :  Be  Oyhon, 
Allen  V.  Taylor,  29  Ch.  D»  834,  G.  A.    The  order  is  to  be  made  on  an  appli- 
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-cation  at  Chambers  supported  by  an  affidavit  of  the  groundB  of  the  applica- 
tion :  O.  XV.  2. 

Where  the  writ  was  against  a  firm,  and  one  member  of  the  firm  entered 
appearance  as  such,  but  the  others  did  not  appear,  judgment  in  default  of 
appearance  could  not  go  against  the  firm :  Adim  v.  Towfiendy  14  Q.  B.  D. 
103  ;  and  see  Jackson  v.  Litchfield^  8  Q.  B.  D.  474. 

Where  the  writ  was  served  first  on  the  firm  and  afterwards  on  an  alleged 
partner,  and  judgment  by  default  was  signed  against  the  firm  within  eight 
days  after  service  on  such  partner,  he  was  entitl^  to  have  the  judgment  set 
aside  :  Alden  v.  Beckley,  25  Q.  B.  D.  543. 

By  O.  XIII,  4,  *'  where  the  writ  of  summons  is  indorsed  for  a  liquidated 
demand,  whether  specially  or  otherwise,  and  there  are  several  Defts,  of 
whom  one  or  more  appear  to  the  writ,  and  another  or  others  of  tiiem  fail  to 
appear,  the  Pit  may  enter  final  judgment,  as  in  the  preceding  rule,  against 
such  as  have  not  appeared,  and  may  issue  execution  upon  such  judgment 
without  prejudice  to  his  right  to  proceed  with  the  action  against  such  as  have 
appeared." 

By  r.  5,  **  wbere  the  writ  is  indorsed  with  a  claim  for  detention  of  goods 
and  pecuniary  damages,  or  either  of  them,  and  the  Deft  fails,  or  all  the  Defts 
if  more  than  one  fail,  to  appear,  the  Pit  may  enter  interlocutory  judgment, 
and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the  goods  and  the 
damages,  or  the  damages  only,  as  the  case  may  be,  in  respect  of  the  causes 
of  action  disclosed  by  the  indorsement  on  the  writ  of  summons.  But  the 
Court  or  a  Judge  may  order  that,  instead  of  a  writ  of  inquiry,  the  value  and 
amount  of  damages,  or  either  of  them,  shall  be  ascertained  in  any  way  which 
the  Court  or  Judge  may  direct." 

By  r.  6,  **  where  the  writ  is  indorsed  as  in  the  last  preceding  rule  men- 
tioned, and  there  are  several  Defts,  of  whom  one  or  more  appear  to  the  writ, 
and  another  or  others  of  them  fail  to  appear,  the  Pit  may  sign  interlocutory 
judgment  against  the  Deft  or  Defts  so  failing  to  appear,  and  the  value  of  the 
goods  and  the  damages,  or  either  of  them,  as  the  case  may  be,  may  be  assessed, 
as  against  the  Deft  or  Defts  suffering  judgment  by  default,  at  the  same  time 
as  the  trial  of  the  action  or  issue  therein  against  the  other  Deft  or  Defts, 
unless  the  Court  or  a  Judge  shall  otherwise  direct.  Provided  that  the  Court 
or  a  Judge  may  order  that,  instead  of  a  writ  of  inquiry  or  trial,  the  value  and 
amount  of  damages,  or  either  of  them,  shall  be  ascertained  in  anyway  which 
the  Court  or  Judge  may  direct." 

By  r.  7,  "where  the  writ  is  indorsed  with  a  claim  for  detention  of  goods 
and  pecuniary  damages,  or  either  of  them,  and  is  further  indorsed  for  a  hqui- 
dated  demand,  whether  specially  or  otherwise,  and  anv  Deft  fails  to  appear 
to  the  writ,  the  Pit  may  enter  final  judgment  for  the  debt  or  liquidated 
demand,  interest  and  costs  against  the  Deft  or  Defts  failing  to  appear,  and 
interlocutorv  judgment  for  the  value  of  the  goods  and  the  damages,  or  the 
damages  oniv,  as  the  case  may  be,  and  proccM  as  mentioned  in  such  of  the 
preceding  rules  of  this  Order  as  may  be  applicable." 

By  r.  8,  '*  in  case  no  appearance  shall  be  entered  in  an  action  for  the 
recovery  of  land,  within  the  time  limited  by  the  writ  for  appearance,  or  if  an 
appearance  be  entered  but  the  defence  be  limited  to  part  only,  the  Pit  shall 
be  at  liberty  to  enter  a  judgment  that  the  person  whose  title  is  asserted  in  the 
writ  shall  recover  possession  of  the  land,  or  of  the  part  thereof  to  which  the 
defence  does  not  apply." 

Eule  8  does  not  provide  expressly  for  the  case  of  one  out  of  several  Defts 
making  default,  but  the  practice  has  been  established  in  the  Queen's  Bench 
Division  to  allow  judgment  to  be  signed  as  against  the  Deft  or  Defts  who  have 
made  default,  although  there  are  other  Defts  who  are  not  in  defaidt.  The 
efifect  of  the  judgment  is  to  prevent  the  Deft  a^nst  whom  judgment  has 
been  signed  from  entering  appearance  before  final  j  udgment  is  obtained.  The 
final  judgment  being  that  the  Pit  recovers  possession  of  the  land,  includes  all- 
the  Defts. 

By  r.  9,  ''where  the  Pit  has  indorsed  a  claim  for  mesne  profits,  arrears  of 
rent,  double  value,  or  damages  for  breach  of  contract,  or  wrong  or  injury  to 
the  premises  claimed,  upon  a  writ  for  the  recovery  of  land,  he  may  enter 
judgment  as  in  the  last  preceding  rule  mentioned  for  the  land,  and  may 
proceed  as  in  the  other,  preceding  rules  of  this  Order  mentioned  as  to  suqh 
other  claim  so  indorsed."  . 


174  Trial  and  Judgment  [chap,  xii- 

By  r.  10,  ''where  judgment  is  entered  pursuant  to  any  of  the  preceding 
rules  of  this  Order,  it  shall  be  lawful  for  the  Court  or  a  Judge  to  set  aside  or 
vary  such  judgment  upon  such  terms  as  may  be  just." 

DEFAULT  OP  PLEADING, 

Judgment  in  default  of  pleading  can  only  be  entered  in  actions  for — 

1.  Debt  or  liquidated  demand:  0.  xxvn,  2,  3. 

2.  Detention  of  goods  and  pecuniary  damages,  or  either  of  them :  O.  xxvu* 
4,  5. 

3.  For  debt  or  liquidated  demand,  and  also  for  detention  of  goods  and 
pecuniary  damages,  or  pecuniary  damages  only :  O.  xxYn,  6. 

4.  For  the  recovery  of  land :  0.  xxvii,  7. 

5.  And  also  where  the  writ  for  the  recovery  of  land  is  indorsed  for  mesne 
profits,  arrears  of  rent,  or  damages  for  breach  of  contract :  O.  xxvii,  8. 

A  probate  action  proceeds  notwithstanding  the  default :  r.  10. 

In  all  other  actions,  if  the  Deft  makes  defaiilt  in  delivering  a  defence,  the 
Pit  may  (on  leave  under  O.  xxx,  v. «»».  p.  25)  set  down  the  action  on  motion 
for  judgment :  r.  11 ;  and  where  Pit  nas  not  put  in  a  defence  to  a  counter- 
claim, the  Deft  cannot  sign  judgment  for  default  of  pleading,  but  must 
move  for  judgment:  Jones  v.  Macaulav,  (1891)  1  Q«  B.  221,  C.  A. ;  Hiygins 
y.  Scott y  21  Q.  B.  D.  10,  C.  A. ;  though  the  action  has  been  dismissed  for 
want  of  prosecution  :  Roberts  v.  Booths  (1893)  1  Ch.  52. 

The  provisions  of  0.  xxyii  must  be  read  in  connection  with  those  of 
O.  xxx:  v.  sup,  p.  25. 

Notwithstanding  r.  13  (v.  sup,  p.  38),  a  statement  of  defence  delivered  out 
of  time  is  not  to  be  treated  as  a  nullity :  QUI  v.  Wood/in^  25  Ch.  D.  707,  C.  A. ; 
Montagu  v.  Land  Corp.  of  England^  66  L.  T,  730 ;  nor  was  a  reply  under  the 
rules  of  1875 :  Graves  v.  Terry y  9  Q.  B.  D.  170;  and  as  to  mode  of  dealing 
with  such  a  defence  on  motion  for  judgment,  see  Gibbings  v.  Strong,  26  Ch.  D. 
66,  C.  A. ;  Montagu  v.  La7id  Corp,  of  England,  sup. 

Where  an  action  is  proceeding  in  default  of  appearance  under  0.  xm,  12, 
as  if  the  Deft  had  appeared,  pleadings  and  documents  (including  an  amended 
writ:  Be  Hartley,  NuUall  v.  Whittaker,  (1891)  2  Ch.  121)  are  to  be  delivered 
by  being  filed :  0.  xix,  10 ;  and  the  Pit  can  then  proceed  in  default  of  plead- 
ing under  O.  xxvii,  2 — 8. 

Where  the  Deft  is  personally  served  with  statement  of  claim  it  need  not 
also  be  filed :  Eenshaw  v.  i?.,  28  W.  E.  409 ;  49  L.  J.  Ch.  127 ;  42  L.  T.  353 ; 
Phillips  V.  Kearney y  58  L.  J.  Ch.  344. 

Notwithstanding  0.  xx,  4,  which  provides  that  the  Pit  may  alter,  modify, 
or  extend  his  claim  without  any  amendment  of  the  indorsement  of  the  wnt, 
the  Pit  cannot,  when  the  Deft  has  not  entered  appearance,  obtain  judgment 
for  more  than  he  has  claimed  by  the  wiit:  Ote  v.  Btll,  35  Ch.  D.  160; 
Kingdon  v.  Kirk,  37  Ch.  D.  141 ;  Law  v.  Philhy,  56  L.  T.  522 ;  35  W.  R-  450. 

Where  the  Pit  does  not  put  in  a  reply  to  a  counter-claim,  judgment  on  the 
counter-claim  must  be  obtained  on  motion  for  judgment. 

Where  Pit  after  appearance  of  Deft  delivers  a  statement  of  claim  without 
taking  out  a  summons  for  directions,  and  then,  in  default  of  defence,  moves 
for  judgment  under  0.  xxyii,  11,  the  Deft  cannot  require  that  the  motion 
should  be  dismissed,  but  his  only  remedies  are  to  take  out  a  summons  to 
have  the  action  dismissed  under  O.  xxx,  8,  sup,  p.  25, -or  to  move  to  have 
the  notice  of  motion  set  aside  as  irregular:  Kemp  v.  Colman,  80  L.  T.  54 

Sphere  ChanneU,  J.,  said  that  the  'Rule  Committee  seem  to  have  overlooked 
.  xxyii,  11  when  framing  0.  xxx). 

MODE  OF  EITTEBINO  JUDGMEIH'  (1.)  OK  DEFAULT  GENEBALLY. 

In  the  Chancery  Division,  judgments  upon  default,  as  well  as  all  other 
judgments,  are  entered  at  ihe  registrar's  office  by  filing  under  O.  LXii,  2 : 
V,  in/,  p.  187.  The  documents  required  to  be  produced  being  produced  and 
examined,  and  found  regular  and  sufficient,  judgment  is  entered. 

Judgments  by  default  are  entered  under  date  of,  and  take  effect  from,  the 
day  on  which  the  requisite  documents  are  left  with  the  proper  officer :  see 

O.  XLI,  4. 

Two  printed  forms  of  judgment  properly  filled  up  axe  to  be  produced  to  the 
registrar.  
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Where  the  writ  is  Bpeciall^  indorsed,  interest,  calculated  np  to  the  day  of 
entering  judgment,  should,  if  claimed,  be  added  to  the  amount  indorsed  on 
the  writ;  and  as  no  amount  has  been  fixed  for  costs,  the  judgment  will  be 
"  with  coets  to  be  taxed,"  and  the  Taxing  Master  will  tax  the  costs  with  or 
without  notice,  as  the  case  may  require. 

The  documents  being  produced  and  found  correct,  both  copies  of  the  judg- 
ment will  be  marked  as  examined.  In  judgments  for  defamt  of  appearance 
the  affidavit  of  service,  and  in  judgments  for  default  of  pleading  the  state- 
ment of  claim,  must  be  filed  by  the  solr,  atid  a  note  of  filing  will  be  made  on 
thejudgment  on  which  the  fee  stamp  (IO0.)  is  impressed. 

The  registrar  will  then  pass  the  judgment  as  he  would  any  other  judgment 
or  order  by  putting  his  initials  to  it,  and  affixing  his  seal  to  the  duplicate^ 
and  the  judgment  will  be  entered  immediately  at  the  entering  seat,  and  the 
duplicate  handed  out.  When  entered  the  jud^ent  will  be  marked  with  the 
folio  of  the  entry,  indexed  and  transmitted  m  due  course  to  the  Central 
Office. 

(2.)  IN  DEFAULT  OF  APPEARANCE. 

On  applying  in  the  Chancery  Division  to  enter  judgment  in  default  of 
appearance  there  must  be  produced — 

1.  The  original  writ. 

2.  The  affidavit  of  service.  This  must  show  when,  where,  and  how  such 
service  was  effected  (see  O.  lxyii,  9),  and  must  also  comply  with  the  pro- 
visions of  0.  IX,  Id :  see  sup.  Chap.  II.  p.  19.  Before  the  judgment  is  passed 
the  affidavit  must  be  filed,  and  a  note  of  the  filing  marked  on  the  judgment. 

3.  A  certificate  of  non-appearance  obtained  at  the  Central  Office :  Dan. 
305 ;  D.  C.  P.  184. 

The  affidavit  of  service  cannot  be  dispensed  with :  Ford  v.  Mieske,  16  Q.  B. 
D.  57. 

Service  of  the  writ  must  be  personal,  unless  substituted  or  other  service 
has  been  ordered  (O.  ix,  2),  except  in  cases  mentioned  in  rr.  3,  8,  and 
O.  XLYIIIA,  6,  7.  In  the  case  of  substituted  service  the  order  for  such  service 
must  be  produced.  In  case  of  such  service  being  by  post  the  writ  and  order 
are  (unless  the  order  shaU  otherwise  direct^  to  be  deemed  to  lie  served  on  the 
day  following  the  day  on  which  a  prepaid  letter  containing  such  copies  shall 
have  been  posted :  P.  M.  E.  17. 

In  the  case  of  partners  or  a  firm,  or  a  corporation,  service  must  be  in 
accordance  with  O.  xlviiia,  6,  7.  When  the  Defts  are  sued  as  a  firm,  judg- 
ment will  be  against  the  firm,  and  execution  will  issue  in  accordance  with 
O.  XLVIHA,  8 ;  V.  inf.  p,  424. 

On  applying  to  enter  judgment  for  recovery  of  possession  of  part  of  land 
under  O.  xiu,  8,  the  certificate  of  the  Central  Office  of  limited  defence  must 
be  produced,  or  the  notice  signed  by  the  Deft  or  his  sob,  which  is  referred  to 
in  0.  xu,  28. 

(3.)  TSf  DEFAT7LT  OF  PLEADING. 

On  applying  to  enter  final  judgment  in  default  of  pleading  under 
O.  XXVII,  2,  3,  7,  8,  or  interlocutory  judgment  under  rr.  4,  5,  8,  the  certi- 
ficate of  the  Central  Office  of  appearance  must  be  produced,  and  also  the 
statement  of  daim,  unless  it  appears  by  such  certificate  that  the  Deft  did  not 
require  a  statement  of  claim  to  oe  delivered. 

If  the  statement  of  claim  does  not  show  the  date  of  deliverv,  which  (unless 
otherwise  directed  under  O.  xxx,  v,  sup,  p.  25)  must  be  ten  clear  days  before 
judgment  is  entered  (O.  xxi,  6),  the  date  must  be  indorsed. 

Before  the  judgment  is  passed  the  statement  of  claim  must  be  filed  at  the 
Central  Office,  and  the  filing  will  be  noted  in  the  margin  of  the  judgment. 


PBOCEEDINOS  IN  DISTRICT  BEGISTBIES. 

Where  a  cause  or  matter  is  proceeding  in  a  District  Begistry,  all  proceed- 
ings, except  where  by  the  rules  it  is  otherwise  provided,  or  the  Oourt  or  a^ 
Jinlga  shall  otherwise  order,  are  to  be  taken  in  th^  Distzict  Begistry,  down 
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to  and  induding  the  entry  of  final  judgment,  and  every  final  judgment  and 
every  order  for  an  account  by  reason  of  the  default  of  the  Deft  or  by  consent 
is  to  be  entered  in  the  District  Registry  in  the  proper  book,  in  the  same 
manner  as  a  like  judgment  or  order  in  an  action  proceeding  in  London  would 
be  entered  in  the  Central  Office :  O.  xxxv,  1.  Where  the  writ  of  summons 
is  issued  out  of  a  Distinct  Begistry,  and  the  Pit  is  entitled  to  enter  inter- 
locutory judgment  under  any  of  the  rules  of  0.  xili,  or  where  the  cause  or 
matter  is  proceeding  in  a  District  Registry,  and  he  is  entitled  to  enter  inter- 
locutory judgment  under  any  of  the  rules  of  O.  xxvu,  in  either  such  case 
interlocutory  judgment,  and  when  damages  shall  have  been  assessed  final 
judgment,  is  to  be  entered  in  the  District  Hegi^try,  unless  the  Court  or  a 
Judge  shall  otherwise  order :  r.  2. 

Where  final  judgment  is  entered  in  a  District  Registry,  costs  are  to  be 
taxed  there  unless  otherwise  ordered :  0.  xxxv,  r.  4 ;  but  where  objections 
on  taxation  of  coPts  have  been  carried  in  and  dealt  with  by  the  District 
Rt^gistrar,  the  Judge,  under  0.  xxxv,  4,  and  0.  LXV,  27  (41),  has  jurisdiction 
to  order  that  the  items  in  dispute  shall  be  referred  to  a  Tazmg  Master  of  the 
Supreme  Court  for  retaxation  :  StevenB  v.  Oriffin,  (1897)  2  Q.  B.  368,  C.  A. 

where  a  writ  is  issued  out  of  a  District  Registry,  if  the  Deft  resides  or 
carries  on  business  there  he  must,  and  if  not  he  may,  appear  in  the  district : 
O.  xn,  1 — 5,  and  see  0.  rv,  1-^3,  as  to  issue  and  indorsement  of  writ. 

When  any  Deft  (unless  a  merely  formal  Deft,  or  one  who  has  *'  no  sub- 
stantial cause  to  interfere  in  the  conduct  of  the  action  ")  appears  in  London, 
the  action  proceeds  in  London :  0.  xii,  7. 

If  appearance  by  a  sole  Deft  or  by  all  the  Defts  is  entered  in  the  district 
the  action  piT>oeeds  there :  r.  6. 

A  Deft  to  a  district  writ  appearing  in  London  must  give  notice  the  same 
day  to  the  Pit:  r,  9. 
As  to  default  in  such  a  case,  see  O.  xiii,  11 ;  Dan.  298. 
' '  When  a  cause  or  matter  in  the  Chancery  Division  is  proceeding  in  a  District 
Registry,  all  certificates  of  the  chief  clerk     (Master)  *'  and  taxing  officer,  and 
all  other  documents  (required  to  be  filed)  used  in  London  before  the  Judge 
in  Chambers,  or  before  any  taxing  officer  or  referee,  and  not  already  filed 
in  the  District  Registry,  are  to  be  filed  in  the  same  office  as  they  would 
have  been  filed  in  if  the  proceedings  had  originallv  commenced  in  London, 
and  if  the  Court  or  Judge  shall  so  direct,  office  copies  thereof  shall  be  trans- 
mitted to  the  District  Registry  " :  0.  xxxv,  21 ;  and  actions  for  trial  elsewhere 
than  in  London  or  Middlesex  are  to  be  entered  for  trial  with  the  Associates, 
and  not  in  the  District  Registries  :  O.  xxxvi,  22b ;  and  see  Jud.  Act,  1873, 
s.  64. 

As  to  the  entry  of  interlocutory  and  final  judgments  in  the  District  Registry, 
see  0.  xxxv,  2 ;  and  as  to  entry  in  Central  Office,  see  r.  3. 

When  a  cause  or  matter  is  proceeding  in  a  District  Registry,  writs  of 
execution  for  enforcing  any  judgment  thereon,  and  all  summonses  under 
the  Debtors  Act,  shall  issue  from  the  District  Registry  unless  otherwise 
ordered,  and  where  final  judgment  is  entered  in  the  District  Registry  costs 
are  to  be  taxed  there  unless  otherwise  ordered :  r.  4. 

Where  an  action  proceeds  in  a  district  the  registrar  may  exercise  all  such 
authority  and  jurisdiction  as  may  be  exercised  by  a  Judge  at  Chambers, 
except  such  as  a  Master  or  chief  clerk  is  precluded  h*om  exercising :  r.  6. 

Under  this  rule  a  District  Registrar  has  concurrent  jurisdiction  with  that 
of  a  Master  to  set  aside  or  vary  a  final  judgment  in  default  of  appearance 
signed  in  the  registry:  Townend  v.  Kirhham^  (1898)  1  Q.  B.  51,  C.  A.,  com- 
menting on  Hood  V.  Yates,  (1894)  1  Q.  B.  240. 

Where  a  cause  or  matter  is  proceeding  in  the  District  Registries  of  Liver- 
pool or  Manchester,  the  registrar  may  act  as  a  chief  clerk  of  the  Judge  of 
the  Chancery  Division  to  whom  the  cause  or  rule  is  assi^ed,  and  as  regis- . 
trar  and  Taxing  Master  according  to  directions  to  be  given  by  the  Judge, 
provided  that  no  order  for  payment  of  money  out  of  Court  for  an  amount ' 
exceeding  50/.  shall  be  made  except  by  the  judge  in  person,  and  provided 
that  no  District  Registrar  who  is  a  practising  solr  shall  tax  costs :  r.  6a. 

Applications  are  to  be  made  in  the  same  manner  as  at  Chambers :  r.  7 ;  and 
tobe  in  like  manner  subject  to  reference  or  appeal  to  and  control  by  the 
Judge  to  whom  the  action  is  assigned :  rr.  8 — 12. 
i.^£e  di^Msretioa  of  a  Judge  to  order  a  sale,  in  actions  where  the  aeconntB. 
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are  being  taken  in  a  District  Begistry,  to  take  place  in  his  Chambers  will 
not  be  interfered  with  by  the  Court  of  Appeal :  Macdonald  y.  Foster,  6  Ch. 
D.  193,  C.  A. 

Jnd.  Act,  1873,  s.  49,  as  to  appeals  from  orders  by  consent,  or  as  to  costs 
only,  does  not  apply  to  orders  by  a  District  Begistrar :  Foster  v.  Edwards,  48 
L.  J.  0.  P.  767. 

Aocotmts  and  inquiries  ought  not  to  be  taken  by  District  Eegistrars  unless 
the  judgment  so  directs :  Re  Botoeriy  Bennett  v.  Bowen,  20  Ch.  D.  638 ;  Re 
Smith,  Hutchinson  v.  Ward,  6  Ch.  D.  692. 

Certificates  or  reports  by  District  Registrars  should  follow  the  form  and 
practice  of  a  Master  s  certincate :  Re  Bowen,  sup. 

Payment  of  money  into  Court  in  an  action  commenced  in  District  Registry 
should  be  under  the  Ch.  Funds  Act  and  Bules,  not  into  a  bank  to  *'  the  credit 
of  the  District  Begistrar" :  Finlay  v.  Davis,  12  Ch.  D.  735. 

As  to  setting  down  on  motion  for  judgment  actions  in  which  default  has 
been  made  in  a  District  Registry,  v.  in/,  p.  182. 

By  Jud.  Act,  1873,  s.  66,  the  Court  or  a  Judge  may  direct  any  books  or 
documents  to  be  produced,  or  accounts  or  inquiries  taken  or  made  in  the 
oflSce  of  or  by  any  JDistrict  Begistrar,  and  may  act  on  his  report. 

Actions  may  be  remoyed  from  the  District  Begistry : 

1.  In  any  case  by  an  order  of  the  Court  or  a  Judge,  or  of  the  District 
Begistrar :  Jud.  Act,  1873,  s.  66 ;  0.  xxxv,  16. 

2.  By  notice  from  the  Deft  or  his  solr,  seryed  on  the  other  parties,  and 
deliyered  to  the  District  Begistrar :  see  r.  14 ;  (a)  when  the  writ  is  specially 
indorsed  under  O.  in,  6,  and  the  Deft  has  obtained  leaye  to  defend,  or  has 
appeared,  and  the  Pit  has  not  for  four  days  giyen  notice  of  an  application  for 
an  order  against  him  under  O.  xiy;  (b)  when  iJie  writ  is  not  specially 
indorsed,  at  any  time  after  the  Deft  ha!s  appeared,  and  before  deliyering  a 
defence,  or  the  expiration  of  the  time  for  doing  so :  0.  xxxy,  13.  But  a 
merely  formal,  &c.  Deft,  has  no  right  to  giye  such  notice :  r.  14. 

Actions  may  by  order  be  remoyed  from  London  to  a  District  Begistry : 
rr.  16,  17. 

When  an  action  is  remoyed,  the  file  and  a  copy  of  the  entries  in  the  books 
are  transmitted :  r.  20 ;  Jud.  Act.  1873,  s.  66.  

And  as  to  remoyal  from  District  Begistry,   v.  post.  Chap.  XXXIY., 

"  TBAliTSFEB  AlfD  CONSOLIDATION,"  p.  830. 

O.  XXXY,  6,  proyides  that  where  an  action  proceeds  in  a  District  Begistry 
all  proceedings  relating  to  (o)  leaye  to  enter  judgment  under  0.  xvi,  60 
and  51,  (b)  leaye  to  issue  or  renew  writs  of  execution,  (c)  examination  of 
judgment  debtors  for  garnishee  purposes,  {d)  garnishee  orders,  (e)  charging 
orders  nisi,  (/)  interpleader  orders  LA.ug.  1894),  EJiall,  unless  the  Court  or  a 
Judge  otherwise  order,  be  taken  in  the  District  Begistry. 

By  44  &  46  V.  c.  68,  s.  22,  a  District  Begistrar  shall  not,  either  by  himself 
or  his  partner,  be  directly  or  indirectly  engaged  as  solr  or  agent  for  a  party 
to  any  proceeding  whatsoeyer  in  the  Dis&ict  Begistry  of  which  he  is 
registrar. 
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CHAPTER  XTTT. 

MOTION  FOB  JUDGBfENT. 


1.  Judgment  upon  Motion  for  Judgment — 0.  XL,  1, 

Upon  motion  for  judgment  this  day  made  nnto  this  Court  by 
counsel  for  the  Pit,  and  upon  hearing  counsel  for  the  Deft,  This  Court 
doth  order  and  adjudge. 

For  forms  of  notice  of  motion,  &c.,  see  D.  C.  F.  352  et  seq, 

2.  Judgment  upon  Motion  for  Judgment  in  default  of  Defence  where 
Deft  koB  not  entered  Appearance — 0.  xxvn,  11. 

Upon  motion  for  judgment  in  default  of  the  Deft  delivering  a 
defence  this  day  made  unto  this  Court  by  counsel  for  the  Pit  [^If 
Deft  has  not  entered  appearance,  and  upon  reading  the  writ  of  summons 
issued  in  this  action  on  the  &c.,  the  Central  Office  certificate  of  no 
appearance  haying  been  entered  for  the  Deft,  dated  &c.,  an  office  copy 
of  the  statement  of  claim,  filed  as  against  the  Deft  on  the  &c.,  an  office 
copy  notice  of  this  motion  [i^  marked  short,  and  that  this  action  would 
be  marked  short],  filed  as  against  the  Deft,  on  the  &o.  [^Enter further 
evidence^.  This  Court  doth  &c. 

3.  The  likcy  where  Deft  has  entered  Appearance, 

Upon  motion  for  judgment  &c.  [see  Form  2],  cmd  upon  reading  the 
writ  of  summons  issued  in  this  action  on  the  &c.,  the  Central  Office 
certificate  of  appearance  haying  been  entered  for  the  Deft,  dated  &c., 
the  statement  of  claim,  with  the  certificate  of  the  Pit's  solr  indorsed 
thereon,  showing  that  the  Deft  has  not  deHyered  any  defence,  an 
affidavit  of  &c.,  of  service  of  notice  of  this  motion  on  the  Deft  [^Enter 
further  evidence^.  This  Court  doth  &c. 

Where  the  Deft  appears  in  Court  by  counsel  or  in  person,  neither  the  certi- 
ficate of  appearance  nor  that  of  the  Pit's  sob  as  to  no  defence  need  be  read. 

4.  Judgment  at  Trial  against  some  Defts  and  upon  Motion  for  Judg* 

ment  against  others — 0.  xxvii,  12. 

Tms  action  coming  on  for  trial  this  day  before  this  Court  against 
the  Deft  A.,  in  the  presence  of  &c.,  and  counsel  for  the  Pit  this  day 
also  moving  for  judgment  in  default  of  the  Defts  B.  and  C.  delivering 
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a  defenoe,  upon  bearing  the  pleadings  in  thifl  action  [Enter  evidence^ 
a*  abov€j  Farms  fi  &  3],  and  what  was  alleged  by  oonnsel  for  the  Pit 
and  the  Deft  A.    This  Oourt  doth  &c. 


5.  Defendants  not  competent  to  consent  Submitting  to  Judgment. 

This  action  coming  on  &c.,  for  trial  &c.,  in  the  presence  of  counsel 
for  the  Fit  and  Defts  &c.,  and  the  Pit  by  his  counsel  withdrawing  the 
chargee  of  fraud  and  all  imputations  made  by  her  against  the  Defts, 
and  the  Defts  A.  and  B.  by  their  respective  counsel  consenting  to  this 
judgment,  and  that  no  order  shall  be  made  as  to  their  costs  of  this 
action  up  to  and  including  this  judgment,  and  the  Defts  E.  and  F.  by 
their  counsel  stating  to  this  Court  that  they  haye  no  defence  to  the 
action,  and  submitting  to  judgment  for  the  Pit,  and  the  Pit  by  her 
counsel  not  asking  for  costs  against  the  last-named  Defts,  Let  Sco, — 
Bees  Y.  Richmond,  Kekewich,  J.,  13  Dec.  1889,  B.  1756. 

In  this  case  two  Defts  were  defending  on  behalf  of  themselres  and  all 
other  parties  interested  under  a  settlement,  and  were  held  incapable  of  con- 
sentiog  to  a  judgment  setting  amde  Ihe  settlement. 

NOTES. 

MOTION  FOB  JXTDGMENT. 

0.  XL,  1,  directs  that  *'  except  where  by  the  Act  or  Bules  it  is  proyided  that 
judgment  may  be  obtained  in  any  other  manner,  the  judgment  of  the  Ck)urt 
IS  to  be  obtained  by  motion  for  judgment.'' 

When  the  Defts  are  sued  as  a  firm,  judgment  must  be  against  the  firm,  and 
execution  will  issue  in  accordance  with  0.  xlyiha,  8.     ^ 

In  the  following  cases  (as  also  after  trialB  before  a  jury,  as  to  which  v. 
inf.  Chap.  XXTI.,  '*  Issttes  "),  judgment  is  to  be  obtained  by  setting  down 
the  action  on  motion  for  judgment : — 

(a.)  Under  0.  xxvn,  11,  12,  in  all  actions  other  than  those  referred  to  in 
the  preceding  rules  of  that  Order  (e.^.,  actions  for  debt  or  liquidated  demand, 
detcoition  of  goods,  pecuniary  damages  only,  reooyery  of  land,  and  probate 
actions)  where  the  Deft  or  one  of  several  Defts  makes  default  in  delivering  a 
defence  the  Fit  may  set  down  the  action  on  motion  for  judgment,  and 
such  judgment  shall  be  siven  as  upon  the  statement  of  claim  the  Oourt  or  a 
Judge  sluill  consider  the  fit  is  entitied  to. 

(&.)  Under  0.  xxvn,  14,  in  any  case  in  which  issues  arise,  other  than 
between  Pit  and  Deft,  if  any  party  make  default  in  delivering  any  pleading, 
the  opposite  party  may  apply  for  such  judgment,  if  any,  as  he  may  appear 
to  be  entitled  to. 

(e.)  In  cases  where  (under  0.  zxxYi,  8,  &c.)  issues  have  been  tried,  or 
issues  or  questions  of  fact  determined :  0  XL,  7. 

The  Pit  must  set  down  the  action  and  give  notice  of  motion  within  ten 
days,  or  the  Deft  may  do  so :  /6. 

\d.)  By  leave  of  the  Oourt,  in  cases  where  some  only  of  several  issues  or 
questions  of  fact  have  been  tried  or  determined,  and  the  others  have  become 
unnecessary,  or  may  be  postponed :  O.  xl,  8. 

On  motion  for  judgment  in  default  of  defence,  under  O.  xxyn,  11,  the 
Pit  will  only  be  granted  such  relief  as  is  asked  by  his  statement  of  daim : 
Faith/tUl  V.  Woodley,  43  Oh.  D.  287. 

And  see,  as  to  necessary  allegations  in  actions  of  foreclosure,  Bolinghroke 
V.  Einde,  29  Oh.  D.  795 ;  PlaH  v.  Mendel,  27  Oh.  D.  246 ;  32  W.  R.  918 ;  and 
for  specific  performance,  Taoon  v.  National  Standard  Land  Co.,  56  L.  J.  Oh. 
529 ;  56  L.  T.  156 ;  Smith  v.  Buchan,  36  W.  E.  631 ;  Law  v.  Fhilhy,  35  W.  B. 
450;  56  L.  T.  230;  Wethered  v.  Cox,  W.  N.  (88)  165. 

n2 
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O.  xxyn,  11,  applies  to  default  of  pleading  to  counterclaim;  Street  v. 
Crump,  26  Ch.  D.  68 ;  Eiggins  v.  8coU,  21  Q.  fi.  D.  10 ;  Jonea  v.  Macaulay, 
(1891)  1  Q.  B.  221,  C.  A. ;  Boherts  v.  Booth,  (1893)  1  Gh.  52. 

On  such  a  motion  the  Court  cannot  accept  any  eyidence,  but  must  give 
judgment  according  to  the  pleadings  only :  Smith  y.  Buchan,  36  W.  B.  631 ; 
68  L.  T.  710. 

Where  at  the  hearing  it  is  necessary  to  amend  the  statement  of  claim,  it 
must  be  re-served  on  the  Deft :  S,  C, 

No  affidavit  in  support  of  the  statement  of  claim  is  required,  even  in 
specific  performance  actions :  Bagley  y.  Searle,  36  W.  R.  404. 

Where  minutes  of  iud^ent  are  not  left,  the  notice  of  motion  must  state 
the  precise  words  of  the  judgment  asked  for :  De  Jongh  y.  Newman,  56  L.  T. 
180 ;  35  W.  R.  403 ;  W.  N.  (87)  59  ;  and  see  Bagley  y.  Searle,  56  L.  T.  306. 

Where  the  defence  of  infant  Defts  was  withdrawn,  the  Court  required  the 
statement  of  claim  to  be  proved  by  affidavit :  Fitzwater  v.  Waterhouse,  52  L.  J. 
Ch.  83 ;  Gardner  v.  Tapling,  33  W.  B.  473  ;  but  see  National  Provincial 
BankY.  Evans,  51  L.  J.  Ch.  97;  30  W.  B.  177;  and  Ellis  y.  Bobbins,  50 
L.  J.  Ch.  512,  tending  to  show  that  the  Court  cannot,  on  motion  for  judg- 
ment, order  evidence  to  be  taken  by  affidavit,  and  that,  as  there  can  be  no 
implied  admission  against  an  infant  (see  O.  xix,  13),  the  proper  course,  in 
case  of  default  of  defence  by  an  infant  Deft,  is  to  give  notice  of  trial;  and  see 
Dan.  566. 

In  an  action  for  infringement  of  a  patent,  the  particulars  of  breaches 
delivered  with  the  statement  of  claim  are  to  be  regarded  as  part  thereof : 
UniM  Telephone  Co.  v.  Smith;  Same  y.  Mitchell,  38  W.  B.  70  ;  61  L.  T.  617. 

"WTiere  a  Deft's  defence  is  struck  out,  under  0.  xxxi,  21,  for  default  in 
answering  interrogatories,  judgment  may  be  moved  for  under  this  rule:  Haigh 
v.  H.,  31  Ch.  D.  478;  Fishery,  Hughes,  25  W.  B.  528;  Tacony,  National 
Standard  Land  Co.,  56  L.  J.  Ch.  529  ;  56  L.  T.  165,  529. 

By  O.  XIX,  10,  **  every  pleading  or  other  document  required  to  be  delivered 
to  a  party,  or  between  parties,  snail  be  delivered  in  the  manner  now  in  use 
to  the  solr  of  every  party  who  appears  by  a  solr,  or  to  the  party  if  he  does 
not  appear  by  a  sok,  but  if  no  appearance  has  been  entered  for  any  party, 
then  such  pleading  or  document  shall  be  delivered  by  being  filed  witii  l^e 
proper  officer." 

A  notice  of  motion  for  judgment  may  be  delivered  or  filed  under  this  rule : 
Dymond  v.  Croft,  3  Ch.  D.  613 ;  Mortan  v.  Miller,  24  W.  B.  723 ;  though  the 
Deft  be  out  of  the  jurisdiction  ;  Gardiner  v.  Hardy,  W.  N.  (76)  185. 

In  case  of  default  of  appearance,  upon  the  Pit  filing  a  proper  affidavit  of 
service,  and  (if  the  writ  is  not  specially  indorsed)  a  statement  of  claim 
(which  cannot  be  dispensed  with  even  under  O.  xxx,  v.  sup,  p.  25),  the 
action  may  proceed  as  if  the  party  served  had  appeared  (O.  xiii,  1 2).  And  every 
pleading  or  document  required  to  be  delivered  shall  be  delivered  (O.  xix,  10); 
and  all  writs,  notices,  &c.,  in  respect  of  which  personal  service  is  not 
requisite,  may  be  served  (O.  LXVii,  4}  by  filing  with  the  proper  officer. 

The  object  of  the  provision  as  to  filing  in  O.  xix,  10,  is  to  avoid  the  neces- 
sity of  obtaining  an  order  for  substituted  service  every  time  a  step  is  taken 
in  the  action :  Dymond  v.  Croft,  sup,  (per  Jessel,  M.  B.). 

Where  Deft  fails  to  appear,  Pit  cannot  by  his  statement  of  claim  enlarge 
the  scope  of  his  action  by  claiming  some  relief  not  asked  by  the  indorsement 
on  the  writ :  Law  v.  Fhilby,  35  W.  B.  450 ;  66  L.  T.  622 ;  Gee  v.  Bell,  35 
Ch.  D.  160. 

As  to  dismissal  of  third  party  where  the  whole  matter  cannot  be  disposed 
of  by  one  trial,  see  Schneider  v.  Batt,  8  Q.  B.  D.  701,  0.  A. ;  and  see  Baxter 
y.  France,  (1895)  1  Q.  B.  591,  C.  A. ;  Dan.  235,  236. 

ADMISSIONS  ON  FLEADINOS  OR  0THEBWT8E. 

By  0.  xxxn,  6,  **  any  party  may  at  any  stage  of  a  cause  or  matter  where 
admissions  of  fact  have  been  made,  either  on  the  pleadings  or  otherwise, 
apply  to  the  Court  or  a  Judge  for  such  jud^ent  or  order  as  upon  such 
admissions  he  may  be  entitled  to,  without  waiting  for  the  determination  of 
any  other  question  between  the  parties ;  and  the  Court  or  a  Judge  may  upon 
such  application  make  such  order,  or  give  such  judgment  as  Sie  Court  or 
Judge  may  think  just." 

The  rehef  under  this  rule  is  discretionary,  and  will  be  granted  only  on  the 
application  of  all  the  Pits :  Be  Wright,  Kirke  y.  North,  (1895)  2  Oh.  747. 
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The  order  under  this  rule  may  be  obtained  on  application  in  Chambers : 
London  Steam  Dyeing  Co.  y.Dighy,  67  L.  J.  Ch.  605  ;  36  W.  E.  497 ;  68  L.  T. 
724 ;  but  the  usual  course  is  to  move  for  judgment,  unless  there  are  special 
reasons  for  proceeding  in  Chambers :  Cook  v.  HayneB,  W.  N.  (84)  75.  Where 
the  Defts  wrote  a  letter  containing  admissions  which  would  have  enabled  the 
Fits  to  obtain  an  order  by  summons,  extra  cost«  occasioned  by  proceeding  by 
motion  were  disallowed :  Allen  v.  Oakey,  W.  N.  (90)  121 ;  62  L.  T.  724. 

Where  there  is  no  actual  admission,  but  only  a  constructive  admission  by 
default,  the  motion  must  be  set  down  :  Caroli  y.  Hurst y  31  W.  R.  839 ;  48 
L.  T.  759. 

A  Deft  cannot  set  down  the  action  on  motion  for  judgment  under  this 
rule :  Litton  v.  Z.,  3  Ch.  D.  794 ;  but  see  Fascoe  v.  EichardSy  29  W.  E.  330 ; 
60  L.  J.  Ch.  337  ;  44  L.  T.  87. 

As  to  the  meaning  of  the  words,  *'  at  any  stage,"  see  Brown  y.  Pearson,  21 
Ch.  B.  716,  where  fit  was  allowed  to  moye  i^ter  joinder  of  issue  and  notice 
of  trial  giyen. 

Whether  admissions  contained  in  an  affidavit  are  within  the  words,  "  or 
otherwise,"  or  whether  those  words  refer  only  to  cases  in  which  notice  to 
admit  has  been  given  under  O.  xxxii,  1  or  4,  qiMxre :  Landergan  y.  Feast, 
34  W.  E.  469,  691 ;  65  L.  T.  42. 

Under  the  Eules  of  1876,  O.  XL,  2  (not  revived  by  Eules  of  1883),  the 
indorsement  on  a  writ  was  held  not  to  be  a  pleading :  Wallis  y.  Jackson,  23 
Ch.  D.  204  ;  31  W.  E.  619. 

Unless  the  allegations  in  a  statement  of  claim  are  specifically  denied  by 
the  defence,  the  Pit  is  entitled  to  move  for  judgment :  Butter  v.  Tregent,  12 
Ch.  D.  768 ;  and  that  allegations  in  a  counterclaim  must  also  be  specifically 
dealt  with,  see  Benhow  y.  Low,  13  Ch.  D.  653  ;  Oreen  v.  Sevin,  13  Ch.  D.  589. 

Where  l^e  motion  was  made  in  an  action  for  infringement  of  patent,  on 
the  admission  of  an  infringement  in  ten  instances,  the  Pit  was  confined  to  an 
inquiry  as  to  damages  in  respect  of  those  ten  instances :  United  Telephone  Co, 
y.  Donohoe,  31  Ch.  D.  399,  0.  A. 

Where  in  an  action  for  a  liquidated  demand  the  Defts  admitted  the  claim, 
but  oounterclaimed  for  a  lar^r  sum,  and  the  counterclaim  was  not  shown 
to  be  frivolous  or  unsubstantial,  the  Pit  could  not  sign  judgment  on  admis- 
sions: Mersey  Steamship  Co,  y.  Shuttleworth,  10  Q.  B.  D.  468;  11  Q.  B.  D. 
631,  C.  A, ;  out  see  now  O.  xxvii,  9,  providing  that  where  defence  goes  to  a 
separable  part  of  Pit's  claim,  and  judgment  is  entered,  if  there  is  a  counter- 
claim execution  shall  not  issue  without  leave  of  the  Court.  In  ShoiveU.  v. 
Bourouy  52  L.  J.  Q.  B.  284;  31  W.  E.  550;  48  L.  T.  613;  Pita  were  held 
entitled  to  judgment,  but  on  terms  that,  if  counterclaiming  Deft  brought  the 
debt  into  Court,  execution  should  be  stayed. 

O.  XXXII,  6  is  to  be  read  as  if  the  words  "  if  any  "  were  inserted  after  the 
word  **  question;"  so  that  the  Pit  may  move  for  the  whole  relief  sought 
by  his  statement  of  claim :  Clutton  y.  Lee,  24  W.  E.  607 ;  7  Ch.  D.  641,  n. ; 
46  L.  J.  Ch.  684.  Where  the  order  is  equivalent  to  a  decree,  further  con- 
sideration should  be  adjourned :  Bennett  v.  Moore,  1  Ch.  D.  692. 

Husband  and  wife  having  put  in  a  joint  defence,  which  was  no  defence 
as  regarded  the  husband,  ^t  was  entitled  to  final  judgment  against  him ; 
Jenkins  v.  Davies,  1  Ch.  D.  696 ;  24  W.  E.  690 ;  W.  N.  (76)  49. 

Orders  haye  been  made  on  motion  under  this  rule — for  partition :  Gilbert 
y.  Smithy  2  Ch.  D.  686 ;  against  Defts  admitting  a  partnership,  and  that  they 
had  not  accounted,  but  aUegin^  that  Pit  was  indebted  to  them  :  Turquand  v. 
Wilson,  1  Ch.  D.  86 ;  in  a  partition  action  for  sale  and  an  account  of  rents 
and  profits  received  by  the  Pit  in  possession :  Bumell  y.  B.,  11  Ch.  D.  213 ; 
against  an  agent  on  his  admission  of  the  agency :  Rumsey  v.  Reade,  1  Ch.  D. 
643 ;  and  in  a  suit  against  a  trustee  for  a  breach  of  trust,  his  statement  that 
he  (tid  not  know  ana  could  not  set  forth  whether  the  Pits  were,  &c. ,  was  a 
sufficient  admission  of  title  of  the  Pits  as  cs,  q.  t.,  and  payment  into  Court  of 
the  amount  was  ordered :  Symonds  v.  Jenkins,  24  W.  E.  612  ;  34  L.  T.  277  ; 
Bennett  v.  Moore,  1  Ch.  D.  692 ;  Dan.  468,  469. 

In  an  action  for  specifio  performance  of  an  agreement  for  purchase  of  land 
the  Pit,  after  reply,  moved  for  judgment  upon  admissions  of  fact  in  the  state- 
ment of  defence,  and  was  held  not  to  be  too  late,  but  to  be  entitled  to  the 
order:  Brown  v.  Pearson,  21  Ch.  D.  716. 

Ab  to  setting  down  the  action  against  one  Deft,  under  this  rule,  and  against 
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others  on  default  of  pleading,  see  O.  XXYII,  12,  and  Bridadon  y.  8mUh,  24 
W.  R.  392 ;  OiUoU  v.  Ker,  24  W.  E.  428. 

By  O.  xxiv,  3,  where  a  Deft  pleads  a  ground  of  defenoe  which  has  arisen 
after  the  action  commenced,  Fit  may  confess  it,  and,  unless  otherwise 
ordered,  daim  costs  np  to  that  time.  See  form  of  judgment,  nip.  p.  169, 
Forms. 

SETTma  DOWN— ICAAEmO  **  8H0BT.'' 

After  some  conflicting  decisions  as  to  hearing  motions  for  judgment  as 
interlocutory  motions  (see  Bowen  y.  ^.,  24  W.  K.  246;  Pearee  y.  Spickett, 
W.  N.  (76)  109  ;  Hale  y.  Snelling,  ih.  77),  the  Judges  directed  that  "  motions 
for  judgment  in  actions  shall  not  he  brought  on  as  ordinary  motions,  but 
shall  be  set  down  in  the  cause  book. 

**They  can  be  marked  short  on  production  of  the  usual  certificate  of 
counsel,  and  will  then  be  placed  in  tne  paper  on  the  day  for  which  notioe 
is  giyen,  if  a  short  cause  day,  or  on  the  first  short  cause  day  after  the  notice 
expires.  If  not  marked  short,  they  will  come  into  the  general  paper  in 
their  regular  turn. 

'*It  will  be  adyisable  that  the  notices  of  motion  for  judgment  should,  if 
it  is  intended  to  mark  them  short,  contain  a  statement  to  that  effect,  and 
also  a  statement  that  no  further  notice  will  be  giyen  of  their  haying  been 
so  marked.  Such  statements  will  dispense  with  the  necessity  for  giying 
Defts  further  notice  that  motions  for  j  udgment  haye  been  marked  short : 
Judge's  Notice  of  11th  April,  1876.  In  Meakin  y.  Sykes,  24  W.  B.  293,  the 
Court  fixed  an  early  day  for  the  hearing  on  motion  for  judgment  in  default 
of  pleading. 

The  expression  '^  first  short  cause  day  after  the  notice  expires"  has  been 
considered  to  mean  the  first  ayailable  short  cause  day ;  so  that  if  notice  were 
giyen  for  a  day  which  was  a  short  cause  day,  the  case  might  be  placed  in  the 
paper  for  that  day :  Oreen  y.  Moore^  39  W.  B.  421 ;  W.  N.  (91)  68. 

An  action  for  rectification  of  a  settlement  will  not,  it  seons,  be  heard  as  a 
short  cause :  Clenndl  y.  C7.,  W.  N.  (84)  14. 

Where  an  action  proceeds  in  a  District  Begistry,  and  it  is  necessary  to 
set  it  down  on  motion  for  jud^ent,  the  proper  course  is  for  the  Distriot 
Begistrar  to  forward  to  the  senior  Chancery  BiBgistrax  a  formal  notification 
or  certificate  that  he  has  set  down  the  action  on  motion  for  judgment, 
together  with  a  copy  of  the  notice,  and  the  two  copies  of  the  pleadings, 
which  haye  to  be  left  on  setting  down  {v,  sup,  p.  160) :  see  Birm,  Waste  Ob. 
V.  Lane,  24  W.  B.  292. 

By  O.  XL,  9,  except  by  leaye,  no  motion  for  judgment  is  to  be  set  down 
after  the  expiration  of  one  year  from  the  time  when  the  party  seeking  to  set 
down  the  same  first  became  entitled  so  to  do. 

And  by  r.  10,  upon  a  motion  for  judgment,  the  Court  may  ^ye  judgment, 
or  maj  direct  the  motion  to  stand  oyer  for  further  consideration,  and  direct 
such  issues  or  questions  to  be  tried  or  determined,  and  such  accounts  and 
inquiries  to  be  taken  and  made,  as  it  may  think  fit. 

For  form  of  counsel's  certificate,  &c.,  see  D.  C.  F.  365. 

As  to  motions  for  judgment  generally,  see  Dan.  505 ;  and  as  to  motions 
for  judgment  where  issues  or  questions  of  fact  haye  been  tried,  v.  ti^. 
Chap.  XXTT.,  ''  Issttss,"  p.  384. 
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CHAPTER  XIV. 


USUAL    DIRECTIONS. 


Section  I. — ^Furthkr  Consideeation  Adjourned — 

Liberty  to  apply. 

1.   Usual  Directiom  a^'ouming  Further  Comideratum. 

And  let  the  further  Qonsideration  of  this  aotion  [or  matter]  be 
adjourned ;  And  let  any  of  the  parties  be  at  liberty  to  apply  [to  this 
Court,  or  to  the  Judge  in  Chambers]  as  they  shall  be  advised. 

The  rule  that  an  order  carries  with  it  liberty  to  apply,  although  not  expressly 
reserved,  only  applies  where  the  order  is  not  of  a  final  character :  per 
Chitty,  J.,  in  Pmrice  y.  WilliajM,  23  0.  D.  353;  and  see  Dan.  629. 


2.  The  like — tvith  Liberty  to  apply  in  Chambers  as  to  particular 

Matter, 

Akd  let  any  of  the  parties  be  at  liberty  to  apply  in  Chambers  for 
the  appointment  of  a  reoeiyer  [or  for,  or  as  to  &g.,  as  the  case  may  5^], 
and  o^erwise  (generally)  to  apply  as  they  may  be  advised. 

3.  The  like — where  Order  is  made  on  Interlocutory  Motion  under 

0,  XXXII,  6. 

Ain>  this  Court,  not  requiring  any  trial  of  this  aotion  other  than  this 
motion.  Let  the  further  consideration  &c. — Liberty  to  apply. — And  see 
Brassinyion  v.  Oussons,  24  W.  E.  881. 

4.  The  Hke — on  Application  in  Chambers  wider  0.  xv,  1,  where 

Order  equivalent  to  a  Judgment. 

"  Amy  the  Judge  not  requiring  any  trial  of  this  aotion  other  than 
the  hearing  of  this  application,"  Let  the  further  consideration  Ac. — 
Liberty  to  apply. 

For  observations  on  the  use  of  the  words  ''  the  Judge  not  requiring,  &o./' 
see  Gam  v.  WeMer,  12  Ch.  D.  771. 
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5.  The  like — Liberty  to  Trustees  to  apply  in  Chambers  as  to 

Indefnnity  against  Tenant  for  Life. 

And  tlie  Deft  E.  H.  in  person,  and  the  Defts  J.  M.  H.,  A.  Ot.  H., 
and  E.  N.  by  their  counsel  respectiYely,  requesting,  It  is  ordered  that 
they  be  at  liberty  to  apply  in  Chambers  with  reference  to  enforcing 
such  rights  (if  any)  as  they  may  have  to  impound  the  interest  of  the 
Deft  H.  E.  H.  in  the  indentures  dated  &c.,  byway  of  indemnity  to  the 
estates  of  the  said  G.  H.  and  S.  F.  E.  Pit's  subsequent  costs  of  action 
and  costs  of  Defts  E.  H.,  J.  M.  H.,  A.  G.  H.,  and  E.  B.  reserved  until 
further  consideration  of  the  action.  Let  the  further  consideration 
of  this  action  be  adjourned  to  be  heard  in  Ohambers. — Liberty  to 
apply.— See  Ee  Holt^  Holt  v.  H,,  Byrne,  J.,  9  July  1897,  A.  1078, 
(1897)  2  Ch.  625. 

6.  If  Costs  are  partly  dealt  icith  by  the  Judgment 

And  let  the  further  consideration  of  this  action,  and  of  the  costs  of 
this  action  not  hereinbefore  [otherwisel  proyided  for  [or  disposed  of] 
be  adjourned. — Liberty  to  apply. 

NOTES. 
ADJ0T7BNMENT. 

The  adjournment  of  further  consideration  will  be  continued  from  time  to 
time,  if  necessary ;  and  see  0.  XXXYI,  21. 

Notice  of  setting  down  on  further  consideration  need  not  be  giyen,  in  the 
absence  of  special  reason,  to  persons  served  with  the  judgment  who  have 
not  appeared :  Re  Rolfe,  W.  N.  (94)  77 ;  70  L.  T.  624. 

For  the  mode  of  setting  down  causes  for  further  consideration,  v.  r.  21. 

Where  on  further  consideration  there  are  further  accounts  and  inquiries 
to  be  taken,  but  no  further  question  of  law  to  be  decided,  the  practice  is  not 
to  adjourn  the  further  consiaeration  for  the  Court,  but  to  give  general  liberty 
to  apply  in  Chambers  :  Gilbert  v.  Bttssell,  W.  N.  (75)  226. 

Where  under  O.  xxxn,  6,  a  judgment  or  order  is  made,  the  further  con- 
sideration may  be  adjourned,  although  such  judgment  or  order  is  made  on 
interlocutory  motion :  Bennett  y.  Moore,  1  Ch.  I).  692.  So,  also,  where  an 
order  is  made  on  summons  under  0.  xv :  Form  4,  «vo.  p.  183. 

The  usual  direction  for  the  adjournment  of  the  mrther  consideration  of 
the  action,  pending  an  account  or  inquiry  directed  to  be  made  in  Chambers, 
does  not  in  terms  mdude  the  reservation  of  costs ;  but  they  are  in  effect 
thereby  reserved. 

Where,  however,  the  question  of  costs  is  partly  disposed  of  at  the  hearing, 
the  further  consideration  of  the  costs  undisposed  of  should  be  expres^ 
reserved:  Hors/all  v.  Qametty  V.-C.  W.,  5  March,  1858,  Begr.  Min.  246; 
Chilton  V.  Croahyy  V.-C.  W.,  6  March,  1858,  Eegr.  Min.  270;  Form  6,  sup. 

Trustees  were  held  entitled  to  their  proper  costs  of  carrying  out  trans- 
actions after  order  on  further  consideration,  though  without  the  sanction  of 
the  Court :  Be  Mansel,  Bhodea  v.  Jenkins,  64  L.  J .  Ch.  883 ;  33  W.  B.  727 ; 
62  L.  T.  806. 

Where  costs  are  given  by  the  judgment  or  order  generally,  subsequent 
costs  are  included :  Quarrell  v.  Beckford,  1  Mad.  286 ;  Krehl  v.  Park,  10  Ch. 
236 ;  and  see  ClvUon  y.  Pardon,  T.  &  B.  304 ;  and  this  notwithstandmg  a 
reservation  of  subsequent  costs  *'not  provided  for  by  the  judgment  or  order," 
there  being  other  costs  by  which  these  words  might  be  satLsned :  Quarrdl  y. 
Beck/ord,  sup, ;  and  where  subsequent  costs  are  not  intended  to  be  given,  the 
direction  should  be  confined  to  costs  up  to  the  judgment  or  order :  8.  (7. 
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Liberl^  to  apply  is,  in  the  absence  of  express  reservation,  implied  in  all 
orders  which  are  not  of  a  final  nature :  Penrice  v.  Williamay  23  Ch.  D.  353 ; 
JWfe  V.  Hobson,  14  Oh.  D.  561. 

The  usoal  diroction  for  liberty  to  apply  did  not  extend  to  an  application 
for  costs,  as  to  which  no  express  direction  was  given  in  the  judgment  or 
order :  Kendall  v.  Marstera,  2  D.  F.  &  J.  200. 

But  where  accounts  or  inquiries  are  directed,  and  the  further  consideration 
is  adjourned,  the  Court  rarely  gives  any  costs  until  the  further  order; 
except  where  some  part  of  the  action  or  some  of  the  Defts  are  dismissed  at 
the  hearing,  or  an  improper  defence  has  been  set  up  by  the  Defts  or  some 
of  tiiem ;  in  such  cases  it  is  the  more  usual  course  at  once  to  deal  with  the 
costs  relating  to  those  matters :  see  in/.  Chap.  XYU.,  **  Costs." 


Section  II. — ^Directions  for  Payment, 

1.  Payment  of  Money  by  one  Party  to  Another. 

Let  the  (Deft)  B.,  on  op  before  the  —  day  of  —  (op  [if  so,  sub- 
sequently] within  —  days  after  service  of  this  judgment  [or  ordep]  ) 
pay  to  the  (Pit)  A.  the  sum  of  — /.  appearing  by  &c.  [or  certified  &c.] 
to  be  due  to  him  in  respect  of  &c.  [or  on  taking  the  accounts  directed 
by  &c.]. 

2.  Payment  of  Money  by  Instalments^  the  whok  to  become  dtie  on 

Default. 

Upon  the  application  of  the  Pits,  and  upon  hearing  the  solrs  for  the 
applicants  and  for  the  Deft,  Let  the  Deft  J.  pay  to  the  Pit  M.  the  sum 
of  50/.  by  the  several  instalments  mentioned  in  the  first  column  of  the 
schedule  hereto  on  or  before  the  several  dates  set  opposite  to  the 
amounts  in  the  second  column  thereof,  but,  on  default  being  made  by 
the  Deft  in  payment' of  any  one  of  such  instalments,  Let  the  Deft  J. 
forthwith  pay  to  the  Pits  M.  the  whole  balance  of  the  said  sum  of 
50/.  then  remaining  unpaid. — Morris  v.  Jones,  M.  B.  at  Chambers 
21  Jan.  1878,  B.  154. 


SCHEDULE. 

fint  Column. 

Second  Column. 

Instalments. 

Dates  when  payments  are  to  be  made. 

£10 

. 

. 

22  February,  1878. 

5 

- 

- 

- 

8  April 

6 

- 

- 

8  July 

5 

- 

. 

. 

8  October        „ 

5 

- 

- 

8  January,  1879. 

5 

- 

- 

- 

8  April          ,, 

5 

- 

- 

8  July 

5 

- 

• 

. 

8  October      „ 

5 

- 

- 

8  January,  1880. 

£50 
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K0TB8. 

Ab  to  attaohment  and  the  mode  of  enfon^g  judgments  and  orders  for 
payment  by  one  person  to  another,  see  Chap.  XXYLC.,  "  EzscunoN  Ain> 
CoNTKMPT,"  %f^» ;  and  O.  ZLn,  O.  XT.nr,  and  O.  zijy ;  and  as  to  the  attach- 
ment of  debts,  see  O.  zly,  0.  XLYin,  9,  and  Ohap.  XAYUl.,  *'  CHASGiira 
Obdbbs,"  tn/. 

By  the  Judgments  Act,  1838  (1  &  2  Y.  c.  110),  s.  18,  and  Judgments  Act, 
1864  (27  &  28  Y.  o.  112J,  s.  2,  it  was  enacted  that  decrees  and  orders  of 
Courts  of  Equity,  whereby  any  sums  of  money  or  any  costs,  charges,  or 
expenses  are  payable  to  any  person,  should  haye  the  effect  of  judgments  at 
law,  when  registered  pursuant  to  sect.  19.  This  does  not  apply  to  a 
Master's  certificate :  Mansfield  y.  Ogle,  4  D.  &  J.  38 ;  nor  to  an  order  for 
taxation :  S?iaw  y.  Neale,  6  H.  L.  C.  581 ;  6  W.  K  635.  By  the  Judgments 
Act,  1839  (2  Y.  o.  11^,  s.  4,  judgments  must  be  re-registered  eyery  fiye 
years ;  and  by  the  Juagments  Act,  1840  (3  &  4  Y.  c.  82),  s.  2,  and  Judgments 
Act,  1855  (18  &  19  Y.  o.  15),  ss.  4,  5,  until  registered,  notice  thereof  does 
not  affect  purchasers,  mortga^gees,  or  creditors;  and  see  the  Law  of  Property 
Amendment  Act,  1860  (23  &  24  Y.  c  38),  ss.  1—5 ;  and  by  the  Judgments 
Act,  1864  (27  &  28  Y.  c.  112),  no  judgment  entered  up  after  the  passing  of 
the  Act  was  to  affect  any  land  until  such  land  should  naye  been  "  deliyered 
in  execution,  by  yirtue  of  a  writ  of  elegit  or  other  lawful  authority.*' 

Land  which  cannot  be  deliyered  in  execution  by  the  sheriff  could  be  by 
''other  lawful  authority,"  t.  e.,  the  decree  of  the  Court  of  Chancery :  HaUon 
y.  Bay  wood,  9  Ch.  229,  and  cases  there;  Be  South,  9  Ch.  369;  Welle  y.  Kilpin^ 
18  Eq.  298 ;  TilleU  y.  Pearson,  22  W.  R.  209;  43  L.  J.  Ch.  93 ;  Exp.  Evans, 
Re  Wathins,  13  Ch.  D.  252,  C.  A. ;  and  as  to  *'  equitable  execution"  by  appoint- 
ment of  receiyer,  v.  tn/.  Chap.  XXXTT.,  **  Eeceivebs,"  pp.  791  et  «ey.  And 
as  to  the  effect  of  the  1  &  2  V.  c.  110,  the  Land  Charges  Begistration  and 
Searches  Act,  1888  (51  &  52  Y.  c.  51),  and  the  Land  Charges  Act,  1900 
(63  &  64  Y.  c.  26),  as  giying  a  direct  cha^e  upon  land  and  otherwise,  and 
as  to  judgments  generally,  v.  inf.  Chap.  £LYII.,  ''  Mobtgagbs,"  pp.  2062 

Where  money  had  been  paid  under  an  order,  and  the  order  was  reyersed  on 
appeal,  repayment  was  ordered  with  interest  at  42.  p.  c. :  Rodger  y.  Comptoir 
^Escompte  de  Paris,  L.  B.  3  P.  C.  465 ;  Merchant  Banking  Co,  y.  Maud,  18 
Eq.  659 ;  22  W.  B.  874.  But  tins  has  not  been  usual  in  Qianoery  unless  a 
special  case  for  interest  has  been  made  out :  Parker  y.  Morrell,  2  Ph.  453, 
469 ;  and  see  Dan.  1077.  

Aa  to  orders  for  taxation  and  payment  of  costs,  v.  tn/.  Chap.  XYII., 
•«  Costs." 
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CHAPTER  XV. 

PASSma^  ENTERING,  COBRECTING,  ADDING  TO,  AND  ENROLLING 

JUDGMENTS  AND  ORDERS. 


Sbction  I. — Passing  and  Entering. 

Motion  to  vary  Minutes  refused. 

Upon  zaotion  &c.  that  the  minutes  of  the  judgment  [or  order]  dated 
&c.  be  yaried  by  &c.  [state  proposed  variations'] ;  And  upon  hearing 
&c.,  This  Court  doth  not  think  fit  to  make  any  order  upon  this  motion, 
but  doth  order  &o. — Directions  as  to  costs. 

For  form  of  notice  of  motion,  see  D.  0.  F.  392. 

NOTES. 
DRAWIKO  X7F  JTmOlfENTS  AND  ORDEKS. 

When  a  judgment  is  pronounoed,  or  an  order  made  b^  the  Court,  a  note 
of  it  is  taken  £>wn  by  the  registrar,  and  a  similar  note  is  indorsed  by  counsel 
on  the  briefs ;  and  from  these  notes  the  draft  or  minute  of  the  formal  judg- 
ment or  order  is  prepared. 

The  party  entitled  to  the  carriage  of  the  order  should,  immediately  after 
it  is  pronounced,  leave  his  pai>er8  at  the  registrar's  office,  otherwise  the 
registrar  may  draw  it  up  at  the  instance  of  any  other  party. 

O.  liXn,  2. — '*  (1.)  iiyery  order  which,  according  to  me  practice  at  the 
time  when  these  lules  came  into  operation,  would  require  to  be  entered  in  the 
office  of  the  Ghancery  registrars,  shall  for  the  future  be  filed  under  the 
direction  of  the  senior  registrar.  An  entry  of  the  filing  thereof  shall  be 
made  in  books  to  be  kept  mr  that  purjMMBe,  and  all  orders  made  throughout 
any  year  shall  be  numbered  consecutively  in  the  order  in  which  they  are 
filed.  Every  order  so  filed  shall  be  deemed  to  be  duly  entered,  and  the  date 
of  such  filing  shall  be  deemed  the  date  of  entry.  In  the  case  of  procedure 
orders  drawn  up  in  Chambers,  no  entry  thereof  shall  be  necessary  before  an 
attachment  can  be  issued  for  disobedience  thereof. 

**  (2.)  A  dupUoate  of  every  order  shall,  one  dear  day  after  the  same  shall 
have  been  left  at  the  Ghancery  registrar's  office,  or  in  urgent  cases  sooner, 
if  so  direoted  by  the  officer  by  whom  the  same  has  been  drawn  up,  be 
supplied  out  of  uie  said  office  without  fee  to  the  solr  or  x>er8on  having  the 
carriage  of  the  order;  and  wherever  anj  rule  or  order,  or  the  practice  of  the 
Court,  requires  the  production  or  service  of  the  original  order,  it  shall  be 
suffiycnant  to  produce  or  serve  the  duplicate. 

"  (8.)  In  tne  case  of  printed  orders,  a  printed  copy  shall  be  marked  as  a 
dnphcate  and  duly  ezammed  before  sealing  the  same.  In  the  case  of  written 
orders,  a  duplicate  shall  be  written  without  abbreviations,  and  carefully 
examined  by  writers  specially  selected  for  that  purpose,  under  the  direction 
of  the  Scrivenery  Board,  and  the  examination  thereof  certified  in  such 
manner  as  the  Board  shall  direct ;  and  no  duplicate  shall  be  sealed  unleaS' 
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such  examination  shall  have  been  so  certified.  Every  duplicate  shall  be 
sealed  before  being  issued,  and  there  shall  be  noted  thereon  the  number  of 
the  order,  the  date  of  entry,  and  the  amount  of  the  stamp  on  the  original 
order. 

"  (4.)  A  further  duplicate  may  at  any  time,  with  the  sanction  of  the  senior 
registrar,  and  on  payment  of  the  prescribed  fee,  be  issued  on  the  senior 
registrar  being  satisfied  of  the  loss  of  the  duplicate,  and  that  the  person 
applying  is  properly  entitled  to  it. 

*'  (5.)  Calendars  or  indexes  of  the  orders  entered  in  pursuance  of  this  rule 
shall  be  made  under  the  direction  of  the  senior  registrar,  so  that  the  same  may 
be  convenieutly  referred  to  when  required,  and  the  original  orders  made  in 
each  year  when  filed  shall  from  time  to  time  be  bound  up  in  yolumes.  Such 
volumes  and  calendars,  or  indexes,  shaU  from  time  to  time  be  transmitted  to 
the  Filing  and  Record  Department  of  the  Central  Office,  to  be  there  pre- 
served, and  shall  at  all  times  during  office  hours  be  accessible  to  the  public  on 
payment  of  the  usual  fee. 

' '  (6. )  An  order  shall  not  be  amended  except  upon  production  of  the  duplicate 
last  issued,  which  shall,  after  the  original  order  has  been  amended,  oe  also 
amended  in  accordance  therewith  under  the  direction  of  the  senior  registrar, 
and  the  amendment  in  the  duplicate  shall  be  sealed  under  the  Uke 
direction. 

'*  (7.)  For  the  purpose  of  this  rule  'order'  shall  include  judgment;  and 
the  senior  registrar  and  the  Scrivenery  Board  respectively  shall  give  such 
directions  as  may  be  necessary  for  carrying  this  rule  into  effect.'* 

By  0.  Lxn,  4,  **  at  the  time  of  bespeaking  a  judgment  or  order,  the  party 
bespeaking  the  same  shall  leave  with  the  registrar  his  counsel's  brief,  and 
such  other  documents  as  may  be  required  by  the  registrar  for  the  purpose 
of  enabling  him  to  draw  up  the  same." 

By  r.  5,  "  every  judgment  or  order  shall  be  bespoken,  and  the  briefs,  and 
such  other  documents  as  are  mentioned  in  r.  4  shall  be  so  left  within  seven 
days  after  the  judgment  or  order  is  pronounced  or  finally  disposed  of  by  the 
Court  or  Judge" ;  otherwise,  by  r.  6,  '*  the  registrar  may  decline  to  draw 
up  the  judgment  or  order  without  the  leave  of  the  Court  or  Judge." 

A  separate  copy  of  the  draft  or  minutes  is  prepared  and  delivered  out  to 
each  party  represented  by  a  separate  solr. 

By  r.  7,  '*at  the  time  of  delivering  out  the  draft  of  any  judgment  or  order, 
which  requires  to  be  settled  by  the  registrar  in  the  presence  of  the  parties, 
the  registrar  shall  deliver  out  to  the  party  on  whose  application  the  draft  has 
been  prepared,  an  appointment  in  writing  of  a  time  for  settling  the  same." 

As  a  general  rule  all  judgments  and  oi*ders  deciding  the  rights  of  parties 
inter  «e  will  require  to  be  settled  in  the  presence  of  the  parties,  notwith- 
standing that  the^  are  of  a  simple  character.  Thus,  a  judgment  simply 
dismissm^  the  action  with  costs  may  require  such  settlement,  as  the  entry  of 
evidence  is  material  for  the  consideration  of  the  Taxing  Master,  and  the 
judgment  itself  may  be  of  importance  as  a  document  of  title,  or  as  evidence 
of  res  judicata. 

By  r.  8,  notice  of  the  appointment  is  to  be  served  on  the  opposite  party 
one  clear  day  at  least  before  the  time  fixed  thereby  for  settling  the  draft,  and 
the  parties  are  to  attend  the  appointment,  and  produce  to  the  registrar  their 
briefs,  and  such  other  documents  as  may  be  necessary  to  enable  mm  to  settle 
the  draft. 

By  r.  9,  service  of  the  notice  of  appointment  is  to  be  effected  by  leaving  it 
at  the  place  for  service  of  the  party  to  be  served,  or  by  transmitting  it  by  post 
to  such  party  at  such  place  for  service ;  and  by  r.  10,  at  the  time  fixed  for 
settling,  the  registrar  is  to  satisfy  himself  in  such  manner  as  he  may  think 
fit  that  service  of  the  notice  of  appointment  has  been  duly  effected. 

Byr.  11,  **when  the  draft  judgment  or  order  has  l)een  settled  by  the 
registrar,  he  shall  name  a  time  in  the  presence  of  the  several  parties,  or  else 
deUver  out  an  appointment  in  writing  of  a  time  for  passing  the  judgment  or 
order,  and  in  the  latter  case  notice  of  the  appointment  shaSl  be  served  on  the 

Xsite  party  in  like  manner  as  directed  by  rr.  8  and  9  of  this  order  with 
ence  to  an  appointment  to  settle  the  draft  judgment  or  order." 
Where,  under  r.  11,  the  time  for  passing  an  order  is  named  verbally,  this 
must  be  done  by  Ihe  registrar  personally  m  the  presence  of  the  parties ;  but 
where  an  application  is  made  to  his  clerk,  the  clerk  should  give  an  appoint- 
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ment  in  writing:  see  London,  Ac.  AMociation,  Exp,  Pulhrook,  17  W.  B.  1075; 
21  L.  T.  283. 

By  r.  12,  **if  any  party  fails  to  attend  the  registrar's  appointment  for 
settUng  the  draft  of  or  passing  any  judgment  or  order,  or  fails  to  produce  his 
briefs  and  such  other  documents  as  the  registrar  may  require,  the  registrar 
may  proceed  to  settle  the  draft,  or  pass  the  judgment  or  order  in  his  absence, 
and  shall  be  at  liberty  to  dispense  with  the  production  of  counsers  briefs, 
and  to  act  upon  such  evidence  as  he  may  think  fit  of  the  actual  appearance 
by  oonnsel  of  the  party  failing  to  attend  or  to  produce  such  documents  or 
papers  as  aforesaid,  or  may  require  the  matter  to  be  mentioned  to  the  Court 
or  Judge. 

A  party  not  producing  his  briefs  when  required,  under  r.  12,  was  ordered 
to  do  BO  within  a  limited  time ;  and  in  default  the  order  was  to  be  drawn  up 
without  them :  Yeatman  v.  Bead,  14  W.  R.  123 ;  35  L.  J.  Ch.  176 ;  13  L.  T.  680. 

By  r.  13,  **the  registrar  may  adjourn  any  appointment  for  settling  the 
draft  of  or  passing  any  judgment  or  order  to  sucn  time  as  he  may  thiuB:  fit, 
and  the  parties  who  attended  the  appointment  shall  be  bound  to  attend  such 
adjournment  without  further  notice." 

fey  r.  14,  "  notwithstanding  the  pi-eceding  rules  of  this  order,  the  registrar 
shall  be  at  liberty,  in  any  case  in  which  he  may  think  it  expedient  so  to  do, 
to  settie  and  pass  the  judgment  or  order,  without  making  any  appointment 
for  either  purpose  and  without  notice  to  any  party." 

A  solr  who  has  been  discharged  before  the  passing  and  entry  of  an  order 
will  not  be  allowed,  by  withholding  papers  on  which  he  claims  a  lien,  to 
prevent  the  drawing  up  or  entry  of  the  order:  Simmonda  v.  G,  E,  By,  Co,, 
3  Oh.  797 ;  Clifford  v.  Turrill,  2  D.  &  S.  1 ;  and  see  Be  ffawkea,  (1898)  2 
Ch.  1,  C.  A. 

And  see  Dan.  636  et  seq, 

VAUYING  MINUTES. 

The  registrar  in  drawing  up  any  order  may  introduce  such  alterations  as 
from  his  experience  he  believes  the  Court  would  sanction,  and  these  altera- 
tions are  bmding  on  the  parties :  see  Davenport  v.  Stafford,  8  Beav.  503 ; 
Ha/rgrave  y,  H,,  3  Mac.  &  Or,  348. 

But  questions  of  difficulty  sometimes  arise  which  the  registrar  himself 
may  require  to  be  mentioned  to  the  Court. 

After,  but  not  before,  the  draft  or  minutes  have  been  settled  by  the  regis- 
trar, if  any  party  should  feel  dissatisfied  with  the  draft  as  so  settled,  and 
wish  to  bring  the  matter  before  the  Court,  an  application,  at  the  peril  of  the 
party  as  to  costs,  must  be  made  by  motion  specifying  the  matters  complained 
of  in  the  proposed  judgment  or  order ;  and  the  registrar  should  be  pre- 
viously informed  of  the  application :  Prince  v.  Howard,  14  Beav.  208 ;  Hood 
V.  Cooper,  26  Beav.  373 ;  Tennant  v.  Trenchard,  4  Ch.  637,  545  (where,  per 
L.  C,  the  practice  of  setting  down  the  cause  upon  the  minutes  was  dis- 
approved); British  Dynamite  Co.  v.  Krebs,  25  W.  B.  846;  General  Share,  &c, 
Co.  V.  Wetley  Brick,  &c.  Co.,  20  Ch.  D.  130,  C.  A. ;  and  such  application  can 
be  made  at  any  time  before  the  judgment,  &c.  is  passed  and  entered :  I 
Turn.  &  Yen.  319;  Dan.  641. 

The  party  moving  should  apply  to  the  registrar,  who  will  forward  a  copy 
of  his  note  to  the  Judge. 

Upon  such  a  motion  the  only  question  to  be  argued  is  what  was  the  actual 
order  made,  except  in  cases  where  both  parties  consent  to  an  addition  being 
made,  or  where  it  cannot  be  ascertained  what  order  was  pronounced,  in 
which  case  the  matter  will  be  allowed  to  be  put  in  the  paper  and  re-argued : 
Mem.,  W.  N.  (76)  296. 

Any  variation  made  by  the  Court  in  the  draft  settled  by  the  registrar  is 
embodied  in  the  judgment,  &c.  originally  made;  and  except  vmere  the 
costs  of  the  application  are  ordered  to  be  paid,  no  further  order  need  be 
drawn  up  hj  any  party.  If  any  addition  is  made  or  further  evidence  read 
the  order  will  usually  have  to  be  post-dated. 

The  drawing  up  of  another  order  as  to  the  costs  of  an  application  to  vary 
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If  there  is  fair  groiind  for  the  applioation,  and  there  has  been  no  improper 
oppoflition,  the  costs  are  usually  maide  costs  in  the  action ;  and  the  judgment, 
fto.  is  often  poet-dated  so  as  to  include  the  costs  of  the  day. 

The  practice  as  to  varying  minutes  applies  to  orders  maae  by  the  C.  A.,  as 
well  as  to  those  made  by  the  Court  below :  General  8ha^,  <fcc.  Co.  y.  Wetley 
Brick,  dtc.  Co.,  20  Ch.  D.  130,  0.  A. ;  30  W.  B.  695. 

Where  a  party  instead  of  adopting  the  proper  course  of  applying  to  vary 
minutes,  applied  after  the  order  haa  been  passed  and  entered,  he  was  ordered 
to  pay  the  costs  of  tiie  application :  Be  Stvire,  Mdlor  v.  Sunre,  30  Ch.  D.  239, 
0.  A. 

The  0.  A.  will  not  interfere  with  the  opinion  of  the  Judge  as  to  drawing 
up  the  minutes  of  his  order.  If  documents  have  been  omitted  from  the 
judgment  as  entered,  the  proper  course  is  to  appeal  from  the  judgment  as  it 
stands :  James  v.  Jones,  67  L.  T.  584. 

And  as  to  the  practice  generally,  see  Dan.  640  et  aeq. 

PASSnrO  AND  BNTEBINa  JXTDGMBNTB  AKD  OBDBBS. 

When  the  draft  has  been  finally  settled,  the  registrar  causes  it  to  be 
ennossed. 

Orders  to  be  acted  upon  by  the  Chancery  Paymaster  are  printed :  S.  C. 
F.  E.  23 ;  and  in  these  cases  the  draft  order,  instead  of  being  engrossed,  is 
sent  by  the  registrar  to  the  King^s  printers  for  proof. 

The  proof  on  being  returned  is  examined  by  the  registrar  and  the  aolrs, 
and  the  number  of  copies  required  is  then  struck  off. 

The  judgment  or  oraer  is  said  to  be  passed  when  the  registrar  has  signed 
his  initials  in  the  margin  at  the  foot  of  the  last  page  of  the  engrossment  or 
print,  as  an  authority  to  the  clerk  of  entries  to  enter  it  in  the  registrar's 
t)ook ;  in  the  case  of  orders  to  be  acted  upon  b^  the  paymaster,  the  registrar 
stamps  each  leaf  or  separate  sheet  with  his  official  stamp :  S.  C.  F.  B.  24. 

When  passed,  tihe  order  is  left  by  the  registrar  for  entry. 

Even  under  the  former  practice  an  abatement  of  the  suit  did  not  prevent 
a  decree  from  being  passed  and  entered  before  the  suit  was  revived :  see 
Man  V.  Bicketts,  2  C.  R  Coop.  36,  37  (notwithstanding  the  authority  for  the 
contrary  of  Bertie  v.  Z.  Falkland,  1  IHck.  25) ;  WiUmoU  v.  OgUhy,  M.  B., 
28  June,  1832,  23  Jan.  1833,  Be^.  Min. 

So  also  when  the  suit  abated  between  the  hearing  and  the  judgment : 
Preston  v.  Meux,  M.  B.,  20  Nov.  1839,  B.  341 ;  BeUham  v.  Pereival,  8  Ha. 
157 ;  CoUinson  v.  Lister,  20  Beav.  355,  and  0.  JXI. 

ENTBY  OF  JUDaMBNT. 

By  0.  ZLI,  1,  every  jud^ent  is  to  be  entered  by  the  proper  officer  (who 
in  the  Chancery  Division  is  the  registrar,  as  to  entry  by  whom  by  filing,  v. 
0.  Lxn,  2,  9up,  p.  187)  in  the  book  to  be  kept  for  the  purpose,  and  the 
party  entering  the  judgment  is  to  deliver  to  him  a  copy  of  the  whole  of  the 
pleadings  in  tne  cause  other  than  any  petition  or  summons ;  such  copy  to  be 
in  print,  except  such  parts  (if  any)  of  the  pleadings  as  may  be  written  :  but 
no  copy  need  be  dehvered  of  any  document  a  copy  of  which  has  been 
delivered  on  entering  any  previous  judgment  in  such  cause. 

Under  this  rule,  when  the  judnnent  nas  been  drawn  up  by  the  registrar, 
the  engrossment,  together  with  tne  pleadings  to  be  filed,  must  be  teuLen  to 
the  Writ,  Appecurance,  and  Judgment  Department  of  the  Central  Office  (see 
P.  M.  Bulee,  r.  15),  and  the  officer  receiving  the  same  is  to  make  a  note  in 
the  margin  of  the  engrossment  that  the  pleadings  have  been  filed,  and  to 
authenticate  such  note  with  the  small  seal  of  me  office,  and  return  the 
ensTOSsment  to  the  solr.  The  registrar  before  passing  the  judgment  requires 
to  oe  satisfied  that  the  pleadings  have  been  dulv  filed. 

By  r.  3,  where  the  judgment  is  pronounced  by  the  Court,  or  a  Judge  in 
Court,  the  entry  of  the  judgment  snail  be  dated  as  of  the  day  on  which  such 
judgment  is  pronounced,  unless  the  Court  or  a  Judge  shall  otherwise  order, 
and  the  judgment  takes  effect  from  that  date. 

In  all  other  cases  (as  for  instance  where  judgment  is  entered  by  default) 
the  entry  is  to  be  dated  on  and  take  effect  from  the  day  on  which  the 
requisite  documents  are  left  for  entry :  lb.  r.  4. 
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Bt  r.  6,  where  any  indgment  may  be  entered  npon  the  filing  of  any 
aflBdayit  or  production  of  any  document,  the  officer  is  to  examine  the  affidavit 
or  document  produced,  and  if  the  same  be  reji^ular,  and  contain  all  that  is  by 
law  required,  he  is  to  enter  judgment  accordingly. 

And  Dy  r.  7,  where  any  judgment  may  be  entered  pursuant  to  any  order 
or  certificate,  or  return  to  any  writ,  the  production  of  such  order  or  certificate 
sealed  with  the  seal  of  the  Court,  or  of  such  return,  shall  be  a  sufficient 
authcffity  to  the  officer  to  enter  judgment  accordingly. 

ENTEBINO  OBDBB  NTTKO  PAO  TX7N0. 

By  Gen.  Order  of  4th  Dec.  1691,  all  orders  pronounced  in  Mich,  and  Hil. 
Terms,  or  Ihe  vacations  following,  were  to  be  entered  before  the  first  day 
of  the  ensuing  Mich.  Term,  and  ul  orders  pronounced  in  Easter  or  Trinity 
Terms,  or  the  following  vacations,  were  to  be  entered  before  the  first  day 
of  the  ensuing  Easter  Term.  This  order  is  not  expressly  included  in  the 
Cons.  Ords.,  but  leave  to  enter  nunc  pro  tunc  aftw  the  expiration  of  the  above 
periods  is  still  necessary. 

Orders  to  enter  nunc  pro  tunc  have  been  made  after  an  interval  of  eighteen 
years :  Donne  v.  Leuns,  11  Yes.  601 ;  and  of  twenty-three  years :  Lawrence  v. 
Bichmond,  1  J.  &  W.  241 ;  Dan.  646. 

Formerly,  where  the  time  for  entering  a  judgment  or  order  had  expired 
before  the  entry  was  actually  effected,  it  was  necessary  to  obtain  an  order 
of  course  for  entry  nunc  pro  tunc  ;  but  now,  by  O.  Ln,  15,  it  is  provided,  that 
it  shall  not  be  necessary  to  obtain  an  order  to  ent^  a  judgment  or  order 
nvfie  pro  tunc ;  but  in  all  cases  in  which  such  entries  were  formally  made 
under  orders  of  course,  the  solr  applying  to  have  a  judgment  or  order  so 
entered  shall  leave  with  the  clerk  of  entries  a  memorandum  in  writing, 
countersigned  by  the  Chancery  registrar,  and  bearing  a  stamp  according  to 
the  scale  of  Court  fees  for  the  time  being  in  force.  For  form  of  memorandum, 
see  D.  C.  F.  393. 

In  Be  Jones,  BuUU  v.  J.y  W.  N.  (91)  114;  39  W.  E.  619,  the  order  was 
made  on  an  ex  parte  application. 

TDfB  OF  EKTRT. 

0.  LXY,  19b,  provides,  that  *'  the  proper  officer,  by  whom  an  order  directing 
a  taxation  of  costs  shall  be  drawn  up,  shall  certify  upon  the  order  the  date 
on  which  it  was  signed,  entered,  or  otherwise  perfected." 

This  rule  was  intended  to  afford  information  to  the  taxing  masters,  but  in 
practice  every  order  is  now,  by  means  of  a  stamp,  marked  on  the  back  with 
the  date  on  which  it  is  actually  entered  on  the  records  of  the  Court. 

EFFBOr  OF  'ESTSBISQ  JXTDOMSNT8  AJSH  OBDEBS. 

Both  under  the  former  practice,  and  by  O.  xu,  3,  judgmente  relate  back 
to,  and  take  effect  from,  the  day  on  which  they  are  pronounced,  and  the 
entry  is  to  be  dated  as  of  that  day,  unless  for  some  particular  reason  it  is 
ordered  to  be  ante- dated  or  post-c(ated. 

Proceedings  luider  a  judgment  or  order  before  it  has  been  entered  are 
irregular  and  voidable :  see  Tohon  v.  Jervie,  8  Beav.  366  ;  and  an  attachment 
for  contempt  will  not  be  granted  for  disobedience  to  an  order  not  entered : 
Ballard  v.  Tondinaon,  31  W.  R.  563  ;  62  L.  J.  Ch.  666 ;  48  L.  T.  616 ;  but  in 
&e  case  of  injunctions  and  restraining  orders  parties  are  bound  by  notice  of 
the  order,  however  received,  from  uie  time  when  it  is  pronounced:  inf. 
Chap.  XXXI.,  "  iNJTTNonoNS,"  p.  623;  and  see  Be  Bryant,  W.  N^76)  262; 
and  by  0.  Lxn,  2  (1),  *'  in  the  case  of  procedure  orders  drawn  up  in  Chambers, 
no  entry  thereof  shall  be  necessary  before  an  attachment  can  be  issued  for* 
disobedience  thereof." 

OOBKECnON  OF  MISTAKES  DT  XUDOMElirrS  OK  OKDEBS. 

By  O.  XXYHI,  11,  ''clerical  mistakes  in  judgmente  or  orders,  aiisine 
therein  from  any  accidental  slip  or  omission,  may  at  any  time  be  corrected 
by  the  Court  or  a  Judge  on  motion  or  summons  without  an  appeal " :  see 
Blake  v.  Harvey,  29  Ch.  D.  827,  C.  A. ;  33  W.  E.  602 ;  Dan.  650. 

By  the  S.  C.  F.  B.  27,  "  clerical  mistakes  or  errors,  or  accidental  omissions 
in  printed  orders,  may  be  amended  in  writing :  Provided  that  no  amendment 
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shall  be  made  in  any  order  to  provide  for  a  new  state  of  drconLBtanoes  arising 
after  the  date  of  the  order ;  nor  shall  any  order  be  amended  for  the  purpose 
of  extending  the  time  thereby  limited  for  making  any  lodgment  of  funds  in 
Court." 

When  any  such  amendment  is  made  in  a  schedule  to  an  order,  the  copy 
of  such  schedule  to  be  sent  to  the  pay  office  under  r.  24  (if  not  already  so 
sent)  shall  be  amended  and  stamped  in  the  manner  above  provided.  If  such 
copy  has  prior  to  the  amendment  been  sent  to  the  pjay  office,  a  notification  of 
the  amendment,  signed  by  a  registrar,  shall  be  delivered  to  the  solr  having 
the  carriage  of  the  order,  who  shall  leave  such  notification  at  the  pay  office, 
and  produce  therewith  the  amended  order ;  and  the  paymaster  shall  note 
such  amendment  on  his  copy  of  the  schedule  and  act  in  accordance  therewitL 

The  judgment  or  order  has  been  rectified,  where  it  contained  some  material 
omission,  on  payment  of  costs  of  the  application  by  the  party  to  whom  the 
omission  was  attributable :  Hughes  v.  t/on««,  26  Beav.  24 ;  WiUicvrM  v.  Car^ 
marthen,  <fcc.  By.  Co.,  17  W.  E.  346;  19  L.  T.  762;  see  also  Tid  v.  Barlow, 
3  D.  J.  &  S.  426. 

So  also  for  non-compliance  with  the  provisions  of  0.  Lxn,  11,  as  to  notice 
to  the  parties  of  the  time  for  passing  the  judgment  or  order :  Be  London,  4tc. 
Assoc.,  Exp.  Pulbrook,  17  W.  E.  1076;  21  L.  T.  283. 

Orders  nave  been  corrected  under  the  rule  where  error  arose  from  an 
iaadvertent  statement  by  Deft  that  interest  already  allowed  was  due :  Barker 
V.  Purvis,  66  L.  T.  131 ;  and  where  a  trustee  in  default  was  erroneously 
allowed  costs :  Staniar  v.  Evans,  34  Ch.  D.  470. 

For  cases  in  which  directions  as  to  payment  of  costs  have  been  corrected, 
see  Be  Tiel,  11  W.  E.  361 ;  Viney  v.  Chaplin,  3  De  G.  &  J.  282 ;  FrUz  v. 
Hohson,  14  Ch.  D.  642 ;  Blaiey  v.  Hall,  36  W.  E.  692 ;  66  L.  T.  400 ;  56  L.  J. 
Ch.  668 ;  Chessum  v.  Gordon,  (1901)  1  K.  B.  694,  C.  A. 

Where  an  order  on  appeal  had  been  passed  and  entered,  and  expressed  the 
intention  of  the  Court  at  the  time  when  it  was  made,  it  could  not  be  varied 
by  giving  the  successful  appellant  additional  costs :  Olasier  v.  BoUs,  38  W.  E. 
113 ;  69  L.  J.  Ch.  63 ;  62  L.  T.  305. 

And  for  earlier  iQstances  in  which  decrees  after  being  passed  and  entered 
have  been  rectified  ia  matters  of  course  on  motion,  see  Wallis  v.  Thomas,  7 
Ves.  292,  inf. ;  PixJeard  v.  Mattheson,  xh.  293 ;  Newhouse  v.  Mil/ord,  1 2  Ves.  456 ; 
Laney.  Hobhs,  ib.  468,  inf.;  Shrymshery.  Northcote,  1  Swa.  673,  n. ;  Askew y. 
Peddle,  14  Sim.  301 ;  Turner  v.  ^Hodgson,  9  Beav.  265. 

But  alterations  in,  or  additions  to,  a  judgment  or  order,  on  materials  not 
found  in  the  pleadings  and  evidence  (see  King  v.  Savery,  8  D.  M.  &  G.  311), 
or  involving  new  directions,  not  claimed  in  the  pleadings  and  not  asked  at 
the  hearing,  will  not  usually  be  made  without  an  appeal:  Brookfield  v. 
Bradley,  2  S.  &  S.  64 ;  Willis  v.  Parkinson,  3  Swa.  233 ;  British  Dynamite  Co. 
V.  Krehs,  25  W.  E.  846;  Glasier  v.  Bdls,  38  W.  E.  113 ;  69  L.  J.  Ch.  63;  62 
L.  T.  305. 

And  it  is  no  sufficient  ^ound  for  the  application  that  a  decision  in  point 
was  not  cited  at  the  heanog :  Eccp.  Vicar  of  St.  Sepulchre,  11  W.  E.  456. 

An  alteration  made  without  any  motion  or  summons  for  the  purpose  is 
irregular  and  will  be  discharged :  BlaJee  v.  Harvey,  29  Ch.  D.  827,  C.  A. 

As  a  general  rule,  the  Court  has  no  power  to  vary  or  alter  a  perfected 
judgment  except  under  this  rule :  Be  Suffidd,  20  Q.  B.  D.  697,  C.  A. ;  Be  St, 
Nazaire  Co.,  12  Ch.  D.  88 ;  Olasi&r  v.  Bolls,  59  L.  J.  Ch.  63 ;  38  W.  E.  113 ; 
62  L.  T.  305 ;  but  where  a  winding-up  order  had  been  pronounced,  but  not 
passed  or  entered,  the  Court  by  consent  dismissed  the  petition :  Be  Crown 
Bank,  44  Ch.  D.  634. 

There  is  jurisdiction  to  correct  the  error,  though  the  time  for  appealing 
has  expired:  Barker  v.  Purvis,  56  L.  T.  131. 

A  decree  made  in  1871  was  corrected  in  1890  by  inserting  words  omitted: 
Shipwright  v.  ClemenU,  W.  N.  (90)  134 ;  38  W.  B.  746;  63  L.  T.  160;  and 
see  Hatton  v.  Harrie,  (1892)  A.  0.  547,  H.  L. 

The  rectification  of  a  judgment  or  order  is,  where  practicable,  made  by 
altering  the  judgment  or  order  itself ;  though  in  WaUis  v.  Thomas,  7  Ves. 
292 ;  Lane  v.  Hohbs,  12  Yes.  458,  the  alteration  was  by  separate  supplemental 
order ;  and  this  is  frequently  necessary :  see  EckersJey  v.  E.,  W.  N.  (84)  133; 
and  in  Staniar  v.  Evans,  34  Ch.  D.  470,  an  erroneous  order  (made  on  further 
consideration)  was  corrected  by  a  new  order  made  ** notwithstanding"  the 
previous  order :  see  also  Be  Blockwell,  Bridgman  v.  BlackweJl,  W.  N.  (86)  97 ; 
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Be  Clinton,  Jackion  v.  Slaney,  W.  N.  (82)  176;  Be  Scowhy,  (1897)  1  Oh.  741, 
0.  A.  sup,  p.  126. 

Irrespectively  of  any  rule  or  order,  the  Court  has  a  general  inherent  juris- 
diction to  alter  the  record  of  its  order  in  such  a  way  as  to  carry  out  its  own 
meaning :  Lawrie  v.  Lees^  7  App.  Ca.  35 ;  In  re  Swire,  Mellor  v.  Swire,  30 
Ch.  D.  239,  C.  A.  (where  the  applicant  was  put  upon  an  undertaking  that  he 
would  not  take  any  objection  to  the  certificate  oy  reason  of  the  alteration 
made  in  the  record);  Ainsworth  v.  Wilding^  (1896)  1  Ch.  673,  sup.  p.  125; 
Tucker  y.  New  Brunswick  Co,,  44  Ch.  D.  249,  C.  A. ;  Mdson  v.  Carter,  (1893) 
A.  C.  638,  P.  C.  In  such  a  case  application  should  be  made  to  the  J  udge 
who  made  the  order  or  the  Judge  associated  with  him,  under  O.  T,  9,  and 
extra  expense  occasioned  by  coming  to  the  C.  A.  may  be  disallowed : 
Tucker  v.  New  Brunswick  Co,,  sup. 

As  to  the  distinction  between  setting  aside  a  judgment  obtained  through 
some  slip  on  the  part  of  the  Deft  and  one  obtamed  by  the  Pit  irregularly, 
and  that  in  the  latter  case  the  Deft  is  entitled  ex  dehito  justitioe  to  have  the 
judgment  set  aside,  and  the  Court  has  no  power  to  impose  terms  upon  him 
except  as  a  condition  of  giving  liim  his  coste,  see  Aiuahy  v.  Prcetcrius,  20 
a  B.  D.  74,  0.  A. ;  Dan.  310. 


Section  II. — ^Adding  to  Judgment  or  Ordbu. 

1.  Additional  Accounts  and  Inquiries — 0.  xvi,  40. 
TTfon  the  application  of  &c.,  And  upon  hearing  &c.,  And  upon 
reading  &c.,  It  is  ordered  that  in  addition  to  the  accounte  and  inquiries 
directed  by  the  judgment  dated  &c.,  the  following  further  accounts 
and  inquiries  be  made  and  taken,  that  is  to  say  [^number  the  further 
accounts  and  inquiries  consecutively  after  the  numbered  directions  of  the 
original  judgment"]. 

For  form  of  summons,  see  D.  0.  F.  544. 

2.  Ord^  to  add  Direction  for  Sale  of  Realty— 0.  xvi,  40. 

Upon  the  application  of  &c.,  It  is  ordered  that  in  addition  to  the 

directions  contained  in  the  said  judgment  [or  order],  the  real  estate  of 

A.  the  testator  &c.  be  sold  with  the  approbation  of  the  Judge  free 

from  &c. — ^Directions  for  payment  of  purchase-money  into  Court.  And 

if  such  money  &c. 

For  form  of  order  for  sale  of  real  estete,  v.  inf.  Chap.  XIX.,  **  Sales  by 
Court." 


3.  Order  adding  to  an  Account  and  Inquiry  directed— 0.  xvi,  40. 

Upon  the  application  of  &c.,  It  is  ordered  that  in  taking  the  account 
numbered  1,  and  in  making  the  inquiry  numbered  6,  directed  by  the 
judgment,  dated  &c.,  such  parte  of  the  testator's  estate  as  have  arisen 
from,  or  were  connected  with,  land  in  England  and  Wales,  be  distin- 
goished  from  the  other  parte  of  his  personal  estate. — Re  Andrews^ 
Mercer  v.  Mayhew,  V.-C.  H.  at  Chambers,  24  March,  1879. 

NOTES. 

By  O.  xxxni,  2,  "  the  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries  or  accounte  to  be 

VOL.  I.  o 


194  JudgmenU  and  OrderB.  [chap.  xy. 

made  or  taken,  notwithstanding  that  it  may  appear  that  there  is  some  special 
or  farther  relief  sought  for,  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  ^ould  proceed  in  the  ordinary 
manner." 

By  0.  XVI,  40,  **  whereyer  in  any  action  for  the  admon  of  the  estate 
of  a  deceased  person,  or  the  execution  of  the  trusts  of  any  deed  or  instru- 
ment, or  for  the  partition  or  sale  of  any  hereditaments,  a  judgment  or  an 
order  has  been  pronounced  or  made — (a)  under  O.  xv;  (b)  under  O.  xxxm; 

ic)  affecting  the  rights  or  interests  of  persons  not  parties  to  the  action — ^the 
)oart  or  a  Judge  may  direct  tiiat  any  persons  interested  in  the  estate,  or 
under  the  trust,  or  in  the  hereditaments,  shall  be  served  with  notice  of  the 
judgment  or  order ;  and  after  sudi  notice  such  persons  shall  be  bound  by 
the  proceedings  in  the  same  manner  as  if  they  had  originally  been  made 
parties,  and  s£dl  be  at  liberty  to  attend  the  proceedings  under  the  ludgment 
or  order.  Any  person  so  served  may,  within  one  month  alter  such  service, 
apply  to  the  Court  or  Judge  to  discharge,  vary,  or  add  to  the  judgment  or 
order." 

That  accounts  on  the  footing  of  wilful  default  will  not  in  general  be 
directed  where  such  default  was  not  originally  pleaded,  see  Barber  v.  Mack- 
reU,  12  Ch.  D.  634,  638,  C.  A. ;  Mayer  v.  Murray,  8  Ch.  D.  424 ;  Job  y.  /., 
6  Ch.  D.  662;  Lake  y.  Tonkin,  21  Ch.  D.  757,  and  inf.  Chap.  XLI., 
**  Trustees." 

After  the  usual  judgment  in  a  partnership  action,  the  Court  declined  to  add 
an  inquiry  or  direction  as  to  return  of  premium,  it  not  appearing  that  any 
further  facts  had  come  to  the  knowledge  of  the  Fit  smoe  the  hearing: 
Edmonds  y.  Hobinson,  29  Ch.  D.  170. 


Section  m. — ^Enrolment  op  JuBOBfENT  or  Order. 

« 

By  0.  LXi,  8,  ''it  shall  not  be  necessary  to  enrol  any  judgment  or  order, 
whether  dated  before  or  since  the  commencement  of  the  principal  Act." 

Under  the  practice  before  the  Jud.  Acts,  a  decree  did  not,  strictly  speak- 
ing, become  a  record  of  the  Court  until  it  had  been  enrolled,  and  until 
enrolment  it  was  liable  to  be  altered  by  the  Court  itself  upon  a  rehearing. 

The  effect  of  enrolling  a  decree  or  order  of  the  M.  R.  or  V.-C.  (whether 
interlocutory  or  final,  and  whether  made  in  Chambers  or  in  Court)  was  to 
make  it  the  decree  or  order  of  the  L.  C,  and  consequently  prevented  a  re- 
hearing of  the  cause  before  the  M.  B.  or  such  Y.-C,  or  an  appeal  to  the 
C.  A.,  and  such  decree  or  order  could  only  be  reversed  or  altered,  either  by 
appeal  to  the  House  of  Lords,  or  by  bill  of  review.  On  the  other  hand,  the 
House  of  Lords  would  not  hear  an  appeal  aeainst  any  decree  or  order  of  the 
Court  of  Chancery  until  it  had  been  enrolled. 

With  respect  to  judgments  and  orders  made  since  2nd  Nov.  1876,  enrol- 
ment has  no  longer  the  effect  of  preventing  an  appeal  to  the  C.  A.  established 
by  the  Jud.  Acts,  and  is  now  (except  in  the  case  of  enrolment  under  special 
statutes)  a  useless  ceremony:  Hastie  v.  JET.,  2  Ch.  304,  307 ;  because  appeals 
to  the  House  of  Lords  are  not  from  the  High  Court  of  Justice,  but  from  any 
order  or  judgment  of  Her  Majesty's  C.  A.  in  England :  see  the  Appellate 
Jurisdiction  Act,  1876  (39  &  40  V.  c.  59),  s.  3. 

And  for  the  former  practice  as  to  enrolling  decrees  and  orders,  see  Seton 
(3rd  ed.),  1166—1149. 

As  to  the  enrolment  of  schemes  under  the  By.  Cos.  Act,  1867  (30  &  31 
V.  c  127),  V.  Chap.  LIV. 

VACATDTa  ENROLMENTS. 

As  to  the  former  practice  of  vacating  enrolments,  see  Seton  (4th  ed.), 
p.  1660. 
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Section  IV. — ^Enrolling  or  Entering  Orders  of  other  Courts. 

1.  Order  of  the  High  Court  of  Justice  in  Ireland  enrolled  on  Petition 
of  Course  to  the  Lord  Chancellor — 41  G.  IIL  c.  90,  s,  6 — Order 
of  the  Land  Court  in  Ireland  enrolled — 21  8f  22  F.  c.  72,  s.  36. 

Upon  tlie  petition  {entitled  in  the  case  of  orders  of  the  Irish  Court  of 
Chancery  in  the  matter  of  the  first-mentioned  Acty  and  in  the  case 
of  orders  of  the  Irish  Land  Court  in  the  matters  of  both  Acts']  of  the 
Pit  this  day  preferred  unto  the  St  Hon.  the  L.  0.  &c.,  His  Lord- 
ship doth  order  that  the  judgment  made  in  the  Chancery  Division 
of  the  High  Court  of  Justice  in  Ireland  dated  &c.  in  the  above- 
mentioned  action,  whereby  it  was  ordered  &c.  {state  judgment  or  order, 
or  the  part  of  it  to  be  enrolled  in  this  Court],  and  a  copy  of  which 
judgment  has  been  exemplified  and  certified  to  this  Court  under  the 
Great  Seal  of  Ireland,  pursuant  to  the  provisions  of  the  Act  of  Parlia- 
ment made  in  the  41  G.  m.  c.  90  [in  the  case  of  orders  of  the  Land 
Court  add,  and  of  the  Act  of  Parliament  21  &  22  Y.  c.  72],  be  enrolled 
on  the  rolls  of  this  Court.— iTarm  v.  Webb,  L.  C,  22  April,  1901, 
A.  1419 ;  see  Re  Tryon,  L.  C,  26  Mar.  1901,  B.  977 ;  Ferguson  v.  F., 
L.  C,  7  July,  1875,  A.  1134. 

This  order  is  obtained  on  petition  presented  at  the  L.  O.'s  office.  House  of 
Lords.  For  a  subsequent  order  in  Re  Tryon,  see  Kekewich,  J.,  14  Juno, 
1901,  and  for  subsequent  orders  in  Ferguson  v.  F.,  see  V.-O.  H.,  22  July, 
1875,  A.  1181 ;  L.  JJ,,  4  Aug.  1875,  A.  1828, 10  Oh.  661 ;  and  see  Penne/ather 
V.  Short,  W.  N.  (66)  102,  126. 

NOTES. 

By  the  Crown  Debts  Act,  1801  (41  G.  m.  c.  90),  s.  6,  where,  in  any  suit 
between  party  and  party  any  decree  shall  be  pronounced,  or  any  order  made 
for  payment  or  for  accounting  for  money,  by  the  High  Court  oi  Chancery  in 
Ireland,  the  L.  C.  of  Ireland  for  the  time  being  is,  upon  application  to  him, 
to  cause  a  copy  of  such  order  or  decree  to  be  exemplified  and  certified  to  the 
Court  of  Chancery  in  England  under  the  Great  Seal  of  Ireland ;  and  the 
L.  C.  of  England  is  forthwith  to  cause  such  order  or  decree,  when  presented 
to  him  so  exemplified,  to  be  enrolled  in  the  rolls  of  the  High  Court  of 
Chancery  in  England,  and  is  to  cause  process  of  attachment  and  committal 
to  issue  agninst  the  person  of  the  party  against  whom  the  order  or  decree 
shall  have  Deen  made  to  enforce  obedlience  to  and  performance  of  the  same  as 
fully  and  effectually  as  if  such  order  or  decree  had  been  originally  pro- 
nounced in  the  Court  of  Chancery  in  England. 

Sect.  5  of  the  same  Act  relates  to  an  order  or  decree  of  an  English  Court 
exemplified  to  the  High  Court  of  Chancery  in  Ireland,  and,  as  to  enforcement 
by  attachment  or  committal,  is  in  the  same  words  as  sect.  6.  In  Viscount 
Kilworth  v.  F.  of  Mount  Cashell,  31  L.  R.  Ir.  81,  it  was  held  that  there  is  no 
jurisdiction  to  enforce  such  an  order  by  sequestration. 

By  the  Crown  Debts  Act,  1824  (5  G.  IV.  c.  Ill),  these  provisions  are 
extended  to  orders  made  in  any  matter  or  proceeding  by  petition  in  cases  of 
minors,  bankrupts,  idiots,  or  lunatics. 

By  12  &  13  V.  c.  77,  s.  14,  a  similar  provision  was  made  in  the  case  of 
orders  of  the  Commrs  for  Sale  of  Incumbered  Estates  in  Ireland,  and  by  21  & 
22  y.  c.  72,  s.  36,  in  the  case  of  orders  of  the  Landed  Estates  Court  in 
Ireland;  but  the  jurisdiction  of  that  Court  is  now  transferred  to  the  Irish 
High  Court  of  Justice. 

Even  before  the  35  &  36  Y.  c.  57,  abolishing  imprisonment  for  debt  in 
Ireland,  it  seems  that  the  En^ILah  Court  could  not  enforce  an  Irish  decree  by 
attachment  in  a  case  which  m  England  would  be  within  the  Debtors  Act, 
1869  (32  &  33  V.  c.  62) :  Ferguson  v.  F.,  10  Ch.  661. 

The  jurisdiction  to  order  enrolment  of  decrees  of  other  Courts  under  The 
Grown  JkibU  Act,  1801  (41  G.  m.  o.  90),  and  2  &  3  W.  lY.  c  93,  appears  to 
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have  been  formerly  exercisable  by  the  Y.-C. :  53  G.  m.  c.  24,  s.  2 ;  5  Y.  c.  5 
rCourt  of  Chancery  Act,  1842),  e,  22;  or  by  the  L.  JJ. :  14  &  15  Y.  c.  83 
(Court  of  Chancery  Act,  1851),  s.  5 ;  or  one  of  them :  30  &  31  Y.  c.  64  ;  but 
not  by  the  M.  R.,  and  appears  now  to  be  exercisable  by  any  Judge  of  the 
Chancerjr  Division :  see  Jud.  Act,  1873,  ss.  16,  34  (2),  39. 

There  is  no  juiisdiction  to  enrol  a  decree  of  a  Scotch  Court:  Re  The  Dundee 
Suburban  By.  Co.,  68  L.  J.  Ch.  5;  59  L.  T.  720;  37  W.  E.  50 ;  W.  N.  (88) 
205 ;  except  decrees  in  the  course  of  winding  up  a  co. ;  or  for  "  any  debt, 
damages,  or  costs  "  under  the  Judgments  Extension  Act  (31  &  32  Y.  c.  54). 

Where  a  Scotch  Pit  has  re^sterod  his  judgment  under  s.  3  of  31  &  32  Y. 
0.  54,  he  is  in  the  same  position  as  if  on  me  day  of  re^stration  he  had 
recovered  judgment  for  the  amount  in  an  English  Court :  Me  Low,  Bland  v. 
Low,  (1894)  1  Ch.  147,  C.  A.  (where  the  effect  was  to  enable  the  party  to 
prove  on  the  judgment  in  an  admon  action,  notwithstanding  a  previous  ad- 
judication adverse  to  his  claim). 

A  judgment  of  the  Court  of  Session  in  Scotland  restored  under  the  Act 
cannot  be  made  the  foundation  of  a  bankruptcy  notice:  Re  a  Bankruptcy 
Notice,  (1898)  1  Q.  B.  383,  C.  A.,  following  Re  Wataon,  (1893)  1  a  B.  21. 

Procedure  by  judgment  summons  under  the  Debtors  Act,  1869,  is  not 
**  execution "  within  sect.  4  of  31  &  32  Y.  c.  54,  for  enforcement  of  a 
registered  Irish  judgment :  Re  Watson,  Exp.  Johnston,  Johnston  v.  Watson, 
(1893)  1  Q.  B.  21,  C.  A. 

An  Irish  judgment  when  enrolled  can  be  enforced  by  attachment :  Newell 
V.  N,  W.  N.  (96)  160;  PennefaiherY.  Short,  sup,  ;  Hazeltony.  Wright,  W.  N. 
(73)  3 ;  but  not  unless  it  is  disobeyed  according  to  its  tenour,  as  it  is  not 
ipso  f ado  made  an  English  order:  Re  Tryon,  W.  N.  (01)  176,  0.  A. 

2.  Order  of  ike  Arches  Court  of  Canterbury  enrolled — 

2  8f^W.  IV.  c.  93. 
Upon  the  petition  &c.,  setting  forth  that  by  the  decree  of  the  Arches 
Court  of  Canterbury,  dated  &c.,  sentence  was  pronounced,  and  the 
Court  pronounced  against  the  appeal  made  in  this  cause  on  behalf  of 
the  Beverend  C,  and  affirmed  the  order  or  decree  of  the  Worshipful 
P.,  the  Official  Principal  of  the  Consistory  Court  of  — ,  and  condemned 
the  said  C.  in  costs ;  that  the  said  costs  were  on  the  —  day  of  —  taxed 
to  that  date  at  £ —  ;  that  the  said  C,  after  having  been  duly  monished, 
has  wholly  neglected  to  comply  with  such  monition,  and  to  pay  the 
said  costs,  and  has  since  been  duly  pronounced  contumacious  and  in 
contempt ;  It  is  therefore  ordered  that  a  copy  of  the  exemplification  of 
the  said  decree,  dated  &c.,  and  the  several  proceedings  thereunder,  be 
enrolled  in  the  rolls  of  this  Court,  pursuant  to  the  Act  of  Parliament 
of  2  &  3  W.  lY.  c.  93,  s.  2.— Oaiy  v.  Watson^  L.  C,  21  June,  1871^ 
A.  1873. 

For  subsequent  order  for  sequestration,  see  5.  C,  inf.  Chap.  XXYII., 
**  Execution,*'  p.  451. 

NOTES. 

By  the  Ecclesiastical  Courts  Contempt  Act,  1832  (2  &  3  W.  17.  c.  93),  s.  1, 
provision  is  made  for  enforcing  decrees  of  Ecclesiastical  Courts  by  the  writ 
de  contumace  capiendo  in  cases  not  within  53  G.  IH.  c.  127. 

As  to  the  proceedings  on  this  writ,  see  Hudson  v.  Tooth,  2  P.  D.  125. 

By  sect.  2,  when  any  person  has  been  ordered  by  the  order  or  decree,  final  * 
or  interlocutory,  of  any  Ecclesiastical  Court  to  pay  any  sum  or  sums  of 
monev,  and  after  having  been  duly  monished,  shall  refuse  or  neglect  to 
comply  with  such  monition,  and  to  pay  the  said  sums  therein  ordered  to  be 

Said  by  him,  or  a  peer  or  lord  of  Parliament  or  member  of  the  House  of 
lommons  shall  in  any  way  neglect  to  perform  or  shall  not  perform  any 
decree  or  order  of  such  Courts,  it  shall  be  lawful  for  the  Judge  or  Judges 
who  shall  have  made  such  order  or  decree  to  pronounce  tiie  person  so 
neglecting  or  refusing  to  complv  contumacious  and  in  contempt,  and 
within  ten  days  to  cause  a  copy  of  such  order  or  decree  imder  the  seal  of 
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the  Court  to  be  exemplified  and  certified  to  the  L.  C,  who  shall  forthwith 
cause  such  copy  to  oe  enrolled  in  the  rolls  of  the  (Chanc.  Div.  in 
England),  and  shall  thereupon  cause  process  of  sequestration  to  issue 
agamst  the  real  and  personal  estate  in  England  of  the  party  against  whom 
the  order  or  decree  snail  have  been  made,  in  the  same  manner  as  if  the 
cause  had  been  originally  instituted  in  the  (Chanc.  Biv.},  and  as  if  the 
process  antecedent  to  process  of  sequestration  had  been  duly  issued  and 
returned  in  the  last-mentioned  Court. 

It  was  held  sufficient  if  the  exemplification  was  signed  by  the  Ecclesiastical 
Judge  within  ten  days :  Cooper  y.  Dodd,  15  Jur.  69. 

3.  Order  of  the  Chancery  Court  of  the  County  Palatine  made  an  Order 
of  Court — Court  of  C/iancery  of  Lancaster  Acty  1850  (13  Sf  14  F. 
c.  43),  8.  15. 

Whereas  by  an  order  dated  &c.,  made  in  the  Chancery  of  the  County 
Palatine  of  Lancaster  ( —  District),  it  was  ordered  &c.  [^Recite  order 
verbatim]  ;  Now  upon  motion  &c.y  and  upon  reading  a  transcript  of  the 
said  order  under  the  signature  of  the  registrar  of  the  said  Court,  and 
an  afiO-davit  &o.  {evidence  thai  the  order  cannot  he  fully^  enforced  in  the 
County  Palatine  Court),  This  Court  doth  order  that  the  said  order, 
dated  &c.,  be  made  an  order  of  this  Court. — Re  The  Albion  Bank  and 
Discount  Co,,  Limited^  Kekewich,  J.,  19  Nov.  1887,  A.  1647 ;  Smith  v. 
Lewu,  V.-C.  B.,  12  Oct.  1876,  B.  1578. 

For  like  order,  see  Re  Preecot  Masonic  Hall  Co,,  V.-C.  H.,  15  March,  1877, 
B.  426. 

And  for  like  order  as  against  contributories  named  in  a  schedule,  see  Be 
Liverpool  and  Dublin  Steam  Co.,  V.-C.  W.,  4  Dec.  1866,  B.  2461. 

For  form  of  application,  see  D.  C.  F.  404. 

NOTES. 
0BDEB8  OF  THE  C0T7NTT  PALATINE  C0UKT8. 

By  the  Court  of  Chancery  of  Lancaster  Act,  1850  (13  &  14  V.  c.  43),  s.  15, 
wheneyer  a  Pit  or  Deft  in  any  suit  or  proceeding,  in  which  a  decree  or  order 
has  been  made  by  the  County  Palatine  Court,  shall  reside  or  withdraw  his 
goods  or  person  out  of  the  jurisdiction  of  that  Court,  and  whenever  any 
decree  or  order  of  that  Court  cannot  be  fully  enforced  by  reason  of  the  non- 
residence  of  any  person  to  be  bound  thereby  within  the  jurisdiction  of  the 
said  Court,  then  it  shall  be  lawful  for  the  (Clianc.  Diy.),  upon  the  application 
of  any  ^rson  entitled  to  the  benefit  of  such  decree  or  o^er,  and  upon  the 
production  of  a  transcript  of  such  decree  or  order,  or  such  part  thereof 
respectively  as  cannot  be  enforced  for  the  reasons  aforesaid,  under  ^e 
signature  of  the  registrar  of  the  County  Palatine  Court,  and  an  affidavit  that 
by  reason  of  such  non-residence,  or  removal  as  aforesaid,  such  decree  or 
order,  or  such  part  thereof,  cannot  be  enforced,  to  make  such  decree  or  order, 
or  such  part  thereof  respectively  as  cannot  be  enforced,  a  decree  or  order  of 
the  (Chanc.  Div.);  and  tnereupon  such  decree  or  order,  or  such  part  thereof 
respectively,  maybe  enforced,  and  proceedings  had  thereon,  as  if  such  decree 
or  order  had  been  originall;^  made  by  the  (Chanc.  Div.) ;  and  the  costs  of  and 
consequent  upon  such  application  may  be  recovered  as  if  the  same  were  part 
of  sucn  decree  or  order. 

The  application  is  by  motion,  ex  parte,  see  Dan.  674.  The  order  should 
provide  for  the  costs  of  the  motion  :  Dukey,  Clarke,  W.  N.  (94)  100. 

By  17  &  18  V.  c.  82,  s.  10,  these  provisions  were  extended  to  decrees  or 
orders  made  by  the  C.  A.  in  Chancery  of  the  County  Palatine  tiiereby 
established. 

By  8.  7,  the  C.  A.  in  Chancery  of  the  County  Palatine  (now  His 
Majesty's  0.  A)  is  empowered  to  make  orders  according  to  the  practice  of 
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the  (Chanc.  Diy.)  in  all  cases  in  which  by  reason  of  any  person  being  out  of 
the  jurifidiction  of  the  County  Palatine  Court,  or  otherwise,  effectual  protec- 
tion cannot  be  given  to  any  ward  of  that  Court,  or  to  any  exor,  admor,  officer 
of  Court,  or  other  person  entitled  to  its  protection,  or  in  which  for  the  same 
reason,  or  otJierwise,  any  contempt  of  tne  said  Court  cannot  be  effectually 

f»unished ;  and  every  such  order  snail  have  the  same  effect  as  an  order  of  the 
Chanc.  Div.) ;  and  see  Downes  y.  Jackson  ^  14  W.  B.  907. 

By  s.  8,  wnere  the  parties  are  out  of  the  jurisdiction  of  the  Court  of  the 
County  Palatine,  the  C.  A.  may  either  direct  the  cause  or  matter  to  be 
transferred  to  the  rChanc.  Diy.)*  or  order  service  to  be  effected  out  of  the 
jiuisdiction  of  the  Uourt  of  the  County  Palatine. 

On  an  application  to  serve  a  writ  on  a  sole  Deft  out  of  the  jurisdiction  of 
the  Court  of  the  County  Palatine  of  Lancaster,  the  Pit  was  put  on  terms  to 
submit  to  a  transfer  of  the  action  to  the  Chano.  Div.  if  the  Deft  applied  for 
it ;  and  on  the  Deft  so  applying  the  Pit  had  to  pay  the  costs :  Be  Wcttmough, 
Sergenson  y.  Beloe,  24  Ch.  D.  280,  C.  A.  In  this  case  it  was  questioned 
whether  sect.  8  applies  to  the  case  of  a  sole  Deft. 

The  Palatine  Court  of  Durham  Act,  1890  (52  &  53  V.  C..47),  s.  4,  contains, 
in  respect  to  that  Court,  provisions  similar  to  those  of  13  &  14  Y.  c.  43,  s.  15, 
and  17  &  18  Y.  c.  82,  s.  10,  above  stated. 

OBDERS  OF  THE  BTANlf  ABIB8  00T7BT. 

Under  18  &  19  Y.  c.  32,  s.  10,  procedure  was  prescribed  for  making  a  decree 
or  order  of  the  Court  of  the  Yice-Warden  of  the  Stannaries  a  decree  or  order 
of  the  High  Court,  but  now  by  the  Stannaries  Court  Abolition  Act,  1896 
(59  &  60  y.  c.  45),  the  Yice- Warden's  Court  is  aboUshed  and  its  powers 
transferred  to  the  County  Court. 

4.  Order  in  Irish  Winding-up  made  an  Order  of  Court  as  against 
Contributories  resident  in  England — Companies  Acty  1862  (25  8f 
26  r.  c.  89),  s.  122. 

Whebeab  by  an  order  of  the  Hon.  Judge  M.,  one  of  the  Judges  of 
the  Court  of  Bankruptcy  and  Insolvency  in  Ireland,  made  in  this 
matter,  dated  &c.,  It  was  ordered  &c.  [Recite  call  order  verbatim  with' 
out  the  scheduU] ;  And  whereas  the  schedule  referred  to  in  the  said 
order  is  as  set  forth  in  the  first  part  of  the  schedule  hereto ;  Now  upon 
motion  &c.,  And  upon  reading  an  office  copy  of  the  said  order  and  the 
schedule  thereto,  This  Court  doth  order  that  the  said  order  of  the  said 
Court  of  Bankruptcy  and  Insolvency,  dated  &c.,  be  made  an  order  of 
this  Court  as  against  such  of  the  persons  named  in  the  first  part  of  the 
schedule  hereto  as  are  named  in  the  second  column  of  Fart  2  of  the 
same  schedule. — JRe  Hollyford  Copper  Mining  Co,^  L.  J.  G.,  11  Dec* 
1869,  A.  3081,  5  Ch.  93. 

In  this  case  the  proceedings  had  been  transferred  to  the  Bankruptcy  Court 
under  the  Cos.  Act,  1862  (25  &  26  Y.  c.  89j,  s.  81. 

For  like  order  to  make  a  similar  order  oi  the  Court  of  Session  at  Edinburgh 
an  order  of  the  Court,  see  Re  Scottieh  Farmers^  Co,,  M.  E.,  11  Dec.  1677, 
B.  2128. 


6.  Order  of  the  Sigh  Court  of  Justice  in  Ireland  made  an  Order  of 

Court. 

Whebeas  by  an  order  dated  &c.,  made  in  the  High  Court  of 
Justice  in  Ireland,  Chancery  Division,  It  was  ordered  &o.    Now  upon 
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motion  &c.,  by  coimsel  for  A.  B.,  Let  the  said  order  dated  &c.,  be 
made  an  order  of  this  Ootirt.  And  Let  [^Repeat  the  order], — Re 
Slaney  Woollen  Mills  Co.,  Lim.,  Kay,  J.,  12  April,  1888,  B.  866  P. 

For  forms  of  motion  paper  and  exemplifications  of  order,  see  D.  C.  F.  405. 

KOTES. 

By  the  Cos.  Act,  1862  (25  &  26  Y.  c.  89),  s.  122,  orders,  interlocutors,  and 
decrees  made  by  the  Conrt  of  Session  in  Scotland,  for  or  in  the  course  of 
winding  up  a  company,  are  to  be  enforced  in  England  and  Ireland,  and 
orders  made  by  the  Court  in  Ireland  for  or  in  the  course  of  winding  up  a 
company  are  to  be  enforced  in  England  and  Scotland  by  the  Courts  wmch 
would  respectively  have  had  jurisdiction  in  the  matter  of  such  comj>any  if 
its  registered  office  were  situate  in  that  Division  of  the  United  Kmgdom 
where  the  order  is  to  be  enforced,  and  in  the  same  manner  as  if  such  order 
had  been  made  by  the  Court  required  to  enforce  the  same  in  the  case  of  a 
company  within  its  own  jurisdiction. 

By  sect.  123,  an  office  copy  of  the  order  to  be  enforced  is  to  be  produced  to 
the  proper  officer  of  the  Court  required  to  enforce  it,  and  the  production  of 
such  omce  copy  is  to  be  sufficient  evidence  of  such  order  having  been  made ; 
and  thereupon  such  last-mentioned  Court  shall  take  such  steps  in  the  matter 
as  may  be  requisite  for  enforcing  such  order. 

In  cases  under  these  sections  the  order  to  be  enforced  is  to  be  made  an 
order  of  the  Court  required  to  enforce  it :  He  Holly  ford,  &c,  Co,,  5  Ch.  93  ; 
Form  4,  eup, ;  Be  City  of  Qlaaaow  Bank,  14  Ch.  D.  628;  Be  Queensland 
Mercantile  and  Agency  Co.,  (1892)  1  Ch.  219,  C.  A. 

The  Court  to  enforce  such  an  order  is  the  Chanc.  Div.,  although  the 
matter  may  be  pending  in  the  Irish  Court  of  Bankruptcy :  8.  C. 
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CHAPTER  XVI. 

LODGMENT  AND  PAYMENT  OF  FUNDS. 


Section  I.— Ijgdgment — S.  C.  P.  R.  1894,  be.  5,  29  et  seq.-^ 
Investment — 8.  0.  F.  R.  1894,  be.  69  et  seq. 

[NoTB. — ^For  Lodgment  Soliedule  Forms,  see  pp.  202  et  seq."] 

1.  Lodgment  in  Court. 

Let  the  Deft  B.,  on  or  before  the  —  day  of  —  (or  subsequently 
within  seven  days  after  service  of  this  judgment  [or  order],  lodge  the 
sum  of  £ — ,  admitted  by  &c.,  to  be  in  his  hands,  as  the  exor  of  the 
will  of  the  testator  A.,  in  Court,  as  directed  in  the  schedule  hereto. — 
[Add  Lodgment  Schedule,  Form  No.  1,  p.  206.] 

For  order  on  motion  in  an  admon  action  for  payment  into  Court  by  Deft 
of  money  stated  by  Pit  to  be  in  his  hands,  and  not  disputed  by  Deft,  who 
did  not  appear  on  the  motion,  see  Freeman  y.  Cox,  8  Ch.  D.  148. 

For  forms  of  application,  see  D.  G.  F.  895  et  seq. 

2.  Voluntary  Lodgment  in  Court, 

Let  the  Deft  B.  be  at  liberty  [ifsoy  on  or  before  the  —  day  of  — ■] 
to  lodge  the  sum  of  &c.,  in  Court,  as  directed  in  the  schedule  hereto. — 
[Add  Lodgment  Schedule,  Form  No.  1,  p.  206.] 

3.  Lodgment  in  Court  with  Interest. 

Let  the  Deft  B.,  on  or  before  &c.,  lodge  in  Court  ftc.,  the  sum  of 
£ — ,  due  from  him  &c.,  and  Let  the  Deft  B.,  on  or  before  &o.,  lodge 
in  Court  interest  on  the  said  sum  of  £ — ,  at  the  rate  of  5  p.  c.  per 
ann.  from  the  —  day  of  —  to  the  day  for  payment,  as  directed  in  the 
schedule  hereto. — [Add  Lodgment  Schedule,  Form  No.  3,  p.  206.] 

This  form  has  been  framed  as  above  in  consequence  of  Re  Rickey ,  Hickey  v. 
Colmer,  35  W.  E.  53 ;  55  L.  T.  588. 

« 

4.  Lodgment  in  Court — Investment. 

Let  the  Deft  B.,  on  or  before  &c.  [Form  1],  lodge  £1,000  New 
Consols  (admitted  by  his  said  affidavit  to  be),  standing  in  his  name  in 
the  books  of  the  Bank,  in  Court,  as  directed  in  the  schedule  hereto. 
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And  Let  the  Deft  B.  receive  any  dividends  now  due  on  the  said  stock, 
and  on  or  before  &c.  [Form  1],  lodge  such  dividends  in  Court  as 
directed  in  the  said  schedule.  [7/  the  day  for  closing  the  Bank  booksj 
under  24  V.  c.  S,  ss.  7,  10,  tvtll  intervene,  add,  And  Let  the  Deft  B. 
also  receive  anj  dividends  on  the  said  stock  which  may  become  payable 
to  him  after  such  transfer,  and  within  fourteen  days  after  such  dividends 
shall  have  become  payable,  lodge  the  same  in  Court  &c.  If  to  he 
invested  and  accumulated,  add,  to  be  dealt  with  as  thereby  directed.] — 
[Add  Lodgment  Schedule,  Forms  Nos.  2  and  1,  p.  206.] 


5.  Leave  to  Lodge  from  Time  to  Time — Investment. 

Let  the  Deft  B.  be  at  liberty,  from  time  to  time,  to  lodge  in  Court, 
as  directed  in  the  schedule  hereto,  any  sum  or  sums  of  money  (amount- 
ing to  not  less  than  £ — )  which  may  hereafter  be  received  by  him  on 
account  of  the  estate  of  the  testator  A. — [Add  Lodgment  Schedule, 
Forms  Nos.  4  and  1,  p.  206.] 


6.  Deposit  in  Court  of  Securities  passing  by  Delivery, 

Let  the  Deft  B.,  on  or  before  &c.,  lodge  in  Court,  as  directed  in  the 
Lodgment  Schedule  hereto,  the  bonds  in  the  said  schedule  mentioned, 
amounting  together  to  the  nominal  amount  of  £10,000,  with  the 
coupons  thereto  attached  as  directed. — [Add  Lodgment  Schedule, 
Form  No.  7,  p.  206.] 

For  forms  of  application,  see  D.  G.  F.  897,  898. 


7.  Deposit  in  Court  of  Securities  passing  by  Delivery  and  Deed, 

Let  the  Deft  B.  deposit  in  Court,  as  directed  in  the  schedule  hereto, 
the  securities  specified  in  the  schedule  hereto,  and  execute  and  procure 
to  be  registered  a  transfer  of  such  securities  to  the  account  of  the 
Paymaster-Oeneral,  for  and  on  behalf  of  the  Supreme  Court  of  Judi- 
cature, as  directed  In  the  said  schedule. — [Add  Lodgment  Schedule, 
Form  No.  7,  p.  206.] 


8.  Dq>08it  in  Court  of  Plate  or  Jewels^  or  such  Securities  as  must 

be  placed  in  a  Box. 

Let  the  Deft  B.,  on  or  before  &c.,  place  in  a  box,  in  the  presence  of 
the  solrs  for  the  Pit  the  several  articles  of  plate,  or  jewellery,  or  the 
certificates  and  other  docimients  of  title  of  the  ^00  shares  in  the  B.  A, 
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Society  in  the  &c.  mentioned^  specified  in  the  order  schedule  hereto ; 
and  such  box  is  to  be  indorsed  ''In  the  High  Court  of  Justice, 
Chancery  Division,  A.  v,  B.  1900,  A.  900,  Plate,  or  Jewellery,  or 
Securities."  And  Let  the  Deft  B.,  within  the  time  aforesaid,  deposit 
said  box  in  Court  as  directed  in  the  Lodgment  and  Payment  Schedule 
hereto.  [7/*  required :  And  Let  the  said  box  be  delivered  out  as  Erected 
in  the  last-mentioned  schedule  on  or  after  the  1st  July,  1900,  and  the 
1st  Jan.  1901,  and  the  same  days  in  each  succeeding  year,  to  the  Deft  B., 
for  the  purpose  of  his  receiving  the  dividends  on  the  said  securities. 
And  Let  the  Deft  B.  receive  the  said  dividends,  and  on  or  before  the 
20th  July,  1900,  and  the  20th  Jan.  1901,  and  the  same  days  in  each 
succeeding  year,  re-deposit  the  said  box  and  lodge  the  said  dividends 
in  Court,  as  directed  by  the  last-mentioned  schedule,  to  be  dealt  with 
as  therein  mentioned.] 


The  Order  Schedule  above  referred  to. 

{Containing  a  list  ofarticks  of  Plate  or  Jewellery j  or  Certifcates  and 
other  Documents  of  Title  of  the  above-mentioned  Shares.) 

Lodgment  Am>  Paymeztt  Schedule. 


In  the  High  Court  of  Justice, 
Chanceiy  Division. 


day  of  1900. 

A.  V.  B.     1900.    A.  900. 


Ledger  Credit,  as  above. 
I. — Lodgment, 


TaiUaalan  of  Fonda  to  be  lodged. 

Peison  to  make  the  Lodgment. 

• 

Money. 

SeomitiM. 

A  box  indoned  '*  In  the  High 
Court   of  Justice,   Chancery 
Divinion.     A.   v,   B.,   1900, 
A.   900,  Plate  or  Jewellery 
or  Beonxities." 

Be-deposit  the  said  box  from 
time  to  time. 

Dividends  to  be  reoeived  by  him 
from  time  to  time. 

Defendant,  B. 

The  same. 

The  same. 

1 

£    9.    d. 

£    f.     If. 

SEcrr,  I.] 


Lodgment. 
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n. — Payment, 

Pnnds  to  be  dealt  with.    Box  to  be  deposited,  and  dividendis  to  be 

lodged  as  above. 


Futicolan  of  Fftyments,  Tranaf en, 

Fajees,  Transferees,  or  separate 
Accounts. 

Amomits. 

or  other  operationi  ordered. 

Money. 

Securities. 

On  or  after  the  1  July,  1900, 
and  the  1  Jan.,   1901,   and 
the  same  days  in  each  soo- 
oeeding    year,    deliver    out 
the  said  box. 

F)ay  dividends  to  be  lodged  as 
above  during  life  of  payee  or 
until  further  order,   [or  in- 
vest   and    accumulate    divi- 
dends to  be  lodged  as  above 
until  further  order  in  New 
Consols]. 

Defendant,  B. 
0.  D.,  of,  &o. 

£    0.    d. 

J5    a.     d. 

9.  Deposit  of  Diamonds  in  a  Box^  and  Deposit  of  siich  Box  in 
Court — Inspection  of  Contents — Delivery  to  Defty  or  Ite-deposit 
in  Court. 

Upon  motion  &c.,  and  upon  reading  (inter  alia)  the  order  for  inspec- 
tion dated  &c.,  the  affidavit  of  the  Deft  filed  &c.,  Let  the  Deft,  C.  W., 
within  four  days  after  service  of  this  order,  deposit  upon  oath  in  a  box 
indorsed  as  in  the  schedule  hereto  mentioned,  die  diamonds,  ornaments, 
and  other  articles  of  jewellery  set  out  in  the  inventory  to  the  said 
affidavit  of  the  Deft  filed  &c.,  and  lodge  the  same  in  Court  as  in 
Buch  schedule  mentioned  to  be  dealt  with  as  therein  directed,  and 
within  the  like  time  deliver  the  key  of  such  box  to  the  Master 
at  the  Chambers  of  the  Judge,  Boom  (288),  in  the  Boyal  Courts 
of  Justice,  in  order  that  such  diamonds,  ornaments,  and  other  articles 
of  jewellery  may  (at  such  time  or  times  as  shall  be  mentioned  in  the 
certificate  of  the  Master)  be  inspected  at  the  Chambers  of  the  Judge 
(in  the  presence  of  the  Master)  by  the  Pits,  their  solrs  and  witnesses, 
pursuant  to  the  said  order  (which  inspection  the  Deft  is  to  be  at  liberty 
to  attend),  and  after  such  inspection  the  said  diamonds,  ornaments, 
and  other  articles  of  jewellery  are  to  be  forthwith  replaced  in  such  box 
in  the  presence  of  the  Master,  and  the  said  box  is  together  with  the 
key  thereof  to  be  delivered  back  (in  the  like  presence)  to  the  Deft  if 
he  shall  attend  on  such  inspection,  or  re-deposited  in  Court  as  in  the 
said  schedule  mentioned  by  such  person  as  shall  be  named  in  the 
Master's  certificate,  and  within  the  time  thereby  limited,  and  sub- 
sequently delivered  out  to  the  Deft  on  its  being  certified  by  the  Master 
that  the  said  diamonds,  ornaments,  and  other  articles  of  jewellery 
have  been  produced  as  hereinbefore  directed,  in  which  last-mentioned 
case  the  key  of  the  said  box  is  to  be  returned  to  the  Deft. 
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LoBOMXRT  Aim  Paykent  Schbdxtle. 


In  the  High  Court  of  Justice, 
Ghanceiy  DiviBion. 


20th  Feb.  1891. 
L.  V.  W.     1889.     L.  3118. 


Ledger  Orediti  as  aboye. 
I. — Lodgment. 


W\  ..AJ...1...  ^    ^  M  Y!L..        A.^.     L*    l.A.^.A 

Fowm  to  make  the  Lodgment. 

AnunmtB. 

Futioalan  of  Fnnds  to  be  lodged. 

Honey. 

BeemitkA 

Box   indorsed  «In   the  High 
Court  of   Justice,  Chanoery 
Divisioii,  L.  v.  W.,  1889,  L. 
3118    diamonds,    ornaments, 
and  other  jewellery  set  out  in 
Def endanr  8  inyentory. ' ' 

The  said  box  alter  it  has  been 
delivered  out. 

C.  W.,  Defendant. 

Such   person   as   shall   be 
nominated  in  that  behalf 
by  the  Master's  certificate. 

£    B,    d. 

£     9.     d. 

H. — Payment, 
Funds  to  be  dealt  with.    Box  to  be  lodged  as  above. 


Psrtionlan  of  Payments,  Transfers, 

separate  Accounts. 

Amomits. 

or  other  operations  oidered. 

Honey. 

Secoritlefl. 

Deliyer  out  box  when  deposited 
by  Defendant. 

Deliver  out  box  if  and  when  re- 
deposited  upon  its  being  certi- 
fied that  the  diamonds,  orna- 
ments, and  other  articles  of 
jewellery   therein    contained 
nave  beoi  produced  as  directed 
by  this  order. 

Such   person   as    shall  be 
nominated  in  that  behalf 
by  the  Ma6ter*8  certificate. 

C.  W.,  Defendant. 

£    «.    d. 

£     9,      d. 

Latng  v.  Walker,  Stirling,  J.,  20  Feb.  1891,  B.  581. 

By  0.  LXi,  r.  30,  no  jewels  or  plate,  or  other  articles  of  a  like  nature,  or 
negotiable  securities,  are  to  be  deposited  in  the  Central  Office. 

Neither  the  Paymaster  nor  the  Bank  inquire  as  to  the  contents  of  the  box, 
but  the  Bank  objects  to  receive  a  box  beyond  a  certain  weight  and  size. 

Under  8.  C.  F.  R.  1894,  r.  3,  "  funds'*^  or  **  funds  in  Court"  include  boxee 
and  other  effects. 

For  forms  of  application,  see  P.  C.  F.  900  et  sej. 
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10;  Lodgment  in  Court  of  Money  lodged  at  the  Bank  under 

8.  a  F.  R.  1894,  r.  31. 

It  appearing  by  the  receipt  of  one  of  the  cashiers  of  the  Bank  that 
the  Pit  A.  has  lodged  at  the  Bank,  to  the  credit  of  a  Supreme  Court 
Suspense  Account,  the  sum  of  £1,000,  Let  the  Pit  A.,  on  or  before  the 
&c.,  do  all  necessaiy  acts  pursuant  to  the  thirty-first  of  the  Supreme 
Court  Funds  Bules,  1894,  for  the  purpose  of  having  the  said  sum  of 
£1,000  transferred  by  him  into  Court  to  the  credit  of  this  action,  A.  t*.  B. 
1900,  A.  900,  as  directed  in  the  schedule  hereto. — [Add  Lodgment 
Schedule,  Form  No.  5,  p.  206.] 

11.  Payment  of  Coats  by  Treasury^  where  Fund  improperly 

transferred. 

Upon  motion  by  way  of  appeal  from  an  order  dated  the  10th  March 
1896,  &c.,  by  counsel  for  Her  Majesty's  A.-G.  on  behalf  of  Her  Majesty 
and  H.M.  Paymaster-General  and  the  Commissioners  of  H.M.  Treasury, 
And  upon  motion  by  way  of  appeal  from  the  said  order  &c.,  by  counsel 
for  J.  C,  And  upon  motion  by  way  of  appeal  from  the  said  order  &c., 
for  J.  E.  G.,  And  upon  hearing  counsel  for  W.  C.  F.  and  B.  J.,  and  no 
one  appearing  for  J.  A.  H.,  the  Pit,  J.  M.  M.,  A.  0.  P.  G.,  A.  B.,  J.  F., 
and  L.  F.  M.  M.,  This  Court  doth  order  that  the  said  appeal  of  Her 
Majesty's  A.-G.  on  behalf  of  Her  Majesty  and  H.M.  Paymaster-General 
and  the  Commissioners  of  H.M.  Treasury  do  stand  dismissed,  with 
costs  to  be  paid  to  the  said  J.  C.  and  J.  £.  G.,  in  the  manner  directed 
by  the  Act  of  the  18  &  19  Y.  c.  90,    such  costs  to  be  taxed  by  the 
T.  M.     But  this  Court  doth  not  think  fit  to  make  any  order  with 
respect  to  the  costs  of  the  appeals  by  the  said  J.  C.  and  J.  £.  G.    And 
this  Court  doth  order  that  the  said  order  dated  the  10th  March,  1896, 
except  in  so  far  as  it  orders  J.  A.  H.  on  or  before  &c.  to  lodge  in  Court, 
as  in  the  Lodgment  Schedule  thereto,  £6,162  Ss.  9d,  be  varied,  and  as 
varied  be  as  follows :  And  this  Court  doth  declare  that  the  said  J.  C. 
and  J.  £.  G.  are  jointly  and  severally  liable  to  repay  £4  5«.  6d.  (being 
so  much  of  the  cheque  for  £15  received  by  the  said  J.  C.  for  costs  under 
the  order  dated  &c.,  since  discharged  by  the  order  dated  &c.,  as  was 
paid  into  the  partnership  account  of  the  firm  of  C.  and  G.),  and  that 
the  said  J.  C.  is  also  liable  to  repay  £10  14«.  6^.,  being  the  residue  of 
the  said  cheque.     And  it  is  ordered  that  within  four  days  &c.  the  said 
J.  C.  and  J.  £.  G.  do  lodge  in  Court  the  aforesaid  sum  of  £4  Ss,  6d,f 
and  the  said  J.  C.  do  lodge  in  Court  the  aforesaid  sum  of  £10  I4s.  6d. 
as  directed  by  the  schedule  hereto.     Tax  the  costs  of  W.  C.  F.  and  B.  J, 
and  of  the  respondents,  the  Pit  J.  M.  M.  and  A.  0.  P.  G.,  A.  B.,  J.  F., 
and  L.  F.  M.  M.  of  the  petition  preferred  on  the  &c.,  so  far  as  the  same 
have  been  increased  by  the  claim  made  on  behalf  of  Her  Majesty, 
H.M.  Paymaster-General,  and  the  Commissioners  of  H.M.  Treasury,  to 
fix  the  said  J.  C.  and  J.  £.  G.  with  liability  for  the  loss  occasioned  by 
the  fraud  in  the  petition  mentioned.     And  it  is  ordered  that  the  said 
costs  when  taxed  be  paid  to  the  petitioner  and  the  respondents,  the  Pit 
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and  A.  0.  F.  G.,  A.  B.,  J.  F.,  and  L.  F.  M.  M.,  in  the  manner  directed  by  the  Act 
the  18  &  19  V.  0,  90. 

(Insert  in  Lodgment  Schedule,) 

Marsh  v.  Joseph, 

Ledger  Credit  as  aboye.    Money  replaced  pnrsnant  to  Order  dated 

18th  December,  1896. 


Puticnlan  of  Fnnda  to  be  lodged. 


v^ttSU    •..•..■••••••••••••• •••... 

Caah 


Penons  to  make  the  Lodgment. 


J.  U.  831u  J .  £j.  Gr.     ••■••..•••••• 

J.C 


AmxnmtSa 


Guh. 


£    »,    d. 

4    5    6 

10  14    6 


£    «.    d. 


Marsh  V.  Joseph,  0.  A.,  18  Dec.  1896,  B.  1804 ;  S,  C,  1897,  1  Ch.  213,  C.  A. 

FoRMfl  OF  Lodgment  ScnEDxruss. 
Lodgment  Schedule. 
In  the  High  Court  of  Justice,  Date  of  Order  1889 

Chancery  Division.        Title  of  cause  or  matter.       A,  v.  B.    1889.    A.  15. 

Ledger  Credit  [7/*  same  title  of  cause  or  matter"]  ''  as  above  "  [add  account^  if  any]. 


ParticolAn  of  Fandfl  to  be 
lodgfMl. 

Fenons  to  make  the 
Lodgment. 

Amoimtfl. 

G^b. 

S^iritie.. 

1 .  Lodgment  of  cash  and 
[t/«o]  inveitmmt. 

Cash    

l^lf  «o1  Invest  and  aooumnlate 

in  New  Consols  the  amount 

lodged. 

\Jm    D,        •••■•*••    .. 

£      9,    d. 
5,000    0    0 

£       e.     d. 

2.  Zodpment  of  seeurities. 

New  Consols 

Great    Western  Railway  £4 

per     centum      Debenture 

Stock. 

A.  B.  and  CD... 
The  same    

•  • . . 
.... 

5,000     0    0 
4,000     0    0 

3.  Lodgment  of  cash    or 
purekau'moneg    and 
interett. 

Cash    

Interest  on  £400  at  the  rate 
of  £5  per  cent,  per  annum 
from  the  4th  August,  1889, 
and  on  £100  from  the  4th 
December,  1889,  to  the  day 
for  payment. 

The  same. 

600    0    0 

4.  Lament  of  eaehfrom 
time  to  time. 

Cash  from  time  to  time  in 
his  hands  as  part  of  the 
estate  of  X.,  not  less  than 
£100. 

C.  B. 

6.  Cash  paid  under  r.  31 
to  euepenee  account. 

Amount  paid  to  <<  suspense 
account." 

John  Adams  (Pit) 

1,000    0    0 

6.  A  box 

A  box  indorsed,  &c. . .  •••... 

A.  B.  and  C.  D. 

7.  Depotit    of   aecurities 
pauing  iy  delivery. 

Twenbr  Chilian  6  per  cent, 
bonds  for  £600  each,  num- 
bered, &c.,  with  the  cou- 
pons attached  for  the  half- 
yearly  payment  of  interest 
oommenoiiig  the  —  day  of 
— ,  1889. 

B. 

• 
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PaiticQlars  of  Funds  to  be 
lodged. 

Persons  to  make  the 
Lodgment. 

Amounts. 

Cash. 

Securities. 

B.  Kmeif  raited  hy  morU 
fage  by  order  of  the 
Court. 

Amoant  directed  to  be  raued 
hj    mortgage,     and    the 
amonnt  to  be  lodged  to  be 
certified. 

Mortgagee  or 
mortgagees  to 
be  named  in 
ihe  Master's 
certificate. 

£    9.    d. 

£     9,     d. 

ft.  GuwriiiiH^t  haUmeeo  . . 

Balance  to  be  ftrom  time  to  tfane 
oertifled  in  p«MingthegiiArdifln*B 
accounts,  or  so  much  thereof  as 
shall  be  certified  to  be  proper  to 
be  lodged.    [/^  to]  inyeet  and 
accumulate  in  (New  Consols)  the 
amounts  lodged. 

CD. 

NOTES. 


PATICASTEB-GENBRAL.— OSNEBAL  BEOULATIONS. 

By  the  Court  of  Chancery  (Funds)  Act,  1872  (36  &  36  V.  c.  44),  amended 
and  extended  to  all  the  Divisions  of  the  Supreme  Court  by  the  Supreme  Court 
of  Judicature  (Funds,  &c.)  Act,  1883  (46  &  47  V.  c.  29),  the  office  of 
Accountant-General  was  abolished,  and  that  of  Paymaster-General  esta- 
blished, with  similar  duties,  re-moulded  by  the  Act. 

By  O.  Lxn,  16,  •*all  orders  for  the  payment  or  transfer  of  money  or 
securities  into  Coiirt  to  the  account  or  credit  of  the  Paymaster-General,  and 
for  the  payment  or  transfer  of  money  or  securities  out  of  Court  by  the 
Paymaster-General,  are  to  be  drawn  up  in  conformity  with  such  rules 
relating  thereto  as  shall  be  from  time  to  time  made  under  the  Court  of 
Chancery  Funds  Act,  1872,  or  any  Act  amending  the  same." 

By  S.  C.  F.  B.  1894,  r.  2,  all  other  rules  and  general  orders  prescribing  the 
mode  of  dealing  with  funds  in  Court  are  revoked,  and  by  r.  3  terms  are 
defined. 

By  r.  6,  every  order  directing  funds  to  be  lodged  in  Court  is  to  have  a 
lodgment  schedule  annexed  thereto,  which  shall  be  headed  with  the  title  of 
the  cause  or  matter,  the  date  of  the  order,  and  the  title  of  the  lodger  credit 
to  which  the  funds  are  to  be  placed,  and  shall  set  out  in  tabular  form  (a)  the 
name  or  a  sufficiently  identifying  description  of  the  person  by  whom  the 
funds  are  to  be  lodged ;  (b^  the  amount,  if  ascertained,  and  the  description 
of  the  funds.  The  authority  for  a  lodgment  of  the  proceeds  of  sale  of  any 
property  which  has  been  directed  by  an  order  to  be  sold,  and  for  lodgment 
of  receivers'  balances,  may  be  a  lodgment  schedule  signed  by  a  chief  clerk 
(now  a  Master  of  the  Supreme  Court),  and  such  lodgment  schedule  shall 
operate  in  the  same  manner  as  a  lodgment  schedule  annexed  to  an  order. 
Tne  lodgment  schedule  may  direct  the  investment  and  accumulation  of 
interest  on  the  fimds  to  be  lodged,  and  may  also  direct  that  the  funds  shall 
not  be  dealt  with  without  notice  to  the  purchaser  or  other  person  named  in 
the  schedule. 

By  r.  10,  the  lodgment  and  payment  schedules  respectively  are  to  contain 
the  whole  of  the  instructions  mtended  to  be  acted  upon  by  the  Paymaster, 
and  all  particulars  necessary  to  be  known  by  him,  so  far  as  the  same  are 
capable  of  being  expressed  at  the  date  of  the  order,  and  the  Paymaster  is 
only  to  be  responsible  for  g^vin^  effect  to  such  instructions  as  are  expressed 
in  tne  schedules  thereto.  The  mstructions  and  particulars  contained  in  the 
schedule  are  not  to  be  set  forth  in  the  body  of  the  order,  but  are  only  to  be 
therein  referred  to  as  appearing  by  the  schedule,  unless  for  any  special 
cause  it  may,  in  the  opimon  of  the  Judge  by  whom  the  order  is  made,  or  the 
registrar  by  whom  the  same  is  drawn  up,  be  necessary  to  set  forth  some  part 
of  such  instructions  or  particulars,  both  in  the  body  of  the  order  and  in  the 
schedule. 

By  r.  22y  when  an  order  is  made  dealing  with  funds  in  Court  in  accordance 
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with  agreed  minutes,  tlie  solr  of  tke  party  whose  duty  it  is  to  procure 
the  order  to  be  drawn  up  is  to  lod^  with  the  registrar  or  other  proper  officer, 
for  his  consideration,  draft  schedmes,  in  the  same  form  as  the  lodgment  and 
payment  schedules  to  an  order,  and  containing  the  particulars  required  to 
be  contained  in  such  schedules. 

By  r.  23,  every  order  which  is  to  be  acted  upon  by  the  Paymaster  is  to  be 
drawn  up  and  entered  by  the  registrar,  unless  the  Judge  otherwise  directs, 
and  is  either  to  be  wholly  printed,  or,  in  cases  in  which  printed  forms  can  be 
used,  partly  in  print  and  partly  in  writing. 

By  r.  24,  when  any  order  to  be  acted  upon  hy  the  Paymaster  is  left  for 
entry,  a  further  copy  of  the  schedules  thereto,  initialled  by  the  registrar  and 
stamped  with  his  official  seal  on  every  leaf,  shall  be  left  tiierewith.  Such 
further  copy  of  the  schedules  shall  be  examined  and  sealed  and  marked  with 
reference  to  the  order  as  entered,  and  shall  be  sent  to  the  Paymaster. 

A  copy  of  a  lodgment  schedule,  signed  by  a  chief  clerk  (now  by  a  Master 
of  the  Supreme  CJourt)  under  r.  5,  snail  be  sent  to  liie  Paymaster  by  the 
chief  clerk  (now  by  a  Master  of  the  Supreme  Court). 

The  foUbwing  regulations  haye  been  issued  by  the  registrars  (see  30 
Sol.  Jo.  717):— 

ReguUxtions  Concerning  the  Transmission  of  Schedules  to  the  Paymaster. 

The  entering  clerks  will  transmit  schedules  direct  to  the  Paymaster 
immediately  after  the  order  is  entered. 

For  this  purpose  the  entering  clerks  will  keep  a  book  or  books  in  which 
will  be  entered  the  title  of  each  order  and  its  date,  and  the  book  containing 
these  entries  will  be  sent,  with  the  schedules,  to  Boom  No.  106,  where  the 
chief  of  the  room  then  present  will  sign  the  book  by  way  of  receipt  for  the 
schedules  then  left. 

It  will  be  observed  that  in  no  case  will  a  schedule  ever  be  in  the  hands  of 
the  solr,  and,  as  a  fact,  the  Paymaster  will  refuse  to  accept  schedules  by 
any  other  channel  than  through  the  entering  clerks,  ny  this  means  a 
complete  record  will  be  preserved  of  all  schedules  in  the  hands  of  the 
Paymaster. 

The  Paymaster  undertakes  the  duty  of  distributing  the  schedules  among 
the  several  divisions  of  his  department. 

By  r.  25,  the  copy  of  the  schedules  to  an  order  sent  to  the  Paymaster  is  to 
be  ms  authority  for  giving  effect  to  the  several  operations  directed  therein  ; 
and  no  part  of  the  order  other  than  the  schedules  is  to  be  sent  to  him. 

By  r.  26,  additional  copies  of  orders  according  to  the  reqiiirements  of  the 
parties  may  be  printed  and  issued  as  office  or  certified  copies. 

By  r.  27,  accidental  errors  may  be  amended  in  writing,  but  no  amendment 
is  to  be  made  to  provide  for  a  new  state  of  circumstances  arising  after  the 
date  of  the  order,  nor  for  extending  the  time  limited  Jor  making  any  payment 
into  Court. 

Where  the  alteration  is  formal,  and  all  parties  consent,  the  registrar  will 
make  the  amendment,  but  where  the  parties  do  not  consent,  there  must  be  a 
summons  or  motion  under  O.  xxyiii,  11.  A  party  unreasonably  refusing  to 
consent  may  be  oi*dered  to  pay  the  costs  of  the  application. 

By  r.  96  the  Paymaster  may,  when  he  requires  evidence  for  carrying  into 
effect  any  order,  act  on  affidavits  or  statutory  declarations. 

And  by  r.  99  he  may,  upon  a  request  in  writing  made  by  or  on  behalf  of 
a  person  claiming  to  be  interested  m  any  funds  in  Court  to  the  credit  of  an 
account  specified  in  such  request,  issue  a  certificate  of  the  amount  and 
description  of  such  funds,  on  the  morning  of  the  day  of  the  date  thereof, 
and  not  having  reference  to  the  transactions  of  that  day,  notifying  the  dates 
of  any  orders  restraining  the  transfer,  &c.  of  such  funds,  and  any  charging 
orders  affecting  them  of  which  he  has  had  notice,  and  the  names  of  the 
persons  to  whom  notice  is  to  be  given,  or  in  whose  favour  such  orders  haye 
been  made. 

And  when  a  cause  or  matter  has  been  inserted  in  the  list  referred  to  in 
r.  101,  the  fact  is  to  be  notified  on  the  certificate  relating  thereto :  r.  99. 

By  r.  100,  the  Paymaster  may,  upon  a  like  request,  issue  a  transcript  of  the 
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acoonni ;  and,  if  so  required  by  the  person  to  whom  it  is  iasned,  such  tran- 
script shall  be  authenticated  at  the  Audit  Office,  and  the  Paymaster  may 
supply  such  information  as  may  be  required. 

nj  r.  101,  a  list  is  to  be  prepared  by  the  Paymaster,  and  published  on 
OT  before  1  March  in  every  third  year,  of  any  funds  amounting  to  or  exceed- 
ing 50/.  which  haye  not  been  dealt  with  for  fifteen  years. 

By  r.  102,  small  balances  which  haye  not  been  dealt  with  for  fiye  years  are 
to  be  carried  oyer  to  a  separate  account. 

By  R.  S.  C,  0.  xxn,  12b,  **  every  petition  or  summons  for  dealing  with 
funds  which  have  been  placed  in  the  list  of  dormant  funds  shall  contain  a 
statement  that  such  funds  have  not  been  dealt  with  for  fifteen  years  or 
upwards,  and  where  such  funds  shall  amount  to,  or  exceed  in  value,  500/.,  a 
copy  of  such  petition  or  summons  shall,  unless  the  Court  or  Judge  shall 
otherwise  direct,  be  served  on  the  official  solr  of  the  Court." 

Costs  of  the  official  solr  occasioned  by  the  neglect  of  a  tenant  for 
life  in  not  applying  for  the  dividends  were  payable,  not  by  the  railway  co. 
by  whom  the  money  had  been  paid  in  under  the  L.  C.  C.  Act,  but  out  of  the 
portion  of  the  fund  belonging  to  the  tenant  for  life :  Re  Clarke* s  Estate,  21 
Ch.  D.  776. 


FAYMA8TEB  GENSRAL.— OBDEBS  IN  LUNAOT. 

By  sect.  145  of  the  Lunacy  Act,  1890  (53  V.  c.  5),  where  an  order  relates 
to  the  depositing  of  any  funds  or  securities  in  Court,  or  the  disposal  by  the 
Paymaster  of  the  funds  or  securities  in  Court,  to  the  credit  of  the  matter 
of  a  lunatic,  the  Paymaster  and  the  Bank  and  all  other  persons  are  to  act  on 
an  office  copy  of  the  order ;  and  by  sect.  147,  forging  the  signature  of  a 
Master  in  Lunacy  is  a  felony. 

As  to  transfer  of  securities  out  of  Court,  and  dividends  accruing  thereon, 
see  S.  C.  P.  E.  r.  6. 

Li  the  S.  C.  P.  E.  1894,  r.  3,  the  word  ''order"  includes  a  report  of  a 
Master  in  Lunacy  confirmed  by  fiat,  and  a  certificate  of  a  Master  in  Lunacy 
to  be  acted  on  without  further  order;  and  the  notes  as  to  form,  &c.,  of 
orders  dealing  with  funds  in  Court  generally  apply  to  orders  and  reports  in 
Lunacy. 

Formerly  orders  in  Lunacy  were  required  to  be  passed  and  entered  by 
a  Chancery  registrar  before  being  acted  on  by  the  Ace.  Gen.  They  are  now 
drawn  up  by  the  Masters  in  Lunacy  (Eules  in  Lunacy,  1890,  r.  59),  and 
printed  imder  their  direction  and  control.  Orders  made  concurrently  in 
Chancery  and  in  Lunacy  dealing  witJi  funds  in  Court  are  passed  and  entered 
both  by  the  registrar  in  Limacy  and  one  of  the  registrars  m  Chancery. 

By  the  Eules  in  Lunacy,  1890,  r.  116,  all  orders  for  the  anpointment  of 
committees,  and  for  tibe  allowance  of  maintenance,  are  to  pe  deemed  to 
take  effect  only  until  further  order;  and  see  r.  121  as  to  transferring  into 
€k)urt  stock  of  a  lunatic,  when  no  one  is  named  in  the  order  to  make  the 
transfer. 

By  the  Eules  in  Lunacy,  1890,  r.  2,  the  Lunacy  Orders,  1883,  are 
annulled. 

By  Ch.  Punds  Lunacy  Orders,  1874,  rr.  4,  5,  future  orders  and  certificates 
of  Masters  for  payment  or  tranter  into  or  deposit  in  Court  of  money,  stock, 
securities,  or  omer  effects,  shall  direct  such  payment  or  transfer  to  be  made 
into,  and  deposit  to  be  made  in  Court,  to  the  credit  of  the  matter  of  the 
lunatic,  to  the  account,  if  any,  to  which  it  is  intended  that  such  money, 
stock,  securities,  or  other  effects  should  be  placed ;  and  orders  or  certificates 
made  before  and  not  acted  on  at  the  commencement  of  these  orders  are  to  be 
construed  as  if  they  contained  such  direction. 

And  by  r.  6,  no  declaration  of  trust  with  respect  to  stock  or  securities 
transferred  into  Court  to  the  credit  of  the  matter  of  a  lunatic  shall  be 
required  to  be  made. 

According  to  the  present  practice  in  Lunacy,  no  order  in  the  nature  of 
a  stop  order  can  be  made  in  favour  of  a  person  claimingpart  of  the  lunatic's 
estate  as  assignee  of  the  next  of  Idn :  Be  Wilkinson,  10  Ch.  73. 
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By  the  Jud.  Act,  1873,  s.  18  (5),  the  appellate  jurisdictioii  in  Lunacy  of 
the  trivy  Council  ia  transferred  to  the  C.  A.,  and  the  general  jurisdiction  in 
Lunacy  is  not  transferred  to  the  High  Court  generally  (s.  17),  put  to  such  of 
the  Judges  (including  the  present  Lords  Justices)  as  may  be  intrusted,  &c. 
The  jurisdiction  of  the  L.  C.  is,  apparently,  not  affected  (Jud.  Act,  1873,  s.  94). 

A  petition  by  the  exors  of  a  deceased  lunatic  for  the  payment  of  a  balance 
in  Court  should  be  served  on  the  committee,  though  his  accounts  be  passed 
and  his  security  discharged :  Re  Wylde,  5  D.  M.  &  G.  25. 

BBINGINra  FUNDS  INTO  OOTJRT. — 8T7FREME  COURT  FUNDS  RULES,   18W. 

By  r.  29,  all  funds  to  be  paid  into  or  deposited  in  Court  are  to  be  paid  or 
deposited  at  the  Law  Courts  Branch  of  the  Bank  of  England,  and  placed  in 
the  books  of  the  Btink  to  the  account  of  the  Paymaster ;  and  the  Bank  sihall 
cause  a  receipt  to  be  given  to  the  person  making  the  payment  or  deposit.  All 
securities  to  be  transferred  into  Court  shall  be  transferred  to  the  said  account 
in  the  books  of  the  Bank  or  other  co.  in  whose  books  such  securities  are 
registered.  Effects  deposited  in  Court  are  to  be  in  locked  boxes,  or  otherwise 
secure,  so  as  to  satisfy  the  Bank,  and  the  Bank  may  inspect  the  contents  of 
the  box  in  the  presence  of  the  person  depositing  it. 

A  direction  for  lodgment  of  money  directed  by  an  order  or  (in  the  case  of 
purchase-money  or  receiver's  balances)  by  a  lodgment  schedule  signed  by  a 
chief  derk  (now  Master),  will  be  issued  by  the  Paymaster  on  receipt  of  a 
copy  of  the  lodgment  schedule,  and  for  lodgment  under  the  Trustee  Act, 
1893,  upon  receipt  of  an  office  copy  of  the  schedule,  to  the  trustee's  affidavit 
mentioned  in  r.  41 :  r.  30.  Separate  directions  may  be  given  for  lodgment 
of  a  part  of  a  sum  directed  to  be  lodged;  and  directions  for  lodgment  at 
Liverpool  or  Manchester  may  be  issued  by  the  respective  district  r^istrars : 
Ibid,  A  lodgment  of  funds  not  directed  by  an  order  may  be  made  upon  a 
direction  to  the  Bank  or  other  co.  to  be  issued  by  the  Paymaster  on  a  request 
signed  by  or  on  behalf  of  the  person  desiring  to  make  such  lodgment :  Ihi'd» 
No  lodgment  can  be  to  a  separate  account  (except  to  a  security  for  costs 
account)  except  under  an  order:  Ibid,  The  forms  of  request  are  set  out  in 
Forms  8,  9,  and  10  to  the  rules ;  and  see  D.  C.  F.  894  et  aeo.  A  request  for 
a  direction  may  be  sent  to  the  Paymaster  by  post,  and  the  direction  returned 
by  post :  r.  35. 

Kule31  provides  for  payment  into  Court  in  urgent  cases  to  a  suspense  account. 

Although  an  order  limits  a  time  for  lodgment,  the  lodgment  may  be  made 
after  the  time  has  expired,  but  without  prejudice  to  any  liability,  process,  or 
other  consequence  to  which  the  person  making  the  lodgment  may  have 
become  subject :  r.  36. 

!Fhe  Paymaster  files  a  certificate  of  lodgment,  and  an  office  copy  of  such 
certificate  is  to  be  received  as  evidence :  r.  38. 

Li  the  case  of  money  lodged  under  the  Lands  Clauses  Consolidation  Act  or 
the  Copyhold  Acts,  rr.  39  and  40  prescribe  the  particulars  to  be  stated  in  the 
account  to  be  raised  and  in  the  request  for  direction  to  lodge. 

By  r.  41,  ''where  a  legal  pers.  represve  desires  to  lodge  funds  in  Court, 
under  the  Trustee  Act,  1893,  without  an  affidavit,  he  shall  leave  with  the  Pay- 
master a  request,  signed  by  him  or  his  solr,  with  a  certificate  of  the  Commrs 
of  Liland  Be  venue ;  such  request  and  certificate  to  be  in  the  Form  No.  16  in 
the  Appendix  to  the  Bul^s,  with  such  variations  as  may  be  necessary,  or,  as 
regards  such  certificate,  in  such  other  form  as  shall  from  time  to  tame  be 
adopted  by  the  said  Commrs,  with  the  consent  of  the  Lords  Commrs  of  Her 
Majesty's  Treasury.  The  money  or  securities  so  lodged  shall  be  placed  to 
the  credit  mentioned  in  such  request." 

When  a  trustee  or  other  person  desires  to  lodge  funds  in  Court  in  the 
Chancery  Division  under  the  Trustee  Act,  1893,  upon  an  affidavit,  he  shall 
annex  to  such  affidavit  a  schedule  in  the  same  printed  form  as  the  lodgment 
schedule  to  an  order  setting  forth  (a)  his  own  name  and  address ;  Qy)  the 
amount  and  description  of  the  funds  proposed  to  be  lodged  in  Court ;  (c)  the 
ledger  credit  in  the  matter  of  the  particular  trust  to  which  the  funds  are  to  be 
placed ;  (d)  a  statement  whether  legacy  or  succession  duty  (if  chargeable)  or 
any  part  thereof  has  or  has  not  been  paid ;  (e)  a  statement  whether  the 
money  or  the  dividends  on  the  securities  so  to  be  lodged  in  Court,  and  all 
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aocnmulatioziB  of  dividendfi  thereon,  axe  desired  to  be  inyested  in  any  and 
"wliat  description  of  gOTemment  securities,  or  whether  it  is  deemed  unneces- 
sary so  to  inyest  the  same.  An  ofiB.ce  copy  of  such  schedule  is  to  be  left  with 
the  Paymaster. 

By  r.  41a,  **  where  a  oo.  desires  to  lodge  money  in  Court  under  the  Life 
Assurance  Co.'s  (Payment  into  Court)  Act,  1896,  there  shall  be  annexed  to 
the  affidavit  directed  to  be  mad^  by  O.  Liv,  C,  r.  1  of  the  Rules  of  the 
Supreme  Court,  or  any  substituted  rule,  a  lodgment  schedule  statins  the  title 
and  address  of  the  co.,  the  amount  of  the  money  proposed  to  be  lodged,  and 
the  ledger  credit  to  which  it  is  to  be  placed ;  such  ledger  credit  shall  be  as 
follows,  with  any  necessary  variations: — In  the  matter  of  the  Policy 
N'o.  of  the  Co.  An  ofi&ce  copy  of  the  schedule  is  to  be  left  with  the 
Paymaster. 

**  On  receipt  by  the  Paymaster  of  any  subsequent  notice  of  claim  trans- 
mitted by  such  CO.  pursuant  to  their  undertaking  referred  to  in  sub-s.  (e)  of  the 
.  said  rule,*  he  shall  retain  the  same  and  make  an  entry  thereof  in  his  books ;  and 
on  any  certificate  of  the  fund  to  which  such  notice  refers  he  shall  notify  the 
name  of  the  person  giving  such  notice  and  the  date  thereof. 

*'JIhe  Paymaster,  upon  request  and  payment  of  same  fee,  supplies  a  copy 
of  such  notice.*' 

By  0.  XLn,  4,  a  judgment  (which  includes  an  order :  r.  24)  for  the  pay- 
ment of  monev  into  Court  may  be  enforced  by  writ  of  sequestration,  or,  in 
oases  in  whidn  attachment  is  authorized  by  law,  by  attachment:  see  inf. 
Chap.  XXVn.,  *«  Execution.'; 

By  24  y.  c.  3,  s.  7,  the  Bank  is  authorized  to  close  the  books  for  the  trans- 
fer of  the  various  stocks  created  by  Act  of  Parliament  transferable  at  the 
iBank  on  any  day  in  the  month  preceding  that  on  which  the  dividends  thereon 
reepectively  are  payable ;  and  tiie  persons  who  on  the  day  of  the  closing  of 
sncn  books  were  inscribed  as  the  proprietors  shall,  as  between  them  and  the 
transferees,  be  entitled  to  the  then  current  half-year's  dividends  thereon; 
and  the  persons  to  whom  any  transfer  shall  be  made  after  the  day  of  the 
closing  of  sudi  books  shall  not  be  entitled  to  such  dividend,  but  shall  take 
such  stock  exclusive  of  the  right  to  the  said  dividend. 

By  s.  10,  the  like  provision  is  made  for  closing  the  books  for  the  transfer 
of  East  India  stocks. 

Quarterly  notices  are  issued  by  the  Bank,  under  this  Act,  of  the  closing  of 
the  books. 

For  the  practice  as  to  ordering  transfer  of  stock  or  payment  of  money  into 
Ck>urt  adversely,  see  Dan.  1477  seq.  As  against  a  trustee  or  exor  there  must 
have  been  a  clear  ^admission  of  money,  &c.,  in  hand,  and  of  the  Pit's  title,  by 
answer  {Hazell  v.  Vurrie^  L.  B.  2  Ch.  449),  or  by  affidavit  verifying  an  account, 
or  in  some  other  proceeding  in  the  suit :  Dan.  1478. 

Non-appearance  on  a  motion  for  payment  into  Court  of  money  shown  by 
an  affidavit,  not  contradicted,  to  have  lieen  received  by  the  accounting  party, 
is  a  sufficient  admission  for  an  order  on  him  for  payment  into  Court :  Free^ 
man  v.  Cox,  8  Ch.  D.  148 ;  and  for  the  principles  on  which  payment  into 
Court  will  be  directed,  see  London  Syndicate  v.  Lord,  8  Ch.  D.  84,  C.  A. ;  see 
also  Hampden  v.  WallU,  27  Ch.  D.  261 ;  P(yrrett  v.  WhiU,  31  Ch.  D.  52,  C.  A., 
following  Freeman  v.  Cox^  sup, ;  and  see  Wanklyn  v.  WihoUy  35  Ch.  D.  180. 
The  amount  may  be  admitted  in  the  defence :  Hethertngton  v.  Brownrigg^  10 
Oh.  D.  162.  Where  admitted  erroneously,  the  amount  was  ordered  to  be 
paid  into  Court  as  a  condition  for  leave  to  amend  defence  and  withdraw 
admissions:  Hollis  v.  Burtm,  (1892)  3  Ch.  226,  C.  A. 

At  the  hearing,  payment  in  maybe  ordered  without  previous  notice:  Isaacs 
▼.  WeatTierstoTie,  10  Ha.  xxx. 

On  a  certificate  of  the  Master  showing  a  balance  due  from  an  account- 
ing party,  he  will  be  ordered  to  pay  it  into  Court ;  but  not  till  after  the  ex- 
piration of  the  eight  days  allowed  by  0.  lv,  70 ;  Bouthwaite  v.  Spensky,  18 
Beav.  74;  Craven  v.  Ingham,  67  L.  T.  486 ;  W.  N.  (88)  83;  Dan.  1481. 

A  prospective  order  may  be  made  to  enable  parties  to  pay  in  from  time  to 
time :  Lodgment  Schedule,  Forms  4  and  6. 

Payment  may  also  be  directed  by  instalments. 

The  application  is  usually  by  summons  in  Chambers  against  an  account- 
ing party  if  not  opposed :  see  I)an.  1478 ;  D.  C.  F.  p.  613 ;  Tompson  v.  Hope, 
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V.-C.  W.,  30  Jan.  18(>0;  and  as  to  who  may  make  the  application,  see 
Dan,  1477  wy. 


BBINOZNG  F17M)S  IE7T0  OOUBT. — RHODES  OF  TRAKSFEBBINO  AITB 
DEPOSmNO  YASIOXJS  SBOURITIES. 

The  following  < '  securities  "  may  be  brought  into  Ck)iirt  under  sects.  3,  8,  and 
10  of  the  Oh.  Punds  Act,  1872,  viz. : 

1.  Those  passing  by  delivery,  as  Exchequer  Bills. 

2.  Those  transferable  in  books,  as  New  Consols. 

3.  Those  transferable  by  registered  deed,  as  Bailway  Stock. 

No.  1  will  be  deposited  in  Court. 

Securities  consisting  of  bonds  or  debentures  which  are  deliverable,  but 
re(][uire  a  transfer  to  complete  the  title,  may,  in  some  cases,  be  deposited 
without  a  box :  see  Povan  v.  Walker,  15  Eq.  316 ;  Re  Oledstane,  W.  N. 
(78)  26. 

securities  of  any  co.  out  of  the  United  Kingdom  will  not  be  received 
except  in  a  box,  such  securities  not  being  included  in  the  third  section  of  the 
Act.  If  considered  desirable,  securities  comprised  in  Class  I.  may  be  placed 
in  a  box. 

Care  must  be  taken  to  describe  the  securities  in  the  schedule  to  the  order 
by  the  description  under  which  they  are  known  at  the  Pay  Office,  adding  the 
amounts,  dates,  and  numbers,  if  any,  and  if  there  are  coupons  attached,  they 
ought  fco  be  mentioned.  The  descriptions  ought  to  be  taken  from  the 
securities  themselves,  and  if  there  are  securities  of  several  different  descrip- 
tions the  total  amount  of  each  description  should  be  stated  in  the  mandatory 
part  of  the  order.  Stock  should  be  transferred  to  *'  the  accoimt  of  the  Pay- 
master General  for  the  time  being  on  behalf  of  the  Supreme  Court  of 
Judicature,**  and  not  **  to  the  Paymaster  General":  Be  Stephens,  8  Ch.  465. 

S.  0.  F.  B.  r.  71,  authorizes  the  Bank  to  deliver  out  securities  in  course  of 
payment,  and  to  pay  the  principal  and  interest  into  Court,  and  Such  principal 
money  or  dividends  received  by  the  Bank  are  to  be  placed  to  the  credit  of  flie 
same  account. 

Under  r.  76,  the  money,  if  not  directed  to  be  invested,  would  be  placed 
upon  deposit.  If  an  option  is  to  be  given,  the  direction  should  be  in  the 
alternative. 

It  is  not  of  course  to  direct  the  delivery  out  to  the  solrs  in  the  cause  of 
securities  deposited  for  the  purpose  of  receiving  the  dividends ;  the  trustees 
or  exors,  if  there  are  any,  beine  the  proper  persons  to  receive  the  interest ; 
but  it  has  been  sometimes  ordered :  Brown  v.  Headton,  V.-O.  of  E.,  8  Feb. 
1849,  A.  620. 

Foreign  stocks  and  securities,  plate  or  jewels,  and  other  specific  articles 
of  value  unascertained,  are  put  in  boxes  indorsed  with  the  short  title  of  the 
cause  to  which  they  belong,  and  are  deposited  at  the  Bank  with  the  privity 
of  the  Paymaster ;  neither  the  Paymaster  nor  the  Bank  take  any  cognizance 
of  the  contents  of  such  boxes ;  and  it  is  not  the  practice  of  the  Beuok  to 
receive  the  interest  on  such  securities. 

The  order  usually  directs  that  the  foreign  securities,  or  other  specific 
articles,  shall  be  placed  in  the  box  in  the  presence  of  the  solrs  for  the  parties 
interested. 

By  the  Oh.  Funds  Amended  Ord.,  1874,  16,  the  Clerks  of  Becords  and 
Writs  (now  the  Masters  of  the  Supreme  Court,  see  O.  LX,  3)  Were  prohibited 
from  receiving  into  their  custody  effects  of  ther  suitors  consisting  of  jewels 
or  plate,  or  other  articles  of  a  like  nature,  or  negotiable  securities.  (And 
that  negotiable  securities  would  be  ordered  to  be  deposited  with  the  Pay- 
master and  not  with  the  Master:  see  Harvey  v.  Morris,  23  W.  B- 
21,  40).  By  0.  Lxi,  r.  30,  "where  any  deeds  or  other  documents  axe 
ordered  to  be  left  or  deposited,  whether  for  safe  custody  or  for  the  purpose  of 
any  inquiry  in  Chambers,  or  otherwise,  the  same  shall  be  left  or  deposited  in 
the  Central  Office,  and  shall  be  subject  to  such  directions  as  may  be  given 
for  the  production  thereof »  but  no  effects  of  the  suitors  consisting  of  jewels 
or  plate,  or  other  articles  of  a  like  nature,  or  negotiable  securities,  are  to  be  so 
deposited." 
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The  Paymaster  will  receiye  foreign  goyeminent  or  railway  bonds,  the 
coupons  on  which  are  payable  to  bearer  in  gold  in  London,  also  French 
Bentes  and  Italian  Bentes,  and  some  other  similar  foreign  goyemment 
securities ;  in  other  cases  the  bonds  must  be  placed  in  a  box.  The  practice 
as  stated  in  Be  Brackenbury,  22  W.  B.  682,  has  been  so  far  modified. 


TIME  FOB  I'BANSFEB  OB  PAYMENT. 

By  O.  XLI,  5,  eyery  judgment  or  order  in  any  cause  or  matter,  requiring 
any  person  to  do  any  act  thereby  ordered,  is  to  state  the  time,  or  the  time 
after  service  of  the  judgment  or  order,  within  which  the  act  is  to  be  done, 
and  upon  the  copy  of  the  judgment  or  order  which  is  to  be  seryed  upon  the 
person  required  to  obey  the  same  there  is  to  be  endorsed  a  memorandum  in 
the  words  or  to  the  effect  following,  viz. : — **  If  you  the  within-named  A.  B. 
neglect  to  obey  this  judgment  [or  order]  by  the  time  limited  you  will  be 
liable  to  process  of  execution  for  the  purpose  of  compelling  you  to  obey  the 
said  judgment  [or  order]."  The  want  of  this  endorsement  on  the  order 
itself  (not  on  the  copy  served)  will  not  invalidate  a  motion  to  commit  for 
non-compliance :  Thomas  y.  Falin,  21  Ch.  D.  360;  but  see  contra,  Hampden 
y.  WalliSy  26  Gh.  D.  746,  C.  A.  If  the  time  be  not  specified,  the  jud^ent  or 
order  is  not  thereby  rendered  altogether  ineffectual,  but  an  appucation  may 
be  made  to  fix  a  time  for  performance  of  the  act :  Needham  y.N.,\  Ha.  633 ; 
Morley  y.  Clavering,  30  Beay.  108.  As  to  effect  of  rule  and  mode  of  enforcing 
judgments  and  orders,  see  in/,  p.  369  e^  seq.,  Chap.  XXVII.,  **  Execution." 

Sometimes  the  order  directs  the  transfer  or  payment  to  be  made  on  a  fixed 
day,  or  subsequently  within  a  time  after  service,  in  the  alternative,  to  allow 
an  opportunity  of  complying  before  service,  or  in  case  there  should  be  a  delay 
iu  serving  the  order.  If  the  order  is  seryed  before  the  fixed  day  the  person 
ordered  to  pay  will  haye  until  the  fixed  day,  or  to  the  time  limited  after 
servioe,  whicheyer  shall  be  last. 

In  reckoning  time,  months,  unless  otherwise  expressed,  are  calendar 
months ;  Sunday,  Christmas  Day,  and  Good  Friday  are  not  to  be  reckoned 
when  the  time  limited  is  less  than  six  days ;  and  when  the  time  expires  on  a 
day  on  which  the  offices  are  closed  the  act  or  proceeding  will  be  in  time  on 
the  next  day  the  offices  are  open :  O.  LXiy,  1 — 3 ;  and  see  Be  Railway  Sleepers 
Supply  Co,f  29  Ch.  D.  204,  as  to  the  computation  of  time  generally. 

Notwithstanding  Thomas  y.  Nokes,  6  Eq.  521,  the  word  **  forthwith  "  has 
not  in  practice  been  considered  a  sufficient  limitation  of  time  within  this  rule  : 
see  Gilbert  y.  Endean,  9  Ch.  D.  259,  C.  A. ;  but  see  contra  Halford  v.  Hardy , 
W.  N.  (99)  243;  81  L.  T.  721 ;  and  see  inf.  Chap.  XXVII.,  "  Execution." 

Funds,  &c.,  may  be  brought  into  Court  although  the  time  limited  by  tiie 
order  has  expired ;  any  f uruier  sums  payable  for  interest  or  dividends  may 
be  paid  in  upon  request  without  prejudice  to  any  liability,  &c.  such  person 
may  haye  become  subject  to  by  reason  of  his  default  as  to  time :  S.  C.  F.  B. 
r.  36. 
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Section  II. — ^Payment  of  Dividends  and  Interest,  and  transfer,  sale,  ob 

CARRYING  OVER  OF  SECURITIES. 

Let  the  funds  in  Conit  [or  so  to  be  lodged]  be  dealt  with  as  directed  in  the 

schedule  hereto. 

Forms  of  Payment  Sohedxtles. 

In  the  High  Court  of  Justice,  Date  of  order,  1889. 

Chancery  Division.        Title  of  cause  or  matter.        A,  v.  B.     1900.     A.  15. 
Ledger  Credit  [If  same  title  of  cause  or  matter^  **  as  above  "  [add  account^  if  any]. 


Furticolars  of  Payments, 

TnuDsf  ers,  or  other  Operations 

ordered. 

Payees  and 

Transferees,  or 

Separate  Acoounts. 

Amounts. 

Money. 

SeomitMS. 

1.  TaymmU  of  dividtnds 
to  lift  tenant. 

By  Supreme  Conrt  Funds 
Rules,  1894,  r.  6,  the  word 
** interest"  in  the  Hchednle 
■hall,  nnleee  otherwise  speci- 
fied, mean  the  dividends  and 
interest  on  all  the  funds  men- 
tioned in  the  heading. 

Pay   interest   as  it  aoomee 
duzing  the  life  of  A.  B. 

A.  B.,  of,  &o. 

£    «.     d. 

£    s,    d. 

2.  To  private  trustees. 

It  is  not  desirable,  as  a 
general  rule,  to  order  income 
to  be  paid  to  trustees,  *'  or 
either  of  them":  R«   Carr^ 
Kekewioh,  J.,  86  W.  R  688 ; 
and  the  Court  will  never  pay 
capital  money  to  one  trustee. 

See  D.  C.  F.  907 ;    Dan. 
1494, 1496. 

Pay  interest  as  it  aoonies    . . 

A.,  B.  and  C,  as 
trustees  of  the 
indentare  dated, 
&o.   [or  of  'the 
will  of  X.], or,  f/ 
so  ordered,  either 
of  them  [or  any 
one,  and  if  so,  or 
more  of  them], 
or  the  survivors 
or  survivor   of 
them. 

• 

3.  To  trustees  of  charity. 

Pay  interest  as  it  aoonies  . . 

A.,   B.   and  C,    as 
trustees     of     the 
charity,   or,   if  so 
ordered,  any  two  of 
them,    or    to    the 
trustees  of  the  said 
charity  for  the  time 
being,  or  anytwo 
of    tnem.       Where 
there  are  numerofia 
trustees,    and  it   is 
desired     that     cmlff 
some  should  give  a 
power  of  attorney^ 
add,  or  to  the  at- 
torney of  any  two 
or  more  of  them. 

% 

i.  To  a  corporation  sole . . 

1 

Pay  interest  as  it  aocraes    . . 

The  Reverend  A. 
B.,  of,  &o.,  a£ 
rector    of     the 
parish    of    C, 
and  to  his  suc- 
cessors, the  rec- 
tors of  the  said 
pariHh   for   the 
time  being. 
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5.  2b  a  eorparatum  ag- 
gregaU. 


6.  To  a  irtantrer. 
See  D.  a  F.  907. 


7.  lb  a  married  icwnati, 
entitled  for  her  tepa- 
rateuee. 
SeeD.C.  F.  906. 


FarticnlaTS  of  FRvments, 

Tranafen,  or  other  Operatioiu 

ordered. 


8.  lb  a  divorced  tpoman, , 


9.  7b  a  icidow  until  her 
aeeond  marriage. 


10.  7b  husbtmd  and  wife 
for  life  sueeeoeivelg. 
8eeD.G.F.906. 


Paj interest  as  it  acoraefl. . . . 


Ptkj interest  as  it  aocnies. . . . 


Pay  interest  as   it   aoomes 
during  the  life  of  A.  B. 


Par  interest   as   it   acoroes 
during  the  life  of  A.  B.  . 


Payees  and 

Tranitf  ereee,  or 

Separate  Accounts. 


Insert  style  or  title 
of  the  corpora' 
tion. 


C.  D.,  of,  &c.,  as 
the  treasurer  of 
{usual  style  or 
title  of  corpora- 
tion)y  and  to  the 
treasurer  for  the 
time  being  of 
the  said  oorpo 
ration. 


A.  B.,  of)  &o.y  the 
wife  of  G.  D., 
on  her  separate 
receipt. 


11.  2h  two  pereonSf  ofid 
the  survivor. 


Pay  interest  as  it  aoornee 
until  A.  B.  shall  marry 
again. 


Pay  interest  as  it  accrues 
during  the  life  of  A.  B. 

Upon  his  death,  in  case  G.  D., 
nis  wife,  shall  survive  him, 
pay  interest  as  it  accrues 
from  the  last  half-yearly 
day  of  payment  of  interest 

S receding   A.  B.'s   death 
uiing  her  life. 


A.  B.,  of,  &c.,  a 
single  woman. 


A.   B.,    of,    &c., 
widow. 


A.  B.,  of,  &c. 

G.  D.,  at  present 
tlie  wife  of  A. 
B. 


12.  UntU  a  sum  certain 
has  heen  received. 


Pay  interest  as  it  aoomes 
during  the  joint  lives  of 
A.  B.  and  G.  D.  On  the 
death  of  either  of  them, 
pay  the  said  interest  as  it 
accrues  during  his  life  to 
the  survivor. 


A.  B.  and  G.  D. 


Pay  interest  as  it  accrues 
during  the  life  of  G.,  or 
until  A.  B.  shall  have  re- 
ceived £— . 

Subject  to  the  payment  of 
the  said  £ — ,  pay  the  said 
interest. 


A.  B.y  of,  &o. 


G.,  of,  &c. 


Amounts. 


IConey. 


£    f.    d. 


SeooritieB. 


£    «.    d. 
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13.  VmtU  cQtU  Jum 


hun  ,PkT  intcMt   as   it 

dming'  the  life  off  C,  or\ 
imtQ  the  lilanrft  ^to  lie 
oeiiified  hj  the  Taxing 
Master)  of  the  ooste  off  the 
aaidC.  be  folly  discfaarjged. 
Sabjeet  to  the  payment  of 
the  said  eosts,  pay  the  said 


A«        B.y         Ot,         AC., 


14.   UtUU 


Upon  production  bonk  time 
to  time  of  an  alBdaiit  by 
A.  B.,  that  she  has  not 
mWtmaLtMA  hcT  Ufa  interest 
under  Uie  indenture  dated, 
fte. 
ilPay  interest  as  it 
dozing  the  life  of  A.  B 


I 


15.   Until    interat    ihaU  Pay 


eeaae  to  be  pajfobU. 


as  it  aocroes 
jnring  the  life  of  G.  D.,  or 
I  ontjl  the  sanM  shall  from 
'  any  canae  whaterer  oease 
to  be  payable  into  her  own 
hands,  the  fact  that  the 
interest  has  not  oeased  to 
be  payable  into  the  hands 
of  G.  D.  to  be  yeiified  by 
her  affidaTit. 


16.   Until  disqualified  by 
bankruptcy. 


C.,  of,  Ac. 


A.  B.,  of,  Ac. 


C.  D., 


17.  Until  diagualijled  by 
becoming  a  Soman 
Catholic. 

In  r*  KneuhaWf  Hobs(m  t. 
LoxUy,  88tlx  June,  1884,  Peor- 
■on.  J.,  refoMd  to  dupense 
with  the  sffldATit  bdng  made 
by  tb«  p«7M  hendf . 


Pay  interest  as  it  aocroes 
doiinff  the  life  of  A.  B.,  or 
ontnhe  has  become  bank- 
rupt, or  assigned,  or 
charged,  or  done  some  act 
or  thing  whereby,  or  1^ 
operation  of  law,  the  said 
interest  on,  ftc.,  has  be- 
come Tested  in  some  other 
person  or  persons,  or  some 
other  person  or  persons 
have  aoqoired  an  mterest 
therein,  tiie  fact  to  be  yeri- 
fied  by  his  affidavit. 


A.  B.,  of,  Ac. 


Upon  prodnotion  from  time  A.  B.,  of,  &o. 
to  time  of  an  affldayit  by 
A.  B.,  that  he  has  not  con- 
formed to  or  professed  the 
Roman  Gatholic  religion, 
pay  interest  as  it  accmes 
during  tiie  life  of  A.  B. 
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Burtioalan  of  Payments, 

^nnuisf  en,  or  other  OperatioiiB 

ordered. 

F&yeesand 

Transferees,  or 

Separate  Aooonnts. 

Money. 

Seoorities. 

B.    7b  a  mmried  vxmutn 
miramed  Jrom  anti' 

Bee  Oewoart  y.  ^Meh*r,  88 
L  I>.  «T- 

Pay   interesfc   as  it  aocraee 
dtmng  the  life  of  A.  B. 

The  said  A.  B.  bfling  re- 
strained from  anticipating 
saoh  interest   during  her 
oovertnre,  it  is  not  to  be 
paid  to  any  attorney  except 
upon  an  fj^dayit  or  statu- 
tory declaration  by  such 
attorney  that  he  reoeires  it 
on  behalf  and  for  the  use 
of  the  said  A.  B.,  and  not 
of    any   other   person   to 
whom  she  has  assigned,  or 
purported  to   assign,  the 
same. 

A.  B.,  the  wife  of 
0.   D.,   on  her 
separatereceipt. 

£      e.   d. 

£    «.     d. 

L9.   Qmarim^fy  poffmenti, 

Bee&C.  F.  B.  iaM,r.l9; 
D.  G.  F.  90a. 

Out  of  interest  as  it  accrues, 
ifeo  during  the  life  of  A.B.^ 
pay  & —  a  ^ear,  t/»o,  with- 
out deduotmg  income  tax, 
by  equal   quarterly   pay- 
ments of  £ —  on  the  —  day 
ol  — ;  the  —  day  of  — ; 
the  —  day  of  — ;  and  the 
—  day  of  — ;  the  first  of 
such  payments  to  be  made 
on  the  —  day  of  — . 

Pay  residue  of  interest 

0.  D.,  of,  &c. 
£.  F.y  of,  &c. 

to.   7b  a  ttwrtgagee  until  a 
^Wen  turn  and  interest 
haa  been  made  up. 

Pay  interest   as   it   accrues 
during  the  life  of  A.  B., 
and  until  0.  D.  shall  haye 
reoeiyed  £~,  and  interest 
thereon  at  the  rate  of  £ — 
per  centum  per  annum  from 
the  —  day,  &c.,  or  on  so 
much  of  the  said  £^  as 
shall  for  the  time   being 
remain  unpaid,  the  amounts 
to  be  receiyed  to  be  applied 
in  the  first  place  in  satis- 
faction of  interest. 

0.  D.,  of,  &c. 

ai.   7b    ths    life    tmmU, 
sat^feeC  to  the  above. 

Subject  to  the  aboye  pay- 
ment, pay  the  said  interest 
in  continuation  of  the  pay- 
ments directed  by  the  order 
dated,  &c. 

A.  B.,  of,  &c. 

32.  MennienaMee    of   m- 
fmnU. 

Pay  interest   as   it   accrues 
during    the    minority    of 
A.    B.y    or   imtil   further 
order. 

G.  D.,  of,  &c. 
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23.  Maintenance    of    in- 
fawUy  another  form. 


24.  Maintenance  of  »»- 
fante—periodicdlpaif' 
mente. 


26.  Paytnent  of  annuities 
{receipts  for  duty  to  be 
produced  to  the  Fay- 
master). 


Puticolan  of  Fftjmenti, 

Traiuf  en,  or  other  pperatioiiB 

ordered. 


Pay  interest  as  it  aocmee 
up  to  the  —  1906,  if  the 
infant  A.  B.  shall  so  long 
liye,  or  until  further  order. 


Fkyees  and 

lYuuf erees,  or 

Bepaate  Aoooonts. 


C.  D.y  of,  ftc. 


Out  of  interest  as  itaoomee 
during  the  minoritj  of 
A.  B.  (or  up  to  the  — 1906, 
if  the  infant  A.  B.  shall 
so  long  liye),  or  until 
further  order,  pay  on  the 
—  day,  &c.,  ana  the  —  day, 
&c.,  and  on  the  same  days 
in  eaoh  succeeding  year,  if 
so  [free  of  income  tax]. 


0.  D.,  of,  &c. 


Out  of  interest  as  it  aoomes 
pay,  subject  to  duty,  on 
the  — day,  &c.,  the  —  day, 
&o.,  the  —  day,  &o.,  and 
the  —  day,  &c.,  and  on  the 
same  days  in  each  succeed 
ing  year,  in  discharge  of 
their  respeotlTe  annuities 
as  follows : — 


26.  Faymmt    of    legacy ^  Pay,  subject  to  duty 
receipt  for  duty  to  be\ 
produced  to  the  Bay- 
master, 


27.  Duty  payable  by 
stalments. 


tn- 


28.  Faymcfit  of  duty 


Subject  to  payment  as  here- 
inafter directed,  of  duty  on 
the  life  interest  of  H.  by 
four  equal  annual  instal- 
ments. 

Pay  interest  as  it  aoorues 
during  the  life  of  H. 

Pay  the  said  instalments  of 
duty,  the  first  to  be  paid  out 
of  the  interest  due  on,  &o. 


Duty  on  being 
will,  on  the  requisition  of 
the  Commiflsionen  of  Inland 
Berenue,  be  tranaferred  to 
the  proper  account :  B.C.F.B. 
1804,r.fi2t    Bee  D.  0.  F.  918. 


29.  The  like,  duty  having 
been  assessed. 


Pay  duty  on  funds  in  Court, 
or  pay  duty  in  respect  of 
the  estate  of  A.  B. 


Pay  assessed  amount  of  duty. 


A.  B.,  of,  &o 

C.  D.,  of,  &o 


A.  B.,  of,  &o. 


H.,  widow. 


Amonnta. 


Money. 


£    9,    d. 


100    0    0 


£     »,    i. 


26    0    0 
10    0    0 


100    0    0 


260    0    0 


I 
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30.  FaymetU  ofeottt  • . . , 

Certifioate   of  taxation  to 
ba    piodooed    to    the  Pay- 
Bee  D.  C.  P.  919. 


81.  The  lik$,  where  eotU 
hav0  been  aeeeeeed  in 
Chambers, 


Pkrtiealan  of  Fftymenta, 

Transf  en,  or  other  Operations 

ordered. 


Payees  and 

Tranaferees,  or 

Separate  Aooounts. 


Pay  costs  to  be  taxed  under 
this  order. 


Pay  assessed  costs  of  A.  B.     Messrs.  CD.,  of, 

&o,f  solicitors. 


SIa.  The  like,  where  cost*  Pay  amount  of  the  costs  to 
m'e  to  be  apportioned  be  taxed  under  this  order 
between  two  or  more  and  thereby  directed  to  be 
fimeb,  apportioned  to  the  above 

£— . 


31b.  The  Uhe,  where  fund 
to  be  apportioned. 


Pay  sums  to  be  apportioned 
by  the  Taxing  Master's 
certificate  in  reroeot  of  the 
costs  to  be  taxed  under  thiF 
order  to  the  persons  to 
whom  shoh  sums  shall  be 
certified  to  be  payable. 


S2.  Payment  of  difference 
between  eoete  taxed  as 
between  party  and 
party  and  solicitor  and 
eHent, 


33.  Payment  of  fees  o/* 
taxation:  S,  C,  F,i. 
1894,  r.  67. 


34.  Tranrfer  out  of  Court. 


35.  Tremrfer  and  earry- 
iety  over  qf  portions 
of  railway  stock. 


36.  Transfer  of  residue  in 
proportionate  parts. 


Amonnta. 


Money. 


£     s.    d. 


SecnritieB. 


£     s.    d. 


24     0     4 


Pay  difference  of  costs  of 
(I^lt)  to  be  taxed  under  this 
order  as  between  party  and 
party  and  as  between  soli- 
citor and  client,  such  differ- 
ence to  be  certified. 


Oany  over  fees  of  taxation . . 


Transfer  New  Consols 


Transfer  4  per  centum  De- 
benture Stock,  Lancashire 
and  Yorkshire  RailWay  Go. 

Cany  oyer  like  stock    


Divide  residue  of  New  Con- 
sols, and  transfer  as  under : 

One-tenth 

Three-tenths .CD. 

Six-tenths  • ,  • '£.  F. 


9    5    0 


**•  ^^'  .t  •*••  *••• 


ATI 


"Account  of  CD., 
an  infant  bom 
25  Feb.  1879." 


250    0    0 


1,500    0    0 


1,500    0    0 


A.  B. 
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Particnlan  of  Fkjineiitfl, 

Traiufen,  or  other  Opentioiu 

ordered. 

• 

Pftyeesand 

lYansf ereea,  or 

Separate  Accounts. 

Money. 

Secoritiea 

37.  Tramf^r    to   trutiees 
when  appointed  and  to 
be  named  in  Maeter^s 
cert\/leaie. 

Transfer  Ke  w  Consols 

The  persons   to   be 

oortifioate  as  hav- 
ing been  appointed 
trustees  of  the  wiU 
of  A.  B. 

£    «.    d. 
•  •  •  • 

£    s.  L 
500    0  0 

38.  Invest     in     different 
eioeke, 
8eeD.C.F.Ml.MS. 

InTest  as  near  aa  practioable  the 

following  amonnta  in  the  follow- 

xng  Becniitiea : 
(1.)  In  £4  per  oentom  Gnaranteed 

Stock  ox  the  Bengal   Kagpvir 

BaJlway  Go.,  Limit^ 

Stock  of  the  Indian  Midland 
Bailway  Go.,  Umited. 
Inveet  residue  in  £6  per  centum 
Guaranteed  Stock  of  the  Madras 
BaflwayCo. 

•  •  •  • 
.... 

• 

3,500    0    0 
3,600    0    0 

• 

89.  Delivery  out  of  eecu- 
ritiea  paseing  by  de- 
livery, 
BeeD.C.F.9S8. 

Deliver    out    the    following 

Brazilian   £4   per  centmn 

Bonds,  1883: 

No.  —  for  £ — ,  dated  — . 

No.  —  for  £— ,  dated  — , 

&c.,  &c. 

1 

40.  Convertion   of    bonds 
into  stock. 

FaymasteMjkneral    to   take    all 
neoessai;  steps  for  oonyerting 
the  N.  Z.  bonds  in  Court  into 
£—  4  per  centum  N.  Z.  stock 
inscribed  at  the  Bank  of  Eng- 
land in  exercise  of  the  option 
mentioned  in  the  notice  issued 
by  the  Bank  of  England,  dated, 
Ac. 

Fay  interest  aa  it  accrues  on  said 
£~  4  per  centum  N.  Z.  stock. 

CD. 

40x.  Conversion  of  Great 
Indian       Peninsula 
£y.  Co,  Stock, 

Paymaster-General    to    take    all 
necessary  steps  to  apply  for  the 
sum  of  £— Mew  Stock  of  the 
Great  Indian   Peninsula  Bail- 
way  Ck>.,  offered  in  part  satis- 
faction of  the  annuity  in  respect 
of    the    above-mentioned    £— 
Capital  Stock  of  the  said  Co. 
under  circular  letter  dated,  &c., 
and   to  accept  *'B"  annuities 
for  the  unconverted  residue  of 
the  cash  value  of  the  said  Capital 
Stock. 

11     Paa/meni   ..»■ 

Pay ; 

A.  B.,  of,  &0.    . . 

25    0    0 

V  X .     A  wtJfTfmfW**      •■••■■•••■ 

J  •••••••• ••  ••••  •....••• 

42.  The  like,  to  partners  : 
iS.C7.J'.12.1894,r.63. 

Pay 

Thomas  Jones  and 
William  Brown,  of , 
ftc,  co-partners. 

7  10    0 

*«»/  •••■•••.•••••••*  •••••• 

43.  The  like^  to  a  JIrm  : 
S,C,F,S,lS9i,r,ea. 

Pay 

Messrs.     Brown, 
Jones  &  Co.,  of. 

80    0    0 

*«»/  ••••••••■•••••••••1..* 

44.  The  likCy  to  a  person 
not  in  his  own  right. 

Pay 

A.    B.,  of,  ftc,  as 
legal   personal  r»- 
presentative  of ,&o., 
or  as  trustee  of,  ftc. , 

ftc 
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• 

Particalan  of  FftvmentB, 

Ttansf  en,  or  other  Operations 

ordered. 

Fftyees  and 

Tnuiflf  erees,  or 

Separate  Acoounts. 

Money. 

SecoritieB. 

t6.  Ha^mmt     to     ofiddl 
penom  :  8.  C.  F,  £, 
1894,  r.  62. 

Pay 

The  oifinial  trus- 
tees of  charit- 
able funds. 

£    9.    d. 
600    0     0 

£    «.    d. 

•-. •«/  *••*  ••••  ••••••  •••••••• 

46.  lb  the  Trtawiry  .... 

Pay 

His        Majee^'s 
Paymaster-  Ge- 
neral "cash  ac- 
count." 

365     6     8 

•■/  •••• •••. 

47.  Trmufer  of  ttoek  and 
payment  o/eaah  to  the 
Chtmeery  Divition  oj 
the   High    Court    in 

Transfer  New  GonBols 

Pay  cash 

M.  J.  B.,  Euq.,  to  be 
by  him  forthwith 
tzanaf  erred  into  the 
name  of  the  Ao- 
ooimtant  -  Oeneral 
of  the  High  Court 
of   Jufltioe,  Chan- 
oerr    Divlaion,   in 
Ireland,  to  the  cre- 
dit of,  Ac.,  the  ac- 
count of,  ftCt 

The  Bame. 

• .  * . 
115    0    0 

2,000    0    0 

48.  Payment  to  a  married 
woman,    not    in   her 
oum  right. 

P»y 

A.  B.,of,  &c.,the 
wife  of  C.  D., 
on  her  separate 
receipt  as  legal 
personal  repre- 
sentative of,  &c., 
or  as  trustee  of, 
&c.,  or  as  guar- 
dian of,  &o. 

49.  Payment  to  an  infant 
on  earning  of  age  on  a 
gieen  date. 

On  or  after  the  —  day  of, 
&o. 

A.  B.,  of,  &o. 

60.  Bringing  advonceiinto 
hotchpot. 

Add  to  rendae  of  funds  in 
Court   £—    {total   of    ad- 
vaneet)  for  purpose  of  com- 
putation. 

DiTide  aggregate  into  equal 
4th8. 

Out  of  residue  of  funds  in 
Court — 

Pay  l-4th   

Pfty  l-4th,  less  £ —  {amount 
advanced  to  C,  D.). 

Out  of  1 -4th— 

Pay    (being    principal    due 
under  mortg^agedated,  &o.). 

Pay  interest  thereon  at  the 
rate  of  £ —  per  centum  per 
annum  from,  &o.,  to  day 
for  payment. 

Pay  residue  of  such  4th  .... 

Divide  l-4th  into  equal  Gths. 

Pay  l-6th,  less  £ —  {amount 
advanced  to  0.  H,). 

Carry  ovet  1  -6th •  • . . . 

A.  B.,  of,  — . 
C.  D.,  of,  — . 

X.  T.    {mortgagee 
ofJE.F.^ashare), 
The  same. 

E.  F.,  of,  — . 

G.  H.,  of,  — . 

Account  of  J.  K., 

&c. 
Account  of,  &c. 
J.  K.,  of.  — . 
Jj.  M.,  of,  — . 

Carry  over  2-6ths     • 

Pay  l-6th   

Payl.6th  
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51.  Payment  for  ereetiott 
of  buildings   upon 
Master' »  eertijieate. 


a 


52.  Settlement  money  in 
Court  to  be  invested  in 
land  to  be  registered 
with  an  indefeasible 
title. 


58. 


Transfet* 
trustees. 


to     official 


For  payment  to  same,  see 
mp.  Form  4ft. 


64.  Payment  of  premium 
on  apprenticeship  of 
infant  and  of  sum 
for  outfit. 


65.  Transfer  out  of  Courv 
to  trustees  of  settle-^ 
ment  on  marriage  of^ 
a  ward. 


56.  Outfit  for  infant  ward 
on  marriage. 


FarticnlaxB  of  Pavmoiti, 

Transfers,  <nr  other  Opeiatioiu 

ordered. 


Payees  and 

Traosf  orees,  or 

Separate  Acoounts. 


Pay  such  sams  as  ahall  from  The  person  orper- 
time  to  time  be  certified  to  ^  sons  to  be  certi- 
be  proper  to  be  paid  in  re- ;  fied  to  be  en- 
spect  01  the  bniloings  in  tiie  >  titled  to  receiye 
order  mentioned.  i    the  same. 


Amounts. 


IConey. 


£    s.     d. 


£    s.     d. 


Upon  production  of  an  affi- 
davit showing  that  the 
defendants  A.  &  B.  are  re- 
gistered asabsolnte  owners 
of  the  hereditaments  at, 
&c.f  sell  sufficient  New 
Consols  to  raise  £2,200. 

Pay  proceeds 


•«•••• 


O.B. 


•  ■••••      •••! 


Transfer  New  Consols 


The  offidal  trus 
tees  of  charit- 
able funds. 


2,200    0    0 


Upon  the  execution  of  the 
mdenture  of  apprentice- 
ship directed  b^  this  order 
by  such  parties  thereto 
as  the  Judge  shall  direct 
being  certified — 

Sell  sufficient  New  Consols  to 
raise  £350. 

Pay  to  such  person  or  persons 
as  shall  be  certified  as  en- 
titied  to  receive  the  same. 


Pay 


A.  B.  as  guardian 
of  C.  D. 


Upon  the  execution  of  the 
indenture  of  settiement 
directed  by  this  order  by 
such  parties  thereto  as  the 
Judge  shall  direct,  and 
upon  the  solemnization  of 
the  marriage  between  E.  & 
F.  beinc'  certified — 

Transfer  New  Consols — 


100     0    0 


300     0     0 
60    0     0 


Upon  the  execution  of  the 
indenture  of  settlement 
directed  by  this  order  by 
such  parties  thereto  as  the 
Judge  shall  direct,  and 
upon  the  solemnization  of 
the  marriage  between  E.  & 
F.  being  certified — 

Sell  sufficient  New  Consols  to 
raise  £500. 

Pay 


A.  B.  and  C.  D. 

as  trustees  of 
the  said  inden- 
ture of  settle- 
ment. 


X.,  of,  &o. 


10,000     0    0 


500    0    0 


t 
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1 

FutioiilarB  of  Fajments, 

Transf  OTB,  or  other  OpecationB 

ordered. 

F&yees  and 

Transferees,  or 

Separate  Acoonnts. 

9 

Amounts. 

Money. 

Seouritiea. 

17.  Furth^  eonsideruiion ; 
Mteis  mfieUnt ;  pay- 
ment of  ermUtor  a  y  with 
mibBequent  interttt. 

N3.— nuate  is  no  neeoiity 
to  add  a  direction  for  pay- 
BMDt  of  aoms  «uider  £10  to 
Bha   solicitor:    B.  C.  F.  B., 
B»4,r.48. 

Sell  Bii£Bci6Dt  New  Ganaols  to 
raise  the  following  siimR, 
together      with      interest 
thereon  respeotiyely  at  the 
rate  of  £4  per  oentum  per 
annum,  from  the  —  day  of 
—  (the  date  of  the  Master' t 
eertifieats)  to  the  day  for 
payment. 

Pay  £417  :  12«.  6J.,  together 
witii  interest,  as  above. 

Pay  £17  :  Is.  9d.,  together 
with  interest,  as  above. 

A.  B.,  of,  &o. 
0.  D.,  of,  &c. 

£    s,     d. 

£     «.     d. 

{8.  Fkrtker  eanaideration  ; 
auet*  de/Seient;   ap- 
portionment     amoftff 
artditore. 

Pay  sums  to  be  apportioned 
to    creditors    by  Master' b 
certificate. 

The    persons    to 
whom  they  shall 
be   certified   to 
be  payable. 

• 

69.  The  Kke^    withimt   a 
certiJUate. 

Pay    residue     to    'creditors 
named  in  second  column, 
rateably  in  proportion  to 
the  amounts  set  opposite 
to    their    names    in    this 
oolumn — 

£27 :  18«.  Sd. 

£18 :   2s.  5d. 

W.  S.,  of,  &o. 
J.  J.,  of,  &c. 

80.  ^enhaae  of  govern- 
ment      mnnuity      by 
tramfer  ofstoek. 

Transfer  such  a  sum  of  New 
Consols    as   shall    be  the 
amount     at     which     the 
plaintiff  shall  contract  for 
the  purchase  of  a  goyem- 
ment  annuity  of  £ — ,  or  as 
near  as  may  be  to,  but  not 
less  than,  that  sum  on  the 
life  of  A.  B. 

The  OoTiTttiwirioT^- 

ers  for  the  Be- 
duction  of   the 
National  Debt. 

CI.  AtBimulation    beyond 
legal  limits. 

Tnaafer  to  Crown  under 
»  ft  soviet  0.18. 

Transfer  New  Consols  (repre- 
senting   accumulation    of 
rents  an^  profits  of   real 
estate  since  — ). 

The  Treasury  solici- 
tor, and  the  assis- 
tant     paymaster- 
general,    per    Act 
88   &   40  Viet,   c 
18,  "The  Crown's 
Nominee  Secmities 
Aoooont." 

62.  Invettment  of  funds  in 

Court  in  land. 

• 

Upon  the  execution  of  the 
oonyeyance  directed  by  this 
order,    by     such    parties 
thereto  as  the  Judge  shall 
direct  being  certified — 

Sell  sufficient  New  Consols  to 
raise  £1,500. 

Pay  proceeds  of  sale  to  such 
person  or  persons  as  shall 
be  certifiedito  be  entitled  to 
reoeiye  the^same. 

•  •  •  • 

1,600    0    0 
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63.  Th$  like,  without  a 
eertifieaU, 

S.  C.  F.  B.  r.  16. 
See  D.  C.  F.  987. 


64.  Jfwestment  of  money 
paid  in  under  Lands 
Clausei  Consolidation 
Act, 
Bee  D.  0.  F.  942. 


66.  Invettment    and    ae- 
eumulation. 


66.  Jnvettmmt  and  carry- 
ing over  to  separate 
account. 


67.  Where  ttop  order  on 
the  fund  requiret 
notice  to  be  given. 


Flurticiilan  of  Flayinents, 

TnuDsf  era,  or  other  OperationB 

ordered. 


Upon  the  ocecation  by,  ftc,  of  the 
oonTejraaoe  dated,  &c.,  and  made 


between,  Ac,  and  identified  by 
the  mgnatnre  of  the  Master  in 
the  nmrgin  of  the  engroasment 
thereof,  being  Yerifled  by  affi 
davit. 
Sell,  ftc. 


Pliyeeaand 

^Draiuf  erees,  or 

Separate  Aoooants. 


Mcmey. 


£    #.    d. 


£      M.   d. 


Invest  in  New  Consols  {or 
other  investtnent)  without 
deducting  brokerage  and 
other  charges. 


Invest    and    aootimulate   in 
New  Consols. 


68.  Where  the  order  aUere 
the  destination,  or 
mode  of  distribution 
of  the  fund. 


69.  When    specially    di- 
rected, 
B.  a  F.  B.  1894,  r.  79. 


70.  Where  a  dormant  fund 
is  dealt  with  otherwise 
than  as  provided  for 
in  S.  C,  F,  jB.  r.  101. 


71.  Direction  to  sell  stock 
and  place  proceeds  oti 
deposit. 
8.  G.  F.  B.  1894,  r.  80. 


Invest  in  New  Consols. 


A.  B.,  named  in  the  order 
for  restraint]  dated,  &o., 
having  had  notice. 


Notwithstanding  the  order 
dated,  &c.,  and  in  lieu  of 
the  direction  for  {state 
direction)  therein  contained. 


1,700    0    0 


•  ■  •  • 


AooonntofX.Y.Z. 


1,600    0    0 


Invest  in  New  Consols,  not- 
withstanding smallness  of 
amount. 


72.  Transfer  of  funds  in 
Court  to  (Manchester) 
District  Registry, 


Notwithstanding  that  the 
fund  in  Court  has  not  been 
dealt  with  during  the  last 
fifteen  years. 


Sell  New  Consols 

Place  proceeds  of  sale  on  de- 
posit. 


On  a  requisition  from  the  Begis- 
trar  of  the  (Manchester)  Dirtrict 
of  the  Chancery  of  the  County 
Palatine  of  Liancaster. 

Transfer  New  Consols  to  the  Chan- 
oeiy  of  Lancaster's  General 
Suitors'  Fund  Account  at  the 
Manchester  Branch  of  the  Bajok 
of  England. 


600     0     0 


2,000     0    0 
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Lodgment  aio)  Payment  Schedtjlb. 

In  the  High  Court  of  Justice, 

Chancery  Division.        Title  of  cause  or  matter.        A.  v.  B.     1900.    A.  15. 


Ledger  Credit.     {^Ifsame  title  of  cause  or  matter]  As  aboye.     [^Add  account ,  if  any,'] 

I. — Lodgment, 


RuticaluB  of  Fondi  to  be  Lodged. 

Pexwnu  to  make  the  Lodgment. 

Amounts. 

Money. 

Securities. 

OEuih  mentioiied  in  this  order  .... 
Nefw  Gdnsols   

G.  D.  and  E.  F 

Y.  Z 

£      8,    d. 
100     0     0 

.... 

£      «.    d, 

6,000    0    0 

n. — Payment, 
Funds  to  be  dealt  with. — Funds  to  be  lodged  as  above. 


Paitienlais  of  Payments,  Transfers, 

Payees,  Transferees,  or  separate 
Accounts. 

Amounts. 

or  other  Operations  ordered. 

Money. 

Securities. 

InTest  oaah  to  be  lodged  in  New 
Consols.      Pay   intereflt    as    it 
aocmes  on  the  New  Consols  to 
be  lodged  as  above  and  so  to  be 
pudhased  duzing  the  life  of,  &c. 

X.,  of,  &c. 

£        9,     d. 

£      «.     d. 

VOL,  I. 


Q 
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SPECIMEN  SCHEDULES  BASED  UPON  THE  SCHEDULES 
GIVEN  IN  THE  APPENDIX  TO  SUPREME  COUET 
FUNDS  RULES,  1894. 


FOBM  No.  1 . 

[Lodgment  Schedule,  referred  to  in  Bule  5.] 

Lodgment  Schedule, 

In  the  High  Court  of  Justice,  Date  of  order, 

Chancery  Division.        Title  of  cause  or  matter.     19     . 

Ledger  Credit.    [^If  same  as  title  of  cause  As  above.] 


19 
A.  No. 


Particulars  of  Fonda  to  be  lodged. 


Peraon  to  make  the  Lodgment. 


Amoonts. 


SeeoTitic 


£    «.    d. 


[See  folloicing  Specimen  entriet.'\ 


[^Specimen  Lodgment  Schedules.'] 

In  the  High  Court  of  Justice,  2lBt  July,  19     . 

Chancery  Division.       Re  Morton,  deceased,  Morton  v,  Matthews. 


Ledger  Credit.     As  above. 


1881.    M.  391. 


ParticolarB  of  Funds  to  be  lodged. 


Balance  to  be  certified  on  pass- 
ing final  account  as  reoeiyer. 

Balance  to  be  certified  of  the 
£87  5«.  9^.  due  from  bim  as 
executor  after  retaining  his 
costs. 


Person  to  make  the  Lodgment. 


Edmund  James  White  (the 
receiver) . 

James    Matthews    (defen- 
dant). 


Amounts. 


Money. 


£  8,  d. 


Becniitiei. 


£    f.    d. 
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In  the  High  Court  of  Justice, 

Ghancerj  Diyision.  A,  v.  B, 

Ledger  Credit.    Ab  above. 


15th  June,  18 
1883.    A.  16. 


Buticalan  of  Fnndfl  to  be  lodged. 

Penan  to  make  the  Lodgment. 

AmonntB. 

Money. 

Seooritlfls. 

New  ConBols  

Great  Western  Railway  4  p.  c. 

J.  A.  and  J.  B 

Do 

£  ».  d, 
t  *  ■  • 

.... 

£        8,  d. 
16,000    0    0 

1,600    0    0 

Debenture  Stook    

Balance  of  cash  to  be  certified. 
Invest  and  aocamnlate  in  New 
Consols. 

J.  B. 

\JSpec%men  Lodgment  Schedule  of  purehase-money  to  he  signed  hy  a 

Master, "] 

In  the  High  Court  of  Justice,  1885.     A.  16. 

Chancery  Division.  A.  v.  B, 

Ledger  Credit.    As  above.    Proceeds  of  sale  of  real  estate. 

Lodgment  Schedule, 
Purchase-money  to  be  lodged  pursuant  to  order  dated  31st  July,  18    . 


PurticnlaTB  of  Ifoney  to  be  lodged. 


Deposit • 

Balance  of  porobase- money  and  interest 

Invest  and  aocnmnlate  amounts  lodged 

in  New  Consols 


The  above  funds  not  to  be  paid  out, 
transferred,  or  dealt  with,  without 
notice  to  the  said  W.  K 


Person  to  make  the  Lodgment. 


T.  A.,  the  auctioneer, 
W.  K. ,  the  purchaser , 


Amount. 


£    9.    d, 

20    0    0 
196     0     0 


216    0    0 


Total  amount  |  rjy^  hundred  and  fifteen  pounds, 
in  words.     ) 

Dated  this  day  of 


,  Master. 


q2 


228 


Lodgment  and  Payment  of  Funds,     [chap.  xvi. 


FoBM  No.  2. 

[Payment  Schedule,  referred  to  in  Bule  6.] 

Payment  Schedule. 
In  the  High  Court  of  Justice,  JDate  of  order, 

Chanceiy  Division.    Title  of  cause  or  matter.    19     . 


19 
A.    No. 


Ledger  Credit.     [^I/same  as  title  of  cause,  state  **  As  above."] 

Funds  in  Court. 


Paiticnlan  of  FaymentB,  Trantf en, 

Payees  and  Traasf ereee,  or 
separate  Aooounta. 

AmonntB. 

or  other  Opeiatioiu}  ordered. 

Money. 

SecnritieKi 

£  «.  d. 

£    «.    d. 

[^See  specimen  entries  on  next  two  ScJ^ules,'] 


[^Specimen  Payment  Schedules^] 

In  the  High  Court  of  Justice,  Date  of  order,  19 

Chancery  Division.  B.  v.  D.  1900.    B.  165. 

Ledger  Credit,    As  above. 

Fonda  in  Court  I  ^^^"  = ''''  '^'^-  ^^^  ^'^^• 

(     £10 :  13«.  2d.  Gash. 


Fartieolars  of  FaymentB. 
Transfers,  or  other  Operations 

Payees  and  Transferees,  or 
separate  Aoooonts. 

Amocints. 

Honey. 

Secanties. 

£    «.    d. 

£ 

..  d. 

Pay    

John  Park 

6     6     7 

•  •  •  • 

730 

SeU  New  Consola 

7    7 

Out  of  prooeeda  and  balance 

of  fimdfi  pay : — 

Costs  of  PetitionerB,  to  be  ' 

taxed. 

Legacnr  duty  in  respeot  of 
fund  in  Court. 

Divide   residue  in  fourths, 

and  pay  as  under : — 

One-fourth    

John  Smith  (Petitioner). 

One-fourth    

Emma    Joy    (Petitioner), 
wife  of  Wm.  Joy,  on  her 

separate  receipt. 

Out  of  one-fourth    . . 

Eliza  Joy  (widow)    

79  10    6 

Residue  of  such  one- 

Edward  Sparkes. 

fourth. 

1 

Carry  over  one-fourth.    In- 

Separate account  of  Wm. 
Peters  (PlaintifP). 

vest   and    accumulate  in 

New  Consols. 

) 
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In  the  High  Court  of  Jastice,  Date  of  order,  19 

Chancery  Division.  Smith  v.  Williams.     1900.     8.  103. 

Ledger  Credit.    As  above.    Trust  legacy  of  £800  for  Charles  Pearce 
and  Susan  his  wife  and  their  children  and  incumbrances. 

£812  :  11«.  New  Consols. 
Fluids  in  CoiuH;  \  £50  Money  on  Deposit. 

£48 :  Is.  Sd. 


Ptoticalan  of  PaTments, 

TiBzuf  etra,  or  other  Operations 

ordered. 


Sell  New  Ccmsols. 


Pay 


Payees  and  Trasfiferees,  or 
separate  Accounts. 


Far  taxed  ooets  of  George 
Toiner. 

Fay   residae    of    funds    an 
under: — 

One-fifth 

Out  of  one-fifth  .... 

Befddne  of  last-named 
one- fifth. 

Oat  of  one-fifth  .... 


Out  of  same  one-fifth,  in- 
terest on  £100  at  £5  per 
centum  per  annum  from 
18        to  day  for 
payment. 

Besidue  of  last-named 
one-fift^. 


( DaTid  Shore.. ., 
1  Charles  Weaver 


G-eorge  Turner. 
James  Watson  , 


One-fifth 
One-fifth 


Birmingham  Banking  Com- 
pany, mortgagees. 

Henry    Earle    (as    mort- 
gagee). 

The  same. 


Bobert  Wild  and  Joseph 
Hunter,  trustees  of 
Arthur  Turner. 

Matthew  Field. 

William  Long. 


Amounts. 


Money. 


£     «.   d. 


45     6    2 


Securities. 


£     s,    d. 
812  11     0 


100    0    0 


140    8    4 
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SPECIAL  FOEM  SETTLED  BY  PAYMASTER-GENERAX. 

Form  of  Order  authorizing  Paymaater-Oeneral  to  sign  Proxy  in 
favour  of  the  Plaintiff^ 8  Solicitor  to  Vote  in  reject  of  Stock 
in  Court  and  for  Sale  by  the  same  out  of  Court  of  Shares  not  in 
Court, 

Upon  the  application  (by  summons  dated  7th  January,  1901)  of 
E.  Y.  W.,  and  upon  hearing  the  solrs  for  the  applicant  and  for  the 
Pit  and  for  the  Deft  G.,  and  upon  reading  two  orders  both  dated  the 
13th  July,  1900  \enteT  other  evidence],  and  the  certificate  of  the  fund; 
And  J.  W.  P.  and  others  [naming  theni]  (who  with  the  Pit  S.  and  the 
Deft  E.  Y.  W.  are  the  trustees  of  the  B.  Museum)  appearing  by  their 
solrs  and  consenting ;  It.  is  ordered  that  the  applicant  be  at  liberty  to 
sell  out  of  Court  by  private  contract  through  a  stockbroker  the  7,500 
**  B  '*  shares  of  £1  each,  16*.  Sd,  per  share  paid  up,  in  the  [nain«]  Co., 
Limited  (such  shares  forming  one  of  the  securities  for  the  debt  of 
£10,171 :  0«.  5fi?.,  with  £323 :0«.  lOd.  arrears  of  interest  thereon  to 
23rd  November,  1900,  and  subsequent  interest  due  from  C.  M.  P.  to 
the  testator's  estate)  in  lots  as  and  when  purchasers  can  be  found  for 
the  same,  at  such  prices  as  the  applicant  shall  think  fit,  not  being  less 
than  lU.  per  share ;  And  it  is  ordered  that  the  Paymaster-General  do 
sign  until  further  order  a  standing  proxy  in  favour  of  the  applicant 
E.  Y.  W.  to  the  purport  or  effect  of  the  form  contained  in  the  Order 
Schedule  hereto. 


Order  Schedule. 

Form  of  Standing  Proxy, 

I,  — ,  of  the  Supreme  Court  Pay  Office,  Eoyal  Courts  of  Justice, 
London,  Deputy  Assistant  Paymaster- General  for  Supreme  Court 
business  on  behalf  of  "Hia  Majesty's  Paymaster-General,  being  a 
member  of  J.  B.  and  Partners,  Limited,  in  respect  of  £42,465  :  Is,  lOd. 
stock  in  that  co.  which  pursuant  to  an  order  dated  the  13th  July,  1900, 
of  the  High  Court  of  Justice  (Chancery  Division)  in  the  action  of  "  Ee 
John  Bowes,  deceased.  Earl  of  Strathmore  v,  Yane,  1885,  B.  5880," 
has  been  transferred  into  Court  **  The  said  action  *  The  security  from 
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0.  M.  P.,  dated  — ,  18 — ,' "  do  hereby  in  pursuance  of  an  order  of  the 
said^  Court  made  in  the  said  action  dated  the  llth  day  of  January, 
1901,  appoint  E.  Y.  W.  of  &c.,  solr,  or  failing  him  such  person  as  he 
may  from  time  to  time  appoint  as  his  substitute  as  the  proxy  of  the 
said  Paymaster-General  to  vote  for  him  and  on  his  behalf  in  respect 
of  the  said  stock  at  all  general  meetings  of  the  co.,  whether  ordinary 
or  extraordinary,  and  at  all  adjournments  thereof  which  may  hence- 
forth be  held  until  this  instrument  of  standing  proxy  shall  be  revoked, 
which  it  may  be  either  by  any  written  notice  to  the  said  oo.  g^ven  on 
behalf  of  the  said  Paymaster-General  for  the  time  being  or  by  any 
order  of  the  High  Court  of  Justice  to  be  made  in  the  said  action. 

Ab  witness  my  hand  this  —  day  of  — ,  1901. 


Paticent  ScHEDriiE. 


In  the  High  Court  of  Justice, 
Chanceiy  Division. 


nth  January,  1901, 


Re  J.  B.,  deceased,  Earl  of  S,  v.  V,     1885.     B.  5880. 

Ledger  Credit.    As  above.     "  The  Security  from  C.  M.  P.,  dated  — , 
18—.*' 

Funds  in  Court.     £42,465 :  1*.  l^d.   Stock  of  J.  B.   and  Partners, 
Limited. 


Amounts. 


The  Amifltant  Paymaster  or 
Deputy  Asmstant  Paymaster  ! 
is  to  sign  a  standing  proxy  in 
favour  of  the  Deft  E.  T.  W. 
to  the  purport  and  effect  oon- 
tained  in  the  Order  Schedule 
hereto. 


Seccoities. 


£    8,    d. 


Re  BoweSy  deceased,  Strathmore  v.  Vane,  Cozens-Hardy,  J.,  11  Jan. 
1901,  A.  79. 
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NOTES. 

8UPBEME  COURT  FUNDS  BULES,  1894. 

By  S.  C.  F.  B.  1894,  r.  10,  the  instructioiis  and  particulars  contained  in 
a  lodgment  or  payment  scheidule  shall  not  be  set  forth  in  the  body  of  the 
order,  but  shall  only  be  therein  referred  to  as  appearing  by  the  schedule, 
unless  for  any  special  cause  it  shall  in  the  opinion  of  the  Judge  or  registrar 
be  necessary  to  set  forth  some  part  of  such  instructions  or  particulars  both 
in  the  body  of  the  order  and  in  the  schedide. 

Where  payment  is  directed  to  a  woman,  she  must  be  described  as  *'  spin- 
ster," or  as  **  the  wife  of,  &c.,"  or  as  "  widow." 

As  to  applications  for  payment  out  of  funds  in  Court  which  may  be  made 
at  Chambers,  see  0.  ly,  2. 

By  r.  12  of  the  S.  C.  F.  B.,  when  an  order  directs  payment  out  of  a  fund 
in  dourt  of  any  costs  directed  to  be  taxed,  the  taxing  officer  is  to  state  the 
name  and  address  of  the  person  to  whom  such  costs  are  payable.  See  D.  C.  F. 
939. 

Bules  13  to  16  provide  as  to  the  manner  in  which  interest  is  to  be  ascer- 
tained, both  on  lodgments  in  Court  and  payments  out ;  and  by  r.  17  income 
tax  is  always  to  be  deducted,  unless  otherwise  ordered.    8ee  D.  C.  F.  939. 

By  r.  18,  whenever  the  dealing  by  the  Paymaster  with  funds  in  Court  is, 
by  an  order,  made  contingent  upon  the  execution  of  some  document,  it  must 
be  so  expressed  in  the  payment  schedule.  The  execution  of  such  document 
is  to  be  cei-tified  by  a  Master  in  Lunacy,  or  by  a  chief  clerk  (Master) :  provided 
that  in  the  case  of  a  document  in  existence  at  the  date  of  the  onler,  and 
sufficiently  identified  in  the  schedule,  the  execution  may  be  directed  to  be 
verified  by  affidavit.  Such  certificate  or  affidavit  is  to  state  the  particular 
amotmt  of  funds  to  be  dealt  with,  and  is  to  be  printed,  or  partiy  printed,  and 
as  nearly  as  may  be  in  the  Form  No.  6  appended  to  the  rules.  For  forms, 
see  D.  C.  F.  937. 

By  r.  19,  when  an  order  directs  the  payment  of  dividends,  annuities,  or 
other  periodical  payments,  there  is  to  be  stated  in  the  payment  schedule 
(except  in  the  case  of  dividends  payable  as  they  accrue  due),  the  time  when 
the  first  of  such  payments  and  all  subse(}uent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  are  to  be  made. 

By  r.  20,  when  an  order  directs  the  payment,  transfer,  or  delivery  of  funds 
in  Court,  in  respect  of  which  legacy  or  estate  or  succession  duty  is  payable, 
and  does  not  direct  the  payment  of  such  duty,  it  is  to  be  stated  in  the  payment 
schedule  that  such  payment,  &c.,  is  subject  to  duty,  and  in  such  case  the  Pay- 
master is  to  have  regard  to  the  circumstance  that  such  dutv  is  payable ;  and 
when  funds  in  respect  of  which  such  duty  may  be  chargeaole  are  directed  to 
be  invested,  carried  over,  or  placed  to  a  separate  account,  the  words  **  subject 
to  duty  "  are  to  be  added  in  the  schedule  to  the  separate  account  directed  to 
be  opened. 

By  r.  21,  when  a  person  to  whom  payment,  transfer,  or  delivery  of  funds 
in  Court  is  directed  is  entitled  thereto  as  real  estate,  or  as  trustee,  exor,  or 
admor,  or  otherwise  than  in  his  own  right  or  for  his  own  use,  the  fact  that 
he  is  entitied  to  the  same  as  real  estate,  or  the  character  in  which  he  is  so 
entitled,  is  to  be  stated  in  the  payment  schedule,  or  in  the  certificate  of  a 
chief  clerk,  or  of  a  Taxing  Master,  or  of  a  Master  in  Lunacy. 

By  r.  6,  every  order  wmch  directs  funds  in  Court  to  be  paid,  sold,  trans- 
ferred, or  delivered,  or  carried  over  to  any  other  ledger  credit  than  that  to 
which  the  same  are  standing,  or  to  be  otherwise  dealt  with  by  the  Paymaster, 
is  to  have  annexed  thereto,  as  part  thereof,  a  schedide,  to  be  styled  the  pay- 
ment schedule,  which  shall  be  neaded  with  the  title  of  the  cause  or  matteo-, 
the  date  of  the  order,  and  the  ledger  credit  to  which  the  funds  dealt  with  are 
standing.  The  payment  schedule  is  to  contain  as  part  of  the  heading  a  state- 
ment of  the  funds  with  which,  or  with  part  of  which,  or  with  the  interest  or 
dividends  on  which  the  Paymaster  is  to  deal,  describing  them  if  already  in 
Court  as  they  appear  in  the  Paymaster's  certificate,  or  if  not  already  in  Court 
stating  the  source  from  which  tiiey  are  to  be  derived ;  and  is  to  set  out  in  a 
tabular  form : — 

(a)  The  name  of  each  person  to  whom  a  payment,  transfer,  or  deliveij  of  any 
funds  is  to  be  made :  unless  the  name  is  to  be  stated  in  a  certificate  of 
a  chief  derk  (Master)  or  a  Master  in  Lunacy  or  a  taxing  officer,  or 
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unless  such  payment,  transfer,  or  delivery  is  to  be  made  to  trusteeB 
or  other  persons  in  succession,  or  to  represves  when  no  probate 
or  letters  of  admon  shall  have  been  taken  out  at  the  date  of  the 
order.  The  name  is  to  be  in  full  (the  Christian  name  preceding  the 
surname)  except  in  the  case  of  a  payment  to  a  firm,  when  the  busi- 
ness title  of  such  firm  may  be  stated ;  and  when  a  payment  is  to  be 
made  to  a  person  named  in  the  schedule,  the  address  (if  known  at 
the  time  of  preparing  the  schedule)  of  such  person,  or  m  the  case  of 
a  payment  to  two  or  more  persons  jointly,  01  one  of  such  persons,  is 
to  be  stated  in  the  schedule : 

(b)  The  title  of  the  ledger  credit  or  separate  account  to  which  any  funds 

are  to  be  carried  over : 

(c)  The  amount  and  description  of  the  funds  in  each  case  to  be  paid,  sold, 

transferred,  delivered,  or  carried  over,  so  far  as  the  same  can  be 
ascertained  at  the  date  of  the  order,  except  in  the  case  of  aliquot 
parts  of  an  ascertained  amount ;  and  where  the  actual  amounts  to 
be  dealt  with  cannot  be  ascertained  at  the  date  of  the  order,  and  are 
not  to  be  subsequently  ascertained  by  auy  means  provided  for  by 
the  order  or  by  these  rules,  the  aliquot  parts  to  be  dealt  with  : 

(d)  The  nature  and  necessary  particulars  of  any  other  dealings  with  such 

funds  by  the  Paymaster. 

In  the  body  of  the  schedule  short  descriptions  may  be  used,  and  it  is  not 
necessary  to  add  that  the  specific  amounts  dealt  with  form  part  of  the  larger 
amount  of  any  like  funds  mentioned  in  the  heading.  The  word  '* interest" 
in  the  schedule,  unless  otherwise  specified,  is  to  mean  the  dividends  and 
interest  on  all  the  funds  mentioned  in  the  heading. 

The  payment  schedule  is  to  be  prepared  upon  a  printed  form  according  to 
the  Form  No.  2  in  the  Appendix  to  the  Rules,  and  as  nearlv  as  may  be  in 
the  manner  shown  by  the  specimen  entries  appended  to  such  form. 

By  r.  45,  it  is  provided  that,  subject  to  the  exceptions  mentioned  in  such 
rule,  funds  in  Court  are  not  to  be  dealt  with  unless  m  pursuance  of  an  order ; 
and  by  r.  47,  the  Paymaster  is  to  give  effect  to  an  order  upon  receipt  of  the 
necessary  authority  or  information.  For  forms  as  to  carrying  over,  &c.,  see 
D.  0.  F.  »45— 947. 

By  r.  48,  payments  may  be  made  by  post,  subject  to  the  conditions  con- 
tained in  suc^  rule.    For  forms,  see  D.  C.  F.  925  et  seq. 

By  r.  52,  when  money  in  Court  is  by  an  order  directed  to  be  paid  to  any 
pubuc  officer  or  department,  or  to  the  official  liquidator,  of  any  company,  or 
any  other  official  person  for  whom  an  account  is  kept  at  the  bank,  payment 
thereof  shall,  on  a  request  to  that  effect,  be  made  by  a  direction  to  the  bank 
to  trsmsfer  the  amount  of  such  payment  to  the  proper  account  at  the  bank 
accordingly.  When  any  duty  is  directed  to  be  paid  out  of  funds  in  Court, 
such  duty  shall,  without  any  words  in  the  order  to  that  effect,  be  assessed, 
and  on  a  request  made  by  or  on  behalf  of  the  Commrs  of  Inland  Bevenue, 
transferred  to  the  proper  account  at  the  bank. 

By  r.  55,  when  securities  in  Court  are  directed  to  be  transferred,  delivered 
out,  or  carried  over,  dividends  accruing  thereon  subsequently  to  tiie  date  of 
the  order  directing  the  transfer,  &c.  (when  the  amount  of  the  securities  to  be 
transferred,  &c.  is  specified  in  such  order,  or  if  not  so  specified  then  sub- 
sequently to  the  time  when  the  amoimt  of  such  securities  shall  be  ascertained) 
are  to  be  paid  to  the  persons  to  whom  or  carried  over  to  the  credit  to  which 
the  securities  are  to  be  transferred,  &c.,  unless  such  order  otherwise  directs. 
When  securities  in  Court  are  directed  to  be  realized,  and  the  whole  of  the 
proceeds  paid  out  or  carried  over  in  one  sum,  or  in  aliquot  parts  (except  when 
the  realization  is  to  raise  a  specific  sum  of  money),  any  dividends  accruing 
on  such  securities  subsequent  to  the  date  of  the  oraer  directing  the  realization 
(if  the  amount  of  such  securities  is  specified  in  the  order,  or  if  not  so 
specified,  then  subsequently  to  the  time  when  such  amount  shall  be  ascer- 
tained) are  to  be  added  to  such  proceeds,  and  applied  in  like  manner  there- 
with, unless  such  order  otherwise  directs ;  and  oy  r.  56,  when  such  dividends 
have  been  invested,  the  securities  purchased  with  such  dividends  shall, 
unless  otherwise  directed,  be  transferred,  &c.,  and  any  dividends  accrued  in 
respect  thereof  be  paid,  to  the  nersons  to  whom  or  carried  over  to  the  credit 
to  which  such  first-mentioned  dividends  would,  if  iminvested,  have  been  paid 
or  cazried  over. 

By  r.  67,  when  by  an  order  money  or  dividends  are  directed  to  be  dealt 
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with  80  that  the  same  ought  not  to  be  invested,  and  subsequently  to  the  date 
of  such  order  such  money  or  (Uvldends  or  any  part  thereof  shall  have  been 
invested,  the  securities  purchased  with  such  money  or  dividends  shall,  unless 
otherwise  directed,  be  sold,  and  the  proceeds  of  such  sale  and  any  dividends 
accrued  in  respect  of  such  securities  shall  be  applied  in  the  same  manner  as 
the  money  or  dividends  so  invested  would  have  been  applied  under  such 
order  if  they  had  not  been  so  invested. 

By  r.  58,  when  under  any  order  dividends  on  securities  in  Court  are 
directly  to  be  dealt  with,  and  a  subsequent  order  is  made  dealing  with  part 
of  such  securities,  the  dividends  on  the  residue  shall,  unless  such  subsequent 
order  shall  otherwise  direct,  continue  to  be  dealt  with  in  the  same  manner 
as  the  dividends  were  by  the  prior  order  directed  to  be  dealt  with. 

Bides  59  &  60  provide  for  tne  application  of  money  or  dividends  placed  on 
deposit  after  the  date  of  the  order,  and  of  any  interest  credited  thereon. 

Funds  (which  includes  dividends)  ordered  to  be  paid,  transferred  or 
delivered  to  a  woman,  who  afterwards  marries,  are  to  be  paid,  &c.  to  her  on 
production  of  an  affidavit  of  no  settlement,  or  upon  production  of  the  settle- 
meot  accompanied  by  an  affidavit  of  her  solr  that  such  settlement  does  not 
affect  funds :  see  r.  61. 

By  r.  7,  when  funds  in  Court  are  by  an  order  directed  to  be  carried  over 
to  a  separate  account,  the  title  of  the  ledger  credit  to  be  ojpened  for  the 
purpose,  unless  the  order  othervnse  directs,  is  to  commence  with  the  title  of 
the  cause  or  matter  to  which  such  funds  are  standing ;  and  by  r.  9,  when 
funds  standing  to  two  or  more  ledeer  credits  are  dealt  with  by  the  same 
order,  separate  payment  schedules  HolU  be  made  out  for  such  ledger  credits 
respectively. 

Money  directed  to  be  paid  to  persons  described  as  co-partners  may  be  paid 
to  any  one  or  more  of  them,  or  the  survivor  of  them  (see  r.  63) ;  and  funds 
directed  to  be  paid,  &c.  to  any  persons  as  legal  pers.  repreeves  may,  on  proof 
of  the  death  of  any  one  of  them,  be  paid,  &c.  to  the  survivors  or  survivor  of 
them :  see  r.  64 ;  but  no  funds  will  be  paid  under  this  rule  and  under  r.  62 
unless  the  probate  or  letters  of  admon  have  been  granted  within  six  years 
from  the  date  of  the  order,  or,  in  case  such  funds  consist  of  interest  or 
dividends,  from  the  date  of  the  last  receipt  thereof :  see  r.  65.  For  forms  of 
affidavit,  see  D.  C.  F.  934,  935. 

An  application  for  payment  out  of  Court  by  a  person  claiming  to  be 
absolutely  entitled  to  money  in  Court,  representing  real  estate,  should  be 
supported  by  an  affidavit  of  no  incumbrances,  which  primd  facie  should  be 
made  by  the  applicant :  Williama  v.  Ware,  67  L.  J.  Ch.  497 ;  58  L.  T.  876. 

As  to  the  rignt  of  the  Master  in  Lunacy  in  New  South  Wales,  in  respect 
of  a  fund  in  Court  belonging  to  a  person  of  unsound  mind,  not  so  found, 
resident  in  that  colony,  see  Re  Barlow* s  Willy  36  Ch.  D.  287,  C.  A. ;  and  that 
the  Court  in  such  a  case  would  be  justified  in  paying  to  the  colonial  Master 
in  Lunacy  any  sums  which  the  competent  authority  m  the  colony  decided  to 
be  necessary  for  the  maintenance  or  oenefit  of  the  non  compos,  lb, ;  and  v.  inf. 
Vol.  n.  n.  1009. 

A  fund  in  Court  held  on  such  trusts  as  two  persons  should  by  deed  jointly 
appoint,  and  subject  thereto  upon  trust  for  one  of  them  for  Hfe,  with  re- 
mainder to  the  other,  was  paid  out  to  them  without  execution  of  a  deed  of 
appointment :  Be  Winstanley's  Settlement,  W.  N.  (86)  92 ;  54-L.  T.  840. 

As  to  when  applications  for  payment  out  of  Court  should  be  by  summons 
in  Chambers,  v,  in/.  Chap.  XVlU.,  **  Chambers." 

As  to  mode  of  procedure  where  money  was  paid  out  of  Court  to  persons 
not  entitled,  upon  a  forged  affidavit,  see  Slater  v.  S,,  58  L.  T.  149 ;  59  L.  T. 
315 ;  (1896^1  Ch.  222,  n. ;  and  as  to  the  liability  of  the  Treasury  under  s.  5 
of  35  &  36  V.  c.  44,  to  make  good  default  out  of  the  Consolidated  Fund,  see 
Bath  V.  Bath,  (1901)  1  Ch.  460 ;  Jones  v.  Jones,  lb,  464,  n. 

"Where  a  person  absolutely  entitled  to  a  fund  in  Court  came  of  age,  the 
Court  declined  to  allow  the  fund  to  remain  in  Court,  and  to  order  payment 
of  the  interest  only :  Isaac  v.  Oompertz,  1  Yes.  jun.  44. 

Where  several  persons  are  entitled  to  interests  for  life  in  succession,  the 
Court  usually  only  directs  payment  to  the  first  for  life,  with  liberty  to  apply 
on  his  death,  when  a  further  order  must  be  obtained ;  but  if  husband  and 
wife  are  so  entitled,  the  Court  directs  payment  to  them  in  succession,  and 
the  paymaster  continues  the  payment  to  the  surviyor  upon  proof  of  the 
death  of  the  other. 
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DEALINGS  WITH  FUNDS  IN  COUBT. 

By  the  Supreme  Coui-t  of  Jud.  (Funds,  &c.)  Act,  1883  (46  &  47  V.  c.  29), 
s.  10,  '*  any  rules  made  by  the  L.  0.,  with  the  concurrence  of  the  Treasury, 
under  the  proyisions  of  the  Ch.  Eunds  Act,  1872,  or  this  Act,  may  determine 
what  evidence  of  an  order  of  the  High  Court  of  Justice,  or  Court  of  Appeal, 
and  of  the  directions  contained  in  such  order,  shall  be  necessary  or  suffi- 
cient" to  authorize  the  transfer,  or  sale,  or  delivery  out  of  funds  to  the 
credit  of  the  account  of  the  Paymaster. 

All  dealings  with  funds  in  Court  are  now  regulated  by  the  S.  C.  F.  B. 
1894,  made  in  pursuance  of  this  and  previous  Acts. 

For  forms  of  application,  see  D.  C.  F.  905  et  seq, 

INVESTMENTS. 

By  r.  69,  when  an  order  directs  investment  and  accumulation  of  funds  in 
Court,  the  Paymaster,  upon  receipt  of  a  copy  of  the  order,  is  to  invest  from 
time  to  time  until  he  receives  an  order  or  request  to  the  contrary ;  and  under 
r.  70  the  proceeds  of  Exchequer  bills  will  be  reinvested  in  Exchequer  bills. 
A  sum  of  money  in  Court  less  than  £40  (r.  72)  is  not  to  be  investea  in  secu- 
rities except  in  the  cases  provided  for  by  rr.  73  and  74  (v.  i /}/.),  and  unless  an 
order  directs  such  investment  notwithstanding  the  smallness  of  the  amount. 

By  r.  75,  the  Paymaster  is  at  liberty  in  a]l  cases  to  cease  to  invest  upon  a 
request  of  the  solr  for  the  person  claiming  to  be  entitled  to  or  interested 
in  the  fund  in  Court.    See  D.  C.  F.  941. 

The  investment  cannot  be  made  through  private  brokers:  Exp»  Bolton 
Junclion  By.,  24  W.  R.  451 ;  34  L.  T.  230;  W.  N.  (76)  80;  Be  West  Biding, 
d:c.  By.,  24  W.  E.  357;  34  L.  T.  168. 

Cac&  under  the  control  of  or  subject  to  the  order  of  the  Court  may  be 
invested  (0.  xxii,  17)  in  the  following  stocks,  funds,  or  securities,  namely — 
Two  and  three-quarters  p.  c.  consolidated  stock  (to  be  called  after  the 
5th  April,  1903,  2^  p.  c.  consolidated  stock) ;  consolidated  £3  p.  c.  annuities ; 
reduced  £3  p.  c.  annuities;  £2 :  15s.  p.  c.  annuities;  £2  :  IO0.  p.  c.  annuities ; 
Local  Loans  stock  under  the  National  Debt  and  Local  Loans  Act,  1887; 
Exchequer  bills;  Bank  stock;  India  3j^  p.  c.  stock;  India  3  p.  c.  stock; 
Lidian  guaranteed  railway  stocks  or  shares,  provided  in  each  case  that  such 
stocks  or  shares  shall  not  be  liable  to  be  redeemed  within  a  period  of  fifteen 
vears  from  the  date  of  investment ;  stocks  of  colonial  governments  guaranteed 
by  the  Lnperial  Qt)vemment;  mortgage  of  freehold  and  copyhold  estates 
respectively  in  England  and  Wales;  Metropolitan  Consolidated  Stock, 
£3 :  10«.  p.  c. ;  3  p.  c.  Metropolitan  Consolidated  Stock ;  inscribed  2^  p.  c. 
debenture  stock  issued  by  the  Corp.  of  London,  and  secured  by  a  trust  deed 
dated  the  24th  of  June,  1697;  2^  p.  c.  Metropolitan  Consolidated  Stock; 
2^  p.  c.  London  County  Consolidated  Stock ;  3  p.  c.  London  County  Con- 
sobdated  Stock  (the  last  three  added  by  E.  S.  C.  Jidy,  1901);  debenture, 
preference,  ^aranteed,  or  rent-charge  stocks  of  railways  in  Great  Britain  or 
Ireland  having  for  ten  years  next  before  the  date  of  investment  paid  a  dividend 
on  ordinary  stock  or  shares ;  nominal  debentures  or  nominal  debenture  stock 
under  the  Local  Loans  Act,  1875,  or  imder  the  Lsle  of  Man  Loans  Act,  1880  : 
provided  in  each  case  that  such  debentures  or  stock  shall  not  be  liable  to  be 
redeemed  within  a  period  of  fifteen  yeaxs  from  the  date  of  investment. 

Money  paid  into  Court  under  the  Lands  Clauses  Act  and  Setilled  Estates 
Act  is  *'  cash  under  the  control  of  the  Court"  :  Exp.  St,  John*s  Coll.,  Oxford, 
22  Ch.  D.  93,  C.  A. 

An  investment  in  railway  debenture  stock  was  made  of  money  paid  into 
Couri;  under  the  Lands  Clauses  Act  as  the  price  of  land  belonging  to  a 
charity :  Be  Byron's  Charity,  23  Ch.  D.  171. 

Where  the  fund  in  Court  is  subject  to  a  trust  for  investment,  the  invest- 
ments authorized  by  the  trust  will,  if  otherwise  unobjectionable,  be  allowed. 

As  to  providing  against  excessive  payments  of  income  to  tenant  for  life  on 
a  change  of  investment,  see  Be  Ingram,  11  W.  B.  980 ;  8  L.  T.  758;  Lewin,  359. 

And  as  to  investment  of  lunatic's  property.  Be  Lord  Bossmore,  Ix.  £ep. 
8  Eq.  367. 

The  exors  of  a  Petr  who  had  got  an  order  for  an  investment  which  had  not 
been  completed  were  entitled  to  revive :  Be  Youl,  16  Eq.  107. 
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mvESTMEirr  of  money  lodged  xna)EK  trustee  aot,  1893. 

By  S.  C.  F.  £.  1894,  r.  73,  "a  sum  of  money  lodged  in  Court  as  provided 
in  r.  41,"  v,  aup.  p.  210,  **if  or  so  soon  as  such  money  and  the  interest,  if 
any,  to  be  credited  in  respect  thereof  shall  amoimt  to  or  exceed  £40,  and  the 
dividends  accruing  on  any  securities  so  lodged,  if  and  when  they  shall  amount 
to  or  exceed  £20,  shall  be  invested  without  any  order  or  request  in  new  Con- 
sols, and  the  dividends  accruing  on  such  new  Consols  and  all  accumulations 
thereof  shall,  if  or  so  soon  as  they  amount  to  £20,  be  invested  in  new  Consols. 

**  "When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant  to  r.  41 
that  it  is  desired  that  any  money  to  be  lodged  in  Court,  and  the  accumula- 
tions thereof,  or  any  dividends  to  accrue  on  any  securities  to  be  so  lodged, 
should  be  invested  in  any  description  of  government  securities,  such  money, 
if  or  so  soon  as  such  money  and  the  interest,  if  any,  to  be  credited  in  respect 
thereof  shall  amount  to  or  exceed  £40,  and  the  dividends  accruing  on  such 
securities,  if  or  so  soon  as  they  shall  amount  to  or  exceed  £20,  shall  be 
invested  accordingly,  without  any  order  or  further  request  for  that  purpose. 

* '  Dividends  accruing  on  funds  or  on  investments  or  accumulations  of 
funds  lodged  in  Court  under  the  32nd  section  of  the  Act  36  G.  III.  c.  52,  or 
under  the  Act  10  &  11  Y.  c.  96,  prior  to  the  commencement  of  the  Ch.  Funds 
Bules,  1872,  shall,  when  or  so  soon  as  they  amount  to  or  exceed  £20,  be 
invested  without  any  request." 

By  r.  74,  **  money  or  securities  lodged  in  Court  under  the  32nd  section  of 
the  Act  36  G.  III.  c.  62,  or  under  the  10  &  11  V.  c.  96,  prior  to  the  Ist 
January,  1894,  and  securities  purchased  with  such  money,  or  the  income 
thereof,  shall,  subject  to  any  omer  affecting  the  same  made  prior  to  the  1st 
January,  1894,  be  dealt  with  in  the  same  manner  as  if  such  money  or 
securities  had  been  lodged  in  Court  under  the  42nd  section  of  the  Trustee 
Act.  1893." 


DTVESTiNa  m  exchequer  bills. 

Where  the  amoimt  to  be  invested  in  Exchequer  bills  Is  large,  the  order 
sometimes  directs  the  investments  to  be  made  in  parcels  of  a  certain  amount. 

S.  C.  F.  B.  r.  71,  provides  for  the  reinvestment  of  principal  and  interest 
of  any  Exchequer  biUs  or  Exchequer  bonds  deposited  in  Court  which  may  be 
paid  off. 

Money  paid  into  Court  and  invested  in  Exchequer  bills  under  a  private 
Act  which  directs  such  investment,  may  be  invested  in  any  securities  in 
which  cash  under  the  control  of  the  Couii;  may  be  invested :  Jackson  v.  Tycu, 
52  L.  J.  Ch.  830. 


MOKET  ON  DEPOSIT. 

Ab  to  the  cases  in  which  money  will  be  placed  on  deposit,  see  S.  C.  F.  B. 
76—85 ;  D.  C.  F.  943  et  seq. 

Dividends  directed  to  be  invested,  when  amoimting  to  less  than  £40,  half- 
yearly  ;  and  when  not  directed  to  be  invested,  notwitnstanding  the  smallness 
of  the  amount,  are  (subject  to  rr.  37,  65,  66,  and  73)  to  be  placed  on  deposit: 
see  r.  64 ;  and  when  they  amount  to  £40  will  be  invested ;  and  interest  on 
money  on  deposit  so  soon  as  it  amounts  to  £20  will  be  placed  on  deposit : 
r,  85. 

As  to  the  time  for  placing  monev  on  deposit,  see  r.  79. 

By  r.  77,  money  lodged  under  0.  xxii,  or  under  O.  xzxi,  26,  is  not  to  be 
placed  on  deposit,  nor  where  the  amount  is  less  than  £20;  and  by  r.  81,  no 
interest  is  to  be  computed  on  a  fraction  of  a  pound. 

B.  78  provides  for  the  withdrawal  of  money  on  deposit  to  meet  the  require- 
ments of  an  order,  and  when  the  amount  is  reduced  below  £20,  and  upon 
request  countersigned  by  a  registrar  or  chief  clerk. 

As  to  the  periods  for  which  and  when  interest  is  to  be  computed,  and  as  to 
the  mode  of  calculating  interest  on  money  withdrawn,  see  rr.  82 — 85. 
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NOTASIAL  ACTS — POWERB  OF  ATTORNEY. 

A  ''notarial  act"  is  described  as  the  act  of  authenticatiiig  or  certifying 
some  document  or  circumstance  by  a  written  instrument  under  the  signature 
and  official  seal  of  a  notary ;  or  of  authenticating  or  certifying  as  a  notary 
some  fact  or  circumstance  by  a  written  instrument  under  his  signature  only  : 
see  Brooke's  Notary,  p.  46. 

Thus,  a  notari^  certificate  authenticating  a  power  of  attorney  under  the 
signature  and  seal  of  a  notary  is  a  notarial  act ;  but  a  mere  note  or  memo- 
randum of  reference  at  the  foot  of  the  ^ower  of  attorney,  for  the  purpose  of 
identifying  it,  is  not,  and  does  not  require  an  additional  stamp :  Brooke,  186. 

As  to  ike  authentication  of  powers  of  attorney,  executed  here  for  the 
purpose  of  being  acted  upon  abroad,  as  for  the  transfer  of  American  or 
French  stock,  and  for  other  purposes,  see  Brooke,  332  et  aeq. 

By  the  Statutory  Declarations  Act,  1835.(5  &  6  W.  IV.  c.  62),  ss.  14,  16, 16, 
18,  a  notary  is  empowered,  in  certain  specified  cases,  to  receive  the  solemn 
declarations  now  substituted  for  oaths.  Under  s.  14,  the  Bank  will  act  upon 
a  declaration  made  before  a  notary :  Brooke,  189,  190. 

The  Paymaster  acts  only  on  powers  of  attorney  issued  out  of  his  office. 
Other  powers  must  be  referred  to  in  the  order,  and  the  payment  or  transfer 
directed  to  be  made  to  the  attorney  named  therein. 

Where  the  order  directs  payment  or  transfer  out  of  Court  a  power  of 
attorney  will,  on  the  request  of  the  solr,  be  issued  at  the  Pay  Office ;  such 
power  of  attorney  must  be  attested  by  two  witnesses,  who  must  state  their 
lull  addresses  and  profession  or  occupation. 

By  O.  xxxYiii,  6,  all  examinations,  affidavits,  declarations,  affirmations, 
and  attestations  of  honour  in  causes  or  matters  depending  in  the  High  Court, 
and  also  acknowledgments  required  for  the  purpose  of  enrolling  any  deed  in 
the  Central  Office,  may  be  sworn  and  taken  in  Scotland  or  Ireland  or  the 
Channel  Islands,  or  in  any  colony,  island,  plantation,  or  place  under  the 
dominion  of  his  Majesty  in  foreign  parts,  before  any  Jud^e,  Court,  notary 
public,  or  person  lawfully  authorized  to  administer  oaths  m  such  country, 
colony,  island,  plantation,  or  place  respectively,  or  before  any  of  his  Majesty's 
consuls  or  vice-consuls  in  any  foreign  parts  out  of  his  Majesty's  dominions ; 
and  the  Judges  and  other  officers  of  the  High  Court  are  to  take  judicial  notice 
of  the  seal  or  signature,  as  the  case  may  be,  of  any  such  Court,  Judge, 
notary  public,  person,  consul,  or  vice-consul,  attached,  appended,  or  sub- 
scribed to  any  such  examinations,  affidavits,  affirmations,  attestations  of 
honour,  declarations,  acknowledgments,  or  to  any  other  deed  or  document. 

Similar  provisions  are  contained  in  the  Commrs  for  Oaths  Act,  1889  (52  Y. 
0.  10),  8.  6,  as  amended  by  Commrs  for  Oaths  Act,  1891  (54  &  55  V.  c.  50), 
s.  2,  V,  sup,  pp.  109,  110. 

In  the  case  of  a  power  of  attorney  not  issued  from  the  Pay  Office,  executed 
abroad,  the  Court  requires  the  signature  by  the  grantor  to  be  proved  in  one 
of  the  following  wajTs : — 

Q^  By  the  affidavit  of  an  attesting  witness. 

(2)  By  an  affidavit  of  an  imparual  person  verifying  the  grantor's  sig- 
nature. 

(3)  By  a  notarial  certificate  of  due  execution  annexed  to  the  power,  the 
signature  of  the  notary,  and  that  he  holds  the  office,  being  verified  by 
affidavit,  or,  in  the  case  of  a  foreign  notary,  being  authenticatea  by  a  diplo- 
matic person  imder  the  Commrs  for  Oaths  Act,  1889,  s.  6,  v,  sup.  p.  110. 

An  affidavit  sworn  out  of  the  dominions  before  a  notary  public  was 
allowed  to  be  filed,  the  nearest  consul  being  150  miles  away:  Cooke  v. 
Wilhy,  25  Ch.  D.  769;  see  also  Brittlehanh  v.  Smith,  32  W.  E.  675;  50  L.  T. 
491,  where  the  nearest  British  consul  was  250  miles  away,  but  certified  that 
the  clerk  of  the  circuit  Court  before  whom  the  affidavit  was  sworn  was 
authorized  to  administer  oaths. 

Where  a  notarial  certificate  was  produced  in  lieu  of  an  affidavit  of  due 
execution  by  the  attesting  witness,  or  of  one  verifying  the  grantor's  sig- 
nature, it  was  held  necessary  to  verify  the  notary's  signature;  and  an 
affidavit  of  comparison  of  the  notary's  signature  with  that  in  the  book  kept 
at  Doctors'  Commons  was  not  sufficient :  Re  BcMrton,  Y.-C.  W.,  31  July, 
1858,  A.  1527. 
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The  Court  declined  to  act  on  an  affidayit  of  the  person  named  to  receive 
money  verifying  the  signature  of  the  party  executing  such  a  power  of 
attorney  from  the  colony  of  Victoria,  or  on  a  notanal  certificate  of  the 
due  execution  annexed  mereto,  the  notary's  signature  not  being  verified : 
8m%th  V.  WHghty  V.-C.  S.,  23  Nov.  and  3  Dec.  1855,  B.  99;  ^  Owm, 
V.-C.  W.,  13  Dec.  1856,  B.  211.  The  Court  would  have  acted  on  the 
affidavit  of  an  impartial  person  verifying  the  signature  to  the  power ;  as  a 
power  of  attorney  to  receive  money,  mough  usually  under  seal,  need  not  be 
BO ;  otherwise  as  to  a  power  to  execute  a  deed :  8,  C, 

A  deed  signed  in  the  presence  of  a  notary  was  treated  as  a  document  to  be 
used  in  Court  under  15  &  16  V.  c.  86,  s.  22  (corresponding  with  0.  xxxvin,  6), 
and  judicial  notice  taken  of  the  notary's  signature,  although  there  was  no 
evidence  of  an  intention  to  use  it  in  Court ;  Brooke  y,  B.^VJ  Ch.  D.  833. 

In  Armstrong  v.  Stockhamy  24  L.  J.  Ch.  176;  3  Eq.  Eep.  130,  payment 
out  was  ordered  under  a  power  of  attorney  executed  at  Belize,  in  British 
Honduras,  before  a  notary  there,  and  certified  under  his  hand  and  seal,  and 
on  an  affidavit  of  a  person  residing  here,  verifying  the  notary's  handwriting, 
and  that  he  held  that  office. 

If  any  considerable  time  has  elapsed,  an  affidavit  that  the  person  who 
executea  the  power  is  alive,  and  that  the  power  is  unrevoked,  will  be 
required :  Bailey  v.  ColleU,  18  Beav.  179 ;  23  L.  J.  Ch.  230. 

A  transfer  of  stock  made  imder  a  bai^  power  of  attorney  two  days  after 
the  death  of  the  grantor  was  held  valid  :  Kiddill  v.  Famelly  3  S.  &  G.  428. 

An  affidavit  verifying  the  execution  of  a  power  of  attorney,  but  not 
intituled  in  any  cause  or  matter,  will  not  bo  acted  upon :  Be  Woody  Y.-C.  K., 
4  Dec.  1857,  Reg.  Min.  f.  117. 

As  to  the  authorities  before  whom  affidavits  may  be  sworn,  v.  tftip.  pp.  109, 
110. 

And  see,  as  to  the  law  of  Lower  and  Upper  Canada  on  this  subject,  Nye  y. 
Macdonaldy  L.  R.  3  P.  C.  331. 

By  S.  C.  F.  R.  r.  48,  provisionB  are  made  for  the  transmission  of  sums  of 
money  through  the  post,  including  a  special  provision  applicable  to  sums 
under  £10,  and  in  view  of  these  provisions  the  practice  which  formerly 
existed  (see  Seton,  5th  ed.,  p.  203)  of  making  small  sums  under  £10  payable 
to  the  solrs  has  been  discontinued  :  see  Be  Bell,  W.  N.  (94)  9. 

As  to  payments  under  powers  of  attorney,  see  the  Conveyancing  Acts, 
1881  f44  &  45  V.  c.  41),  ss.  46,  47 ;  1882  (45  &  46  V.  o.  39),  ss.  8,  9. 

As  to  the  mode  of  ascertaining  ihe  true  construction  of  a  foreign  power  of 
attorney,  see  Chatenay  y.  Brazilian  Tel,  Co.,  (1891)  1  Q.  B.  79,  C.  A. 


STAMPS  ON  POWERS  OF  ATTORNEY. 

By  the  Stamp  Act,  1891  (54  &  55  Y.  c.  39),  schedule,  the  stamps  on  powers 
of  attorney  are  as  follows :  on  a  power  for  receipt  of  principal  money  not 
exceeding  £20,  or  of  any  periomcal  payments  (including  dividends^  not 
exceeding  the  annual  sum  of  £10,  five  shillings ;  on  a  power  for  receipt  of 
principal  money  exceeding  £20,  or  of  any  periodical  payments  (including 
dividends)  exceeding  the  annual  sum  of  £10,  ten  shillings,  impressed  on  the 
power ;  on  a  power  to  receive  a  single  payment  of  interest,  one  shilling,  but 
no  duty  is  payable  where  the  yearly  dividend  is  under  £3.  And  see  Dan. 
1502.  In  addition  to  the  above  revenue  stamps,  there  is  a  fee  stamp  (not 
required  in  Lunacy  cases)  of  three  shillings  for  preparation. 

By  the  Stamp  Act,  1891,  s.  90,  and  schedule,  the  duty  upon  a  notarial  act 
is  one  shilling,  which  may  be  denoted  by  an  adhesive  stamp  to  be  cancelled 
by  the  notary. 

For  form  of  request  for  power  of  attorney,  see  D.  C.  F.  909. 


LEGAOY  AND  SUCCESSION  DTJTY. 

The  Acts  relating  to  legacy*  duty  are  the  Legacy  Duty  Act,  1796  (36  G.  HE. 
0.  52) ;  Stamp  Act,  1815  (55  G.  III.  o.  184) ;  Legacy  Duty  Act,  1805  (45  G.  III. 
0.  28);  Revenue  Act,  1845  (8  &  9  Y.  c.  76);  and  Customs  and  Inhind 
Revenue  Act,  1881  (44  &  45  V.  c.  12),  ss.  26,  41,  42. 
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The  Succession  Duty  Act  is  16  &  17  V.  c.  51.  The  Crown  Suits  Act,  1865 
(28  &  29  V.  c.  104),  Pt.  V.  ss.  53 — 64,  relates  to  the  recovery  of  succession, 
legacy,  and  probate  duties  in  certain  cases ;  the  Inland  Bevenue  Act,  1868 
(31  &  32  y.  c.  124),  8.  9,  provides  for  payment  of  interest  at  the  rate  of  £4 
p.  c.  per  ann.  on  arrears  of  legacy  or  succession  duty ;  the  44  &  45  Y.  c.  12, 
B.  41,  for  the  cesser  of  the  one  p.  c.  succession  duty  in  cases  where  duty  has 
been  paid  on  the  affidavit  or  inventory  or  account  in  conformity  with  that 
Act;  and  the  Customs  and  Inland  Bevenue  Act,  1888  (51  Y.  c.  8),  ss.  21,  22, 
for  the  charge  of  additional  succession  duty,  and  for  the  mode  of  payment  of 
duty  on  succession  to  real  propoi'ty  chargeable  as  an  annuity. 

llie  36  G.  m.  c.  52,  s.  25,  enacts  that  if  in  any  admon  suit  any  direction 
shall  be  given  for  payment  of  anv  legacies  or  residue,  the  Court  shall,  in 
giving  such  directions,  provide  for  the  payment  of  the  duties  thereby  imposed ; 
and  shall  take  care  that  no  allowance  is  made  in  respect  of  any  legacy  or 
residue,  without  proof  of  the  payment  of  the  duties. 

And  by  the '16  &  17  Y.  c.  51,  s.  53,  the  Court,  in  the  admon  of  any  property 
under  its  control,  chargeable  with  dutv  under  that  Act  or  the  Legacy  Duly 
Acts,  is  to  provide  for  tne  payment  of  duty  thereout.  And  as  to  prolate  and 
admon  duties,  see  Probate  Duty  Act,  1860  (23  Y.  c.  15),  ss.  4,  5. 

By  S.  C.  F.  B.  r.  20,  when  an  order  directs  payment,  transfer,  or  delivery 
of  funds  in  Court  in  respect  of  which  legacy  or  estate  or  succession  duty  is  pav- 
able,  and  does  not  direct  the  payment  of  such  duty,  it  shall  be  stated  in  the 
payment  schedule  that  such  payment,  transfer,  or  delivery  is  subject  to  duty, 
and  in  such  case  the  Paymaster  is  to  have  regard  to  the  circumstance  that 
such  duty  is  payable ;  and  when  by  an  order  funds  in  resjpect  of  which  such 
duty  may  be  chargeable  are  directed  to  be  invested,  earned  over,  or  placed 
to  a  separate  account,  the  words  '*  subject  to  duty"  shall  be  added  m  the 
schedule  to  the  separate  account  directed  to  be  opened ;  and  by  r.  52,  when 
any  duty  is  directed  to  be  paid  out  of  funds  in  Court,  such  dutv  shall,  with- 
out any  words  in  the  order  to  that  effect,  be  assessed,  and  on  the  requisition 
of  the  Commrs  of  Inland  Bevenue  be  transferred  to  the  proper  account  at 
the  bank. 

And  by  r.  66,  the  Paymaster,  before  acting  upon  an  order  under  r.  20,  is 
to  rec^uire  the  production  of  the  receipt  or  cemficate  of  payment,  and  on 
leoeiving  notice  from  the  proper  officer  that  the  duty  is  jyayable  is  to  cause 
a  memorandum  to  that  efroct  to  be  made  in  his  books. 

Where  the  amount  of  the  duty  is  to  be  specified  in  the  schedule,  a  certificate 
from  the  Inland  Bevenue  Office  of  the  correct  amount  must  be  produced  to 
the  registrar. 

If  the  order  is  made  in  Court,  the  registrar  sees  that  the  cautionary  words 
are  inserted  in  case  the  order  does  not  provide  for  the  duty,  but  if  the  order 
is  made  in  Chambers,  the  Master  sees  to  it,  and  makes  a  note  on  the 
summons  stating  whether  or  not  any  duty  is  payable  before  transmitting  the 
summons  to  the  registrar  to  draw  up  the  order. 

It  ought  to  be  ascertained  before  the  order  is  psissed  whether  or  not  the 
duty  has  been  paid,  as  the  Paymaster  will  not  receive  evidence  of  payment 
before  the  date  of  an  order  made  subject  to  payment  of  duty. 

Where  a  legacy  is  given  free  of  duty,  it  must  be  shown  that  the  duty  has 
been  paid  out  of  the  residue. 

Except  in  obvious  cases,  the  question  of  liability  is  to  be  discussed  with  the 
Commrs  of  Inland  Bevenue,  and  not  with  the  registrar  or  Master;  if 
necessary,  it  will  be  determined  by  the  Court. 

The  Acts  are  to  be  construed  strictly  and  in  favour  of  the  subject ;  and 
the  Crown  being  imsuccessful  was  held  not  entitled  to  costs :  Hobson  v.  NecUe, 
17  Beav.  185,  6. 

The  36  G.  III.  c.  52,  s.  27,  makes  the  stamped  receipt  of  the  office  the  only 
evidence  of  payment.  But  a  copy  of  the  entry  from  the  books  is  sufficient, 
if  duly  proved :  Harrison  v.  Borwelly  10  Sim.  380. 

The  controller's  certificate  is  sufficient  evidence :  E,  Howe  v.  E,  Lichfield, 
2  Ch.  155.  The  solr*s  affidavit  is  not :  Re  Maraham,  12  W.  B.  45 ;  9  L.  T. 
533. 

If  the  duty  has  been  paid,  the  official  receipt  or  the  certificate  of  the 
controller  should  be  produced  and  entered  as  read  in  the  judgment  or  order ; 
but  not  on  a  nomination  by  will  to  the  benefits  of  the  Customs  Annuity 
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Fund,  as  it  is  in  the  nature  of  an  appointment  under  a  special  power  and  not 
of  a  legacy :  -4.  G'.  v.  Rowaell,  36  Ch.  D.  67,  n. 

The  Crown  debt  for  legacy  duty  has  priority  over  the  general  debts  of  a 
bankrupt  exor :  Be  Qalvin  (1897),  2  I.  E.  620 ;  W.  N.  (98)  140. 

Under  s.  23  of  36  G.  III.  c.  52,  where  a  bequest  to  a  stranger  in  blood  had 
been  released  in  consideration  of  payment  of  one-half  of  its  amount,  duty 
at  the  rate  of  10  p.  c.  was  payable  on  that  half  only,  and  the  other  half  pay- 
able to  the  next  of  kin  was  liable  to  3  p.  c.  duty :  Lord  Advocate  v.  Murray ^ 
W.  N.  (96)  110 ;  21  Rettie,  743  (8c.). 

By  44  &  45  y.  c.  12,  s.  34,  legacy  and  succession  duty  are  not  chargeable 
where  the  gross  value  of  the  estate  of  the  deceased  does  not  exceed  £300 ; 
and  b^  s.  36,  the  payment  of  the  sum  of  30«.  for  the  fixed  duty  on  the 
affidavit  or  inventory  in  conformitv  with  that  Act  is  to  be  deemed  to  be  in 
full  satisfaction  of  any  claim  to  such  duty. 

Where  payment  is  directed  to  the  legal  pers.  represve  of  a  deceased  person, 
no  receipt  for  duty  on  the  fund  as  part  of  such  deceased  person's  estate  is 
requisite,  the  represve  being  accountable. 

As  to  what  shall  be  deemed  legacies,  see  36  G-.  m.  c.  52,  s.  7 ;  Hanson,  414 
et  seq, ;  and  as  to  duty  on  anns,  and  anns  payable  out  of  legacies,  and  on 
legacies  given  to  purchase  anns,  see  ss.  8,  9,  10 ;  Hanson,  437 — 442 ;  and  on 
legacies  to  persons  in  succession,  s.  12.  As  to  legacy  duty  on  a  contingent 
interest,  see  Lord  v.  Colvin,  3  Eq.  737.  Money  left  to  pay  duty  is  not 
chargeable  as  a  legacy :  s.  21,  and  Hanson,  464 — 467. 

Duty  is  payable  on  foreign  government  bonds,  the  propertv  of  a  British 
subject:  A  Ewin,  1  Cr.  &  J.  151 ;  Hanson,  423,  424.  And  the  estate  of  a 
British  subject,  permanently  resident  in  the  empire  of  China,  is  subject  to 
legacy  duty :  Re  TootaVs  TrustSf  23  Ch.  D.  532.  And  where  the  settlement 
is  English,  and  the  legal  ownership  of  the  property  is  in  persons  subject  as 
Englishmen  to  English  jurisdiction,  so  that  any  claim  in  respect  of  the  funds 
must  be  decided  in  an  English  Court,  succession  duty  is  payable,  though 
the  persons  beneficially  entitled  are  foreigners:  Be  Cigala* a  Settlement,  7 
Ch.  T).  351 ;  and  eee  A,  G.  y.  Jewish  Colonization  Assoc,,  (1901)  1  K.  B. 
123,  C.  A. 

Ilie  law  of  the  country  of  the  domicile  of  a  deceased  person  governs  the 
succession  to  his  moveable  personalty :  Doglioni  v.  Crispin,  L.  R.  1  H.  L. 
301.  Therefore  the  moveable  personal  assets  of  a  British  subject  having^  a 
foreign  domicile  are  not  subject  to  legacy  duty :  S,  C  ;  Forbes  v.  i^.,  2  Cr. 
&  J.  382;  affirmed «u6  nom,  A.  Q,  y,  Jackson,  8  Bli.  'N.S,  15;  A,  G,  v.  Forbes, 
2  CI.  &  F.  48;  Arnold  v.  ^.,  2  M.  &  C.  256,  270;  Thomson  v.  Adv,  Gen.,  13  Sim. 
163 ;  12  CI.  &  F.  1 ;  Hanson,  423 ;  nor  to  succession  duty :  Wallace  y.  A,  O, 

I  Ch.  1 ;  but  where  the  exor  of  a  foreigner  has,  imder  the  will,  collected 
the  assets  and  invested  them  in  English  securities,  any  subsequent  devo- 
lution will  make  them  liable  to  succession  duty:  A>  G,  v.  Campbell,  L.  B. 
5  H.  L.  524.  But  not  where  they  are  merely  brought  to  this  country  for 
distribution :  A,G.  v.  Forbes,  2  CI.  &  F.  48 ;  8  BU.  N,  S.  15 ;  nor  where  they 
have  not  actually  been  so  got  in  and  invested :  Lyall  v.  L,,  15  Eq.  1. 

Legacy  duty  was  payable  on  the  share  of  a  deceased  partner  domiciled  in 
England  in  the  proceeds  of  freehold  property  in  India  forming  a  partnership 
asset:  Stokes  v.  Ducroz,  38  W.  E.  635;  63  L.  T.  176,  following  Forbes  v. 
Steven,  10  Eq.  178 ;  and  on  the  proceeds  of  land  in  England  devised  on  trusts 
for  sale  by  a  domiciled  Frenchman :  Skottowe  v.  Young ^  11  Eq.  474.  As  to 
probate  duty  payable  on  the  death  of  an  heir,  taking  land  directed  to  be  sold, 
the  trust  for  conversion  failing,  see  ^.  G,  v.  Lonuis,  L.  B.  9  Ex.  29. 

Children,  illegitimate  in  this  country,  of  a  person  domiciled  in  a  country  in 
which  they  were  legitimate  paid  legacy  duty  at  1  p.  c.  only :  Skottowe  v.  Young, 

II  Eq.  474 ;  and  see  Be  Goodman's  Trusts,  17  Ch.  D.  266,  C.  A ;  ^e  Andros,  A. 
V.  A,,  24  Ch.  D.  637  ;  and  in  accordance  with  the  law  of  the  country  were 
entitled  to  succeed  on  an  intestacy :  Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301 ; 
a  child  taking  under  the  marriage  settlement  of  his  parents  (foreigners), 
made  in  England  of  English  funds,  had  to  pay  duty :  Lyall  v.  Z.,  15  Eq.  1 ; 
Be  Badart,  10  Eq.  288;  A.  G,  y,  Lovelace,  4  D.  &  J.  340.  Natural  chil- 
dren recognized  by  foreign  law,  and,  in  the  absence  of  legitimate  children, 
admitted  to  succeed,  ab  intestato,  to  the  whole  personal  estate  of  their  father, 
being  **  strangers  in  blood  "  within  sect.  10  of  tiie  Succession  Duty  Act,  are 
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liable  to  pay  duty  at  10  p.  c.  in  respect  of  land  of  their  father  situate  in 
England:  Ee  Atkinsony  Anderson  v.  Atkinson,  21  Oh.  D.  100. 

Legacy  duty  is  jjayable  on  the  death  of  a  person  domiciled  abroad  upon 
personal  property  in  this  country  of  an  immoveable  nature,  such  as  lease- 
holds :  Chatfield  v.  Berchtoldt,  7  Ch.  192. 

And  as  to  domicile,  v,  in/.  Chap.  XLIV.,  "Administration,"  pp.  1577  etseq. 

Legacies  given  free  of  duty,  which  the  residue  was  insufficient  to  bear, 
had  to  bear  the  duty  rateably :  Wilsm  v.  O'Leary,  17  Eq.  419. 

Where  **  aU  legacies  "  were  to  be  **  paid  "  free  of  duty,  specific  legacies,  as 
well  as  pecuniary,  were  payable  free  of  duty :  Re  Johnston,  Cockerdl  v.  Earl 
of  Essex,  26  Ch.  1).  538  ;  Jnsley  v.  CoUon,  16  L.  J.  Ch.  56. 

Annuities  given  to  trustees  while  carrying  on  testator's  business  are 
subject  to  legacy  duty :  He  Thorley,  T.  v.  Massam,  (1891)  2  Ch.  613,  0.  A. 

Where  personal  es&te  was  directed  to  be  laid  out  in  land  limited  to  one 
for  Ufe,  with  an  absolute  estate  to  hJTn  in  remainder  if  he  died  without  sons 
(which  happened),  it  was  held  that  at  the  moment  of  his  death  he  *•  began  to 
enjoy  the  benefit"  of  the  capital  within  sect.  12  of  the  Legacy  Duty  Act, 
36  Q-.  m.  0.  62,  and  therefore  on  his  death  legacy  dutjr  becamepayable : 
Lord  Kenlis  v.  Hodgson,  (1895)  2  Ch.  468 ;  distinguishing  Be  uaygartKs 
Trusts,  22  Ch.  D.  645. 

Under  a  gift  to  A.  or  his  exors,  A.  predeceasing  the  testatrix,  legacy  duty 
under  the  Eevenue  Act,  1845  (8  &  9  Vict.  c.  76),  s.  4,  is  payable  imder  the 
will  of  the  testatrix  only,  and  not  under  the  mil  of  A. :  Lord  Advocate  v. 
Boffie,  W.  N.  (96)  100,  Sc. ;  20  Eettie,  429. 

Where,  pursuant  to  a  will,  trustees  laid  out  money  in  purchase  of  land 
before  the  time  when  any  beneficial  interest  became  vested  under  the  will, 
legacy  duty  was  not  payable :  Lord  Advocate  v.  Mac/arlane,  W.  N.  (96)  96, 
Sc. ;  21  Eettie,  348. 

As  to  the  right  of  an  exor,  who  was  compelled  to  pay  duty  on  a  fund 
taken  out  of  Court  without  providing  for  it,  to  recover  the  amount  from 
legatees  or  purchasers  from  them,  see  Foster  v.  Ley,  2  Bing.  N.  C.  269; 
Botora  v.  Rhodes,  10  W.  R.  747  ;  8  Jur.  N.  S.  1050  ;  Hanson,  481,  482.  And 
as  to  the  duty  of  exors  and  solrs  notwithstanding  the  pendency  of  a  suit  to 
provide  for  the  duty :  Bryan  v.  Mansion,  5  W.  E.  483 ;  26  L.  J.  Ch.  610 ; 
3  Jur.  N.  S.  475 ;  Be  Sammon,  3  M.  &  W.  381 ;  Hanson,  481. 

Li  Bryan  v.  Mansion,  sup,,  the  assignee  of  a  life  interest  had  to  refund,  and 
under  the  circumstances  with  costs,  the  duty  on  income  paid  out  of  Court 
without  providing  for  it. 

Where  an  annuity,  secured  by  a  term  of  years,  was  so  limited  that  during 
the  period  of  twenty-one  years  the  annuitant  had  in  effect  a  mere  charge 
upon  the  estate  limited  to  another  person,  legacy  and  not  succession  duty 
was  payable :  Be  De  Hoghton,  Be  H,  v.  Be  H,,  (1896)  1  Oh.  855,  C.  A., 
affirming  Stirling,  J.,  (1895)  2  Ch.  517. 

Trustees  of  a  resettlement  were  held  to  be  *'  persons  having  an  absolute 
interest"  in  heirlooms  within  sect.  14  of  the  Legacy  Duty  Act,  1796:  A,  G, 
v.  Brme,  (1901)  2  K.  B.  391. 

As  to  the  liability  of  charitable  bequests  to  legacy  and  succession  duty,  see 
«n/.  Chap.  XLn.,  **  Charities." 

The  Succession  Duty  Act,  16&17V.  c.  51,  took  effect  from  the  19th  of 
May,  1853.  Duty  was  payable  on  a  remainder  which  vested  before  the  Act 
toot  effect,  but  fell  in  afterwards :  Wilcox  v.  Smith,  4  Drew.  40 ;  and  see 
Hanson,  539,  and  subsequent  cases  there  cited. 

On  the  death,  prior  to  the  passing  of  the  Act,  of  a  person  entitled  under  a 
marriage  settlement  in  reversion  expectant  on  the  death  of  a  life  tenant,  who 
died  after  the  Act,  legacy  duty  was  payable  by  the  persons  entitled  under 
the  reversioner's  will,  out  not  succession  duty  likewise :  A,  G,  r,  Littledale, 
L.  E.  5  H.  L.  290. 

Where  property  was  to  be  accumulated  for  twenty-one  years,  and  then  to 
go  to  a  person  answering  a  certain  description  at  that  time,  succession  duty 
was  payable  on  the  dea&  of  a  person  who  would  have  been  entitled  if  ho  had 
lived  to  the  end  of  the  twenty-one  j'ears :  A,  G,  v.  Gell,  3  H.  &  0.  615 ; 
followed,  but  disapproved,  by  Wickens,  V.-C,  in  Bing  v.  Jarman,  14  Eq.  357 ; 
and  see  Crow  v.  Bobinson,  10  W.  E.  306 ;  4  D.  G.  F.  &  J.  337  ;  31  L.  J.  Ch. 
516 ;  Hanson,  436. 

Sect.  4  provides  for  payment  of  duty  on  property  passing  by  the  exercise  of 
general  or  special  powers  :b&qA.  Q,  y.  OharUon,  1  Ex.  D.  204 ;  4  App.  Oa.  427. 

vol..  I.  R 
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Thifl  section  does  not  restrict  the  Act  as  to  appointments  to  wills  taking 
effect  or  settlements  made  after  it ;  personalty  not  within  sect.  4  is  not  to  be 
treated  as  the  property  of  a  donee,  so  as  to  be  exempt  from  duty  where  the 
donee  may  be  domiciled  abroad :  Re  Lovelace,  4  D.  &  J.  340. 

A  corporation  haying  purchased  reversionary  realty  from  a  vendor  who 
died  before  the  life  tenant,  had  to* pay  duty  at  5  p.  c. :  S,  G.  y.  Law  Bevert. 
8oc.,  L.  B.  8  Ex.  233 ;  sect.  15. 

As  to  succession  duty  on  life  policieSy  see  s.  17:  Be  Maclean,  19  Eq.  274 ; 
A,  G.  y.  Abdy,  1  H.  &  0.  266. 

Where  under  sect.  18  the  succession  is  accelerated,  the  Court,  before  parting 
with  the  fund,  has  required  the  parties  either  to  arrange  with  the  office  as  to 
the  payment  of  duty,  by  commuting  it  for  a  present  payment  {Bailey  v. 
Tindai,  17  Dec.  1853,  A.  252 ;  18  Jur.  668),  or  to  leave  m  Court  a  sufficient 
amount  to  answer  it :  Re  Baikee,  Y.-C.  K.,  18  Jan.  1856,  B.  304. 

Succession  duty  is  payable  by  a  wife  upon  the  death  of  her  husband  who 
took  under  a  settlement  a  life  mterest  interposed  between  her  life  interest 
and  absolute  interest  in  remainder,  but  the  value  of  the  existing  life  interest 
must  be  deducted :  A,  G.  v.  Robertson,  (1893]  1  Q.  B.  292,  C.  A. 

Where  a  settled  fund  during  the  lives  oi  the  tenants  for  life  is  paid  to 
their  children  under  an  appointment  and  power  of  advancement,  uiere  is 
an  acceleration  of  succession  in  respect  of  which  duty  is  payable  under  s.  15: 
Uxp.  Sitwell,  Re  Drury-L<ywe*s  Settlement,  21  Q.  B.  D,  466. 

Where  a  jointress  dies,  the  succession  duty  will,  under  s.  15,  be  chargeable 
upon  the  land,  even  in  the  hands  of  a  purchaser :  Cooper  v.  Trewby,  28  Beay. 
194,  unless  the  case  comes  within  sect.  42,  so  as  to  bmd  the  substituted  pro- 
perty :  Dugdale  y.  Meadows  ^  6  Ch.  501. 

The  tenant  for  life  and  the  tenant  in  tail  in  remainder,  having,  on  re-settle- 
ment of  the  estate,  charged  an  annuity  on  the  estate  in  favour  of  the  latter 
during  the  life  of  the  former,  on  his  death,  and  tiie  latter  succeeding  to  the 
estate,  an  allowance  must  be  made  in  respect  of  the  annuity,  whewer  the 
re-settlement  was  before  or  after  the  Act:  Commrs  of  Inland  Revenue  v. 
Harrison,  L.  E.  7  H.  L.  1 ;  Lord  Brayhrooke  y.  A,  G,,9  H.  L.  0. 150 ;  A.  G, 
V.  Floyer,  9  H.  L.  C.  477 ;  10  W.  E.  762 ;  and  see  Le  Marchant  v.  Commrs  of 
Inland  Revenue,  1  Ex.  D.  185. 

Where  settlor  settled  property  upon  trust  for  himself  for  four  years,  if  he 
should  so  lon^  live,  and  then,  or  upon  his  death  before  that  time,  for  other 
persons,  on  his  death  before  llie  end  of  the  four  years  duty  was  payable  on 
the  whole  fund,  and  not  only  on  the  income  between  tibie  deaui  and  the 
end  of  the  four  years,  as  the  duty  attached  not  merely  to  the  increase  of 
benefit  to  the  successors,  but  to  the  property  which  tiiey  acquired :  A,  G.y. 
Noyes,  8  Q.  B.  D.  125,  C.  A. 

An  arrangement  whereby  persons  entitled  to  the  residuary  estate  of  a 
testator  deal  with  their  interests  so  as  to  provide  an  annuity  for  the  holder  of 
a  title,  is  not  *'a  contract  made  for  valuable  consideration  in  money  or 
money's  worth"  within  s.  17  of  the  Succession  Duty  Act,  1853;  and  a  deed 
effectuating  such  an  arrangement  does  not  create  a  new  succession,  but  con- 
stitutes an  '*  alienation"  of  a  succession  under  the  will  within  s.  15,  and  in 
such  a  case  (legacy  duty  having  been  paid  on  the  whole  residue)  s.  18  applies, 
and  no  succession  duty  is  payaole  in  respect  of  the  annuity :  Baron  Wiivtrton 
y.  A,  (?.,  (1898)  A.  C.  535,  H.  L. ;  8,  C,  (1897)  1  Q.  B.  231,  0.  A. 

Where  real  estate  is  let  at  less  than  a  rack  rent,  the  devisee  in  fee  paying 
duty  on  tiie  actual  rent  remains  liable  for  increase  of  value  as  on  an  annuity 
during  his  life,  and  purchasers  from  him  must  be  so  charged,  and  not  on 
their  lives :  A.  G.  v.  Mander,  65  L.  J.  Q.  B.  246 ;  74  L.  T.  103 ;  44  W.  E.  413. 

The  principle  is  that  where  there  is  a  family  arrangement  for  a  re-settlement 
by  which  the  tenant  for  life  takes  back  his  life  estate,  and  the  powers  he  had 
before,  then,  as  everything  else  under  the  re-settlement  must  neceesarily 
come  out  of  the  rest  of  the  estate  which  belonged  to  the  tenant  in  tail,  the 
succession  must  be  derived  from  him  :  Lord  Brayhrooke  v.  -4.  G^.,  9  H.  L.  C. 
150  ;  cited  by  Lord  Selbome  in  Charlton  v.  A,  G,,  A  App.  Ca.  427. 

When  a  power  is  created  to  be  exercised  over  an  estate,  the  donor  fthe 
person  out  of  whose  estate  a  **  benefit"  or  **  succession  "  is  to  be  derivedj  is, 
under  s.  2,  the  *'  predecessor  "  of  the  person  taking  such  benefit  or  succession. 
Where  father  and  first  son  re-settled,  reserving  power  to  father  and  first  son, 
and  in  default  to  father  and  second  son,  the  &st  son  dying,  he  is  stiU  the 
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donor  of  the  seoond  power :  Charlton  t,A,G.,  sup. ;  and  see  ^.  6^.  y.  Mitchell^ 
6  Q.  B.  D.  548 ;  and  as  to  the  meaning  of  **  succession,"  '<  disposition,"  and 
" predecessor,"  see  farther,  A.-Q.  for  Ireland  v.  Rathdonnell,  W.  N.  (96)  141 ; 
32  L.  J.  It.  574 ;  Lord  Advocate  y.  McCulloch,  W.  N,  (96)  124 ;  22  Eettie,  356 ; 
Lord  Advocate  v.  Gordon,  W.  N.  (96)  134 ;  22  Eettie,  639. 

Bnt  where  the  first  tenant  in  tail  was  lunatic,  and  re-settlement  was  with 
consent  of  L.  C,  upon  terms  whereby  the  estate  of  the  seoond  tenant  in  tail 
f who  had  created  a  oase  fee  and  mortgaged)  was  treated  of  a  certain  yalue,  and 
the  interests  of  those  in  remainder  were  rendered  indefeasible,  the  second 
tenant  in  tail  was  not  the  predecessor :  A.  O,  v.  Dowlingy  6  Q.  B.  D.  177. 

A  conveyance  or  assignment  by  way  of  hond  fide  sale  does  not  create  a 
succession  within  16  &  17  V.  c.  51 :  Fryer  v.  Morland,  3  Ch.  D.  675 ;  but  see 
De  Rechberg  v.  Bedwty  38  Oh.  D.  192 ;  36  W.  B.  682. 

Where  a  father  as  admor  of  his  son  paid  the  3  p.  c.  admon  duty  under 
44  &  45  y.  c.  12,  in  respect  of  his  son's  estate,  he  was  exempted  by  sect.  41 
of  that  Act  from  paying  1  p.  c.  succession  duty  on  a  reyersion  expectant  on 
his  own  decease,  whi<m  formed  part  of  the  son's  estate:  Re  Haygarth^s 
TrusU,  22  Gh.  D.  545 ;  and  v.  sup.  p.  241. 

Deeds  of  covenant  to  transfer  stock  to  trustees  for  charitable  purposes,  tiie 
transfer  not  being  completed  until  after  covenantor's  death,  were  a  dis- 
position of  property,  and  the  stock  was  chargeable  with  succession  duty : 
A.  O.  V.  MonUjwre,  21  a  B.  D.  461. 

The  exemption  granted  by  sect.  18  to  persons  already  charged  with  legacy 
duty  *'  in  respect  of  the  same  acquisition  of  the  same  property,"  does  not 
extend  to  appointees  under  a  jroneral  power  of  appointeient  conferred  on  the 
legatee:  A,G,y,  Mitchell,  6  Q.  B.  D.  548. 

Where  the  donee  of  a  special  x>ower  appointed  so  much  of  the  steck  held 
under  a  settlement  as  should  be  "sufficient  to  raise"  the  **net"  sum  of 
£2,000,  the  appointee  took  free  from  succession  duty :  Re  Saunders, 
Saunders  y.  Gore,  (1897)  1  Ch.  888;  (1898)  1  Ch.  17,  C.  A.;  in/,  p.  1743, 
No.  6. 

Succession  duty  was  not  payable  imder  sect.  2  in  respect  of  policies  of 
assurance  gratuitously  assigned  in  1883  to  the  daughter  of  a  man  who  died 
in  1890,  and  the  premiums  on  which  were  paid  smce  1883  by  her :  Lord 
Advocate  v.  Flemifig,  (1897)  A.  C.  145,  H.  L.  (Sc). 

As  to  the  liability  of  charitable  bequests  to  legacy  and  succession  duty,  see 
inf.  Chap.  XLII.,  **  Chabities." 

Eor  the  provisions  of  sect.  18  of  the  Finance  Act,  1894  (57  ft  58  Y.  c.  30), 
as  to  the  value  of  real  successions  for  succession  duty,  v,  inf.  Yol.  II., 
Chap.  XLIY.,  p.  1414. 
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Lodgment  and  Payment  of  Funds.      [chap.  xvi. 


Sbction  m. — Oaekyinq  over  Sbcuritibs  and  Cash. 

1.  Carrying  over  SecuritieSy  Money  on  Deposit,  DtvidendSj  and  Interest. 

Lbt  the  fund  in  Ooxut  be  dealt  with  as  directed  in  the  adiedule 
hereto. 


Payment  Schedule* 
In  the  High  Oourt  of  Justice,  Ohancery  Division. 

Title  of  Action.    A.  v.  B.    1889. 
Ledger  Credit,  as  above. 


Date  of  Order,  1  Ang.  1690. 
A.  120. 


Funds  in  Oourt— £10,000  New  Oonsols ;  £5,660  OaaL' 


, 

Faztioolan  of  FftyinentB,  Tnos- 
fecB,  or  oiher  operatioiis. 

Separate  Aoooant. 

Cash. 

SecmitJeL 

1.  3h  account  of  legal  per- 
conal    repreccnUUive 
when  conatittUcdy  or 
to  another  account  in 
the  came  action. 

To  another  action 

Cany  oyer  oash    

'*The  aooonnt  of 
the  legal  per- 
sonal represen- 
tative    of    A. 
when     oonsti- 
tuted." 

**  Jonet  V.  Broum^ 
1890,  J.  27." 

£      «.    d, 
600    0    0 

£  f.  ^ 

Cany  over  New  ConsoU  to 
the  ledger  oredit  mentioned 
in  the  seoond  oolumn. 

4,200    0   0 

2.  Government  eecuritics 
of  certain  value  at  a 
fixture  day.   S.O.F. 
B.  1894,  r.  87. 

Carry  over  so   much  New 
Consols  as    at   the  Bank 
average  prioe>  on  the  — 
day  <tt  —  shall  be  equiva- 
lent to  £5,000. 

"  The  account  of 
A.  B." 

• 

KOTES. 

The  Bank  ayerage  price  of  Goyemment  securities  appears  in  the  account 
transmitted  by  the  Bank  to  the  Gomptroller  Qeneral  of  the  National  Debt 
Office,  a  copy  of  which  is  sent  daily  to  the  Pay  Office :  see  S.  0.  F.  B.  r.  87. 
In  the  case  of  securities  other  than  the  above,  '*  the  ayerage  market  price  of 
the  day "  is  the  proper  expression,  and  then  an  affidavit  by  a  stockbroker 
will  be  required  by  the  Paymaster. 

No  money  or  securities  in  Oourt  will  be  carried  oyer  except  in  pursuance 
of  an  order ;  and  the  rules  applicable  to  the  form,  &c.  of  orders  for  transfer, 
ftc.  out  of  Oourt  apply  generally  to  orders  for  carrying  oyer. 


SEPARATE  AOOOX717T. 


Where  practicable,  funds  ought  always  to  be  paid  in  or  carried  oyer  to 
8epu*ate  accounts,  so  as  to  avoid  the  expense  of  service  on  unnecessary 
parties. 

Care  must  be  taken  in  wording  the  heading  of  a  separate  account,  because 
when  a  fund  is  placed  to  such  an  account,  it  is  released  from  the  general 
questions  in  the  action,  and  becomes  marked  as  being  subject  only  to  the 
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quefltdona  arising  upon  the  particular  matter  referred  to  in  such  heading,  so 
uiat,  in  all  sul^equent  dealinjg;s  with  it,  those  parties  only  need  be  served 
who  are  interested  in  the  particular  fund ;  and  the  Court,  from  the  heading 
of  the  acoount,  sees  to  what  extent  the  fund  has  been  seyered  from  the  other 
questions  in  the  action :  Laprimaudaye  y.  Teissier,  12  Bea.  206;  Be  Jervoise, 
ib,  209 ;  Ite  EyUm,  Bartktt  y.  CharUss,  45  Ch.  D.  458 ;  Edgar  y.  Plomley, 
(1900)  A.  0.  431,  P.  0. ;  and  see  jBe  TiUstones,  9  Ha.  lix.  In  Noble  y.  Stow, 
29  Bea.  409,  it  was  held  that  carrying  oyer  the  fund  to  the  separate  account 
of  a  person  was  not  equivalent  to  a  declaration  that  she  was  absolutely 
entitied.  But  see  Be  Jenkins,  3  N.  E.  408 ;  10  Jur.  N.  S.  332 ;  et  inf. 
Chap.  XLL,  **  Trustees." 

A  fund  should  not  be  carried  oyer  to  '^  the  account  of  A.  or  his  incum- 
brancers "  when  there  is  no  suggestion  that  incumbrances  exist :  Hargrove  y. 
Kettlewell,  33  W.  E.  136 ;  55  L.  T.  674. 

Until  a  fund  is  carried  to  a  distinctiy  separate  account  the  represye  of  the 
deceased  person  whose  estate  is  being  administered  is  a  necessary  party  to 
any  application  respecting  it :  Salmon  y.  Anderson,  9  Bea.  445,  449. 

The  costs  of  persons  appearing  unnecessarily,  though  properly  served,  may 
be  refused :  Be  The  Justices  of  Coventry,  19  Bea.  158 ;  inf  p.  260. 

The  purchaser  under  the  judgment  or  order,  and  a  person  as  against  whom 
proceedings  had  been  stayed,  were  allowed  their  costs  of  appearing  on  appli- 
cation to  carry  over  the  ninds  to  particular  accounts :  Bowley  v.  Adams,  16 
Bea.  312  ;  Noble  v.  Stow  (2),  30  Bea.  272.  But  not  a  purchaser  who  has  got 
his  conveyance :  Barton  v.  Latour,  18  Bea.  526. 

The  title  of  an  account  directed  to  be  opened  must  not  exceed  thirty-six 
words,  exclusive,  in  the  case  of  a  separate  account  in  a  cause  or  matter,  of 
the  titie  of  the  cause  or  matter  in  which  such  separate  account  is  opened, 
imless  a  sufficient  reason  be  assigned  to  the  satisfaction  of  the  registrar  in 
the  case  of  orders,  or  of  the  paymaster  in  the  case  of  requests,  who,  in  such 
case,  is  to  add  to  the  direction  to  raise  such  accoimt  the  words  *' notwith- 
standing r.  103 ;  "  four  fibres  are  reckoned  as  one  word  :  S.  C.  E.  E.  r.  103. 
'  In  dealing  with  securities,  it  should  be  borne  in  mind  that  railway  and 
other  public  companies  have  generally  a  limit  below  which  they  do  not 
permit  a  division  of  their  stocks.  For  the  purposes  of  division,  therefore,  it 
may  in  some  cases  be  necessary  to  sell  the  stock,  or  some  portion  of  it.  As 
a  rule,  railway  stocks  cannot  be  carried  over  on  account  of  the  stock  certifi- 
cates, which  are  lodged  at  the  Bank  by  the  paymaster  when  the  stock  is 
brought  into  Court :  see  Piper  v.  Bateman,  V.-C.  B.,  24  July,  1875,  B.  2690, 
where  two  sums  of  railway  stock,  parts  of  larger  sums,  could  not  be  carried 
over  for  this  reason.  The  Court  directed  that  they  should  be  deemed  to 
have  been  set  apart  to  answer  a  certain  legacy,  and  that  the  dividends 
should  be  paid  to  the  tenant  for  life  of  the  legacy. 

The  Bank  of  England  could  not  be  required  to  transfer  Consols  into  the 
joint  names  of  a  corp.  and  individuals :  Law  (hiarantee  Society  v.  Hunter, 
24  Q.  B.  D.  406 ;  but  see  now  the  National  Debt  (Stockholders*^  Belief)  Act, 
1892  (55  &  56  V.  c.  39),  s.  6;  Lewin,  31. 

Since  51  Y.  c.  2,  s.  18,  the  Bank  of  England  aUows  not  more  than  four 
accounts  of  government  stocks  to  be  opened  in  the  same  name  or  names :  see 
Lewin,  350. 

A  sum  of  railway  stock  ordered  to  be  carried  to  six  separate  accounts  had 
to  be  apportioned  with  the  aid  of  cash  paid  in  at  the  same  time,  so  as  to 
prevent  fractions  of  £l :  Be'  Perry,  22  W .  E.  433. 

Cash  or  money  on  deposit  in  Court  to  the  credit  of  an  action  or  matter 
may  be  invested  to  the  credit  of  a  separate  account  or  of  aliother  action  or 
matter  without  being  previously  earned  over ;  but  as  the  money  on  deposit 
must  be  withdrawn  from  deposit  before  it  is  carried  oyer,  the  order  must 
provide  for  any  interest  to  be  credited. 

Fees  of  taxation  are  carried  over  by  the  paymaster  under  r.  67,  without 
any  direction  in  the  order ;  but  if  the  order  is  dated  after  the  taxing  master's 
certificate,  there  ought  to  be  a  direction :  see  Payment  Schedule,  Form  33, 
p.  219. 

If  the  fund  is  liable  to  duty,  the  words  *^  subject  to  duty  "  must  be  adddd 
to  the  title  of  the  account :  r.  20. 
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CHAPTER  X7n. 


COSTS. 


Sbgtiom  I, — Costs  between  Parties. 

1.  Taxation  and  Payment  of  Costs  by  one  Party  to  another. 

Let  Pit  (Deft)  A.  pay  to  the  Deft  (Pit)  B.  Ha  costs  of  this  action 
[or  application],  sucli  costs  to  be  taxed  by  the  tazii:^  master. 

2.  The  like— Other  Forma. 

Befbr  it  to  the  taxing  master  to  tax  the  costs  of  the  Pit  (Deft)  A. 
of  this  action  [or  application] ;  [or  Let  the  costs  of  the  Pit  (Deft)  of 
this  action  [or  application]  be  taxed  by  the  taxing  master] ;  And  Let 
the  Deft  (Pit)  B.  pay  to  the  Pit  (Deft)  A  the  amount  of  his  said  costs 
when  so  taxed. 

As  to  the  way  in  which  costs  reeenred  are  to  be  dealt  with  by  the  regis- 
trar, V,  inf.  p.  395. 

3.  Costs  of  Application  to  be  Costs  in  the  Actum. 

And  the  costs  of  the  Pit  [or  Petr,  or  Deft,  or  Applicant,  or  all 
parties]  of  this  application  are  to  be  costs  in  this  action. 

4.  Action  and  Counter-claim  dismissed — Apportionment  of  Costs. 

The  application  of  the  Deft,  which  upon  hearing  &c.,  was  adjourned 
&c.,  and  upon  hearing  counsel  for  the  Deft  and  for  the  Pit ;  And  this 
Court  being  of  opinion  that  in  the  taxation  of  the  costs  under  the  said 
judgment,  dated  &o.,  the  Pit  is  liable  to  pay  the  whole  of  the  Deft's 
costs  except  so  far  as  they  hare  been  increased  by  the  Deft's  coimter- 
claim ;  And  that  there  ought  to  be  no  apportionment  of  the  Deft's 
general  costs  of  this  action,  and  that  the  Deft  is  liable  to  pay  to  the 
Pit  only  the  amount  by  which  the  Pit's  costs  have  been  increased  by 
the  Deft's  counter-claim,  Let  it  be  referred  back  to  the  taxing  master 
to  review  his  taxation  accordingly. — Saner  y.  Bilton^  "Fry,  J.,  19  March, 
1S79,  B,  648. 

For  form  of  order,  where  a  solr  brought  an  action  on  his  bill  of  costs, 
and  the  Deft  failed  to  appear  and  support  his  ooimter-daim,  and  the  Court 
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sent  the  bill  for  taxation,  under  the  7  &  8  V.  c.  73,  s.  37,  see  LumUy  v. 
Brockiy  3  April,  1889,  B.  464 ;  fif.  C,  41  Ch.  D.  323,  0.  A. 


5.  Petition  dismissed  tdth  Costs. 

Upoir  the  petition  of  &c.,  on  &c.,  preferred  &c.  that  [recite  prayer 
of  peiiiion],  and  npon  hearing  &c.,  this  Court  dotli  order  that  this 
petition  do  stand  dismissed  out  of  this  Court  with  costs,  to  be  taxed 
by  the  taxing  master  (in  case  the  parties  differ).  And  it  is  ordered 
that  the  Pit  A.  pay  to  the  said  £.  and  C.  the  amount  of  their  costs, 
when  taxed. 

6.  Motion  refused  mth  Costs. 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  [recite 
notice  of  motion],  and  upon  hearing  &c.,  this  Court  doth  not  think  fit 
to  make  any  order  on  this  application ;  but  doth  order  that  the  Pit 
[or  Deft]  A.  do  pay  to  the  Deft  (Pit)  B.  [name  the  party  to  receive  costs] 
his  costs  of  this  application,  to  be  taxed  by  the  taxing  master. 

For  order  on  abandoned  motion,  v.  inf.  Chap.  XXIY.,  '*  MonoK." 

7.  Summons  in  Chambers  dismissed  with  Costs. 

The  Judge  doth  not  think  fit  to  make  any  order  upon  this  applica- 
tion, but  doth  order  that  the  Pit  A.  do  pay  to  the  Deft  B.  his  costs 
of  this  application  to  be  taxed  by  the  taxing  master  (in  case  the  parties 
differ). 

8.  Summons  originating  Proceedings  dismissed  unth  Costs, 

Let  the  originating  summons,  dated  &c.,  filed  in  this  action  stand 
dismissed  out  of  this  Court  with  costs,  to  be  taxed  by  the  taxing  master ; 
And  Let  the  Pit  A.  pay  to  the  Deft  B.  the  amount  of  such  costs  when 
taxed. 

9.  Costs  occasioned  by  A^'ournment  of  Summons  into  Court, 

Let  the  Pit  A.  pay  to  the  Deft  B.  his  costs  occasioned  by  the 
adjournment  into  Court  of  this  application,  such  costs  to  be  taxed  &c. — 
In  re  General  Estates  Co.,  M.  E.,  16  Feb.  1869,  A.  1725 ;  8  £q.  123. 

In  Holden^s  case,  8  Eq.  444,  it  was  held  that  where  a  summons  is  ad- 
journed into  Court,  the  costs  of  the  application  directed  to  be  paid  by  the 
unsucces^ul  party  are  ordinarily  the  costs  of  the  adjournment  into  Court 
only. 

10.  Costs  of  adjourned  Summons  in  Court  and  in  Chambers, 

Let  the  Deft  B.  pay  to  the  Pit  A.  his  costs  of  this  application  in 
Chambers,  and  occasioned  by  the  adjournment  thereof  into  Court, 
such  costs  to  be  taxed  &c. 
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11.  Taxation  and  payment  of  Costs  without  prejudice  how  ultimately 

to  be  borne. 

Tax  the  costs  of  the  Fits  and  the  Defts  of  this  action ;  And  Let  the 
Pit  A.  pay  to  the  Defts  B.  and  C.  respeddyely  the  amount  of  their  said 
costs  when  taxed,  without  prejudice  to  any  question  how  such  costs  are 
ultimately  to  be  borne. 

Where  a  party  is  entitled  to  costs,  but  it  is  not  ascertained  who  ought 
ultimately  to  bear  them,  the  judgment  or  order  often  directs  payment  to  be 
made  by  one  of  the  parties,  or  out  of  a  fund  in  Court  available  for  the  pur- 

C,  **  without  prejudice  to  the  question  how  the  same  are  ultimately  to  be 
le"  :  Smith  v.  Hammondy  6  Sun.  10,  15. 
Defts  disclaiming  all  interest  may  be  dismissed  with  costs  on  motion  by 
Pit  ex  parte,  without  prejudice  to  the  question  how  the  costs  shall  ultimately 
be  borne  as  between  Pit  and  tiie  other  Defts :  Clements  v.  Clifford^  14  W.  B. 
22;  Baily  v.  Lamherty  5  Ha.  178.  As  to  the  costs  of  disclaiming  Defts 
generally,  v.  inf.  Chap.  XLVII.,  **  MoBTaAQKS." 

12.  Costs  made  a  Charge, 

AiO)  Let  the  Pit's  costs,  and  also  the  costs  which  the  Pits  or  any  of 
them  shall  so  pay  to  the  Defts,  be  a  lien  (charge)  on  the  estate  of  the 
testator  in  question  in  this  action. 

As  to  making  costs  a  charge  with  interest,  see  p.  267. 

13.  No  Costs  given  on  either  Side, 

The  Court  does  not  think  fit  to  give  any  costs  of  this  action  \_or 
application]  on  either  side. 

14,  The  like— As  to  Part. 

And  this  Court  does  not  thiok  fit  to  give  any  costs  on  either  side,  as 
to  so  much  of  the  costs  of  this  action  [or  application]  as  haye  been 
occasioned  by  &c.  [or  as  relate  to  &c.,  or  so  far  as  such  costs  have  been 
increased  by  &c.]. 

15.  Taxation  qfPlfs  and  Bft^s  respective  Costs  of  Parts  of  Action — 

8et-of. 

Tax  the  costs  of  the  Pit  of  this  action,  except  so  much  thereof  as 
relates  to  the  daim  set  up  by  him  to  &c. ;  Tax  the  costs  of  the  Deft  of 
so  much  of  this  action  as  relates  to  the  said  daim;  And  the  taxing 
master  is  to  set  off  the  said  costs  of  the  Pit  and  of  the  Deft  when  so 
respectively  taxed,  and  certify  to  which  of  them  the  balance  after  such 
set-ofE  is  due ;  And  Let  such  balance  be  paid  by  the  party  from  whom 
to  the  party  to  whom  the  same  shall  be  certified  to  be  due. 

As  to  set-off,  V.  0.  LXV,  14  and  27  (21),  and  inf.  pp.  263,  265. 
An  order  in  this  form  involyes  an  apportionment  of  the  costs  of  every 
general  proceeding  in  the  action :  v,  inf,  p.  264. 
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16.  Co%U  specialh/  reserved. 

The  Court  specially  reserves  the  question  how  and  bj  whom  the 
oosts  of  this  action  are  to  be  borne. — Clough  y.  Reddish,  Chittj,  J., 
31  July,  1882,  A.  1568. 

17.  Taxation  of  Costs  except  so  far  as  occasioned  bi/ particular  Claim* 

Tax  the  costs  of  the  Pit  of  this  action  except  so  far  as  such  costs 
have  been  occasioned  by  the  Fit  setting  up  a  claim  to  the  whole  of 
the  debt  in  the  pleadings  mentioned. — Hardy  y.  Hull,  17  Beay.  355 ; 
Beghie  y.  Fenwick,  27  July,  1868,  A.  2681 ;  S.  C,  6  Ch.  869. 

This  order  inyolyes  an  apportionment  of  general  charges :  v,  inf.  p.  264. 
The  Deft' 8  costs  occasioned  by  such  claim  had  been  given  him  at  the 
hearing,  so  that  no  taxation  and  eet-off  of  his  costs  was  required. 

18.  Taxation  ofDeft^s  Costs  of  Action  with  Set-off  of  Partj  caused  by 
BefCs  wrongful  Claim,  including  Costs  of  Co-DeftSy  Husband 
and  Wife,  in  Redemption  Action. 

Tax  the  costs  of  the  Deft  P.  {mortgagee)  of  this  action,  except  so  far 
as  the  same  relates  to  the  claim  made  by  him  in  respect  of  the  sum  of 
£ —  charged  by  the  deeds  dated  &c. ;  Tax  the  costs  of  the  Def  ts  W. 
and  wife  of  this  action ;  And  Let  the  Pit  0.  pay  unto  the  Deft  W.  the 
costs  of  the  said  Deft  W.  and  of  his  said  wife  when  so  taxed ;  and  the 
taxing  master  is  to  inquire  and  certify  how  much  of  such  costs  of  the 
Deft  W.  and  wife  (if  any)  have  been  occasioned  by  the  Deft  P.'s  said 
daim  in  respect  of  the  said  sum  of  £ — ,  and  he  is  also  to  tax  the  Pit 
his  costs  of  this  action  so  far  as  the  same  have  been  occasioned  by  the 
said  claim  of  the  Deft  P.  in  respect  of  the  said  sum ;  And  Let  such 
costs  of  the  Pit  when  so  taxed,  together  with  what  he  shall  have  paid 
to  the  Deft  W.  for  the  costs  of  the  said  Deft  W.  and  of  his  said  wife 
(if  any)  occasioned  by  the  said  claim  of  the  Deft  P.  in  respect  of  the 
said  sum  of  £ —  be  set  off  against  the  said  costs  of  the  Deft  P.  when 
taxed ;  and  the  taxing  master  is  to  certify  to  whom  after  such  set-ofE 
the  balance  is  due ;  And  Let  the  party  from  whom  such  balance  shall 
be  certified  to  be  due  pay  the  amount  thereof  to  the  other  party. — 
Orange  v.  Fickford,  V.-C.  K,  6  June,  1860,  B.  1526. 

And  for  direction  to  distinguish  and  set  off  part  of  costs  of  suit,  see 
Burrows  v.  Walla,  5  D.  M.  &  G.  256 ;   Wheaton  v.  Graham,  24  Beay.  483. 

An  order  in  this  form  involves  an  apportionment  of  the  costs  of  every 
general  proceeding  in  the  suit :  v.  inf.  p.  264. 

19.  Taxation  of  Costs,  except  so  far  as  increased  bg  particular  Claim, 

Tax  the  costs  of  the  Pit  (Deft)  of  this  action,  except  so  far  as  such 
costs  have  been  increased  by  the  Pit's  claim  to,  &c.  [or  Deft  setting  up 
&c.,  or  claiming  &c.]  ;  Tax  the  costs  of  Pit  (Deft)  of  this  action  so  far 
only  as  the  same  have  been  increased  by  the  said  claim  [or  by  the  Deft 
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Betting  up  &c.,  or  claiming  &o.].    DirectionB  for  set-off  and  payment 
of  balance. 

An  order  in  this  form  does  not  inyolve  an  apportionment  of  the  ooets  of 
the  general  x>rooeeding8 :  v.  inf,  p.  264. 

For  order  in  favour  of  one  of  two  Pits  with  costs,  and  dismissing  the  bill 
as  to  tiie  other  with  costs,  so  &r  as  occasioned  by  his  being  a  Pit,  see 
Umfreville  v.  Johnsoriy  10  Oh.  681. 

20.  Costs  up  to  a  particular  Time. 

Let  the  Fit  A.  pay  to  the  Deft  B.  his  costs  of  this  action  up  to  and 
including  this  hearing  \_or  the  trial  of  tbis  action,  or  the  —  day  of  — 
(wben  the  Deft  offered  by  &o.,  in  writing,  to  pay  tbe  amount  sougbt 
to  be  recoTcred  by  Pit  &o.)],  sucb  costs  to  be  taxed  &c. 

Where  costs  are  given  up  to  a  particular  date  they  will  include  costs  of 
briefs,  affidavits,  &c.,  actually  and  properly  incurred  previous  to  that  date, 
although  the  application  in  support  of  wnich  they  were  prepared  was  not 
heud  until  after :  and  see  Webster  v.  Manhy,  4  Oh.  372. 


21.  Where  Action  defective^  and  Leave  to  amend  given  at  Trial. 

This  action  coming  on  for  trial,  &o.,  Leave  to  amend  writ  and  state- 
ment of  claim ;  And  Let  the  Pit  pay  to  the  Deft  bis  costs  of  this 
action  so  far  as  tbey  may  have  been  thrown  away  by  reason  of 
the  said  amendments. —  Wethered  v.  Cox,  Kaj^  J.,  6  Deo.  1888,  B. 
1598. 

22.  Costs  to  be  paid  by  Pit  and  Deft  respectively  from  and  to  a 

particular  Time — Set-off, 

Tax  the  costs  of  the  Pit  O.  of  the  first-mentioned  action  up  to 
the  —  day  of  — ,  tbe  date  of  the  letter  from  the  solr  for  the  Pit  in  the 
second-mentioned  action,  in  his  said  affidavit  referred  to ;  And  tax  tbe 
costs  of  the  Deft  L.  incurred  in  the  first-mentioned  action  since  the 
—  day  of  — ^  and  also  his  costs  of  this  application ;  And  the  taxing 
master  is  to  set  off  sucb  costs  of  the  Pit  O.  and  of  the  Deft  L. 
respectively,  when  so  taxed,  and  certify  to  whom  after  sucb  set-off  the 
balance  is  due ;  And  Let  the  party  from  whom  sucb  balance  shall  be 
certified  to  be  due  pay  the  amount  thereof  to  the  otber  party. — 
Gresham  v.  Luke,  V.-C.  S.,  26  March,  1860,  A.  647. 

« 

23.  Costs  taxed  and  set  off  against  Sum  due. 

Tax  the  Pit  bis  costs  of  this  action  &c. ;  And  Let  sucb  costs  when 
taxed  be  set  off  against  tbe  sum  of  £ — ,  due  from  the  Pit  to  tbe  Deft 
under  the  agreement  dated  &c.,  witb  interest  &c. ;  And  the  taxing 
master  is  to  certify  to  whom,  after  setting  off  the  said  costs  wben  so 
taxed  against  the  said  sum  of  £ — ,  and  interest,  &c.,  the  balance  is 
due ;  And  Let  the  party  from  whom  the  balance  shall  be  certified  to 
be  due,  within  one  month  after  the  date  of  the  taxing  master's 
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certificate,  pay  the  amount  thereof  to  the  other  party. — Liberty  to 
apply. — See  Radley  t.  Ingram^  Y.-O.  S.,  3  March,  1860,  B.  716. 


24.  Taxation  of  £xor*8  Coats  between  Party  and  Partt/y  and  also 
between  Bolr  and  Client — Payment  of  Party  and  Party  Costs  by 
Pit  and  Balance  out  of  Minds  in  hand. 

Tax  the  costs  of  the  Deft  of  this  action  as  between  party  and  party, 
and  alflo  as  between  solr  and  client,  including  in  such  last-mentioned 
costs  any  charges  and  expenses  properly  incurred  by  the  Deft  in  the 
admon  of  the  estate  of  G.,  the  testatrix  &c.,  not  being  costs  of  action, 
and  not  already  taxed  or  allowed.  And  Let  H.,  the  next  friend  of  the 
mfant  Pits,  pay  to  the  Deft  &c.,  what  shall  be  certified  as  his  said 
costs  as  between  party  and  party.  And  Let  the  Deft  be  at  liberty  to 
retain  and  pay  out  of  the  funds  in  his  hands,  or  which  may  hereafter 
come  into  his  hands,  as  the  exor  of  the  will  of  the  said  testatrix,  so 
much  of  the  said  costs  as  between  party  and  party  as  he  shall  not 
recover  and  actually  receive  from  the  said  H.,  and  also  what  shall  be 
certified  to  be  the  amount  of  the  difference  between  the  said  costs 
as  taxed  between  party  and  party,  and  as  taxed  between  solr  and 
client. — See  Ee  Garmeson,  Garmeson  v.  Sharrod^  Y.-G.  M.  at  Chambers, 
7  June,  1872,  A.  1451. 

For  order  when  the  costs  are  to  be  paid  out  of  fund  in  Court,  see  Chap.  XYI., 
"  Lodgment  aio)  Payment  of  Funds." 

25.  Taxing  Master  to  look  into  AffidattitSy  and  if  improper  or  of 
unnecessary  lengthy  to  distinguish  and  set  off  Costs, — 0.  lxv, 
27  (20). 

Let  the  costs  of  the  Pits  of  this  action  be  taxed  by  the  taxing 
master  (including  the  costs  of  the  Pits'  motion  made  unto  this  Court 
on  the  —  day  of  — ) ;  And  in  taxing  such  costs  the  taxing  master  is  to 
look  into  the  affidavits  filed  in  this  cause  on  behalf  of  the  Pits,  and 
disallow  the  costs  thereof  or  of  such  part  thereof  as  he  shall  find  to  be 
improper,  imnecessary,  or  vexatious  (or  to  contain  imnecessary  matter, 
or  to  be  of  unnecessary  length,  or  caused  by  misconduct  or  negli* 
gence),  and  to  ascertain  the  costs  (if  any)  occasioned  to  the  Deft 
thereby  as  may  be  so  disallowed ;  And  Let  such  last-mentioned  costs 
be  deducted  from  the  Pits'  said  costs ;  And  Let  the  balance  be  certified. 
Directions  for  payment,  or,  if  necessary ,  directions  for  set-oS  and  pay- 
ment.— ^And  see  Cracknall  v.  Janson,  Fry,  J.,  27  June,  1878,  A.  1315  ; 
11  Ch.  D.  1,  14. 

26.  Reference  to  Tax  under  0.  lxv,  11. 

Thib  cause  coming  on  for  further  consideration  &o.  in  the  presence 
of  counsel  for  &c..  Let  it  be  referred  to  the  taxing  master  to  tax  the 
costs  of  the  Pit  and  the  Deft,  and  of  parties  having  liberty  to  attend 
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the  healing  under  the  order,  dated  &o.,  and  of  all  other  partiea 
properly  attending  the  prooeedings  up  to  the  date  of  the  dasaification 
order,  dated  &c. ;  and  after  that  date  of  those  parties  only  attending 
the  prooeedings  who  were  not  ezdnded  or  classified  out  by  the  said 
classification  order  &o.,  and  in  such  taxation  the  taxing  master  is^ 
under  0.  lxy,  11,  to  inquire  whether  any  costs  have  been  improperly 
or  without  any  reasonable  cause  incurred,  and  as  to  the  cause  of 
delay  in  the  proceedings  in  this  cause  between  the  years  1873  and 
1 884,  and  to  make  such  disallowance  as  he  may  think  fit  for  costs 
(if  any)  which  have  been  so  improperly  or  without  any  reasonable 
cause  inciLrred,  or  which  have  been  occasioned  by  the  improper  delay 
(if  any),  and  to  call  on  the  solrs  engaged  in  this  action  to  show  cause 
why  such  disallowance  should  not  be  made. — Fumess  y.  Davuj 
Kay,  J.,  19  Jan.  1885,  A.  615. 


27.  Supplemental  Order  as  to  Costs  on  new  Facts, 

The  application  of  the  Defts  0.  E.  G.,  W.  N.,  and  S.  W.  W.,  which 
upon  hearing  &c.  was  adjourned  to  be  heard  in  (Jourt  coming  on  this 
day  to  be  heard  accordingly,  And  upon  hearing  counsel  &c.,  Let  the 
taxation  of  costs  directed  by  the  said  orders  dated  &c.  proceed,  but 
the  Defts  C.  E.  G.,  W.  N.,  and  S.  W.  W.,  the  trustees  of  the  testator's 
will,  are  not  to  pay  any  of  the  costs  of  the  Deft  J.  C.  or  of  the  Deft 
N.  E.  S.  under  those  orders  until  the  moneys  directed  to  be  paid  into 
Court  by  the  said  Defts  J.  0.  and  N.  E.  S.  pursuant  to  the  order 
dated  &c.  shall  have  been  paid  into  Court.  The  costs  of  this  appli- 
cation in  Chambers,  and  occasioned  by  the  adjournment  thereof  into 
Court,  are  reserved.  Liberty  to  apply  and  to  appeal. — In  re  Scowhy^ 
S.  V.  S.,  Kekewich,  J.,  17  Dec.  1896,  B.  4713;  S.  C.  in  0.  A.,  (1897) 
1  Ch.  741. 

28.  Action  dismissed  tvith  Costs  on  higher  Scale^  but  Deft  to  pay  Costs 

of  particular  Issue  and  Set-off. 

This  action  coming  on  for  trial  &c..  Let  this  action  stand  dismissed 
out  of  this  Court  with  costs,  subject  to  the  set-off  hereinafter  directed  ; 
refer  it  to  the  taxing  master  to  tax  on  the  higher  scale  the  Deft's  costs 
of  this  action  other  than  his  costs  of  the  issue  whether  the  Pit's  tele- 
phonic system  was  in  fact  interfered  with  by  the  Deft's  operations 
and  other  than  his  costs  inciLrred  in  the  experiments  conducted  at  L — 
tmder  the  superintendence  of  E.  M.,  and  also  to  tax  on  the  higher  scale 
the  Plf  s  costs  of  such  issue  and  any  costs  properly  incurred  by  them 
in  such  experiments  as  aforesaid ;  And  the  taxing  master  is  to  include 
in  the  Deft's  costs  the  costs  of  taking  and  printing  the  shorthand  notes 
as  agreed,  except  so  far  as  they  relate  to  the  said  issue,  and  to  include 
in  the  Pit's  costs  so  much  of  such  costs  of  taking  and  printing  such 
shorthand  notes  as  relate  to  such  issue ;  And  the  taxing  master  is  to 
set  o£E  the  costs  of  the  Pits  and  Defts  when  so  respectively  taxed. 
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and  to  certify  to  which  of  them  the  balance  upon  such  set-off  is  due. 
Direction  to  pay  such  balance ;  And  Let  the  Deft  pay  to  the  said  E.  M. 
the  sum  of  £ — ,  the  amount  of  his  fee  and  expenses. — See  Nat.  Tele, 
Co.  V.  Baker,  Kekewich,  J.,  4  Feb.  1893,  B.  162,  (1893)  2  Ch.  186. 


29.  Costs  of  Affidavits  to  be  disallowed. 

DiBEonoir  to  tax,  and  the  Defts  are  to  be  allowed  no  costs  of  the 
following  affidavits,  that  is  to  say,  an  affidavit  of  &c. 

30.  Costs  ofAffidatnts  to  be  allowed  although  not  read  as  Evidence. 

Obdeb  by  consent,  no  evidence  being  read :  '^  And  let  the  Deft  B.  pay 
to  the  Pit  A.  the  costs  of  this  application,  including  therein  the  costs 
of  the  affidavits  mentioned  in  the  schedule  hereto." 

31.  Costs  in  any  event. 

And  the  Pits'  (Defts')  costs  of  this  application  are  to  be  borne  by 
the  Defts  (Pits)  in  any  event. 


Section  II. — Taxation  of  Costs,  and  Payment  out  of 

Funds  in  Court. 

1.  Taxation  of  Costs,  and  Payment  to  Solr. 

Befeb  it  to  the  taxing  master  to  tax  the  costs  of  the  Pit  and  the 
Defts  [or  all  parties]  of  this  action,  or  application,  or  Let  the  costs  of 
the  Pit  and  Defts  of  this  &c.  be  taxed  by  the  taxing  master  \_If  ordered, 
as  between  solr  and  client,  or  if  ordered  as  to  exor  or  trustee  only,  the 
costs  of  the  Deft  B.,  the  exor  or  trustee  of  &c.,  as  between  solr  and 
client]  ;  And  Let  the  fund  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto.     [Add  Payment  Schedule,  Form  No.  30,  p.  219.] 

The  amount  raised  includes  the  fees  of  taxation. 

Where  the  costs  are  payable  out  of  a  fund  in  Court,  they  are  paid  to  the 
boItb  of  the  parties,  but  in  other  cases  they  are  always  ordered  to  be  paid  to 
the  parties  themselves. 


2.  Taxation  of  Costs  of  Application — Payment  out  of  Cash. 

Tax  the  costs  of  the  Petr  (Applicant)  and  of  &c.  of  this  application 
\Ifso  ordered,  and  relating  thereto,  and  consequent  thereon,  If  so,  as 
between  solr  and  client] ;  And  Let  the  fund  in  Court  be  dealt  with 
as  directed  in  the  schedule  hereto.  [Add  Payment  Schedule,  Form 
No.  80,  p.  219.] 
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3.  Fund  deficient — Apportionment. 

DntEcnoN  to  tax  costs ;  And  Let  the  fund  in  Court  be  dealt  with  as 
directed  by  the  schedule  hereto,  and  in  case  the  said  fund  shall  be  in- 
sufficient to  paj  such  costs  when  taxed  in  full,  the  taxing  master  is  to 
apportion  the  said  fund  among  the  said  parties  rateablj  in  proportion 
to  the  respectiye  amounts  of  their  said  costs  when  taxed.  \_Add  Pay- 
ment  Schedule,  Form  No.  31b,  p.  219.] 


For  direction  for  the  apportionment  of  costs  between  pure  and  impure 
personal  estate  and  real  estate,  v.  in/.  Chap.  XLII.  *'  Charities." 

For  direction  to  apportion  costs  between  two  estates,  v,  inf.  Chap.  XLTV. 
"  Administeation/* 


4.  Order  to  tax  and  include  Costs  in  Certificate  under  former  Order, 

Tax  the  costs  of  the  Pit  of  the  application  of  the  —  day  of  — ,  and 
the  costs  of  all  parties  of  this  application  [7/*  so,  and  relating  thereto, 
and  consequent  thereon]  respectively  [as  between  solr  and  client]; 
And  the  taxing  master  is  to  include  the  amount  of  such  costs  in  his 
certificate  to  be  made  in  pursuance  of  the  order  dated  &c. ;  And  Let 
the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. 
\^Add  Payment  Schedule,  Form  No.  30,  p.  219.] 


5.  Taxation  as  between  Party  and  Party ^  and  as  between  Solr 

and  Client,  and  Payment. 

Tax  the  costs  of  the  Pit  of  &c.,  as  between  party  and  party,  and  also 
as  between  solr  and  client,  and  certify  the  difference ;  And  Let  the 
Deft  B.,  out  of  the  testator's  residuary  personal  estate,  pay  to  the 
Pit  A.  what  shedl  be  certified  to  be  the  amount  of  his  said  costs  as 
between  party  and  party ;  And  Let  the  fund  in  Court  be  dealt  with 
as  directed  in  the  schedtde  hereto.  \_Add  Payment  Schedule,  Form 
No.  32,  p.  219.] 

For  direction  to  pay  costs  out  of  diyidends  on  fund  in  Court,  v,  sup.  p.  216. 


6.  Costs  to  be  apportioned  between  two  Funds. 

DntEonoK  to  tax  costs ;  And  the  taxing  master  is  to  apportion  the 
said  costs,  when  taxed,  between  the  £500  cash  in  Court  to  the  credit 
of  &c.,  ^'  Personal  estate  account,''  and  the  £3,000  cash  in  Court  to  the 
credit  of  &c.,  "  Heal  estate  account,"  in  proportion  to  the  respectiye 
amoimts  thereof,  and  to  certify  the  amounts  so  apportioned ;  And  Let 
the  funds  in  Court  be  dealt  with  as  directed  in  the  Payment  Schedules 
hereto.  \Add  Payment  Schedules^  Form  No.  81a,  p.  219,  for  each 
account,'] 
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NOTES. 
JimiSDIOTIOK  Am)  FBOOEBTTBE  GENEEALLY. 

0.  Lxv,  1,  proyides  that,  "subject  to  the  provisions  of  the  Acts  and  these 
rules,  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court,  in- 
cluding the  admon  of  estates  and  trusts,  shall  be  in  the  discretion  of  the 
C!ourt  or  Judge ;  ProTided  that  nothing  herein  contained  shall  deprive  an 
exor,  admor,  &ustee,  or  mortgagee  who  has  not  unreasonably  instituted  or 
carried  on  or  resisted  any  proceedings,  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  the  Chancery  Division :  Provided  also  that,  where  any  action, 
cause,  matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  Judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or  the 
Coui-t  shall,  for  good  cause,  otherwise  order." 

The  effect  of  tius  rule  and  tlie  Acts  is  not  to  gjve  any  new  jurisdiction  to 
award  costs,  but  only  to  regulate  the  mode  in  which  costs  are  to  be  dealt  with 
where  the  Court  previously  had  jurisdiction,  original  or  statutory :  Be  MilW 
Estate^  Exp,  Commr  of  Works^  34  Ch.  D.  24,  C.  A. ;  questioning  Exp,  Mercers^ 
Co,,  10  Ch.  D.  481 ;  and  see  Re  Lee  and  Hemingway,  24  Ch.  D.  669.  No 
haid-and-fast  rule  as  to  costs  can  now  be  laid  down  in  any  division  of  the 
Court,  but  discretion  must  be  exercised  according  to  the  circumstances  of 
each  particular  case:  The  Frtedeberg,  10  P.  D.  113. 

^  The  rule  does  not  apply  to  costs  specially  given  by  statute  as  matter  of 
light,  ex,  gr,,  double  costs,  or  a  reasonable  indemnity  in  lieu  thereof :  Hasher 
V.  Wood,  54  L.  J.  Q.  B.  419 ;  33  W.  E.  697 ;  Beeves  v.  Gibson,  (1891)  1  a  B. 
652,  C.  A.  But  it  is  inconsistent  with  and  overrules  the  provisions  of  the 
County  Courts  Admiralty  Jiirisdiction  Act,  1868  (31  &  32  V.  c.  71,  ss.  3,  9), 
depriving  parties  of  costs  in  the  Superior  Courts  unless  the  Judge  certifies 
that  the  cause  was  proper  to  be  tried  there:  Bockett  v.  Chippendale,  (1891) 
2  a  B.  293,  C.  A. 

As  to  the  threefold  jurisdiction  of  the  Court  in  respect  to  costs,  (1)  statutory ; 
(2)  general,  over  its  own  officers ;  and  (3)  in  deahng  with  contested  claims, 
see  observations  in  Be  Park,  Cole  v.  P.,  41  Ch.  D.  326,  331,  C.  A. ;  and  that, 
under  the  general  jurisdiction,  taxation  of  part  of  a  bill  may  be  ordered,  see 
Storer  &  Co,  v.  Johnson  and  Weatherall,  15  App.  Ca.  203 ;  affirming  S,  (7., 
In  re  Johnson  and  Weatherall,  37  Ch.  D.  433,  C.  A. 

As  to  the  inherent  jurisdiction  of  the  Court  to  order  payment  of  costs  by 
unsuccessful  applicant  under  a  statute  silent  as  to  costs,  see  Be  Bombay  Civil 
Fund  Act ;  Pringle  v.  Secretary  of  State  for  India,  40  Ch.  D.  288,  C.  A. 

Where  Pit  sues  to  enforce  a  legal  right,  and  there  is  no  misconduct  on  his 
part,  the  Court  cannot  withhold  costs:  Cooper y.  Whittingham,  15  Ch.  D. 
501 ;  and  see  Florence  v.  Mallinson,  65  L.  T.  354 ;  Upmann  v.  Forester,  24 
Ch.  D.  231 ;  Wiitman  v.  Oppenheim,  27  Ch.  D.  260 ;  Goodhart  v.  Hyeit,  25 
Ch.  D.  182 ;  and,  conversely,  there  is  no  power  to  ^ve  costs  to  an  Tin- 
successful  Pit :  Be  Foster  and  G.  W.  By,  Co.,  8  Q.  B.  D.  515,  C.  A. ;  Dicks 
V.  Totes,  18  Ch.  D.  76,  C.  A. ;  but  this  rule  does  not  prevent  the  Court  from 
^ving  out  of  a  fund  the  costs  of  an  unsuccessful  application  reasonably 
mcurred  for  the  ascertainment  of  the  fund :  Butcher  v.  Pooler,  24  Ch.  D.  273, 
CA. 

Where  there  are  distinct  issues,  the  word  **  event"  must  be  read  distribu- 
lively :  Myers  v.  Defries,  5  Ex.  D.  180,  C.  A. ;  and  see  Ellis  v.  Desilva, 
6  Q.  B.  D.  521,  C.  A. ;  Shrapnel  v.  Laing,  20  Q.  B.  D.  334,  C.  A. 

As  to  what  is  "  good  cause  "  for  depriving  a  successful  party  of  costs,  see 
Huxley  y.  West  London  Extension  By,  Co,,  14  App.  Ca.  26 ;  Forster  v. 
Farquhar,  (1893)  1  Q.  B.  564,  C.  A.;  Bostock  v.  Bamsey  Urban  District 
Council,  (1900)  2  Q.  B.  616,  C.  A. ;  as  to  the  necessity  of  such  cause  being 
shown,  Wight  v.  Shaw,  19  Q.  B.  D.  397,  C.  A. ;  Baines  v.  Bromley,  6  Q.  B.  D. 
691 ;  that  ike  power  of  the  Judge  may  be  exercised  without  application  being 
made  to  him  at  the  trial,  Turner  v.  Heyland,  4  C.  P.  D.  432 ;  Collins  v.  Welch, 
6  0.  P.  D.  27,  C.  A. ;  or  upon  application  after  verdict,  Kynaston  v.  Mackinder, 
47  L.  J.  Q.  B.  76 ;  37  L.  T.  390 ;  and  that  by  declining  at  the  trial  to  exer- 
cise his  discretion  he  does  not  necessarily  become  functus  officio,  Huxley  v. 
W*  L,  By.  Co.,  sup. 
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Eyen  in  an  action  tried  by  a  jury,  tho  Court  has  power,  upon  good  cause 
shown,  to  deprive  a  successful  party  of  costs:  Myers  v.  DefrieSy  4  Ex.  D. 
176,  C.  A. ;  Harnett  v.  Vyse,  5  Ex.  D.  307,  C.  A. ;  and  in  exercising  its 
discretion  may  consider  ms  conduct  previously  to,  as  well  as  during,  the 
litigation :  Harnett  v.  Vyse,  sup,  at  p.  311 ;  but  not  letters  or  conversations 
written  or  declared  to  be  **  without  prejudice" :  Walker  v.  Wihher,  23  Q.  B.  D. 
335,  C.  A. ;  and  a  Pit  }>artially  successful  may  be  ordered  to  pay  costs : 
HarHs  v.  Petherick,  4  a  B.  D.  611,  C.  A. 

An  order  giving  Deft  against  third  parties  such  costs  as  he  is  "  entitled  to 
by  law  "  is  not  an  exercise  of  discretion  under  the  rule :  Lewin  v.  Trimming, 
21  Q.  B.  D.  230. 

By  the  Supreme  Court  of  Judicature  Act,  1890  (53  &  54  V.  c.  44),  s.  6,  sub- 
ject to  the  Judicature  Acts,  **  and  the  rules  of  Comi;  made  thereunder,  and  to 
the  express  provisions  of  any  statute,  whether  passed  before  or  after  the  com- 
mencement of  this  Act,  the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court,  including  the  admon  of  estates  and  trusts,  shall  be  in  the 
discretion  of  the  Court  or  Judge,  and  the  Court  or  Judge  shall  have  full 
power  to  determine  by  whom  and  to  what  extent  such  co5s  are  to  be  paid." 

By  virtue  of  this  section,  wherever  an  Act  enabling  a  public  body  to  take 
land  compulsorily  contains  no  provision  as  to  the  costs  of  payment  out  of 
Court  of  moneys  paid  in  under  the  Act,  the  Court  has  jurisdiction  to  order 
the  public  body  to  pay  the  costs  of  and  incidental  to  payment  out:  In  re 
Fishery  (1894)  1  Ch.  450,  C.  A. ;  and  see  as  to  the  far-reaching  effect  of  the 
section.  Be  Wrexham,  <fcc.  Ry.  Co,,  (1900)  1  Ch.  261,  C.  A.;  and  that  the 
section  enables  the  Court,  when  granting  an  application  for  a  habeas  corpus, 
to  order  payment  by  the  Deft  of  the  coi&  of  tne  application  (and  that  such 
jurisdiction  is  not  affected  by  the  provisions  of  sect.  4) :  see  Beg.  y.  Jones, 
(1894)  2  Q.  B.  382. 

By  0.  XYi,  54,  '*the  Court  or  a  Judge  may  decide  all  questions  of  costs 
as  between  a  third  party  a:nd  the  other  parties  to  the  action,  and  may  order 
any  one  or  more  to  pay  the  costs  of  any  other  or  others,  and  give  such  direc- 
tion as  to  costs  as  the  justice  of  the  case  may  require." 

Third  parties,  who  had  in  reaUty  fought  me  Pits  and  failed,  were  ordered, 
together  with  Defts,  to  pay  costs  both  of  successful  appeal  and  in  Court  below : 
Edison  and  Swan  United  Electric  Light  Co,  v.  Holland,  41  Ch.  D.  28,  C.  A. 

In  Hornby  v.  Cardwell,  8  Q.  B.  D.  329,  C.  A.,  a  third  party  was  ordered  to 
pay  all  the  costs  of  the  action,  including  the  costs  of  the  proceedings  between 
Pit  and  Deft. 

Where  a  third  pariy  was  ordered  to  pay  the  costs  of  the  proceedings  taken 
to  bring  him  before  the  Court,  the  order  could  not  be  varied  on  appeal,  though 
by  the  subsequent  judgment  the  action  had  been  dismissed  against  him  with 
costs :  Beynon  v.  Oodden,  4  Ex.  D.  246,  C.  A. ;  but,  sembk,  the  costs  of  the 
interlocutory  proceedings  should  have  been  reserved. 

For  cases  in  which  Deft  has  been  ordered  to  pay  costs  to  third  party,  see 
Dawson  v.  Shepherd,  49  L.  J.  Exch.  529;  28  W.  E.  805;  42  L.  T.  611; 
Yorkshire  Wagon  Co.  v.  Newport  Coal  Co,,  5  Q,.  B.  D.  268. 

By  Jud.  Act,  1873,  s.  49,  no  order  made  by  the  High  Court  as  to  costs  only, 
which  by  law  are  left  to  the  discretion  of  the  Court,  shall  be  subject  to  any 
appeal,  except  by  leave  of  the  Court  or  Judge  making  such  order. 

As  to  cases  within  this  section,  and  as  to  costs  of  appeal  generally,  v,  inf. 
Chap.  XXXVI.,  "  Appeals." 

By  0.  LXY,  27  (37),  the  rules,  orders,  and  practice  as  to  costs  existing 
before  the  Act  are,  so  far  as  not  inconsiBtent  with  the  Acts  and  rules,  to 
remain  in  force.  As  to  references  to  the  taxing  masters,  and  proceedings 
before  them,  v.  inf.  p.  281. 

By  O.  liXY,  27  (25),  the  powers  and  duties  of  the  taxing  masters  are  trans- 
ferred to  the  taxing  officers  of  the  Supreme  Court. 

By  0.  LXY,  13,  tne  Court  or  a  Judge  may  direct  jyayment  of  the  costs  of  a 
Bolr  of  the  Court  when  appointed  guardian  ad  litem  of  an  infant  or  person 
of  unsound  mind :  see  Eady  v.  Elsdon,  (1901)  2  K.  B.  466,  C.  A. 

By  0.  XYI,  31,  unless  otherwise  directed,  costs  ordered  to  be  paid  to  a 
person  admitted  to  sue  or  defend  as  a  pauper,  shall  be  taxed  as  in  other 
oases. 
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TAXATION— FABT7  AlH)  PABTY  AlTD  SOLR  AND  CLIENT  OOSTS. 

Where  ooBts  are  directed  to  be  taxed  nmplicitery  this  means  as  between 
pai^  and  party. 

Where  a  sale  is  directed,  the  costs  are  costs  of  action.  Where  the  costs  are 
not  reserved,  the  successful  party  will  get,  as  costs  of  action,  his  costs  subse<« 
^uent  to  the  hearing,  such  as  costs  of  a  sale,  or  of  inauiries  for  working  out  the 
judgment  (but  not  of  other  matters  wrongly  brougnt  in  imder  it :  Krehl  y* 
Park^  10  Oh.  334) ;  but  the  taxing  master  will  not  tax  the  costs  twice.  If 
the  costs  are  taxed  immediately,  subsequent  costs,  which  cannot  be  taxed  by 
anticipation,  must  be  waived*  or  a  fresh  order  obtained.  If  the  costs  are  to 
be  taxed  as  between  solr  and  client,  or  if  any  costs,  charges,  and  expenses 
not  strictly  costs  of  action  are  to  be  allowed,  or  the  taxation  is  in  any  respect 
to  yar^r  from  taxation  as  between  party  and  party,  this  should  be  expressed 
in  the  judgment  or  order. 

Where  trustees  are  held  entitled  to  costs  from  parties  for  whom  thoy  are 
not  trustees,  it  is  generally  as  between  party  and  party,  but  may  be  given 
them  as  between  solr  and  client :  Turner  v.  Collins^  12  Eq.  438 ;  though 
there  is  no  fund  to  take  them  from :  Edenborough  v.  Archbishop  of  Canter- 
hury,  2  Buss.  112.  But  the  Court  has  a  general  jurisdiction  to  ^ve  solr  and 
client  costs :  Andrews  v.  Barnes,  39  Ch.  D,  133,  C.  A.,  questiomng  Cockbum 
v.  Edwards,  18  Oh.  D.  449,  0.  A. 

Solr  and  client  costs  can  be  given  though  the  parties  are  before  the  Oourt 
only  by  means  of  a  representation  order :  lU  Davies,  Jenkins  y.  2>,,  W.  N.  (91) 
104  ;  64  L.  T.  824. 

In  ordinary  cases,  where  there  are  no  fiduciary  relations,  only  party  and 
party  costs  will  be  ^ven,  unless  there  is  something  scandalous,  or  gross 
charges  of  fraud  which  have  not  been  sustained :  Turner  v.  Collins,  12  Eq. 
438. 

Where  there  was  such  a  relation  between  the  parties,  and  the  Ooiirt  by 
consent  referred  all  matters  in  dispute,  including  costs,  to  an  arbitrator,  he 
had,  without  special  authority,  power  to  give  solr  and  client  costs :  Mordue 
V.  Palmer,  6  Oh.  22. 

Belators  in  charity  cases  generally  have  solr  and  client  costs :  Morg.  &  D. 
139 ;  Dan.  69. 

An  unfounded  action  to  recover  a  charity  fund  of  small  amount  in  the 
hands  of  trustees  was  dismissed  with  solr  and  client  costs:  Andrews  v. 
Barnes,  sup. 

The  oosta  of  a  sequestration  were  not  given  as  between  solr  and  client : 
lie  Shapland,  23  W.  K.  40. 

In  a  representative  case  for  the  opinion  of  the  Oourt  in  a  winding-up,  party 
costs  only  were  allowed  out  of  the  assets :  Be  Mutual  8oc,,  Qrimwade  v. 
Mtdual  8oc,,  18  Oh.  D.  530. 

Primd  facie,  where  the  official  solr  is  appointed  guardian  ad  litem,  he  gets 
party  and  party  costs  only  :  Eady  v.  Elsdon,  (1901)  2  K.  B.  460,  0.  A. 

When  costs  are  directed  to  be  taxed  as  between  solr  and  client,  it  does  not 
necessarily  mean  that  all  costs  which  the  solr  is  entitled  to  against  his  client 
are  to  be  allowed,  but  the  allowance  will  vary  according  to  the  circumstances 
of  the  case ;  regard  being  had  to  the  position  of  the  parties,  and  the  fund  out 
of  which  the  costs  are  to  oe  paid ;  and  a  distinction  is  made :  1st,  where  such 
costs  are  payable  out  of  a  fund  belonging  to  other  parties ;  2ndly,  where 
such  costs  are  payable  out  of  a  common  fund,  in  which  the  party  has  only  a 
limited  interest ;  and,  3rdly,  where  such  costs  are  payable  out  of  a  fund 
belonging  exclusively- to  the  party  himself. 

Oosts  of  action  as  between  solr  and  client  do  not  include  costs  of  appeals, 
lehearings,  and  exceptions:  Agabeg  y.  Hartwell,  5  Beav.  271,  273;  nor  of  a 
case  sent  to  another  Oourt :  Salkeld  v.  Johnston,  1  M.  &  G-.  533 ;  but  only 
costs  reasonably  incurred  in  ordinary  course :  Hill  v.  Peel,  L.  E.  5  0.  P.  172. 

The  addition  of  the  words  **  and  consequent  thereon,"  or  ''and  relating 
thereto,"  or  both  sets  of  words,  to  the  words  **  as  between  solr  and  client, 
give  respectively  a  wider  range  to  the  taxation.  Where  the  costs  are  to  be 
paid  out  of  a  party's  own  fund,  all  the  above  words  may  properly  be  inserted ; 
and  in  acting  upon  them  the  taxing  master  will  use  bis  discretion  according 
to  the  circumstances  as  to  the  extent  of  the  allowance. 

An  order  imposing  oosts  by  way  of  penalty  is  irregular,  but  may  bo 

yoL.  I.  s 


268  Co8ts.  [chap.  xyh. 

upheld  if  right  in  sobstanoe :  WiUmoU  y.  Barber,  17  Ch.  D.  772,  C.  A. ;  and 
that  Bolr  and  client  costs  should  not  be  awarded  by  way  of  damages,  see 
Cockhwm  y.  Edwards,  18  Ch,  D.  449,  469,  C.  A. 

Where  an  inquiry  as  to  damages  is  directed,  the  costs  of  the  inquiry  will 
in  general  be  reeenred,  so  that  the  Ck>urt  may  retain  control  oyer  them :  Slack 
y.  Midland  Ry.  Co.,  16  Oh.  D.  81. 

See  S.  0.  F.  E.,  r.  67,  as  to  proyiding  for  fees  of  taxation  out  of  a  fund  in 
Oourt 

nrrSBLOGUTOBT  AFFLIOATIONS— COSTS  BSBSEySD. 

Where  interlocutory  applications  haye  been  ordered  to  stand  to  the  trial 
and  are  not  then  mentioned  to  the  Judge,  the  costs  of  such  applications  are 
to  be  treated  as  costs  in  the  action  and  taxed  accordingly,  and  need  not  be 
mentioned  in  the  judgment.  Where  interlocutory  applications  haye  been 
disposed  of,  but  the  costs  haye  been  reseryed,  such  costs  are  not  to  be  men- 
tioned in  the  judgment  or  order,  or  allowed  on  taxation,  without  the  special 
direction  of  the  Judge :  British  Natural  Premium  Assoc,  y.  BywaUr,  (1897) 
2  Ch.  631. 

Where  an  action  for  alleged  infringement  of  copyright  is  dismissed  with 
''  full  costs,"  the  costs  are  to  be  taxed  in  the  ordinary  way  as  between  party 
and  party :  Avery  y.  Wood,  (1891)  3  Ch.  116,  C.  A. 

PUBLIC  AUTHOEinBS  PEOTEOTION  ACT,  1893. 

By  this  Act  ^66  &  67  Y.  c.  61),  s.  1,  where  after  the  commencement 
of  that  Act  (1  Jan.  1894),  any  action,  prosecution,  or  other  proceeding  is 
commenced  in  the  United  Kingdom  against  any  person  for  any  act  done  in 
pursuance,  or  execution,  or  intended  execution  of  any  Act  of  Parliament,  or 
of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect  or 
default  m  the  execution  of  any  sudi  Act,  duty,  or  authority,  and  wheneyer 
in  any  such  action  a  judgment  is  obtained  by  the  Deft,  it  shall  carry  costs 
to  be  taxed  as  between  soir  and  client 

This  enactment  applies  to  judgments  in  all  actions  brought  in  the  Ch.  D. 
in  whole  or  in  part  for  injunction  or  damages,  but  not  to  appeals  or 
interlocutory  applications :  Field-en  y.  Morley  Corp,,  (1900)  A.  C.  133,  H.  L. ; 
(1899)  1  Ch.  1,  C.  A. ;  and  see  Boberts  v.  Qwyrfai  District  Council,  (1899) 
1  Ch.  683 ;  (1899)  2  Ch.  683,  C.  A. ;  and  to  an  action  brought  for  the  purpose 
of  obtaining  a  declaration  only :  Grand  Junction  Waterworks  Co.  y.  Hampton 
U.  D,  Council,  15  Times  L.  E.  412;  107  L.  T.  187;  43  S.  J.  570;  or  an 
action  of  trespass  against  a  district  council  who,  by  their  officials,  used  a 
public  highway:  Oreenwell  y.  Howell,  (1900)  1  Q.  B.  536,  C.  A.;  and  m 
general  whereyer  a  corporation  are  acting  in  pursuance  of  any  ^'pubHc 
authority":  Chamberlain  y.  Bradford  Corp,,  83  L.  T.  518;  and  see 
Markey  v.  Tolworth  Hospital  Board,  (1900)  2  Q.  B.  464;  but  a  company 
incorporated  for  purposes  of  profit  as  well  as  pubHc  utility  is  not  entitled 
to  the  benefit  of  the  Act:  A,  G,  y.  Margate  Pier  Co.,  (1900)  1  Ch, 
749;  The  Tdun  (1899),  P.  236,  239.  Judgment  for  the  Defts  carries  the 
right  to  costs  as  between  solr  and  client,  and  the  Court  has  no  discretion  to 
direct  the  taxation  otherwise :  Harrop  y.  Mayor  of  Osaett,  (1898)  1  Ch. 
626 ;  and  see  Toms  y.  Clacton  Urban  Council,  W.  N.  (98)  61 ;  and  the  right 
subsists  although  tiie  judgment  as  drawn  up  contains  no  direction  as 
to  taxation,  ana  does  not  show  ex  facie  that  the  case  falls  within  the  Act : 
j^.  Met,  Trams,  Co,  y.  London  County  Council,  (1898)  2  Ch.  146;  and  an 
order  in  Chambers  by  consent  dismissing  the  action  with  costs  is  a  "  judg- 
ment obtained "  by  befts  entitling  them  to  the  benefit  of  the  Act :  Shaw 
V.  Hertfordshire  County  Council,  (1899)  2  Q.  B.  282,  C.  A. 

The  Act  does  not  take  away  the  discretionary  power  of  the  Court  to 
depriye  the  Defts  of  costs  **  for  good  cause  "  under  0.  Lxy,  1 :  Bostock  y. 
Bamsey  Urban  CouncU,  (1900)  1  Q.  B.  367. 

ALLOWANCES. 

As  to  giying  security  for  costs,  v.  iup,  p.  26  et  seq, ;  Chap.  IV.,  **  Secubity 
FOB  Costs." 

By  0.  Lxy,  27  (60),  when  a  cause  is  struck  out  of  the  paper  for  some  defect 
on  the  part  of  the  Pit,  and  again  set  down,  Deft  is  to  be  allowed  the  costs  so 
occasioned:  v.  sup,  p.  160. 
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As  to  co0t8  of  creditors  ooming  in  under  an  admon  judgment,  see  O.  ly, 
58,  et  inf.  Chap.  XLIV.,  **  Adminibtration.*' 

Where  an  admon  action  is  brought  in  a  County  Court,  taxation  may  be 
obtained  in  the  High  Court :  Be  Worth,  13  Ch.  D.  621. 

As  to  costs  to  be  allowed  in  taxation  between  party  and  party,  see  0.  lxt, 
27  (29) ;  and  that  in  taxation,  as  between  solr  and  client,  the  taxing  master 
has  a  discretion,  notwithstanding  the  schedule  of  fees :  Byan  y.  Dolan,  Ir, 
Bep.  7  £q.  92. 

And  as  to  the  allowance  of  particular  items  on  taxation,  v.  inf.  Section  IX. ; 
and  for  what  will  be  aUowed  under  the  head  of  **  charges  and  expenses," 
V.  Chap.  XLL,  "Tritstbes." 

The  assignor  of  a  lease  was  entitled,  in  an  action  against  the  assignee  for 
breach  of  contract  to  indemnify,  to  recoyer  as  damages  fuU  f and  not  only 
taxed)  costs  of  an  unsuccessful  defence  of  an  action  by  the  landlord :  Howard 
V.  Lovegrove,  L.  E.  6  Ex.  43. 

A  liquidator  will  haye  to  pay  the  costs  of  a  groundless  appeal  or  application, 
whether  he  gets  them  out  of  the  estate  or  not :  Ferrao'e  Case,  9  Ch.  355 ; 
and  see  Be  London  Drapery  Stores,  (1898)  2  Ch.  684. 

And  so  in  the  case  of  a  trustee  in  bankruptcy  proyoking  litigation :  Exp, 
Angerstein,  9  Ch.  479;  Be  Pettit,  1  Ch.  D.  478.  But  an  official  liquidator 
defending  an  action  in  the  name  and  on  behalf  of  the  co.  is  not  personally 
liable  for  costs:  Fraser  y.  Brescia  Steam  Tram,  Co,,  56  L.  T.  771.  See  also 
Buckley,  300. 

A  Deft  whose  interest  has  ceased  cannot  obtain  payment  of  his  costs: 
Wym>er  y.  Dodds,  11  Ch.  D.  436. 

An  order  for  payment  of  costs  by  two  or  more  persons  is  joint  and  seyeral 
as  between  them  and  the  payee. 

But  as  between  themselyes,  the  costs  payable  by  two  co-Defts  to  the  Fit 
may  be  payable  by  one  of  ihem,  and  the  other  may  haye  liberty  to  apply  in 
Chambers  as  to  payment  of  such  costs  by  his  co-Deft  to  him:  Wilson  y. 
Thomsonj  20  Eq.  459 ;  and  see  Furlong  y.  Scanlon,  Ir.  Rep.  9  Eq.  202. 

And  that  "judgment  for  Pit  with  costs  "  only  carries,  as  against  a  co-Deft, 
such  costs  as  Pit  has  incurred  by  the  act  of  that  Deft,  see  Stumm  y.  Dixon, 
22  Q.  B.  D.  529. 

Formerly,  where  the  costs  of  any  of  the  Defts  were  to  be  borne  by  another 
Deft,  the  Court  did  not  in  general  order  them  to  be  paid  directly  by  the  one 
Deft  to  the  other,  but  directed  the  Pit  to  pay  Ihem  to  the  Deft  who  was  to 
reoeiye  them,  and  to  recoyer  them  against  the  Deft  who  was  to  bear  them ; 
but  now  the  proper  practice  is  to  make  a  direct  order  between  the  Defts : 
Budow  y.  Great  Britain  Mutual  Soc,  17  Ch.  D.  600,  C.  A. 

In  Wilson  y.  Thomson,  20  Eq.  459,  where  a  decree  was  made  with  costs, 
against  two  Defts,  and  the  suit  was  caused  by  the  misconduct  of  one  of  them, 
he  had  to  bear  them  as  between  him  and  his  co-Deft. 

As  to  enforcing  payment,  v.  in/.  Chap.  XXVII.,  "Execution." 

As  to  the  reyiew  of  taxation,  see  inf.  Section  IX. 

'Where  an  action  is  dismissed  with  costs,  taxation  takes  place  without  any 
order,  unless  prohibited  by  Ihe  Court  or  a  Judge,  upon  special  application  of 
partjr  affgrieyed:  O.  Lxv,  27  (33). 

A  judCTient  dismissing  an  action  with  costs,  carries  the  costs  of  a  motion 
by  the  Pit  which  stood  oyer  until  the  trial,  and  was  not  brought  on : 
Oosnell  y.  Bishop,  38  Ch.  D.  385;  and  as  to  costs  of  proceedmgs  in 
Chambers  and  interlocutory,  v.  inf.  Chap.  XVIII.,  "Chambebs";  Chap. 
XXIV.,  "Motion." 

By  O.  LXV,  23,  on  interlocutory  applications,  the  Court  may  direct  payment 
of  a  sum  in  gross,  in  Heu  of  taxed  costs.  This  rule  is  frequently  acted  upon 
in  Chambers. 

By  0.  LXV,  27  (33),  the  taxing  master  may  tax  the  costs  payable  by  any 
party  without  any  oitler  referring  them  for  taxation,  unless  the  Court  pro- 
nibits  it,  and  costs  so  taxed  are  recoyerable  by  fieri  jfadas  or  elegit.  But  as 
this  rule  is  only  permissiye,  the  taxing  masters  do  not  generally  act  upon  it, 
and  it  is  still  tke  practice  to  insert  the  direction  for  taxation. 

By  O.  LXV,  27  (34),  the  course  of  proceedings  is  regulated  where  costs  are 
directed  to  be  taxed  *'  in  case  the  parties  differ." 

By  r.  27  (35 J,  where  any  costs  are  by  any  judgment  or  order  directed  to  be 
taxed,  and  to  be  paid  out  of  any  money  m  Court,  the  taxing  officer,  in  his 
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oertificate,  is  to  state  the  total  amount  of  all  such  costs  as  taxed,  withoat  any 
direction  for  that  purpose  in  such  judgment  or  order. 

In  Be  Blighty  21  W.  E.  573,  costs  incurred  in  the  Probate  CJourt  -were 
ordered  to  come  out  of  the  residue  which  had  been  paid  into  Court  to  the 
credit  of  infants,  under  36  G.  III.  c.  52. 

By  0.  LXY,  27  (23),  where  any  party  appears  upon  an  application  in 
which  he  is  not  interested,  or  upon  which  he  ought  not  to  attend,  he  will  not 
be  allowed  his  costs  unless  expressly  directed;  and  by  r.  27  (27),  the  taxing 
master  may  direct  who  shall  attend  the  taxation,  and  disallow  the  costs  of 
unnecessary  attendance. 

B.  27  (28),  provides  against  any  party  being  prejudiced  by  any  other 
party  refusii^  or  neglecting  to  bring  in  his  costs  for  tsucation. 

By  r.  27  (43^,  costs  of  actions  commenced  or  proceeding  in  a  District 
Begistry  are  to  be  the  same  as  in  London. 

Where  final  judgment  is  entered  in  the  District  Begistry,  costs  are  to  be 
taxed  in  such  regiirtry,  unless  the  Court  or  a  Judge  shall  otherwise  direct : 
O.  XXXY,  4 ;  but  any  party  may  appeal  to  a  Judge  by  summons  within  four 
days  after  the  District  Begistrsir's  decision,  or  such  nirther  time  as  may  be 
allowed  by  the  Judge  or  l£e  Begistrar :  r.  9. 

The  Court,  howeyer,  will  not,  except  under  special  circumstances,  direct 
the  costs  of  an  admon  action  to  be  taxed  in  the  District  Begistry,  though 
prosecuted  there  down  to  further  consideration.  But  if  such  an  order  is 
made  the  Paymaster  is  bound  to  act  upon  the  certificate  of  the  District 
Eemstrar :  Be  WiUon,  WiUon  v.  Alltree,  27  Ch.  D.  242. 

file  taxation  of  party  and  party  costs  in  the  Liyeipool  and  Manchester 
District  Begistries  proceeds  on  the  same  principles  as  obtain  in  London 
taxing  masters'  offices  where  the  costs  in  other  District  Begistries  are  taxed : 
Be  Dixon,  Tousey  y.  Sheffield,  (1898)  2  Ch.  443,  C.  A. 

Where  judgment  has  been  entered  in  the  District  Be^try,  the  Judge, 
under  0.  xxxv,  r.  4,  and  O.  LXV,  r.  27,  sub-r.  41,  has  jurisdiction  in  me 
exercise  of  his  discretion  to  refer  objections  on  taxation,  which  haye  been 
dealt  with  by  the  District  Begistrar,  to  a  taxing-master  of  tlie  Supreme  Court 
for  re-taxahon:  Stevens  y.  Oriffin,  (1897)  2  Q.  B.  368,  C.  A. 

When  all  that  is  claimed  by  an  action  could  haye  been  obtained  by  sum- 
mons, the  Court  has  only  allowed  same  costs  as  on  a  summons :  see  (/Kelly 
V.  Culverhouse,  W.  N.  (87)  36;  Barr  v.  Harding,  m  W.  B.  216;  68  L.  T.  74; 
Briton  Medical  Assoc,  y.  Britannia  Fire  Assoc,,  W.  N.  (88)  245 ;  59  L.  T.  888 ; 
London  Steam  Dyeing  Co,  y.  Dighy,  57  L.  J.  Gk,  505 ;  58  L.  T.  724 ;  Johnson 
y.  Evans,  60  L.  T.  29 ;  or  has  difiusdlowed  costs :  Be  Johnson,  Wagg  y.  Shandy 
53  L.  T.  136 ;  36  W.  B.  497 ;  Blackett  y.  B.,  51  L.  T.  427. 

As  to  the  costs  of  motions,  v.  in/.  Chap.  XXTV. ;  of  petitions,  inf.  Chap, 
yxm. ;  of  special  cases,  inf.  Chap.  XXI. ;  of  proceedings  in  Chambers, 
in/.  Chap.  Xviii. ;    of   trustees,  and  their  charges  and  expenses,  in/. 


generally,  see  Morg.  &  W. ;  Dan.  Chap.  XVili.  pp.  953  et  seq. 


HIGHSB  Am)  LOWEB  SCALE. 

By  0.  liXY,  8,  9,  in  causes  and  matters  commenced  after  the  rules  oame  into 
operation,  costs  are  to  be  taxed  according  to  the  lower  scale  in  App.  N.,  but- 
the  fees  in  the  column  headed  ^'higher  scale"  in  that  appendix  may  be 
allowed,  either  generally,  or  as  to  particular  business  in  any  cause  or  matter, 
if  **on  special  grounds,  arising  (1)  out  of  the  nature  and  importance,  or 
(2)  the  difficulty,  or  (3)  urgency  of  the  case,"  ttie  Court  or  a  Judge  shall  so 
order,  or  if  the  taxing  officer,  under  directions  giyen  to  'hiTn  by  Uie  Court 
or  a  Judge,  shall  think  such  allowance  ought  to  be  made  upon  such  special 
grounds. 

By  r.  10,  upon  any  reference  to  tax,  as  between  solr  and  client,  including 
charges  for  business  done  in  any  cause  or  matter,  the  taxing  master  may 
allow  the  higher  scale  fees  if,  on  such  special  grounds,  he  thinks  the  aUowanoe 
ought  to  be  made. 

in  order  that  the  higher  scale  should  be  allowed,  it  is  not  sufficient  that 
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the  case  is  one  of  importanoe  and  difficulty,  but  there  must  be  "special 
-grounds  arising  "  in  one  of  the  three  ways  mentioned  in  the  rule :  Williamson 
T.  North  Staffordshire  By,  Co,,  32  Ch.  D.  399,  0.  A.  (containing  observations 
on  Lydney  &  Wigpool  Co,  v.  Bird,  31  Oh.  D.  328);  The  Horace,  9  P.  D.  86; 
Paine  y.  ChishcHm,  39  W.  B.  353 ;  and  if  none  of  those  conditions  exist  appeal 
will  He:  5.(7. 

Difficulty  and  complication,  and  the  fact  that  a  case  has  been  conducted 
with  extreme  ability,  are  not  special  groimds  for  allowing  costs  on  the 
higher  scale :  Bivington  v.  Garden,  (1901)  1  Oh.  661  (a  partition  action) ;  nor 
an  allegation  of  fraud :  Assets  Development  Co,  y.  Vlose  Bros,,  (1900)  2  Olu 
717  ;  r.  9  being  designed  to  meet  cases  where  an  expensive  class  of  witnesses 
are  required,  as  in  patent  actions:  8,  C,  and  see  Fraser  y.  Brescia  Steam 
Tram,  Co,,  56  L.  T.  771 ;  Hopkinson  y.  St,  James,  &c.  Electric  Co,,  W.  N. 
(93)5,  0.  A. 

Where  the  higher  scale  was  allowed  in  the  Court  of  first  instance,  it  was 
allowed  also  by  the  0.  A;,  on  reversing  the  decision  and  dismissing  the 
action :  Turton  v.  T,,  42  Oh.  D.  128,  149,  0.  A. 

The  amount  of  the  fund  in  quesMon  cannot,  per  se,  be  a  special  ground : 
Be  Spettigue's  Trusts,  32  W.  E.  385 ;  nor  the  fact  that  Deft  submits  to  an 
injunction  for  a  deliberate  infringement  of  Pit's  rights  (as  so  to  rule  would 
be  to  impose  a  penalty  on  him  for  submitting) :  Hudson  v.  Osgerhy,  32  W.  E. 
566;  50  L.  T.  323;  nor  on  motion  for  interlocutory  injunction  that  im- 
portant questions  are  raised :  Grafton  v.  Waison,  51  L.  T.  141 ;  nor  the  mere 
fact  that  an  issue  of  fraud  is  raised :  Be  Terrell,  22  Oh.  D.  473,  0.  A. ;  secus, 
as  against  a  party  making  unfounded  charges  of  fraud :  Harrison  v.  Leviner^ 
24  Ch.  D.  594 ;  and  the  met  i^t  the  Pit  in  issuing  the  writ  has  certified  the 
lower  scale  does  not  interfere  with  the  discretion :  S,  C,  And  see  Moseley  v. 
Victoria  Bubber  Co.,  67  L.  T.  143, 148 ;  Pooley's  Trustee  v.  Whetham,  33  Ch.  D. 
at  p.  120;  Be  Chaytor's  Settled  Estates  Act,  25  Ch.  D.  651 ;  Cardiff  Steamship 
Co.  y.  Barwick,  53  L.  T.  56 ;  Ellington  v.  Clark,  38  Ch.  D.  332 ;  68  L.  T.  818 ; 
Horner  v.  OyUr,  49  L.  J.  0.  P.  655. 

As  to  the  discretion  of  the  taxing  officer  on  taxation  on  lower  scale  in 
County  Court,  see  Be  Langlois  and  Biden,  (1891)  1  Q.  B.  (0.  A.)  349 ;  and  as 
to  the  scale  of  fees  in  the  Chancery  Court  of  Lancaster  in  cases  under  the 
amount  or  value  of  300?.,  see  Be  Manchester  Beat  Ice,  &c,  Co,,  (1900)  1  Oh. 
573,  C.  A. 

OOUirrY  COTJBT  SCAIiE. 

By  0.  Lxv,  12,  "in  actions  founded  on  contract,  in  which  the  Pit  recovers, 
by  judgment  or  otherwise,  a  sum  (exclusive  of  costs)  not  exceeding  50/.,  he 
shall  be  entitled  to  no  more  costs  than  he  would  have  been  entitled  to  had 
he  brought  his  action  in  a  County  Court,  unless  the  Court  or  a  Judge  other- 
wise orders." 

By  the  County  Courts  Act,  1888  (51  &  52  V.  c.  43),  s.  116  (substituted 
for  sect.  5  of  the  County  Courts  Act,  1867),  a  Pit  in  an  action  founded  on 
contract,  which  could  have  been  commenced  in  a  County  Court,  recovering 
loss  than  201,,  is  not  to  be  entitled  to  any  costs,  and  recovering  less  than 
50/.,  only  to  County  Court  costs ;  subject  to  a  proviso  that  if,  within  twenty- 
one  days  after  service  of  writ,  or  further  time,  if  ordered,  he  obtains  an 
order,  under  O.  xrv,  empowering  him  to  enter  judgment  for  20/.  or  upwards, 
he  is  to  be  entitled  to  High  Court  costs. 

Under  sect.  5  of  53  &  54  Y.  c.  44,  and  0.  LXy,  1,  the  Court  has  a  complete 
discretion  not  only  as  to  the  incidence,  but  as  to  the  quantum  of  costs  to 
be  allowed :  Neaves  v.  Spooner,  58  L.  T.  164 ;  36  W.  E.  257  ;  and  will  allow 
costs  on  the  High  Court  scale  where  the  action  proves  a  proper  one  to  be 
there  decided :  Williams  v.  Allen,  60  L.  T.  103 ;  W.  N.  (89f  48 ;  and  see 
Oppenheimer  y.  Davenport,  W.  N.  (84)  57 ;  Copley  v.  Jackson,  W.  N.  (84)  94. 

The  section  applies  to  an  action  in  which  a  solr  is  Pit :  Blair  y.  Eider,  21 
Q.  B.  D.  185 ;  and  wherever  the  action  is  of  a  kind  which  a  County  Court 
can  entertain  (whatever  the  amount  claimed) :  Solomon  v.  Mulliner,  (1901) 
1  Q.  B.  76,  C.  A. ;  but  not  where  costs  are  given  by  statute,  e.g,,  under  the 
Dramatic  Copyright  Act,  3  &  4  W.  IV.  c.  15,  by  way  of  full  and  reasonable 
indemniW:  Beeves  v.  Gibson,  (1891)  1  ft.  B.  652,  0.  A. 

As  to  uie  application  of  sect.  6  of  the  County  Courts  Act,  1867,  where  the 
Pit's  claim  was  reduced  by  set-off  or  counter-claim,  see  Potter  v.  Chambers, 
4  0.  P.  D.  69 ;  Chatfield  y.  Sedgwick,  4  0.  P.  D.  459 ;  Neale  y.  Qtathe,  4 
Ex.  D.  286  (where  the  origioal  daim  exceeding  60/.,  the  Pit  was  held 
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entitled  to  High  Court  costs) ;  Lvmd  y.  Campbdl,  14  Q.  B.  D.  821 ;  Ahrhecker 
V.  Frost,  17  Q.  B.  D.  606;  Stooke  v.  Taylor,  5  Q.  B.  D.  676  {q.  v.,  as  to  dis- 
tinction between  set-off  and  counter-claim). 

As  to  the  application  of  O.  lxy,  12,  where  an  action  of  contract  is  referred 
to  arbitration,  costs  abiding  event,  see  Hyde  y.  BearcUley,  18  Q.  B.  D. 
244 ;  EmmoU  v.  Heye,  36  W.  B.  237  ;  W.  N.  (87)  243. 

A  Fit  bringing  himself  within  the  proviso  in  sect.  116,  by  obtaining  judg- 
ment for  20/.  or  upwards  under  0.  xiv,  is  entitled  to  High  Court  costs  of 
the  whole  action,  though  he  recovers  less  than  50/.  (or  50/.  and  no  more ; 
O.  LXV,  12^ :  Millington  v.  Harwood,  (1892)  2  Q.  B.  166,  C.  A. ;  as  (per 
Pield,  J.)  tne  policy  of  the  Act  is  to  encourage  proceedings  in  the  High 
Court  wnen  the  benefit  of  0.  xiy  can  be  obt^ed :  Barker  y.  HempBtead, 
.23  a  B.  D.  8. 

Where  judgment  is  signed  as  to  part  of  the  claim  in  the  High  Court 
and  the  rest  of  the  action  is  then  transferred  to  the  County  Court,  the  Pit  is 
entitled  to  have  his  costs  taxed  upon  the  scale  applicable  to  the  aggregate 
amount  recovered :  White  v.  Headland's  Patent  Electric  Storage  Battery  Go,, 
(1899)  1  a.  B.  607,  C.  A.,  approving  of  Keebley,  Bennett,  (1894)  2  Q.  B.  329; 
and  disapproving  Bailey  v.  Watson  &  Co.,  (1898)  2  Q.  B.  270;  and  see 
WHght  &  Son  v.  Bull,  (1900)  1  Q.  B.  124. 

"Where  by  reason  of  an  **  admitted  set-off"  within  s.  57  of  the  County 
Courts  Act,  1888  (61  &  62  Y.  c.  43),  the  action  could  have  been  brought  in 
the  County  Court,  the  Pit  under  O.  lxy,  12,  is  only  entitled  to  oosts  on  the 
County  Court  scale :  Lovejoy  v.  Cole,  (1894)  2  Q.  B.  861. 

DELAY  OB  MISCONDTTOT. 

By  O.  LXY,  11,  ''if  in  any  case  it  shall  appear  to  the  Court  or  a  Judge 
that  costs  have  been  improperly  or  without  any  reasonable  cause  incurred, 
or  that  by  reason  of  any  undue  delay  in  proceeding  under  any  judgment  or 
order,  or  of  any  misconduct  or  default  of  tne  solr,  any  costs  properly  incurred 
have  nevertheless  proved  fruitless  to  the  person  incurring  me  same,  the 
Court  or  Judge  may  call  on  the  solr  of  the  person  by  whom  such  costs  have 
been  so  incurred  to  show  cause  why  such  costs  shoidd  not  be  disallowed  as 
between  the  solr  and  his  client,  and  also  (if  the  circumstances  of  the  case 
shall  require)  why  the  solr  should  not  repay  to  his  client  any  costs  which  the 
client  may  have  Seen  ordered  to  pay  to  any  other  person,  and  thereupon  may 
make  such  order  as  the  justice  of  tne  case  may  require.  The  Court  or  Judge 
may,  if  they  or  he  think  fit,  refer  the  matter  to  a  taxing  officer  for  inquiry 
and  report ;  and  direct  the  solr  in  the  first  place  to  show  cause  before  such 
taxing  officer,  and  may  also,  if  they  or  he  think  fit,  direct  or  authorize  the 
official  solr  of  the  Supreme  Court  to  attend  and  take  part  in  such  inquiry. 
Such  notice  (if  any)  of  the  proceedings  or  order  shall  be  given  to  the  client 
in  such  manner  as  the  Court  or  Judge  may  direct.  Any  costs  of  the  official 
solr  shall  be  paid  by  such  parties  or  out  of  such  funds  as  the  Court  or  a  Judge 
may  direct ;  or,  if  not  otherwise  paid,  may  be  paid  out  of  such  moneys  (if 
any)  as  may  be  provided  by  Parliament." 

This  rule  extends  to  costs  incurred  in  actions  pending  on  24th  October, 
1883  (when  the  rule  came  into  operation),  and  to  costs  payable  out  of  a  fund, 
and  applies  notwithstanding  a  previous  order  for  taxation  of  costs  of  an 
action.  The  powers  conferred  by  it  may  be  exercised  by  the  Judge  of  his 
own  motion  without  any  request  from  any  of  the  parties :  Brown  v.  Burdett, 
37  Ch.  D.  207,  C.  A. ;  and  for  observations  as  to  the  jurisdiction  of  the  Court 
as  to  disallowing  costs  improperly  incurred  in  an  adbninistration  action,  see 
Be  Scowby,  S.  v.  S,,  (1897)  1  Ch.  741,  C.  A. ;  as  to  saddling  solrs  with  oosts 
of  the  day  where  they  know  of  the  illness  of  a  material  wi&ess  and  neglect 
to  give  notice  in  time  to  keep  the  case  out  of  the  list,  see  Shorter  y.  Tod- 
Heatley,  W.  N.  (94)  21. 

Where  an  admon  suit  was  commenced  in  1873,  and  the  chief  clerk's 
certificate  not  made  until  1884,  the  Court  on  further  consideration  directed 
the  taxing  master  to  inquire  as  to  the  cause  of  the  deday,  and  disallow  any 
costs  occasioned  by  improper  delay :  Fumess  y.  Davis,  33  W.  B.  820 ;  61 
L.  T.  864.  See  Porm,  sup.  No.  26,  p.  261 ;  and  see  /n  re  OrmsUm,  Ooldring 
y.  Lancaster,  68  L.  T.  74 ;  69  L.  T.  694 ;  36  W.  E.  216 ;  Be  Dale,  Stuhbs  y.  D., 
62  L.  T.  28, 
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PBOT.TXTTY,  ETO. 

By  O.  Lxv,  27  (20),  the  Court  or  Judge  may  direct  tlie  costs  of  any  pro- 
ceeding (whether  the  same  is  ohjected  to  or  not)  which  is  improper,  vexatious, 
unnecessary,  or  contains  vexatious  or  unnecessary  matter,  or  is  of  iinneces- 
sary  length,  or  caused  by  misconduct  or  negligence,  to  be  disallowed ;  or  may 
direct  the  taxing  officer  to  look  into  the  same,  and  disallow  the  costs  thereof, 
or  of  such  part  thereof  as  he  shall  find  to  be  improper  or  unnecessary  or 
vexatious,  or  to  contain  unnecessary  matter,  in  which  case  the  parW  whose 
costs  are  so  disallowed  is  to  pay  the  costs  thereby  occasioned  to  tne  other 

Sartiee;  and  where  the  question  has  not  been  raised  before  the  Court  or 
udge,  the  taxing  officer  is  to  look  into  the  same  (and  as  to  evidence,  although 
the  same  may  be  entered  as  read),  and  thereupon  the  same  consequences 
shaill  follow  as  if  he  had  been  specially  directed  to  do  so :  see  Form  25,  p.  251. 
As  to  the  discretion  to  be  exercised  by  the  taxing  master  on  taxation  with  a 
view  to  payment  out  of  a  fund  or  estate  or  assets  of  a  co.,  see  O.  lxy,  27  (38a), 
and  in/,  p.  282. 

By  27  (21)  the  taxing  officer  may  in  such  cases  adjust  such  costs,  certifying 
for  payment  or  set-off,  or  may  delay  their  allowance ;  and  by  27  (22),  where 
questions  as  to  such  costs  are  dealt  with  at  Chambers  in  the  Ch.  D., 
tiie  Master  is  to  make  a  note  thereof  for  the  information  of  the  taxing 
officer. 

By  0.  xxxvni,  3,  the  costs  of  every  affidavit  which  shall  unnecessarily  set 
forth  matters  of  hearsay,  or  argumentative  matter,  or  copies  of  or  extracts 
from  documents,  shall  be  paid  oy  the  party  filing  the  same. 

In  taxing  costs  of  respondent  in  the  House  oi  Lords,  the  appendix  beine 
of  undue  length,  no  costs  were  allowed  for  drawing,  and  aU  costs  of  so  much 
as  consisted  of  shorthand  notes  of  arguments  were  disallowed  :  Singer  Manu' 
facturing  Co.  v.  Loog,  8  App.  Ca.  15. 

In  order  that  a  party  may  be  allowed  under  this  rule  costs  occasioned  to 
him  by  improper  proceedings  by  another  party,  there  must  have  been  a  dis- 
allowance of  such  costs  either  by  the  Court  or  by  the  taxing  master  on  one  of 
the  grounds  mentioned  in  the  rule.  Therefore,  where  costs  of  particulars  in 
a  patent  action  are  disallowed  for  want  of  the  statutory  certificate  of  reason- 
ableness, the  Fit  is  not  entitled  to  the  costs  occasioned  to  him  by  them,  and 
the  taxing  master  cannot  enter  into  the  question  whether  they  were  improper : 
Garrard  v.  Edge,  44  Ch.  D.  224,  C.  A. 

As  to  the  inherent  power  of  the  Court  to  take  pleadings  or  affidavits  off 
the  file  for  prolixity,  see  Hill  v.  Hart-Davis,  26  Ch.  D.  470,  C.  A.,  where,  an 
affidavit  of  documents  being  of  oppressive  lene;th,  the  Court,  to  avoid  delay 
and  expense,  allowed  it  to  remain  on  the  file,  but  ordered  the  party  filing  it 
to  pay  the  costs :  and  see  Cracknall  v.  Janaon,  11  Ch.  D.  1. 

;By  0.  LXV,  27  (8J,  the  necessity  for  or  propriety  of  separate  proceedings  by 
several  Def  ts  is  to  oe  inquired  into  by  the  taxing  officer ;  there  is  no  appeal 
from  his  decision:  BeaUie  v.  L,  Ebury,  22  W.  K.  68;  43  L.  J.  Ch.  80;  and 
see  Woods  v.  IT.,  6  Ha.  229;  Oreedy  v.  Lavender,  11  Beav.  417;  e<  tr^. 
Chap.  XLIY.,  *' Administration"  ;  and  as  to  trustees  severing  in  defence, 
inf.  Chap.  XU.,  "Trustees";  and  generally,  Morg.  &  D.  88,  262. 

The  Court  would  not  deprive  of  their  costs  Defts  who  were  successful  at 
the  hearing,  on  the  ground  that  they  might  have  raised  the  defence  by 
demurrer:  Bush  v.  Trowbridge^  &c,  Co,,  10  Ch.  459;  but  see  Be  Star  and 
Garter  Hotel,  42  L.  J.  Ch.  374. 


COSTS  OP  PART  OP  ACTION— APP0BTI0NMBNT—8ET-0PP. 

Where  a  Deft  has  put  himself  in  the  right  by  a  tender  or  payment  into 
Court,  the  Court,  in  the  exercise  of  its  discretion  in  a  fit  case,  allows  Pit  his 
costs  up  to  time  of  tender  or  payment,  and  gives  the  Deft  the  subsequent 
costs  of  action :  see  Buckton  v.  Higgs,  4  Ex.  D.  174 ;  The  WiUiam  Symington, 
10  P.  D.  1.  And  as  to  the  effect  of  an  offer  by  Deft  to  settle  or  compromise, 
see  Trotter  v.  Maclean,  13  Ch.  D.  674;  Fennessy  v.  Day,  55  L.  T.  161 ; 
Birmingham  Land  Co.  v.  X.  &  N.  W.  By.  Co.,  57  t.  T.  185;  36  Ch.  D.  650; 
Jenkina  y.  Hope,  (1896)  1  Ch.  278. 
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Where  a  Pit  obtains  a  judgment  with  costs  as  to  one  object  of  the  action, 
but  entirely  fails  as  to  another  object,  and  as  to  that  his  action  is  dismissed 
with  costs,  the  costs  are  apportioned,  and  the  costs  of  one  part  set  off  against 
the  costs  of  the  other :  A,  G,  v.  Carrington,  6  Beav.  458. 

A  Deft  being  entitled  *'  to  fight  from  every  available  point  of  advantage," 
if  he  succeeds  generally,  ought  not  to  be  deprived  of  costs  merely  because  he 
has  failed  on  some  defences ;  secus^  if  he  raises  and  contests  a  distinct  issue 
on  which  he  fails :  Blank  v.  Footman,  PreUy  &  Co.,  39  Ch.  D.  678. 

Where  costs  are  ordered  to  be  paid  out  of  a  particular  fund,  that  does  not 
determine  that  that  fund  is  ultimately  to  bear  them ;  and  where  any  question 
remains,  it  is  proper  to  add  the  words  ^*  without  prejudice  to  the  question  as 
to  what  fund  is  primarily  liable  to  bear  such  costs  " :  Sheppard  v.  B.y  33 
Beav.  130 ;  Dan.  1009. 


AFPOBTIOKHEirr. 

When  the  Court  gives  part  of  the  costs  of  the  action  it  may  do  so  in  two 
ways :  the  one  will  invotsre  an  apportionment  of  the  whole  of  the  general 
charges;  the  other  will  extend  only  to  the  excess  of  expense  incurred  in 
consequence  of  the  particular  matter  directed  to  be  excepted.  For  an 
instance  of  the  application  of  both  modes  in  an  original  and  cross  suit,  see 
Beghie  v.  Fenwick,  6  Ch.  869. 

in  the  former  case,  where  the  Court  directs  taxation  of  the  costs  of  one  of 
several  objects  of  the  action,  that  direction  according  to  the  settled  practice 
in  the  Ch.  D.  carries  not  only  so  much  of  the  costs  of  the  action  as  relates 
exclusively  to  that  particular  object,  but  also  a  portion  of  the  costs  of  every 
general  proceeding  m  the  action :  Ileighington  v.  Grant,  1  Beav.  230 ;  Hardy 
V.  Hull,  17  Beav.  356;  Proud  v.  BaU8,  14  W.  E.  306;  35  L.  J.  Ch.  341;  14 
L.  T.  14.  The  costs  relating  exclusively  to  one  object  are  charged  to  that 
alone,  and  those  common  to  both  apportioned  between  them :  A.  G.  y, 
Carrmgton,  6  Beav.  458  ;  Knight  v.  Purasell,  28  W.  E.  90 ;  49  L.  J.  Ch.  120; 
14  L.  T.  681;  Jenktjis  v.  Jackson,  60  L.  J.  Ch.  45;  S.  C,  in  C.  A.,  fl891) 
1  Ch.  89 ;  though,  semhle,  it  might  be  otherwise  in  Q.  B.  D. ;  and  see  Throck- 
morion  v.  Crowley,  3  Eq.  196.  For  the  actual  mode  of  apportioning  in  such 
cases,  see  the  certificate  of  the  clerks  in  Court  in  Heighington  v.  Grant,  auv. 

A  decree  in  two  suits  (original  and  cross)  directed,  as  to  the  second,  that 
it  should  be  dismissed  with  costs  so  far  as  it  sought  to  set  aside  a  certain 
security,  and  that  the  Pit  in  that  suit  should  pay  to  B.  (the  Pit  in  the  first 
suit)  his  costs  in  the  first  suit,  *'  so  far  as  the  same  have  been  increased  by 
the  answer  of  F.,"  the  Pit  in  the  second  suit.  The  latter  costs  were  held  to 
include  so  much  of  the  bill  as  was  framed  to  anticipate  the  answer,  and 
carried  a  proportion  of  the  costs  of  the  hearing.  As  to  the  costs  of  the  cross 
suit,  F.  had  to  pay  the  proportion  of  the  general  costs  (as  in  Heighington  y. 
Grant,  1  Beav.  228  et  sup,) :  Beghie  v.  Fenwick,  6  Ch.  869. 

In  the  latter  of  the  two  cases  above  referred  to,  where  it  is  intended, 
either  in  directing  payment  of  certain  costs,  or  in  excluding  them  from  the 
costs  of  the  suit,  that  the  amount  only  should  be  paid  or  excluded  by  which 
the  costs  have  been  increased  by  that  particxdar  matter,  it  should  be  dis- 
tinctly so  expressed.  The  effect  of  tne  terms  in  which  the  orders  have 
been  expressed  with  reference  to  these  two  modes  of  taxation  has  been 
sometimes  doubted;  but  it  has  been  settled  that  Forms  15,  17,  18,  sup, 
pp.  248,  249,  involve  an  apportionment  of  ^e  general  charges,  by  the  use 
of  the  expressions  **  relate  to  "  or  **  occasioned  by  " ;  and  that  Form  19,  sup, 
p.  249,  in  which  the  words  used  are  '*  except  so  far  as  such  coste  have  been 
mcreased  by,"  does  not  involve  such  apportionment. 

But  where  a  Deft  was  allowed  to  withdraw  his  defence  on  paying  Pit's  costs, 
*'  so  far  as  they  were  occasioned  "  by  the  defence,  the  Deft  was  only  liable  to 
pay  the  increased  coste,  and  not  an  apportioned  part  of  the  general  coste ;  the 
Master  of  the  Eolls  observing  that  the  general  nue  above  steted  was  applicable 
where  the  costs  were  occasioned  by  a  particular  charge  or  matter,  but  not  to 
coste  occasioned  by  a  defence :  Beal  and  Personal  Advance  Co.  v.  McCarthy y 
18  Ch.  D.  362,  C.  A. 

Where  Pit,  succeeding  as  to  one  only  of  three  items  claimed,  was  to  recover 
against  Defte  cpste  rightly  incurred  in  recovering  the  amount,  and  the  Defts 
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to  recover  from  Pit  costs  rightly  incurred  in  defending  themselyes,  Pit  was 
h^d  entitled  to  general  costs  :  Sparrow  v.  Hilly  9  Q.  B.  D.  675,  0.  A. ;  but 
this  case  does  not  lay  down  any  general  rule  applicable  to  Chancery  actions : 
Harle^  v.  Hwnt,  W.  N .  (87)  184 ;  and  see  Jenkins  v.  Jackson^  60  L.  J.  Ch.  46 ; 
S.  0.  in  C.  A.,  (1891)  1  Ch.  89,  where,  the  order  being  in  similar  terms  as  to 
costs  relating  to  separate  claims,  Pit  was  not  entitled  to  the  general  costs. 

Where  a  party  was  successful  on  one  point  and  not  on  others,  the  taxing 
master  apportioned  the  costs  by  taxing  tiiem  as  a  whole  and  dividing  them 
in  thirds  :  Knight  v.  Purssell,  28  W.  E.  90 ;  49  L.  J.  Ch.  120 ;  41  L.  T.  681 ; 
followed  in  Jenkins  y.  Jackson,  sup. 

By  O.  LXY,  2,  where  issues  in  fact  and  law  are  raised  upon  a  claim  or 
counter-claim,  tiie  costs  of  the  several  issues  respectively,  both  in  law  and 
fact,  shall,  unless  otherwise  ordered,  follow  the  event. 

In  general,  costs  which  have  been  saved  by  a  counter-claim  being  brought 
instead  of  a  cross  action  are  not  to  be  taken  into  account;  and  therefore,  in 
the  absence  of  special  direction,  where  there  is  a  coimter-claim,  costs  incurred 
in  the  action  wtdch  have  not  been  increased  by  reason  of  the  counter-claim 
ought  not  to  be  apportioned :  Atlas  Metal  Co,  v.  Miller,  (1898^  2  Q.  B.  600, 
C.  A.,  explaining  previous  cases — ex,  gr,.  Saner  v.  Bilton,  11  Cn.  D.  416  (and 
see  Form  15,  p.  248);  Mason  v.  Brentini,  15  Ch.  D.  287,  C.  A. ;  although 
the  result  on  the  whole  may  be  in  favour  of  the  Deft :  Re  Brotvn,  Ward  v« 
Morse,  23  Ch.  D.  337,  C.  A. ;  Baines  v.  Bromley,  6  Q.  B.  D.  691,  C.  A. 

Where  claim  was  dismissed  without  costs,  and  counter-claim  with  costs, 
and  if  costs  of  counter-claim  should  not  amount  to  half  the  entire  costs  of 
action,  Deft  was  to  pay  the  difference,  the  latter  direction  was,  on  appeal, 
held  irregular  as  imposing  costs  by  way  of  penalty,  but  the  whole  order  was 
substantially  within  the  discretion  of  the  Judge  as  amounting  to  dismissal  of 
claim  and  counter-claim  with  direction  for  Deft  to  pay  half  the  costs  of 
action :  Willmott  v.  Barber,  17  Ch.  D.  772,  C.  A. ;  and  see  Mayor  of  Bradford 
V.  Pickles,  (1894)  3  Ch.  53,  n. 

On  trial  with  jury,  where  the  judgment  was  that  Pit  should  recover  against 
Deft  his  costs  of  suit,  and  Deft  recover  costs  of  counter-claim,  the  Pit  was 
entitled  to  the  general  costs :  Baines  v.  Bromley,  6  Q,.  B.  D.  691,  C.  A. ;  and 
in  such  a  case  it  is  immaterial  whether  the  judgment  is  drawn  up  for  Pit  on 
claim  and  Deft  on  counter-claim,  or  for  Deft  for  balance  under  0.  zxi,  17  : 
Shrapnel  v.  Laing,  20  Q.  B.  D.  334,  C.  A. 

On  tiial  without  jury,  where  the  claim  was  admitted  subject  to  the  counter- 
claim, the  costs  of  claim  and  counter-claim  were  to  be  taxed  as  if  they  were 
separate  actions:  Finska  Angfartygs  Aktiebolaget  v.  Brown,  W.  N.  (91)  116. 

As  to  the  application  of  the  same  principles  where  the  action  is  referred 
and  the  costs  are  to  abide  the  event  of  reference,  see  Ellis  v.  Desilva,  6 
a  B.  D.  521,  C.  A. ;  Stooke  v.  Taylor,  6  Q.  B.  D.  569 ;  and  inf.  Chap.  XXVI., 
**  Aebiteations." 

Where  on  trial  of  issues  official  referee  found  for  Pit  on  claim  and  Defts 
on  counter-claim  for  larger  sum,  the  action  being  for  work  done,  and  the 
counter-claim,  being  in  the  nature  of  a  defence  on  the  ground  of  the  inferiority 
of  the  work,  judgment  was  given  for  the  Defts  with  costs,  as  having  sub- 
stantially succeeded :  Lowe  v.  Holme,  10  Q.  B.  D.  286. 

Where  two  Pits  claimed  in  respect  of  two  different  causes  of  action,  and 
one  succeeded  and  the  other  failed,  the  successful  Pit  was  entitled  to  his 
general  costs,  and  the  other  was  to  pay  to  the  Deft  the  costs  occasioned  by 
his  being  joined :  Viscount  Gort  v.  Bowney,  17  Q.  B.  D.  625,  C.  A. 


BET-OFF. 

Where  several  points  are  in  dispute,  and  each  party  succeeds  on  some  or 
one  of  them,  the  costs  may  be  set  off  one  against  the  other,  and  Pit  or  Deft 
ordered  to  pay  the  balance:  Bankart  v.  Tennant,  10  Eq.  141,  150;  see 
Forms  15,  18,  23,  sup,  pp.  248,  249,  250.  And  as  to  such  direction,  see 
Tayhr  v.  Fopham,  15  Ves.  72;  Dan.  983,  984. 

Where,  however,  so  much  of  an  information  as  related  to  one  of  two 
objects  was  dismissed  without  costs,  and  the  A.  G.  was  directed  to  be  paid 
tus  costs  of  the  other  part,  this  was  held  to  be  an  exception  to  the  general 
rule:  A,  O,  y,  Carrington,  6  Beav.  454. 
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By  O.  Lzv,  27  (21),  in  any  case  in  which  a  party  entitled  to  receive  oosfs 
18  liable  to  pay  costs  to  any  other  party,  the  taxing  officer  may  tax  the  costs 
such  party  is  so  liable  to  pay,  and  may  adjust  the  same  by  way  of  deduction 
or  set- off,  or  may,  if  he  shall  think  fit,  delay  the  allowance  of  the  costs  such 
party  is  entitled  to  receive  until  he  has  paid  or  tendered  the  costs  he  is  Uable 
to  pay ;  or  such  officer  may  allow  or  certify  the  costs  to  be  paid,  and  direct 
payment  thereof,  and  the  same  may  be  recovered  by  the  party  entitled  thereto 
m  the  same  i^^anner  as  costs  ordered  to  be  paid  may  be  recovered. 

By  0.  LXY,  14,  a  set-off  for  costs  between  parties  may  be  allowed,  notwith- 
standing the  solr*8  lien  for  costs  in  the  particular  cause  or  matter  in  which 
the  set-off  is  sought. 

The  rule  does  not  apply  to  costs  in  independent  proceedings :  ffaaadl  v. 
Stanley,  (1896)  1  Ch.  607 ;  see  Edwards  v.  Hope,  14  Q.  B.  D.  922 ;  but  only 
to  costs  in  the  same  action :  Blakey  v.  Latham^  41  Ch.  D.  518 ;  and  accord- 
ingly costs  incurred  in  the  High  Court  cannot  be  set  off  against  costs  obtained 
in  the  County  Court,  although  the  proceedings  axe  between  the  same 
parties :  ffassell  v.  Stanley,  sup.  The  Court  has  a  discretion,  whether  under 
the  rules  of  1883  or  under  the  practice  previously  prevailing :  Edwards  v. 
Hope,  Bup, 

The  right  to  set  off  damages  under  judgments  in  different  actione  is  un- 
affected by  the  rule :  Ooodfellow  v.  Gray,  (1899)  2  Q.  B.  498,  C.  A. 

Costs  which  a  party  is  ordered  to  pay  personally  may  be  set  off  against 
costs  which  he  is  entitled  to  receive  out  of  a  fund  in  Court :  Batten  y.  Wedg- 
wood Coal  Co,,  28  Ch.  D.  317  ;  but  there  is  no  right  of  set-off,  either  of  costs 
or  money  recovered,  against  costs  or  money  payable  in  another  and  distinct 
proceeding :  Re  Harrald,  Wilde  v.  Wal/ord,  31  W.  E.  518. 

Where  on  appeal  an  action  was  dismissed  with  costs,  and,  as  a  consequence 
of  that  dismissal,  a  cross  action,  which  had  been  dismissed  by  the  Court 
below,  was  remitted  for  trial,  a  stay  of  taxation  with  a  view  to  a  set-off 
against  probable  costs  in  the  cross  action,  not  having  been  applied  for  when 
the  judgment  of  the  Court  of  Appeal  was  delivered,  could  not  be  afterwards 
granted  :  Automatic  Weighing  Machine  Co.  v.  Combined  Weighing,  <fec.  Co,,  58 
L.  J.  Ch.  647  ;  61  L.  T.  536 ;  37  W.  R.  636. 

Where  an  appeal  by  a  party  entitled  to  costs  out  of  the  estate  (the  certificate 
of  taxation  bemg  ready  for  signature)  was  dismissed  with  costs,  the  Court  of 
Appeal  declined  to  order  a  set-off,  but  stayed  payment  of  costs  to  the  appellant 
for  a  fortnight  so  as  to  give  time  for  the  consideration  of  the  set-oft  oy  the 
taxing  master :  Be  Crawshay,  Dennis  v.  C,  45  Ch.  D.  318,  C.  A. 

The  Court  of  Bankruptcy  wiU  not  allow  costs  of  proceedings  in  the  High 
Court  to  be  set  off  agamst  costs  in  bankruptcy :  Exp.  Griffin,  Be  Adams^  14 
Ch.  D.  37,  C.  A. 

As  to  set-off  of  costs  caused  by  Deft  to  Fit  in  an  action  for  infringement  of 
a  patent,  dismissed  with  costs,  and  where  the  Deft  did  not  receive  a  certificate 
under  46  &  47  V.  c.  57,  s.  29  (6),  see  Garrard  v.  Edge,  44  Ch.  D,  224,  0.  A. 

Costs  ordered  to  be  paid  by  the  Master  of  the  Bolls  were  on  motion  directed 
by  the  Master  of  the  Bolls  to  be  set  off  against  costs  ordered  to  be  paid  by 
the  Lord  Chancellor  and  by  the  Master  of  the  Bolls .:  Cattell  v.  Simons,  6 
Beav.  304. 

Where  process  had  issued  against  Fit  for  costs  ordered  to  be  paid  by  him 
to  Defts,  Defts  had  leave,  on  motion,  to  set  off  costs  subsequently  ordered  to 
be  paid  by  them  to  Fit,  they  undertaking  not  to  levy  more  than  the  balance. 
The  order  to  set  off,  not  having  been  asked  for  when  the  order  for  costs 
against  Defts  was  made,  was  made  without  costs :  Bryon  v.  Saloon  Omnibus 
Co.,  4  Drew.  646.  The  order  to  set  off  may  be  obtained  at  Chambers:  see 
BolHxrU  V.  Buee,  8  Ch.  D.  198,  200. 

Where  the  Fit's  bill  was  dismissed  against  husband  and  wife,  the  costs 
were  directed  to  be  paid  to  the  husband :  see  Form  18,  aup.  p.  249 ;  and  his 
receipt  alone  was  sufficient.  And  where  the  bill  was  dismissed  wiih.  costs, 
only  so  far  as  it  sought  to  charge  the  wife's  separate  estate,  she  not  having 
defended  separately  or  made  herself  liable  for  the  costs,  they  were  directed 
to  be  set  off  against  a  sum  due  from  the  husband  for  rent :  }r  right  v.  Chard, 
V.-C.  K,  17  Dec.  1859,  B.  373;  4  Drew.  702. 

In  Um/reville  v.  Johnson,  10  Ch.  580,  on  appeal,  the  bill  was  dismissed 
with  costs,  so  far  as  concerned  one  Fit,  and  a  decree  with  costs  made  in 
favour  of  tiie  other,  and  Deft  was  only  to  pay  the  balance. 
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As  to  the  liability  of  several  Defts  employing  the  same  solr,  see  Re 
Colquhoun,  5  D.  M.  &  G.  35 ;  and  Mr.  Eellett's  certificate,  Id.  36 ;  and  see 
Mortgage  Ins,  Corp.  v.  Caiiadian,  <fec.  Co.,  (1901 J  2  Oh.  377. 

As  to  apportioning  costs  of  admon  action  oetween  different  estates  or 
assets,  v.  inf.  Chap.  22LIV.,  **  Admini8TRA.tion  " ;  and  Re  Allen,  Daviea  t. 
Chatwood,  11  Ch.  D.  244. 

As  to  apportionment  of  costs  of  action  to  administer  trusts  of  a  settlement 
between  appointed  and  unappointed  shares,  see  Moore  y.  Dixon,  15  Oh. 
D.  566. 


INTEBE8T  ON  COSTS— COSTS  HADE  A  OHABQB. 

The  Pit's  costs  of  snit,  not  having  been  paid  by  Deft  pursuant  to  decree 
for  sale  of  property  subject  to  Plt^  lien,  were  ordered  to  be  paid  to  Pit's 
solr  out  of  tne  proceeds  of  the  sale,  with  interest  at  £4  p.  c.  from  the  date  of 
certificate  of  taxation,  subject  to  recouping  the  estate  to  the  extent  of  any- 
thing recovered  from  Deft :  Townshe^id  v.  Martin,  V.-O.  S.,  5  Dec.  1853, 
B.  241 ;  and  see  decree  in  Lock  v.  Lomas,  V.-C.  S.,  24  Nov.  1855,  giving 
interest  on  costs. 

In  Matthias  v.  M.,  V.-C.  8.,  16  Jan.  1858,  B.  588,  costs  were  directed  to 
be  a  charge  on  settled  estates,  with  interest  at  £4  p.  c,  which  the  life 
tenant  was  to  keep  down.  Where  a  mortgagee's  costs  are  ordered  to  be 
added  to  his  security,  the  amount  so  charged  carries  interest  at  4  p.  c.  from 
the  date  of  the  allocatur :  Lippard  v.  Ri3cetts,  41  L.  J.  Ch.  595.  And  for 
direction  that  costs  shall  be  a  charge  on  real  estate,  v.  inf.  Chap.  XLIV., 
*  •  Administration,"  and  Chap.  XXXVIII. ,  *  *  Infants."  An  order  for  taxa- 
tion and  payment  of  costs  by  Deft  was  a  charge  on  his  realty  from  the  date  of 
the  taxing  master's  certificate;  but  as  against  purchasers,  &c.,  only  from  its 
registration  under  1  &  2  V.  c.  110:  Har grave  v.  H.,  23  Beav.  484;  and 
for  the  decree,  see  Chap.  XL VII.,  **  Mortgages."  The  allocatur  of  a 
taxing  master,  though  registered,  was  no  charge,  but  a  final  order  for  pay- 
ment, when  registered,  was ;  Shaw  v.  NeaU,  20  Beav.  157  ;  1  Jur.  N.  S.  666 ; 
6  H.  L.  C.  581.  To  make  the  costs  bear  interest  under  that  Act  (sects.  17, 
18),  there  must  be  an  order  for  their  payment  by  some  person,  and  it  will 
not  be  payable  on  costs  to  be  raised  from  an  estate :  A.  G.  y,  Nethercote,  11 
Sim.  529 ;  and  see  Tayl^  v.  Jardine,  1  Ha.  316;  Chad  wick  v.  Holt,  4  W.  R. 
791 ;  />.  Beaufort  v.  Phillips,  1  D.  &  S.  321.  And  as  to  certificates  of 
taxation  between  solr  and  client,  imder  the  6  &  7  V.  c.  73,  see  sect.  43  of 
that  Act. 

In  Morley  v.  Mendham,  V.-C.  W.,  5  June,  1858,  B.  1282,  trustees  were 
to  be  at  liberty  to  advance  a  sum  out  of  the  personal  estate  for  repairs  on  the 
real  estate,  such  sum  and  the  costs  to  be  a  charge  on  the  latter,  with  interest 
at  £4  p.  c. 

The  direction  for  payment  of  interest  ought  not  to  be  inserted  as  a  common 
form.  Interest  was  not  given  on  costs  paid  on  an  undertaking  to  refund  if 
appeal  successful,  which  event  had  happened :  Edge  y.  Oallon,  W.  N.  (99) 
137  C.  A. 

By  the  Solicitors  Act,  1860  (23  &  24  V.  c.  127),  s.  27,  whei^a  payment  is 
ordered  of  costs  previously  taxed,  the  Court  or  Judge  may  give  interest  at 
£4  p.  c.  from  the  date  of  the  certificate  of  taxation.  This  only  applies  to 
sobs :  Jenner  v.  Morris,  11  W.  R.  943 ;  2  N.  B.  479. 

As  to  the  allowance  of  interest  on  costs  on  taxation  in  the  absence  of 
special  direction,  and  under  the  Solicitors'  Remuneration  Act,  v,  inf.  p.  308 
ttseq^. 
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Section  HE. — Taxation. 

1.  Order  of  Course  to  tax  Bill  delivered  mthin  One  Month — Solicitors 

Act,  1843  (6  4"  7  r.  e.  73),  «.  37. 

Upon  the  petition  of  B.  of  &c.,  this  day  preferred  unto  this  Court,  it 
was  alleged  that  the  Petr  employed  the  aboye-named  A.  as  his  solr  in 
[state  business  in  which  solr  was  employed^ ;  that  the  said  solr,  on  or 
about  the  —  day  of  —  (t.  *.,  within  one  calendar  month,  s,  48),  de- 
livered unto  the  Petr  his  bill  [or  bills]  of  fees  and  disbursements,  which, 
as  the  Petr  is  advised,  ought  to  be  taxed ;  that  the  said  solr,  on  or 
about  the  —  day  of  — ,  delivered  unto  the  Petr  his  bill  [or  bills]  of 
fees  and  disbursements,  which,  as  the  Petr  is  advised  [If  so,  contains 
charges  for  work  not  done  on  his  retainer,  and  which  the  Petr  is 
not  liable  to  pay,  and  the  same  does  or  do  not  contain  any  item 
for  business  done  in  any  Court ;  as  to  these  allegations,  see  s.  37], 
ought  to  be  taxed ;  that  the  Petr  submits  to  pay  what  shall  appear 
to  be  due  to  the  said  solr  on  the  taxation  of  his  said  bill  [or  bills] ; 
It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  it 
be  referred  to  the  taxing  master  to  tax  and  settle  the  said  bill 
[or  bills],  and  that  the  Petr,  and  also  the  said  solr,  do  produce  before 
the  said  master,  upon  oath,  as  he  shall  direct,  all  books,  papers, 
and  writings  in  their  custody  or  power  respectively  relating  to  the 
matters  hereby  referred,  or  any  of  them  ;  And  that  they  be  examined 
touching  the  same  matters,  or  any  of  them,  as  the  said  master  shaU 
direct ;  And  it  is  ordered  that  the  said  solr  do  give  credit  for  all  sums 
of  money  by  him  received  of  or  on  account  of  the  Petr,  and  be  at 
liberty  to  charge  all  sums  of  money  paid  by  him  to  or  on  account  of 
the  Petr ;  And  it  is  ordered  that  if  the  said  bill  [or  bills],  when  taxed, 
be  less  by  a  sixth  part  than  the  said  bill  [or  bills]  as  delivered,  the 
said  master  do  tax  the  costs  of  the  Petr  of  this  reference,  and  if  the  said 
bill  [or  bills],  when  taxed,  shall  not  be  less  by  a  sixth  part  than  the 
said  bill  [or  bills]  as  delivered,  the  said  master  do  tax  the  costs  of  the 
said  solr  of  this  reference ;  And  the  said  master  is  to  certify  the  amount 
due  from  the  Petr  to  the  said  solr,  or  from  him  to  the  Petr,  as  the  case 
may  be,  having  regard  to  the  costs  of  this  reference  so  to  be  taxed  as 
aforesaid,  and  any  simi  or  sums  of  money  which  may  have  been  so 
received  or  paid  as  aforesaid ;  And  it  is  ordered  that  the  amount  so  to  be 
certified  be  paid,  within  twenty-one  days  after  service  of  this  order, 
and  of  the  taxing  master's  certificate,  to  be  made  in,  pursuance  thereof, 
by  the  party  from  whom  to  the  party  to  whom  the  same  shall  be 
certified  to  be  due,  unless  the  Court  shaU,  upon  special  circumstances, 
to  be  certified  by  the  said  master,  otherwise  order,  upon  application  to 
be  made  within  one  week  after  the  date  of  the  said  master's  certificate, 
by  the  party  liable  to  pay  such  amount ;  And  it  is  ordered,  that  upon 
payment  by  the  Petr  to  the  said  solr  of  what  may  be  certified  to  be 
due  to  him  as  aforesaid,  or  in  case  it  shall  appear  that  there  is  nothing 
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due  to  hiniy  he,  the  said  solr,  do  deliyer  to  the  Petr  upon  oath  all  deeds, 
books,  papers,  and  writings  in  his  custody  or  power  belonging  to  the 
Petr ;  And  it  is  ordered  that  no  proceedings  be  commenced  against  the 
Petr  in  respect  of  the  said  bill  [^or  bills]  pending  this  reference. 

The  direction  for  deliyer^  up  of  the  client's  papers,  &c.  is  discretionary, 
and  should  not  be  inserted  in  tne  order  when  tne  action  in  which  the  bill 
of  costs  has  been  delivered  is  still  pending:  Exp,  Jarman,  4  Gh.  D.  835 
(following  Re  Byrchy  8  Beav.  824 ;  disapproving  Re  Teague,  11  Beav.  318). 

For  forms  of  application,  see  D.  G.  F.  1045  ei  9eq. 


2.  Order  of  CaursCj  by  Consent. 

Ufon  the  petition  of  B.  of  &c.,  it  was  alleged  that  the  Petr  employed 
the  above-named  A.  as  his  solr  in  &c.  [Form  1,  sup,'] ;  That  the  said 
solr,  on  or  about  the  —  day  of  — ,  delivered  unto  the  Petr  his  bill  of 
fees  and  disbursements  which  the  Petr  desires  to  tax ;  \Jf  the  solr 
employed  in  presenting  the  petition  is  not  the  solr  in  whose  matter  the 
petition  is  headed,  add  That  the  Petr  submits  to  pay  what  shall  appear 
to  be  due  to  the  said  solr  on  the  taxation  of  his  said  bill]  ;  It  was 
therefore  prayed,  and  the  said  solr  having  signed  the  petition  and 
consented  to  this  order,  it  is  accordingly  ordered,  that  it  be  referred  to 
the  taxing  master  to  tax  and  settle  the  said  bill,  and  that  the  Petr  and 
also  the  said  solr  do  produce  before  the  said  master  upon  oath  as  he 
shall  direct  all  books,  papers,  and  writings  in  their  custody  or  power 
respectively  relating  to  the  matters  hereby  referred  or  any  of  them, 
and  that  they  be  examined  touching  the  same  matters  or  any  of  them 
as  the  said  master  shall  direct ;  And  it  is  ordered  that  the  said  solr  do 
give  credit  for  all  sums  of  money  by  him  received  of  or  on  account  of 
the  Petr,  and  that  he  be  at  liberty  to  charge  all  sums  of  money  paid 
by  him  to  or  on  account  of  the  Petr ;  and  the  said  master  is  to  certify 
the  amount  due  from  the  Petr  to  the  said  solr,  or  from  him  to  the 
Petr,  as  the  case  may  be,  and  to  tax  the  costs  of  this  reference  and 
certify  the  amount  thereof,  and  whether  more  than  one-sixth  of  the 
amount  of  the  bill  has  been  taxed  off. 


3.  Order  of  Course  to  tax  BiU  delivered  more  than  One  Month  and 
less  than  Twelve  Months^  on  Clienfs  Application — s.  37. 

TTfov  the  petition  of  B.  of  &c.,  it  was  alleged  that  the  Petr 
employed  the  above-named  A.  as  his  solr  in  &c.  [Form  1,  sup. ;  But 
state  date  of  delivery  after  one,  and  within  twelve  calendar  months']  ;  that 
tiie  Petr  submits  to  pay  what  shall  appear  to  be  due  to  the  said  solr  on 
the  taxation  of  his  said  biU;  It  was  therefore  prayed,  and  it  is 
accordingly  ordered,  that  it  be  referred  &c.  to  tax  and  settle  the  said 
bDl. — Usual  directions  [see  Form  1,  sup.] ;  But  the  said  master  is  to 
make  his  certificate  in  a  month,  unless  the  said  master  shall  think  fit 
to  extend  the  time  to  enable  him  to  make  his  certificate ;  or  this  order 
is  to  be  of  no  effect. 
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4.  Like  Order  on  Solicitor's  Application. 

ITpok  tlie  petition  of  the  said  A.  &c.,  it  was  alleged  that  the  Petr 
was  employed  bj  B.  of  &c.  in  &o.  [Form  1,  sup.^;  that  the  Petr 
transacted  such  business,  and  on  the  —  day  of  —  (t .e.,  after  one,  and 
within  twelve  months)  caused  a  bill  of  his  charges,  accompanied  by  a 
letter  subscribed  with  his  own  hand,  to  be  personally  delivered  [or 
sent  by  the  post]  to  the  said  B. ;  that  the  said  B.  has  not  paid  the 
Petr's  said  bill,  nor  taken  any  steps  to  get  the  same  taxed ;  It  was 
therefore  prayed,  and  it  is  accordingly  ordered,  that  it  be  referred  to 
the  taxing  master  to  tax  and  settle  the  said  bill,  and  that  the  Petr  and 
also  the  said  B.  do  produce  &c.,  and  that  they  be  examined  &c. ;  And 
it  is  ordered  that  the  Petr  do  give  credit  for  all  sums  of  money  by  him 
received  of  or  on  account  of  the  said  B.,  and  be  at  liberty  to  charge  all 
sums  of  money  paid  by  him  to  or  on  account  of  the  said  B. ;  And  it  is 
ordered  (in  case  the  said  B.  shall  attend  upon  such  taxation)  that  if 
the  said  bill  when  taxed  be  less  by  a  sixth  part  than  the  said  bill  as 
delivered,  the  said  master  do  tax  the  costs  of  the  said  B.  of  this 
reference;  and  if  the  said  bill,  when  taxed,  shall  not  be  less  by  a  sixth 
part  than  the  said  bill  as  delivered,  the  said  master  do  tax  the  Petr's 
costs  of  this  reference ;  And  the  said  master  is  to  certify  the  amount 
due  from  the  said  B.  to  the  Petr,  or  from  the  Petr  to  the  said  B.,  as 
the  case  may  be,  having  regard  to  the  costs  of  this  reference  (if  taxed 
as  aforesaid),  and  any  sum  or  sums  of  money  which  may  have  been  so 
received  or  paid  as  aforesaid ;  And  it  is  ordered  that  the  amount  (if 
any)  so  certified  to  be  due  from  the  Petr  be  within  Sec.  paid  by  the 
Petr  to  the  said  B.  unless  [see  Form  1,  sup."] ;  And  in  case  the  said 
B.  shall  pay  to  the  Petr  such  sum  as  may  be  certified  to  be  due  to  him 
without  further  order,  or  in  case  the  said  master  shall  certify  that 
there  is  nothing  due  to  the  Petr,  or  that  he  has  been  overpaid.  It  is 
ordered  that  the  Petr  do  deliver  to  the  said  B.,  upon  oath,  all  deeds^ 
books,  papers,  and  writings  in  his  custody  or  power  belonging  to  the 
said  B. ;  And  it  is  ordered  that  no  proceedings  be  taken  by  the  Petr 
against  the  said  B.  in  respect  of  the  said  bill  pending  this  reference ; 
And  it  is  ordered  that  a  copy  of  this  order  be  personally  served  on  the 
said  B.  one  week,  at  the  least,  before  any  appointment  is  taken  out  for 
the  taxation  of  the  said  bill. 

For  form  of  application,  see  D.  0.  F.  1042. 

5.  Order  upon  Summons  for  Taxation, 

XJpoK  the  application  of  A.  &c.,  and  upon  hearing  the  solr  for  the 
applicant  and  the  above-named  solr  in  person,  and  the  applicant,  by 
his  solr,  submitting  to  pay  what  shall  appear  to  be  due  to  the  said 
solr  on  the  taxation  of  the  bills  hereinafter  mentioned,  and  the  said 
solr  consenting,  Let  it  be  referred  to  the  taxing  master  to  tax  the 
two  bills- of  fees  and  disbursements  delivered  in  or  about  the  months 
of  December,  1871|  and  May,  1872,  to  the  applicant  by  the  said  sob; 
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And  Let  the  applicant  and  the  said  solr  produce  &c.  [see  Fonps  1,  2, 
sup.'] — Ee  Brocklesby^  Y.-O.  B.  at  Chambers,  29  May,  1872,  A.  1328. 

6.  Special  Order  to  tax  limited  to  particular  Items. 

<<  Hefeb  &c.  to  tax  and  settle  the  following  disputed  items  in  the 
bill  of  fees  and  disbursements,  and  for  business  done  by  G.,  as  the 
solr  of  the  Fetr,  amounting  to  £ — ,  in  the  petition  mentioned  [state  the 
items  here  or  by  reference  to  a  schedule],^' — Parties  to  produce,  and  be 
examined ;  Costs  reserved ;  No  direction  as  to  costs  of  reference,  or  for 
payment.— See  Be  Tryon,  M.  B.,  22  March,  1844,  B.  761. 

For  terms  of  taxation  after  one  calendar  month  from  bill  dehvered,  see 
Be  BroTtUey,  7  Beav.  488. 

For  order  for  leaye,  pending  taxation,  to  deliyer  additional  bills,  altering 
items  by  enlarging  only,  see  Me  Walters,  9  Beay.  303,  n. ;  but  this  can  only 
be  by  special  leave :  Ih,  302,  n. ;  and  see  inf.  Section  IV.  Form  2,  p.  283. 

And  for  order  for  taxation,  limited  to  items  to  be  specified,  with  con- 
sequent directions,  see  Scougtul  t.  Campbell,  L.  0.,  3  Feb.  1827,  B.  499; 
3  Kuss.  554.' 

For  order  for  taxation  of  so  much  of  bill  of  London  agents  delivered  to 
country  solrs  as  related  to  a  particular  action,  upon  terms  of  payment  into 
Court  by  the  applicants  of  the  whole  amount  claimed  by  the  agents  to  be 
due  to  them,  see  In  re  Johnson  and  Weatherall,  37  Ch.  D.  433,  at  p.  443, 
C.  A. ;  S.  C.yin  D.  P.,  nam,  Storer  A  Co,  v.  Johnson  and  Weatherall,  15  App. 
Oa.  203,  at  p.  209 ;  Beid  v.  Burrows,  (1892)  2  Gh.  413,  415,  0.  A. 

« 
7.  Order  of  Course  for  Taxation  of  Conveyancing  Costs  under 
Lands  Clauses  Consolidation  Actj  1845,  s.  83. 

Upon  the  petition  of  B.  of  &c.  this  day  preferred  &c.,  it  was  alleged, 
That  the  Fetr  and  the  said  A.  cannot  agree  as  to  the  amount  of  the 
said  bill  of  costs,  and  are  therefore  desirous  of  having  the  same  taxed 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845 ; 
It  was  therefore  prayed,  and  it  is  accordingly  ordered,  That  it  be 
referred  to  the  taxing  master  to  tax  and  settle  the  said  bill,  and  that 
the  Fetr  and  also  all  other  parties  do  produce  before  the  said  master 
upon  oath  as  he  shall  direct  all  books,  papers,  and  writings  in  their 
custody  or  power  respectively  relating  to  the  matters  hereby  referred, 
or  any  of  them,  and  that  they  be  examined  touching  the  same  matters 
or  any  of  them  as  the  said  master  shall  direct ;  And  it  is  ordered  that 
if  one  sixth  part  of  such  bill  shall  be  disallowed  on  such  taxation  the 
said  master  do  tax  the  Fetr  his  costs  of  such  taxation,  and  if  one 
sixth  part  of  such  bill  shall  not  be  disallowed  on  such  taxation,  the 
said  master  do  tax  the  said  A.  his  costs  of  such  taxation ;  And  the 
said  master  is  to  certify  the  amount  due  in  respect  of  the  said  bill, 
having  regard  to  the  costs  of  such  taxation  so  to  be  taxed  as  afore- 
said. 

8.  Taxation  with  Leave  to  question  Retainer. 

'<  The  Fetr  by  his  counsel  submitting  to  pay  what,  if  anything,  shall 
appear  to  be  due  to  the  said  L.  {solicitor)  on  the  taxation  of  the  bill  of 
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fees  and  disbursementfi  delivered  to  the  Fetr  by  the  said  L.  on  the  — 
day  of  — ,  Let  it  be  referred  to  the  taxing  master  to  tax  and  settle  the 
said  bill ;  but  the  Fetr  is  to  be  at  liberty  to  dispute  the  retainer  (by 
him)  of  the  said  L.  £U3  his  solr." — Usual  directions,  inserting,  *'i{ 
anything  "  in  the  directions  for  payment. — Re  LinduSy  M.  B.,  1  June, 
1861,  B.  1154. 

And  as  to  ordinary  taxation,  with  liberty  to  the  client  to  question  the  re- 
tainer, see  Be  Thurgood,  19  Beav.  648 ;  Be  Mair,  10  Beav.  187 ;  and  i2«  JSVtton, 
35  Beav.  369,  inf.  p.  274. 


NOTES. 

TAXATION  VmHESi  THE  SOLICITORS  ACT,  1843  (6  &  7  V.  C.  73),  8.  37— 

APPLIOATION  FOB  TAXATION. 

Within  one  calendar  month  from  the  delivery  of  the  bill,  exclusive  of  the 
day  on  which  the  bill  is  delivered  {Blunt  v.  HesUm^  8  Ad.  &  Ell.  577),  an  order 
for  taxation,  under  6  &  7  V.  c.  73,  s.  37,  may  oe  obtained  ex  parte  and  of 
course  :  Be  Becke,  5  Beav.  409 ;  Be  Bromley ,  7  feeav.  488 ;  Holland  v.  Owynne, 
8  Beav.  124. 

After  one  month,  and  before  the  expiration  of  twelve  from  delivery — ^pro- 
vided there  has  not  been  a  verdict  or  writ  of  inquiry  in  an  action  by  the 
solr  to  recover  the  amount,  nor  payment  of  the  bill  (not  being  a  mere 
payment  on  account:  see  Be  Woodardy  18  W.  R.  37) — the  order,  though 
accompanied  with  such  special  directions  as  the  Court  may  t>iinlr  proper  to 
impose,  is  still  of  course,  and  obtained  ex  parte :  Be  Oaitskell,  1  Phill.  576 ; 
Be  Bendery  2  Phill.  69. 

After  twelve  months  from  deliveiy,  and,  within  that  period,  after  verdict, 
writ  of  inquiry,  or  payment,  a  special  application  on  notice  must  be  made, 
and  the  order  will  not  be  made  except  under  special  circumstances  to  be 
proved  to  the  satisfaction  of  the  Judge  to  whom  the  application  shall  be 
made. 

All  applications  under  6  &  7  V.  c.  73,  s.  37  (not  being  applications  for 
orders  of  course),  for  the  taxation  and  delivery  of  bills  of  costs,  and  for  the 
delivery  by  any  solr  of  deeds,  documents,  ana  papers,  must  be  made  to  a 
Judge  at  Chambers  by  simmions,  instead  of,  as  formerly,  by  special  petition : 
see  0.  LV,  2  (15) ;  but  an  application  by  petition  may  be  dealt  with  under 
O.  Lxx,  1,  on  payment  of  difference  of  costs  by  Petrs :  Be  Kellock,  56  L.  T. 
887 ;  35  W.  E.  695 ;  W.  N.  (87)  110;  Be  Fenton,  W.  N.  (94)  128 ;  Oordery, 
331 . 

Leave  to  serve  the  summons  out  of  the  jurisdiction  will  not  be  granted : 
Exp,  Brandon;  Be  Bouron,  54  L.  T.  128 ;  34  W.  R.  352. 

The  person  applying  for  a  special  order  to  tax,  when  the  common  order 
would  nave  sufficea,  pays  the  costs  though  he  succeeds :  Be  Bracey^  8  Beav. 
338 ;  Be  Bignold,  9  Beav.  269 ;  Be  Atkinson,  26  Beav.  151. 

But  the  objection  must  be  taken  in  time  :  Be  Hair,  11  Beav.  96. 

And  conversely,  an  order  of  course,  obtained  where  a  special  application 
is  necessary,  is  hable  to  be  discharged  for  irregularity,  though  there  may  be 
a  case  for  granting  taxation :  Harris  v.  Start,  4  M.  &  Or.  261 ;  Grove  v. 
Sansom,  1  Beav.  297. 

So,  also,  where  a  special  petition  to  tax  two  bills  failed  as  to  one,  and  the 
other  might  have  been  taxed  imder  the  common  order,  the  Petr  had  to  pay 
the  costs:  Be  CaUHn,  8  Beav.  121. 

The  common  order  to  tax  cannot  be  obtained  by  the  client  where  remunera- 
tion is  claimed  for  work  alleged  by  the  solr  to  be  non-professional ;  and  this 
rule  is  not  affected  by  the  Solicitors'  Remuneration  Act,  1881,  s,  8 :  Be  Inder- 
wicky  25  Oh.  D.  279, 0.  A. ;  nor  where  a  right  to  withdraw  the  biU  as  origin- 
ally sent  in  has  been  claimed  by  the  solr :  Be  Thompson,  30  Oh.  D.  441,  0.  A. ; 
nor  can  the  order  be  obtained  when  the  application  is  to  tax  the  last  only  of 
a  series  of  bills :  Be  TettSj  33  Beav.  412 ;  or  on  the  appUoalion  of  two  out  of 
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three  persons  who  are  jointly  liable  :  Re  Ilderton^  33  Beay.  201 ;  Re  Lewiny 
16  Beay.  608  (and  see  inf.  Section  VIE.,  Form  2) ;  unless  one  of  the  parties 
liable  refuses  to  consent:  Re  Hairy  10  Beay.  187;  or  there  has  been  a 
separate  retainer :  Exp,  Ford,  5  D.  M.  &  G.  35. 

And  the  Ck)urt  has  no  power  under  sect.  37  to  direct  taxation  of  a  part  only 
of  a  sblr's  bill  of  costs,  but  can  do  so  under  its  inherent  jurisdiction :  Stoner 
A'Co.  y.  Johnson  and  Weatheraily  15  App.  Oa.  203 ;  8.  C\,  37  Oh.  D.  433, 0.  A., 
nom.  Re  Johnson  and  Weatherall. 

11  the  relation  of  solr  and  client  exists,  the  fact  of  there  being  an  agree- 
ment does  not  prevent  the  common  order  being  made :  Ward  y.  Lawaon, 
8  Ch.  65  ;  Re  Inderwicky  25  Oh.  D.  279,  C.  A. 

The  authority  to  a  Judge  to  authorize  a  solr  to  commence  an  action  or  suit 
ioT  recovery  of  his  fees,  &c.,  against  the  party  chargeable,  and  also  to  refer 
his  bill  for  taxation  within  one  month  from  delivery  of  the  bill  on  proof  to 
the  satisfaction  of  the  Judge  that  the  party  chargeable  is  about  to  q^uit 
England,  is  by  the  Legal  Practitioners  Act,  1875  (38  &  39  V.  c.  79),  repealmg 
this  part  of  6  &  7  Y.  c.  73,  s.  37,  extended  to  the  case  where  there  is  probable 
c&uae  for  believing  that  such  party  is  about  to  become  bankrupt,  or  a 
liquidating  or  compounding  deotor,  or  to  do  any  other  act  which,  in  the 
opmion  of  the  Ju(^e,  would  tend  to  defeat  or  delay  the  solr  in  obtaining 
payment. 

The  order  to  tax  under  s.  37  may  be  obtained  by  a  married  woman  em- 
ploying a  solr  and  making  her  separate  estate,  though  not  herself  personally, 
liable :  Waugh  v.  WaddelTy  16  Beav.  521 ;  and  payment  of  the  amount  found 
due  on  taxation  may  be  enforced  by  the  appointment,  subject  to  the  rights 
of  the  trustees,  of  a  receiver  of  the  separate  estate  to  which  she  is  entitled 
without  restraint  on  anticipation :  Re  Peace  and  Waller ,  24  Oh.  D.  405  (in 
which  case,  on  an  application  to  discharge  an  order  for  irregularity,  it 
appearing  that  the  married  woman's  separate  estate  was  liable,  she  was  put 
upon  an  undertaking  to  pay  out  of  her  separate  estate  the  debt  which  was 
contracted  by  her  while  smgle);  Re  Bennett y  M.  B.,  6  April,  1876,  Beg.  Min. 
167.  In  the  case  of  an  infant  the  application  is  by  next  friend,  pro  hdc  vice  : 
Re  Flukery  20  Beav.  143. 

The  order  may  be  obtained  by  a  party  in  contempt :  Newton  y.  Ricketts, 
11  Beav.  67. 

An  assignee  in  bankruptcy  cannot  obtain  an  order  to  tax  without  giving 
an  undertaking  to  nay  the  whole  bill,  and  not  merely  a  dividend  on  the 
amount  ;>ro  ratd  witn  other  creditors  :  Re  Emslie  ds  Co,y  9  Eq.  72. 

Where  the  common  order  has  been  obtained  irregularly  and  become 
abortive,  a  subsequent  order  to  tax  can  only  be  obtained  upon  a  special 
application  and  on  the  terms  of  paying  the  solr*s  costs  of  the  former  pro- 
ceedings: Re  Taylor y  Sons  <&  Tarbttck,  (1894)  1  Oh.  503  (where,  however, 
the  Oourt,  in  lieu  of  discharging  the  second  order,  directed  the  taxing  master 
to  proceed  under  it  to  tax  the  bill,  and  also  the  solr's  costs  of  the  former 
proceedings,  and  to  bring  those  costs  into  accoimt). 

An  order  of  course  obtained  by  the  clients  for  the  taxation  of  one  onljr  of 
several  bills  delivered  (the  solr  having  admitted  that  nothing  is  due  to  mm, 
so  that  he  can  have  no  lien  on  the  clients'  documents,  and  the  only  question 
therefore  being  whether  he  has  been  overpaid)  is  not  irregular :  Re  Ward^ 
(1896}  2  Oh.  31,  0.  A. 

Altiiough  the  right  of  action  for  recovery  of  costs,  given  subject  to  con- 
ditions by  sect.  37,  is  not  limited  to  an  assignee  in  bankruptcy,  and  can  be 


doubtful  whether  an  assignee  of  costs  can  obtain  taxation :  see  Re  Ward, 
28  Oh.  D.  719 ;  but  in  any  case  taxation  of  one  out  of  several  biUs  cannot  be 
obtained,  under  the  common  order  of  course,  by  the  assignee  of  the  particular 
biUonly:  8.  C. 

The  defence  that  no  signed  bill  was  delivered  can  only  be  raised  by  the 
client,  and  not  by  a  third  person  sued  under  an  agreement  to  pay,  who  is 
entitled  only  to  taxation  under  sect.  38  (see  inf,  p.  291) :  Greening  y.  Reeder^ 
67  L.  T.  28 ;  40  W.  E.  623 ;  Oordery,  345. 

In  ^neral,  an  application  to  tax  by  a  party  to  an  action  need  not  have 
been  in  that  branch  of  the  Oourt  where  the  action  was  heard :  Robins  v^ 

VOL.  I.  T 
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Mills,  1  BeaT.  227 ;  imleM  the  merits  of  the  case  must  enter  into  the  dis- 
cussion :  Wfhh  ▼.  Grace,  12  Bear.  489 ;  or  unless,  as  part  of  a  compromise 
confirmed  by  the  Y.-C,  it  was  intended  that  taxation  shonld  take  place  in 
the  cause :  Jie  Howard,  8  Beay.  424 ;  and  see  Be  Elnulie,  12  Bear.  538. 

Where  a  client  having  obtained  one  common  order  to  tax  afterwards 
obtained  another  without  mentioning  the  first,  or  that  he  was  bringing  an 
action  against  the  solr  to  recover  moneys  received  by  the  solr  for  his  use,  the 
order  was  held  irregolar  and  varied  by  the  Court :  Be  WebaUry  (1891)  2  Ch. 
102. 

A  registrar  of  the  Liverpool  or  Manchester  District  Begistry  has  no  juris- 
diction to  make  an  order  for  taxation  on  a  petition  of  course :  Be  Forrett^ 
(1891)  2  Ch.  433,  C.  A. 

By  O.  ni,  7,  "after  stay  of  proceedings,  upon  pajrment  of  the  amount 
claimed  for  debt  or  in  respect  of  liquidated  demand  and  for  costs,  within 
four  days  after  service,  the  Deft  may,  notwithstanding  such  payment,  have 
the  costis  taxed,  and  if  more  than  one-sixth  shall  be  disallowed,  Plt*s  solr 
shall  pay  the  costs  of  taxation." 

OOMHOK  OKDBB  TO  TAX. 

The  common  order  includee  an  account  of  all  sums  received  by  the  solr  as 
such,  not  a  general  account :  Butael  v.  Buchanan,  9  Sim.  167 ;  Cooper  v. 
Ewart,  15  Sim.  564 ;  2  Ph.  362,  363,  n. ;  and  also  an  account  of  receipts  for 
interest,  though  not  of  profits,  on  moneys  in  hand :  Be  Savery,  13  Beav.  424 ; 
but  the  account  is  confined  to  moneys  which  the  solr,  in  his  character  of  solr 
or  agent,  has  received,  or  is  liable  to  pay  over  to  the  client,  and  against 
which  (if  sued  for  by  the  client)  the  sob*  could  set  off  his  costs  when  taxed ; 
consequently  the  solr  is  not  bound  to  give  credit  for  counsel's  fees  received 
by  him  due  to  the  client  as  counsel  in  matters  not  connected  with  the  bill  of 
costs  :  Inre  Le  Bra9$eur  and  Oakley,  (1896)  2  Ch.  487,  C.  A. 

But  in  the  absence  of  special  directions  in  regard  to  payments  by  the 
client,  the  taxine  master  should  confine  himself  to  simple  payments  proved 
to  have  been  made  on  account  of  the  bill  of  costs :  Be  Smith,  9  Beav.  182 ; 
4  Beay.  309 ;  Jones  v.  James,  1  Beav.  307. 

A  solr  employed  as  a  general  agent  to  receive  rents  or  money  must  keep 
proper  accounts  to  entitle  him  to  payment  of  his  bill  of  costs :  see  White  v. 
Lady  Lincoln,  8  Yes.  363 ;  Sfcus,  m  case  of  separate  transactions,  of  which 
the  client  was  aware  at  the  time :  Be  Lee,  4  Ch.  43. 

Under  the  common  order  costs  of  proceedings  alleged  to  have  been 
informal  or  improperly  taken,  or  costs  miproperly  incurred,  may  be  ques- 
tioned :  see  Wiggins  v.  Peppin,  2  Beav.  403;  Clayton  y.  Meadows,  2  Ha.  26; 
and  see  Alsop  v.  Z.  Oar/ord,  1  M.  &  K.  564 ;  Be  Clark,  1  D.  M.  &  G.  43. 

Under  the  common  order  the  taxing  master  has  junisdiction  as  to  retainer, 
and  it  may  be  questioned  as  to  any  items,  except  so  far  as  admitted  by  the 
petitioners:  Be  Bracey,  8  Beav.  266^  Be  Hair,  10  Beav.  187 ;  Be  Thurgood, 
19  Beay.  548 ;  Be  Kitton,  3d  Beav.  369 ;  but  a  client  who  has  obtained 
the  common  order  cannot  dispute  the  retainer  as  to  the  whole  bill,  though  he 
may  do  so  as  to  particular  items ;  secus,  where  the  common  order  has  been 
obtained  by  the  solr :  Be  Jones,  36  Ch.  D.  105 ;  Be  Uerhert,  34  Ch.  D.  504. 

But  at  common  law  a  special  direction  was  necessary  to  enable  the  taxing 
master  to  ^o  into  the  question  of  retainer :  Be  Pyne,  5  C.  B.  407. 

If  the  bill  contains  various  charges,  as  to  any  of  which  the  petitioner 
questions  his  liability,  he  should  a!dd  to  his  petition,  **  and  for  work  not 
done  on  his  retainer,  and  for  which  he  is  not  liable : "  Be  Springcdl,  14  L.  J.  Ch. 
12 ;  and  see  aup.  Form  8. 

The  fact  that  the  solr  is  a  trustee  may  be  taken  into  oonsideration  by  tiie 
taxing  master  without  special  directions  to  that  effect :  Cradock  y.  Piper, 
1  Mac.  &  G.  664.  As  to  solr-trustee*s  costs,  see  Be  Barber,  34  Ch.  D.  77; 
and  »w/.  p.  304. 

The  usual  submission  to  pay  must  be  made  by  all  the  persons  on  whose 
application  the  order  is  made,  uicluding  an  assignee  of  the  client's  interest 
under  the  taxation,  such  submission  by  the  assignee  being  a  condition  of  his 
obtaining  the  order,  even  though  the  client  is  a  bankrupt :  Be  Battams  and 
Hutchinson,  (1897)  1  Ch.  699.  This  may  revive  statute-barred  items :  r.  inf. 
p.  306. 
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In  general,  taxation  must  be  npon  the  bill  as  delivered :  Be  Carven^  8  Beay. 
436;  Be  WeUa,  Ih.  416.  A  solr  will  not  be  allowed  to  alter  his  bill  of 
costs  after  it  has  been  referred  for  taxation :  Be  Blakealey,  32  Beav.  379  ;  or 
to  escape  taxation  by  omitting  some  items  objected  to :  Be  Heather ,  5  Cb. 
694 ;  Be  Holroyde,  29  W.  R.  699 ;  Be  Mackenzie,  Exp.  Short,  41  W.  B.  630 ; 
69  L.  T.  761 ;  or  the  costs  of  the  reference,  by  an  offer  to  accept  less  than 
the  amount  of  the  bill  delivered :  Be  Paull,  27  Gh.  D.  486,  0.  A. ;  Be  Car-^ 
ihew,  lb, ;  or  to  impose  as  a  condition  immediate  payment  or  substitution  of 
a  bill  of  lar^r  amount :  Be  Thompaorit  30  Gh.  D.  441,  0.  A. ;  but  he  may 
reserve  the  ngjit  to  withdraw  or  alter  his  bill  upon  a  fair  condition  fully 
stated :  lb, ;  and  see  Be  Lett,  31  Beav.  488 ;  though  liberty  has  been  given 
pending  taxation  to  add  omitted  items  and  increase  those  undercharged: 
Be  Whalley,  20  Beav.  676 ;  Be  Walters,  9  Beav.  299.  (See  Form  of  Order, 
lb.  303,  n. ;  and  inf.  Section  IV.,  Form  2,  p.  283.) 

And  before  being  served  with  an  order  for  taxation  he  has  been  allowed, 
under  special  circumstances,  to  substitute  a  second  bill  of  reduced  amoimt  on 
payment  of  all  costs  incurred  by  client  up  to  the  date  of  obtaining  the  order : 
Be  Ohambere,  34  Beav.  177 ;  6  N.  B.  298 ;  13  W.  E.  376 ;  see,  however,  Be 
Thompeon,  30  Ch.  D.  441,  0.  A. ;  Be  Holroyde,  29  W.  E.  699;  Be  Jones,  64 
L.  T.  648 ;  Be  BoberUon,  42  Ch.  D.  663. 

Sect.  37  does  not  give  the  solr  any  statutory  right  to  hsF^e  the  amount  of 
hia  charges  ascertained  by  taxation  only :  Exp.  DUton,  13  Ch.  D.  318. 

Delivery  must  be  to  uie  party  chargeable,  t'.e.,  the  client :  Be  Abbott,  4 
L.  T.  676 ;  or  to  his  duly  autnorized  agent :  Be  Bush,  8  Beav.  66 ;  Be  Bobert^ 
son,  42  Gh.  D.  663 ;  and  if  not  at  his  residence,  at  the  place  to  which  his 
letters  were  to  be  addressed :  Spier  v.  Bernard,  8  L.  T.  396.  A  mere  con- 
structive delivery  is  not  sufficient :  Be  Bobertson,  sup. 

But  delivery  to  one  of  several  joint  contractors  or  promoters  is  sufficient : 
Mant  V.  Smith,  4  Hur.  &  N.  324. 

Where  a  substantial  part  of  a  bill  of  costs  is  improperly  set  out,  and  a 
substantial  part  properly,  tiie  whole  bill  is  not  bad :  Biake  v.  Hummell,  61 
L.  T.  430 ;  1  Cab.  &  JE.  345 ;  see  Haigh  v.  Ousey,  7  E.  &  B.  678 ;  Wilkinson 
V.  Smart,  33  L.  T.  573 ;  24  W.  E.  42. 

The  Act  (6  &  7  y.  c.  73)  does  not  authorize  the  taxation  of  every  pecuniary 
demand  in  a  solr's  bill  for  any  kind  of  employment ;  and  though  the  business 
need  not  have  been  done  in  any  Court  it  must  have  been  done  by  the  solr  as 
such:  see  AUenY,  Aldridge,  6  Beav.  401 ;  Be  Lees,  lb.  410,  that  fees  of  a 
manor  steward  as  such,  though  a  solr,  are  not  taxable ;  and  so  where  the  solr 
was  employed  as  a  canvassing  agent,  and  not  in  his  legal  capacity :  Be  Oliver, 
15  W.  E.  331 ;  36  L.  J.  Ch.  261. 

But  costs  of  solr  retained  as  election  agent  and  to  advise  the  committee, 
and  for  business  in  a  revising  barrister's  court,  were  taxable :  Be  Osborne, 
25  Beav.  353;  Be  Andrews,  17  Beav.  610;  and,  having  regard  to  the  form 
of  his  bill  of  costs,  the  charges  of  a  solr  as  returning  officer  for  a  School 
Board  election :  Be  Jones,  13  £q.  336. 

Until  there  has  been  delivery  of  a  proper  bill,  delivery  and  taxation  cannot 
be  resisted  by  the  solr  on  the  ground  of  payment,  though  some  years  have 
elapsed  since  the  alleged  settlement :  Be  Stogdon,  66  L.  J.  Ch.  421 ;  66  L.  T. 
366. 

Where  a  country  solr  employs  a  London  agent,  there  is  no  complete  bill 
capable  of  taxation  unless  the  charges  of  the  London  agent  are  stated  in 
detail,  and  not  as  a  lump  sum :  Be  Pomeroy  and  Tanner,  (1897)  1  Ch.  284. 

Where  several  persons  give  separate  retainers  to  the  same  solr  to  take 
proceedings  on  benalf  of  tdl,  each  is  in  strictness  entitied  to  have  the  biU 
taxed  without  serving  any  person  other  than  the  solr,  but  in  order  to  prevent 
multiplicity  of  tucations,  a  single  taxation  in  the  presence  of  all  parties 
interested  mav  be  directed.  Where  it  was  found  impracticable  to  serve  all 
the  parties  (thirty-five  in  number),  a  taxation  was  nevertheless  ordered  in 
their  absence:  Be  Salaman,  (1894)  2  Ch.  201,  C.  A. 

By  the  Solicitors'  Eemuneration  Act,  1881  (44  &  46  V.  o.  44),  provision  is 
made  for  regulating  the  remuneration  of  solrs  in  respect  of  conveyancing 
and  non-contentious  busiaess,  and  agreements  for  such  remuneration  may 
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be  made  and  enforced,  or  impeached,  and  the  amount  ascertained  by  taza* 
tion :  V,  inf,  p.  308.  If  the  agreement  relates  to  work  alleged  to  be  non- 
TOofessional,  the  common  order  for  deliyery  and  taxation  cannot  be  obtained : 
Be  Indermck,  25  Oh.  D.  279,  0.  A. 


ACTION  FOB  00ST8. 

When  the  common  order  to  tax  is  made  on  the  application  of  the  solr,  and 
a  balance  is  certified  to  be  due  to  him,  he  cannot  enforce  payment  by  smn* 
mens,  but  must  proceed  by  action:  Be  Debenham  <k  WcUher,  (1895)  2 
Ch.  430. 

The  restraint  by  sect.  37  of  any  action  or  suit  for  recoyery  of  fees  until  the 
expiration  of  one  month  after  delivery  of  bill  of  costs  was  confined  to  pro- 
ceeding founded  on  the  implied  contract  arising  out  of  the  relation  of  solr 
and  cbent,  and  was  no  bar  to  proceedings  to  enforce  a  merely  collateral  en- 
gafi;ement,  e.g.,  an  action  on  a  promi^sory  note  given  on  account  of  fees,  or 
a  bill  to  enforce  a  mort^jg^  security  for  previous  advances  and  costs: 
Jeffreys  v.  Evans,  14  M.  &  W.  210 ;  Thomas  v.  Cross,  13  W.  R.  166. 

The  omission  to  file  the  certificate  of  taxation  did  not  render  it  void,  and  an 
action  by  Uie  solr  on  the  bill  was  restrained  as  a  contempt :  Be  CampheH,  3 
D.  M.  &  Or.  585. 

The  right  of  a  client  to  file  a  bill  against  his  solr  for  an  account  and  taxa- 
tion was  not  excluded  by  the  jurisdiction  given  by  the  statute :  O'Brien  v. 
Leiuis,  9  Jur.  N.  S.  321 ;  Be  Bailey,  34  Beav.  393. 

As  to  such  a  bill  by  a  country  solr  against  his  London  agent,  see  Ward  v. 
Lawson,  8  Oh.  65 ;  Ward  v.  Eyre,  15  Oh.  D.  130,  0.  A.  And  where  a  bill 
(action)  was  the  proper  remedy,  an  application  under  the  Solicitors  Act,  or 
under  uie  general  jurisdiction  of  the  Oourt,  was  not  entertained :  Be  Forsyth, 
2  D.  J.  &  S.  509 ;  34  Beav.  140. 


TAXATIOK  UNDSB  BFEOIAL  0IS0UMSTAKCIE8  AFTEB  TWELYB  HONTHB  FSOK 

DEUYEBY. 

Special  circumstances  under  6  &  7  Y.  c.  73,  s.  37,  under  which  taxation 
may  be  granted  after  twelve  months  from  delivery,  on  the  application  of  the 
]9aity  chargeable,  are :  pressure,  overcharge  so  gross  as  to  amount  to  what 
the  Oourt  considers  fraudulent,  or  misrepresentation :  see  Be  Strother, 
3  K  &  J.  518;  Be  Williams,  15  Beav.  417;  Be  Harper,  10  Beav.  284;  Be 
Hook,  3  Giff.  372 ;  Be  Norman,  16  Q.  B.  D.  673,  0.  A. ;  Be  Pybus,  35  Oh.  D. 
668 ;  Be  Eley,  36  W.  B.  96. 

Mere  overcharge,  not  involving  fraud,  is  not  a  ground  for  taxation,  after 
twelve  months  from  delivery :  Be  Harle,  17  W.  B.  21 ;  19  L.  T.  305 ;  secus, 
where  there  are  large  and  unusual  charges  requiring  explanation :  Be  Bobin" 
son,  L.  R.  3  Ex.  4 ;  Be  Pybus,  35  Oh.  D.  568. 

A  dispute  as  to  i^e  completeness  of  the  bill  delivered  is  a  special  circum- 
stance :  Be  Bagshawe,  2  D.  &  S.  205 ;  and  see  Be  Nicholson,  3  D.  F.  &  J.  93. 
The  continuance  of  the  relation  of  solr  and  client  will  not,  per  se,  justify 
taxation  after  twelve  months  from  delivery  of  the  bill :  Be  Elmslie,  16  Eq. 
326 ;  but  see  Be  Flower,  18  L.  T.  457 ;  16  W.  E.  749 ;  Be  Nicholson,  3 
D.  P.  &  J.  93. 

And  the  special  circumstances  on  which  taxation  is  applied  for  after  the 
t>rescribed  tmie  must  be  such  as  the  dient  could  not  reasonably  have  availed 
himself  of  sooner :  Be  Barnard^  2  D.  M.  &  Q-.  359 ;  and  see  As  Bagshawe,  2 
D.  &  S.  205;  Be  Strother^sup. 

Where  several  successive  bills  had  been  made  by  letter  one  continuous 
account,  the  time  was  reckoned  from  the  delivery  of  the  latest,  though  most 
of  the  series  had  been  delivered  more  than  twelve  months  before  the  appU- 
oation :  Be  Cartwright,  16  Eq.  469. 

But  a  Bolr's  charges  for  carrying  through  a  complicated  and  protracted 
business,  e.g,,  admon  proceedings,  are  not  necessarily  one  bill  so  as  to  entitle 
the  client  to  taxation  of  the  whole  series :  Be  Hall  and  Barker,  9  Oh.  D.  538 ; 
and  as  between  a  country  solr  and  his  London  agent,  separate  bills  cannot, 
at  the  option  of  the  solr,  be  treated  as  one  continuous  bill,  so  as  to  escape 
from  the  twelve-months  rule :  Be  Nelson,  30  Oh»  D.  1,  0.  A, 
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The  effect  of  a  winding-up  order  is  to  siurpend  the  operation  of  the  twelve- 
months rule ;  and,  accordingly,  if  the  bill  is  taxable  in  point  of  time  at  the 
date  of  the  winding-up  (see  Me  James,  4  D.  &  S.  183),  the  lapse  of  twelye 
months  from  deliyery  does  not  bar  taxation  on  behalf  of  the  official  liqui- 
dator: IIxp»  Evans,  11  E<j.  151. 

In  bankruptcy  the  jurisdiction  of  a  local  registrar  to  tax  costs  is  inde- 
pendent of  6  &  7  y.  0.  73,  and  a  bill  of  costs  may  be  taxed  by  him  without 
any  special  order,  though  twelye  months  haye  elapsed  since  its  deliyery : 
Exp.  Blair,  5  Oh.  482. 

Betention  of  a  bill  for  twelve  months  is  only  primd  facie  evidence  of  its 
reasonableness ;  and  the  exor  of  the  client  is  not  estopped  from  disputing 
items :  Be  Park,  CoU  v.  P.,  41  Oh.  D.  326,  0.  A. 


AOBXEMENTS  BETWEEN  8OLI0ITOK8  AlO)  THEIR  CLIENTS— 33  &  34  V.  0.  28 

(ATT0ENEY8  AND  SOLICITORS  ACT,  1870). 

Although  before  33  &  34  Y.  c.  28,  the  taxing  masters  were  in  the  habit, 
under  the  common  order,  of  entertaining  the  question  of  agreements  by  the 
solr  as  to  costs  (Re  Philip,  2  Griff.  3d,  36),  the  Court,  it  seems,  had  no  juris- 
diction imder  the  Solicitors  Act,  1843  (6  &  7  V.  c.  73),  to  determine  upon 
motion  or  petition  the  construction  and  effect  of  a  special  agreement  as  to 
costs;  although  the  jurisdiction  of  the  Oourt  was  not  ousted  by  an  agree- 
ment as  to  particulcur  items :  Be  Rhodes,  8  Beay.  224 ;  Be  Thompson,  Ibid, 
237;  BeBeaXe,  11  Beay.  600;  Be  Forsyth,  34  Beav.  140;  2D.  J.  &  S.  509. 

Agreements  to  take  a  gross  sum  from  a  client  in  lieu  of  costs  were 
Jealously  regarded:  Be  Whitcombe,  8  Beav.  140;  an  aereement  to  receive 

5  p.  c.  commission  upon  the  amount  recovered  was  treated  as  illegal :  Pince  v. 
Beattie,  11  W.  E.  979;  2  N.  R.  546;  32  L.  J.  Oh.  734;  9  Jur.  N.  S.  1119; 
or  a  fixed  sum  for  costs  hereafter  to  be  received,  upholding  the  common 
order  for  delivery  and  taxation  of  a  bill  of  costs :  Be  Newman,  30  Beav.  196 ; 
and  see  Be  Ingle,  21  Beav.  275. 

But  an  agreement  with  a  corporation  that  a  solr,  transacting  professional 
business  for  no  other  client,  should  be  paid  a  fixed  yearly  sala^,  clear  of  all 
office  expenses  and  to  include  all  emoluments,  was  held  not  to  be  opposed  to 

6  &  7  V.  0.  73 ;  OcUloway  y.  Corp,  of  London,  4  Eq.  90. 

.  For  the  principles  upon  which  the  bOl  of  a  railway  co.'s  solr,  charging  a 
lump  sum  for  attendances  and  services  during  a  period  was  to  be  taxed,  see 
Be  Tilleard,  32  Beav.  476. 

And  now,  under  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Y.  c.  28), 
8.  4,  a  solr  may  make  an  agreement  in  writing  with  his  client  respecting  the 
amount  and  manner  of  payment  for  any  past  or  future  services,  fees, 
charges,  or  disbursements  in  respect  of  business  done  or  to  be  done  by  such 
solr,  either  by  a  gross  sum,  or  by  commission  or  percentage,  or  by  fixed 
salary  or  otherwise — provided  that,  when  any  such  agreement  shall  be  made 
in  respect  of  business  done  or  to  be  done  in  any  action  or  suit,  the  amount 
payable  under  the  agreement  shall  not  be  received  until  the  a^eement  has 
been  examined  and  aUowed  by  a  taxing  officer  of  a  Oourt  having  power  to 
enforce  the  agreement,  who  may  require  the  opinion  of  a  Oourt,  &c.  to  be 
te&en  upon  the  agreement  by  motion  or  petition,  with  power  to  the  Oourt,  &o., 
either  to  reduce  the  amount  payable  under  the  agreement,  or  to  order  the 
agreement  to  be  cancelled,  and  the  costs,  &c.  to  be  taxed,  in  the  same  manner 
as  if  no  such  agreement  had  been  made. 

An  agreement  under  this  section  must  be  in  writing,  and  should  be  signed 
by  both  parties :  Be  Lewis,  Exp,  Munro,  1  Q.  B.  D.  724 ;  but  an  agreement 
signed  by  the  client  alone  may  be  sufficient  as  against  him :  Be  Jonss,  (1895) 
2  Oh.  719;  following^  Thompson,  (1894)  1  Q.  B.  462;  but  not  so  a  mere 
signature  of  accounts :  Be  Fernandez,  W.  N.  (78)  57  ;  Be  Baker,  W.  N.  (87)  9 ; 
Cordery,  263 ;  nor  correspondence  showing  an  intention  of  the  client  to^y, 
but  not  to  give  up  his  right  to  taxation :  Poniifex  v.  Famham,  62  L.  J.  Q.  B. 
344 ;  68  L.  T.  168 ;  41  W.  B.  238  ;  and  as  to  the  effect  of  a  verbal  agreement 
by  a  client  to  pay  a  sum  in  dischaj^  of  past  costs,  see  Be  Bussdl,  30  Oh.  D. 
114 ;  Be  Baven,  30  W.  E.  134  ;  45  L.  T.  642. 

The  fact  that  a  pole  is  paid  by  salary  is  no  ground  for  disallowing  items  in 
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his  bill  of  costs  or  allowing  only  oosts  oat  of  pooket :  Hendenon  r.  Merihyr 
Tydfil  Council,  (1900)  1  Q.  B.  434. 

As  to  the  effect  of  the  concluding  proTiso  in  sect  4,  when  the  agreement 
relates  entirely  to  payments  which  tne  client  has  already  made,  see  Be  Thamp^ 
son,  Exp,  Bay  lis,  (1894)  1  Q.  B.  462 ;  63  L.  J.  Q.  B.  187. 

Where  there  has  been  a  yerbal  agreement  between  solr  and  client  as  to 

qosts,  such  expressions  as  **  costs  as  agreed  "  in  accounts  for  costs  settled  and 

'  signed  by  the  client  are  primd  facie  referable  to  the  verbal  agreement :  Be 

Baylis,  (1896)  2  Ch.  107,  0.  A. ;  and  cannot,  as  iniZe  Frape,  (1893]  2  Ch.  284, 

C.  A.,  be  construed  as  meaning  '*  costs  which  are  hereby  agreed. 

Sect.  8.  No  action  or  suit  shall  be  brought  upon  any  such  agreement,  but 
every  question  respecting  the  validity  or  effect  of  such  agreement  may  be 
examined  and  determined,  and  the  agreement  enforced  or  set  aside,  witnout 
suit  or  action,  on  motion  or  petition,  by  the  Court  in  which  the  business  or 
any  part  thereof  was  done,  or  by  a  Judge  thereof ;  or  if  the  business  was  not 
done  in  any  Court,  then,  where  the  amount  payable  under  the  agreement 
exceeds  50/.,  by  any  superior  Court,  &c. ;  where  the  amount  does  not  exceed 
50/.,  by  the  County  Court  Judge. 

The  expressions  "the  Court"  or  "a  Judge"  in  sect.  8  of  1870  do  not 
include  quarter  sessions  or  magistrates,  but  refer  to  Courts  in  which  actions 
or  suits  can  be  brought  and  to  Judges  who  can  try  them:  Be  Jonea,  (1895) 
2  Ch.  719;  (1896)  1  Ch.  222,  C.  A. ;  so  that  a  question  as  to  an  agreement 
as  to  costs  in  a  police  court  should  be  brought  before  the  High  Court: 
8,C, 

The  section  was  intended  to  apply  to  costs  for  work  done,  and  does  not 
therefore  preclude  an  action  for  refusing  to  allow  the  solr  to  do  the  work 
and  earn  the  remuneration :  Been  v.  Williame,  L.  B.  10  Ex.  200. 

The  application  to  set  aside  an  agreement  under  the  section  may  be  made 
in  Chambers  in  Q.  B.  D. :  Be  Howell  ThomM,  (1893)  1  Q.  B.  670. 

Sect.  9.  Upon  motion  or  petition  such  an  agreement,  if  it  shall  app^ir  fair 
and  reasonable,  may  be  enforced,  &c. ;  and  if  not  deemed  to  be  fair  and 
reasonable,  may  be  dedared  void,  and  ordered  to  be  cancelled,  and  taxation 
of  the  costs,  &c.,  in  respect  of  the  matters  included  therein,  may  be  directed 
as  if  such  agreement  had  not  been  made,  &c. 

The  word  '^reasonable"  includes  reasonableness  of  the  amount  charged, 
having  regard  to  the  work  done :  Be  Stuart,  Exp.  CatJioart,  (1893)  2  Q.  B. 
201,  C.  A. 

Sect.  10.  Agreements  may  be  re-opened  within  twehre  months  after  pay- 
ment under  special  circumstances.  A^eements  made  by  a  client  in  tne 
capacity  of  guardian,  trustee,  or  committee  of  any  person  whose  estate  or 
property  will  be  chargeable  with,  the  amount,  or  anj  part  of  it,  payable 
under  such  agreement,  must  before  payment  be  laid  before  the  taxing 
officer  of  a  Court  having  jurisdiction  to  enforce  the  agreement,  for  examina- 
tion, and  any  part  may  be  disallowed,  or  the  direction  of  the  Court  obtained 
on  motion  or  petition ;  and  if  the  whole  or  any  part  of  the  amount  be  paid 
by  the  client  without  previous  allowance,  he  shall  be  liable  at  any  time  to 
account  to  the  person  whose  estate  or  property  is  charged  with  the  amount 
paid;  and  if  m  any  such  case  the  solr  accept  payment  without  such 
allowance,  he  may  be  ordered  to  refund  the  amount  so  received  by  him 
under  the  agreement. 

Sect.  11.  Nothing  in  the  Act  contained  shall  give  validity  to  any  purchase 
by  a  solr  of  the  interest  or  any  part  of  the  interest  of  his  cHent  in  any  suit, 
action,  or  contentious  proceeding  to  be  brought  or  maintained,  or  give 
validity  to  any  agreement  by  which  a  solr,  retained  or  employed  to  prosecute 
any  suit  or  action,  stipulates  for  payment  only  in  the  event  of  success  in  sudi 
suit,  &o. 

An  agreement  by  which,  in  the  event  of  success,  the  solrs  are  to  receive 
10  p.  c.  on  the  value  of  the  property  recovered,  amounts  to  champerty,  and 
is  invalid ;  and  the  taxing  master  cannot  allow  the  a^preement,  or  taxe  the 
opinion  of  the  Court,  under  sect.  4,  before  any  proceedings  have  been  taken 
thereunder:  Be  Attomeye  Act,  1870,  1  Ch.  D.  573. 

But  an  agreement  to  charge  the  client  nothing  if  he  loses  the  action,  and 
to  take  nothing  for  oosts  out  of  any  money  awarded  in  the  actioui  is  not 
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inyalid  tiiider  eect.  11,  and  need  not  be  in  writing:  Jennings  y.  Johmony 
L.  R.  8  0.  P.  425. 

By  the  Solicitors*  Remuneration  Act,  1881  (44  &  45  V.  c.  44),  s.  8— (1)  with 
respect  to  the  conyeyancing  and  other  business  to  which  that  Act  relates  (as 
to  which  V.  inf,  pp.  308  et  aeq.),  solr  and  client  may  make  agreements  before  or 
after,  or  in  the  course  of  the  transaction  of  any  such  business,  for  the  remu- 
neration of  the  solr,  as  they  think  fit,  by  gross  sum,  commission,  percentage, 
salary,  or  otherwise ;  (2)  any  such  agreement  is  to  be  in  writing,  and  signed 
by  the  person  to  be  bound  thereby,  or  by  his  agent ;  ^3)  the  agreement  may 
provide  for  the  remimeration,  including,  or  not  including,  oisbursements 
made  by  the  solr ;  and  (4)  may  be  sued  on,  impeached  and  set  aside,  in  the 
like  manner,  and  on  the  like  grounds,  as  an  agreement  not  relating  to  the 
remuneration  of  a  solr.  If,  on  taxation,  the  agreement  is  objected  to  by  the 
client  as  unfair  or  unreasonable,  the  taxing  master  may  inquire  into  the 
facts  and  certify  them  to  the  Ck)urt,  and,  on  just  cause  shown,  the  Court  or 
a  Judee  may  order  cancellation  of  the  agreement,  or  reduction  of  the  amount 
payable  under  it.  By  sect.  9,  the  application  of  the  Attorneys  and  Solicitors 
Act,  1870,  to  the  busmess  to  which  the  new  Act  relates,  is  negatiyed. 

The  agreement  under  sub-s.  2  is  sufficient  if  signed  by  the  party  who  seeks 
to  enforce  it :  Be  Frape,  Exp.  Perrett,  (1893)  2  Ch.  284,  0.  A.  (not  merely  by 
his  clerk) ;  but  if  it  is  impeached  as  unfair  and  unreasonable,  the  question  of 
its  validity  may  be  referred  directly  to  the  taxing  master :  £f.  (7. 

An  agreement  by  mortgagor  with  his  solr  to  pay  a  fixed  sum  for  re- 
muneration, so  as  to  include  the  mortgagee's  costs,  is  an  agreement  between 
Bolr  and  "client"  within  the  definition  m  sect.  1  of  the  Act,  and  the  Court 
would  not,  in  the  absence  of  evidence  that  the  agreed  sum  was  an  unfair 
charge,  order  taxation  for  the  purpose  of  giving  the  taxing  master  jurisdic- 
tion to  inquire  whether  such  agreement  EAiould  be  set  aside:  Be  Palmer, 
45  Oh.  D.  291,  0.  A. 

An  agreement  under  the  Act  must  be  fair  and  reasonable:  Meams  y. 
Knapp,  37  W.  R.  585;  Cordery,  271. 

SIONATUBE  AND  FOBM. 

The  signature  of  the  bill  of  costs  required  by  the  Act  of  6  &  7  Y.  being 
for  the  client's  protection,  he  may  obtain  the  common  order  to  tax  an 
tmsigned  bill :  Be  Pender,  2  Ph.  69 ;  8  Beav.  299,  304 ;  and  see  Be  Foster, 
2  D.  P.  &  J.  105. 

But  the  provision  in  sect.  41,  that  after  twelve  months  from  payment  a  bill 
of  costs  cannot  be  referred  for  taxation,  is  not  limited  to  bills  which  have 
been  signed  by  the  solr:  Be  StOton^  11  Q.  B.  D.  377. 

Bill  of  costs  delivered,  not  signed,*  but  with  a  letter  signed,  was  held  to  be 
signed  within  the  Act,  and  though  delivered  to  client  s  agent :  Be  Bush ; 
Jie  Carven,  8  Beav.  66,  438. 

A  letter  by  lessor's  solrs  to  lessee's  solrs  specifying  the  amount  of  their 
charges  in  relation  to  a  lease  to  be  7/.  II5.  (though  followed  in  reply  to  the 
lessee's  solrs  by  another  letter  detailing  items  and  adding  at  foot  *'say 
7/.  II0.")  was  held  to  constitute  a  bill  delivered,  the  second  letter  being 
treated  as  merely  explanatory :  Be  Hellard  and  BeweSy  (1896)  2  Ch.  229. 

No  particular  heading  is  necessary :  Champ  v.  Stokes ,  6  H.  &  N.  683 ;  but 
the  bill  must  be  delivered  in  a  taxable  shape :  Philby  v.  Hazle^  8  C.  B.  N.  S. 
647 ;  otherwise  no  action  can  be  brought  on  it :  Wilkinson  v.  Smarts  24  W.  R. 
42;  37L.  T.  613. 

Where  the  items  were  improperly  lumped  together,  the  solr  was  allowed  to 
supply  a  detailed  statement,  but  not  to  increase  his  demand :  Be  Tilleard, 
32  Beav.  476 ;  3  D.  J.  &  S.  519 ;  nor  can  he  withdraw  his  bill  when  delivered 
without  condition,  or  on  a  condition  which  is  illegal :  Be  Kellock,  35  W.  R. 
695 ;  and  see  Be  Thompson,  30  Ch.  D.  441,  C.  A. 

In  general  the  solr  must  abide  by  the  bill  delivered,  and  cannot,  except  by 
consent  or  special  order,  reduce  his  demand  or  reserve  the  power  to  add 
charges :  see  Cordery,  302,  303,  and  cases  there  cited. 

Separate  bills  should  not  be  delivered  in  respect  of  the  same  transactions, 
but  where  the  transactions  are  separate  the  bills  will  be  treated  as  separate, 
although  delivered  at  the  same  time:  Be  Ward,  (1896)  2  Ch.  31,  0.  A. 

Ab  to  the  distinction  between  bill  of  costs  and  cash  account,  see  Cordery, 
295. 
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A  client  resident  abroad,  applying  to  tax  liis  8olr*s  bill,  most  giye  secniity 
for  the  costs  of  the  proceedmg:  Re  Pasmorey  1  Beav.  94;  and  for  vrhei 
should  be  found  due :  Antm.,  12  Sim.  262 ;  but  may  be  allowed  to  pay  a  sum 
into  Court  instead :  CUffe  v.  Wilkinson,  4  Sim.  123 ;  a  client  alleged  to  be 
insolvent  was  directed  to  give  security  for  the  costs  of  taxation  of  a  bill 
already  paid:  Be  Wehb,  M.  R.,  17  November,  1876;  as  to  waiver  of  the 
ridht,  see  Murrow  v.  WHsoUy  12  Beav.  497. 

where  taxation  was  ordei^Bd  on  paying  in  a  sum  which  accumtdated,  the 
solr  was  only  entitled  to  payment  from  the  fund  of  what  was  found  due : 
Be  Smithy  9  BesLV.  342. 

COSTS  OF  TAXATION. 

As  to  what  reductions  affect  the  right  to  the  costs  of  taxation  since 
6  &  7  Y.  c.  73,  8.  37,  which  directs  that  if  the  biU,  when  taxed,  be  more 
or  less  by  one-sixth  than  when  delivered,  the  client  or  solr,  as  the  case 
may  be,  is  to  pay  the  costs  of  the  reference,  see  Be  Clarky  13  Beav.  173, 
180  (taxing  master's  certificate);  1  D.  M.  &  G.  43;  Be  Bemnani,  11  Beav« 
603,  609;  Be  Haighy  12  Beav.  307. 

By  O.  Lxv,  27  (38b),  **  if  on  the  taxation  of  a  bill  of  costs  payable  out  of 
a  fund  or  estate  (real  or  personal),  or  out  of  the  assets  of  a  co.  m  liquidation, 
the  amount  of  the  professional  charges  (exclusive  of  disbursements)  con- 
tained in  the  bill  is  reduced  by  a  sixth  part,  no  costs  diall  be  allowed  to  the 
solr  leaving  the  bill  for  taxation,  for  drawing  and  copying  it,  nor  for  attend- 
ing the  taxation."  And  bv  r.  27  (19c),  if  a  solr  having  the  carriage  of  an 
order  directing  taxation  fails  to  leave  copy  order,  and  statement  of  names  of 
parties,  &c.,  at  the  taxing  office  within  seven  days  after  the  order  has  been 
perfected,  no  costs  of  taxation  are  to  be  allowed  him. 

The  bill  as  delivered  is  the  bill  to  be  taxed,  and  while  new  items  cannot  be 
introduced  in  order  to  affect  the  costs  of  taxation  [Be  Tilleardy  32  Beav.  476), 
a  bill  containing  items,  together  with  an  offer  to  take  less  {e.g.,  83/.,  say 
78/.),  is  not  a  bill  dolivered,  within  the  meaning  of  the  Act,  for  the  lesser 
sum :  Be  CartheWy  27  Ch.  D.  487,  0.  A. ;  Be  Paully  lb. 

Items  struck  out  on  taxation  as  not  chargeable  against  the  pierson  to  whom 
the  bill  was  delivered,  will  not  be  omitted  &om  consideration  in  determining 
the  costs  of  taxation :  Be  Clarky  $up, ;  Be  Mackenziey  Exp,  Short,  41  W.  E. 
531 ;  69  L.  T.  751. 

Less  than  a  sixth  being  taken  off  on  taxation,  though  more  than  a  sixth 
was  taken  off  the  general  account  in  a  suit  by  the  client  against  his  solr 
for  a  general  account,  the  solr  was  allowed  the  costs  of  taxation :  May  v. 
Biqgendeny  24  Beav.  207. 

More  than  a  sixth  beiag  taxed  off,  insolvent  solr's  assignees  had  to  pay 
the  costs :  Be  PeiUy  25  Beav.  561. 

One  sixth  being  taxed  off,  though  the  reduced  amount  was  more  than  solr 
had  offered  to  accept  without  delivering  bill,  he  had  to  pay  costs :  Be  Elwes 
and  Turnery  58  L.  T.  580 ;  W.  N.  (88)  68. 

Payments  made  by  the  client  himself  to  the  solr  for  counsers  fees  and 
stamps  will  be  considered  as  part  of,  and  properly  be  included  in,  the  bill  in 
calculating  the  amount  taxed  off :  Be  Metcalfcy  30  Beav.  406. 

Probate  duty  paid  by  the  solr  has  been  held  to  be  a  disbursement  within 
sect.  37  :  Be  Lamb,  23  Q.  B.  D.  5 ;  but  it  would  be  impracticable  to  follow 
this  case  on  every  occasion,  and  the  taxing  masters  take  Be  Bemnant,  11  Beav. 
603,  as  their  guide. 

A  solr  who  has  refused  to  consent  to  an  order  of  course  for  taxation  may 
be  ordered  to  pay  the  costs  of  a  special  application  :  Be  LtU,  31  Beav.  488. 

Under  an  ordinary  reference  to  tax  costs  of  a  solr  to  a  trustee  in  bank- 
ruptcy, the  taxation  is  regulated  by  the  practice  in  bankruptcy,  and  6  &  7  V. 
c.  73,  has  no  application :  In  re  Marshy  15  Q.  B.  D.  340,  C.  A. 

As  to  the  jurisdiction  of  the  Court  on  party  and  party  taxation  to  order 
payment  of  costs  of  taxation  by  a  solr  wno  delivers  an  extortionate  bill  in 
order  to  increase  such  costs,  see  Be  Grundy,  Kershaw  cfc  Co,,  17  Ch.  D.  108. 

As  to  costs  in  case  of  neglect  or  delay  in  proceedings  before  taxing  officer, 
809  O.  LXV,  27  (55). 
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DISOHABOINa  OBDS&. 

On  a;pplication  to  discharge  the  oommon  order  (see  D.  0.  F.  1050)  for  taxa- 
tion as  irregularly  obtained,  the  Court  considers  only  if  the  order  is  regular : 
HarriB  v.  Starty  4  M.  &  Or.  261 ;  Qregg  v.  Taylor ;  Urove  v.  Sansom,  1  £eay« 
123,  297 ;  Watts  v.  Fenny,  11  Beav.  435 ;  Be  Lemn,  16  Beav.  608 ;  but  in  i26 
Ingky  21  Beav.  275,  the  order,  though  irregular,  was  under  the  circumstances 
upheld ;  and  in  Be  Webster,  (1891)  2  Oh.  102,  was  left  standing,  with  the 
omission  of  the  latter  part  directing  payment  of  wbat  should  be  found  due 
on  taxation. 

A  Bolr  by  acquiescence  may  preclude  himself  from  objecting  to  irregu- 
larities in  obtaining  the  order :  Be  Bartruniy  12  W.  £.  660,  699. 

An  order  of  course  to  tax  costs  in  one  matter,  the  solr  haying  acted  in 
seyeral,  and  on  payment  for  him  to  deliyer  aU  papers,  was  discharged  with 
costs :  Holland  y.  Owynne,  8  Beay.  134  ;  but  see  Be  Pender,  lb.  299. 

For  oases  in  which  orders  of  course  haye  been  discharged  for  misstatement 
or  omission  in  the  petition,  see  Be  Perkins;  Be  Carven;  Exp,  Mobbs,  8  Beay. 
241,  436,  499;  Be  Gabriel,  10  Beav.  45;  Watts  y.  Penny,  sup,;  Be  Bees; 
Be  Eldridge,  12  Beay.  256,  387 ;  Be  Oedye,  15  Beay.  254 ;  or  irregularity  in 
obtaining  the  order :  Be  Yetts,  33  Beay.  412 ;  Be  Ildertoti,  lb,  201 ;  Be 
Taylor,  Sons  A  Tarbuck,  (1894)  1  Oh.  503,  v,  sup,  p.  273. 

Where  not :  Be  David,  30  Beay.  278 ;  Be  Fluker,  20  Beay.  143 ;  and  see  Be 
Flower,  19  W.  B.  578,  that  the  common  order  obtained  by  an  infant's  solr 
will  not  be  discharged,  because  the  fact  that  the  next  fnend  disputes  hia 
HabiHty  has  not  been  stated. 

FBOCEEDIKOS  BEFOBE  THE  TAXING  OFFICE  B — EVIDBNCB,  &0. 

The  order  for  taxation  usually  directs  that  the  parties  be  examined :  see 
Form  1,  p.  268.  By  O.  Lxv,  19b,  the  proper  officer  by  whom  any  order 
directing  taxation  oi  costs  is  drawn  up  is  to  certify  upon  the  order  uie  date 
on  which  it  was  signed,  entered,  or  otherwise  perfected. 

And  under  the  common  order  for  taxation  the  solr's  cross-examination 
may  be  taken  by  an  examiner  as  well  as  by  the  taxing  master :  see  Be  Flux, 
44  L.  J.  Oh.  375. 

By  O.  LXV,  18,  eyery  reference  for  the  taxation  of  costs  in  the  Ohancery 
Diyision  is  to  be  made  to  the  taxing  master  in  rotation,  or  in  such  manner 
or  order  as  the  L.  0.  may  from  time  to  time  direct,  provided  that  where 
there  has  been  any  former  taxation  in  the  same  cause  or  matter,  or  on  any 
summons  under  O.  LY,  3  or  4,  relating  to  the  same  estate  or  trust,  the 
reference  is  to  be  made  to  the  same  taxing  master. 

By  rr.  19c,  19d,  the  solr  haying  carriage  of  an  order  directing  taxation  is  to 
be  disallowed  the  costs  of  taxation  if  he  does  not,  within  seven  days  after  the 
order  was  signed,  entered,  or  otherwise  perfected,  leave  at  the  office  of  the 
taxing  officer  a  copy  of  the  order,  with  a  statement  annexed  containing  the 
names  and  addresses  of  the  parties  appearing  in  person  and  solrs  of  parties 
not  so  appearing;  and  the  taxing  officer  is  to  send  to  the  parties  or  solrs 
notice  by  post  of  a  date  before  which  papers  are  to  be  left,  and  a  subsequent 
date  on  which  the  taxation  will  be  proceeded  with. 

In  every  bill  of  costs  the  professional  charges  are  to  be  entered  in  a  separate 
column  from  the  disbursements,  and  every  column  shall  be  cast  before  the 
bill  is  left  for  taxation  (O.  lxy,  19h) ;  and  every  bill  left  for  taxation  is  to 
be  endorsed  with  the  names  and  addresses  of  solr  and  London  agent,  if  any : 
O.  LXV,  27  (58). 

By  O.  LXV,  27  (25),  the  taxing  officers  of  the  Supreme  Oourt  are  empowered, 
in  relation  to  the  taxation  of  costs,  to  examine  witnesses,  to  direct  production 
of  documents,  &c.,  make  separate  certificates  or  allocaturs,  to  require  any 
party  to  be  represented  by  a  separate  solr,  and  to  direct  and  adopt  all  such 
other  proceedmgs  as  could  be  directed  on  references  for  taxation  and  adopted 
by  officers  of  the  Oourt s  whose  jurisdiction  is  transferred  by  the  Act,  and 
to  take  accoimts  of  what  is  due  in  respect  of  costs,  and  such  other  accounts 
connected  therewith  as  may  be  directed  by  the  Oourt  or  Judge.  But  a 
taxing  master  cannot  order  shorthand  notes  to  be  taken  of  the  evidence  before 
him :  ffilleary  y.  Taylor,  36  Oh.  D.  262,  0.  A. ;  though  he  has  power  to 
aUow  the  costs  of  such  notes  taken  by  consent. 
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Bj  r.  27  (27),  the  taxing  officer  is  empowered  to  arrange  and  direct  what 
parties  are  to  attend  before  him,  and  to  oisallow  the  oosts  of  any  party  whose 
attendance  he  shall  consider  unnecessary  in  consequence  of  the  interest  of 
such  party  being  small  or  remote  or  sufficiently  protected  by  other  parties 
interested. 

R.  27  (34)  prescribes  the  practice  on  taxation  ''  in  case  the  parties  differ." 

By  r.  27  (3d),  where  costs  are  to  be  paid  out  of  any  money  or  fund  in  Court, 
the  taxing  officer  is,  without  any  directions,  to  state  in  his  certificate  the 
total  amount  of  all  such  costs. 

R.  27  (37)  in  effect  preserves  in  the  Ch.  D.  the  old  rules  of  the  Court  of 
Chancery,  except  so  far  as  they  are  altered  by  the  new  rules :  see  PrinftU 
T.  Oloag,  10  Ch.  D.  676,  678.  Costs  of  an  admon  action  brought  in  the 
Coimty  Court  may  be  taxed  in  the  High  Court :  Be  Worth,  18  Ch.  D.  621. 

An  ''affidavit  of  increase'*  as  to  payments  to  witnesses  has  not  been 
required  in  the  Chancery  Division,  tnere  being  sufficient  evidence  for  the 
purpose  of  taxation  in  the  recitals  in  the  judgment  and  otherwise :  Smith 
v.  Day,  16  Ch.  D.  726 ;  Dan.  1028. 

By  O.  Ln,  26  (July,  1901),  '*  if,  during  the  taxation  of  any  bill  of  costs  or 
the  taking  of  any  account  between  solr  and  client,  it  shall  appear  to  the 
taxing  master  that  there  must  in  any  event  be  moneys  due  from  the  solr 
to  the  cUent,  the  taxing  master  may  from  tune  to  time  make  an  interim 
certificate  as  to  the  amount  so  payable  by  the  solr.  Upon  the  filing  of  such 
certificate  the  Court  or  a  Judge  may  order  the  moneys  so  certified  to  be 
forthwith  paid  to  the  client  or  brought  into  Court."  As  to  discretionary  fees 
and  allowances  under  O.  LXV,  27  (38),  v.  inf.  p.  299. 

For  particular  items  which  have  been  sanctioned  or  disallowed  by  the 
Court,  see  in/.  Section  IX.,  *'  Beyixw  of  Taxation,"  pp.  299  et  9eq. 


Section  IV. — Enforcing  Delivery  of  Bitx. 

1.  Order  of  Course  to  deliver  and  ta^  Bill — Solictors  Aety  1843, «.  37. 

Upon  the  petition  of  B.  of  &c.,  it  was  alleged  that  the  Petr  employed 
the  above-named  A.  as  his  solr,  in  &o.  [Form  1,  p.  268] ;  that  the 
Petr  is  desirous  of  obtaining  the  papers  in  the  possession  of  the  said 
solr  belonging  to  the  Petr,  but  the  said  solr  refuses  to  deliver  up 
the  same  until  his  bill  of  costs  is  paid ;  that  the  said  solr,  although 
applied  to,  has  not  delivered  his  bill  of  costs  against  the  Petr ;  that 
the  Petr  submits  .to  pay  what  shall  appear  to  be  due  in  respect  of  the 
said  bill ;  It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that 
the  said  solr  do,  within  a  fortnight  after  service  of  this  order,  deliver 
to  the  Petr  a  bill  of  fees  and  disbursements  in  all  suits,  causes,  actions, 
and  other  matters  of  business  in  which  he  has  been  employed  as  the 
solr  for  the  Petr;  And  that  it  be  referred  &c. — [Usual  directions. 
Form  1,  p.  268.]— See  Re  Smith,  19  Beav.  829,  330,  n. 

For  order  on  special  application  for  delivery  and  taxation  of  bill,  see  Be 
Jervis,  M.  R.,  26  June,  1845,  A.  2089 ;  but  the  direction  for  delivery  should 
be  as  in  the  above  form.    For  form  of  application,  see  D.  C.  F.  1046. 
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2.  ^rm  of  Order  giving  Liberty ^  pending  Taxation^  to  deliver  an 
additional  Billy  and  to  alter  Items  by  Enlargement  only. 

JjEt  the  Petr  be  at  liberty  to  bring  before  the  master  an  additional 
biU  of  any  items  of  business  done  or  money  paid  omitted  to  be  charged 
in  his  said  bill  already  delivered,  and  likewise  to  alter  any  of  the  items 
already  charged  in  his  said  bill  by  increasing  or  enlarging  the  same, 
but  he  is  not  to  diminish  or  make  less  any  of  the  items  already  charged. 
And  let  the  master  tax  such  additional  bill  and  enlarged  items. — See 
Foster  v.  Rayner^  L.  C,  28  Oct.  1745  (cited  in  Re  Walters,  9  Beav. 
802,  II.)-    And  see  Re  Wells  ;  Re  Carven^  8  Beay.  416,  438. 

NOTES. 
ENFORCING  DEUVEBT  OF  BILL  OF  COSTS. 

By  O.  LV,  2  ri5),  following  Gen.  Ord.  17  April,  1867,  all  applications  under 
6  &  7  V.  c.  73  (not  being  applications  for  orders  of  course),  for  the  taxation 
and  delivery  of  bills  of  costs,  and  for  the  delivery  by  any  solr  of  deeds,  docu- 
ments, and  papers,  are  to  be  made  by  summons  at  Chambers  instead  of  (as 
formerly)  by  petition  to  the  Court. 

An  order  on  the  solr  for  the  delivery  of  his  bill  might,  after  personal  service 
(see  Re  Catling  18  Beav.  510),  have  been  enforced  by  attachment :  see  Lane  v. 
Oliver,  2  Ha.  97. 

And  now,  by  0.  ZLii,  24,  every  order  of  the  Court  or  a  Judge,  in  any  cause 
or  matter,  may  be  enforced  in  l^e  same  manner  as  a  judgment  to  the  same 
effect — I.e.,  in  the  case  of  a  judgment  requiring  any  person  to  do  any  act 
other  than  the  payment  of  money  or  to  abstain  from  domg  anything,  by  writ 
of  attachment  or  oy  committal :  O.  XLn,  7. 

To  enforce  delivery,  the  order  should  be  endorsed  imder  O.  XLI,  5. 

An  order  served  without  the  proper  endorsement  might  be  re-served,  when 
properly  endorsed,  more  than  fouri;een  days  afterwards,  although  a  motion 
for  the  usual  four-day  order  for  non-compUance  with  the  unendorsed  order 
was  irregular :  Re  Gregg,  9  Eq.  137 ;  Re  Bowen,  11  W.  E.  607. 

Delivery  was  ordered,  with  costs,  against  a  solr  who,  when  paid,  undertook 
to,  but  did  not,  deliver  his  bill :  Re  Foljamhe,  9  Beav.  402 ;  and  see  Re  Bailey, 
34  Beav.  392 ;  Re  Blackmore,  13  Beav.  154. 

But  on  affidavit  by  the  sobr  that  he  had  no  documents,  &c.,  from  which 
to  make  out  his  bill,  the  Court  refused  to  commit  him  for  non-complisuice 
with  an  order  to  deliver :  Re  Ker,  12  Beav.  390. 

Where  the  solr  makes  no  claim  for  costs,  and  swears  that  he  has  not 
retained  any  costs  out  of  moneys  of  his  client  in  his  hands,  he  is  not  liable  to 
deliver  a  cash  account,  though  {semhle)  he  may  be  accountable  under  the 
summary  jurisdiction :  Re  Landor,  (1899)  1  Ch.  818;  and  see  Cordery,  30. 

By  O.  Ln,  25  (July,  1901),  •*wiiere  the  relationship  of  solr  and  client 
exists,  or  has  existed,  a  summons  may  be  issued  by  the  client  or  his  repre- 
sentatives for  the  delivery  of  a  cash  account,  or  the  payment  of  money,  or 
the  delivery  of  securities ;  and  the  Court  or  a  Judge  may  from  time  to  time 
order  the  respondent,  within  such  time  as  the  Court  or  a  Jud^e  may  order,  to 
deliver  to  the  applicant  a  list  of  the  moneys  or  securities  which  he  has  in  his 
custody  or  control  on  behalf  of  the  applicant,  or  to  bring  into  Court  the 
whole  or  any  part  of  the  same.  In  the  event  of  the  respondent  alleging  that 
he  has  a  dami  for  costs,  the  Court  or  a  Judge  may  make  such  provision  for 
the  payment  or  security  thereof  or  the  protection  of  the  respondent's  lien  (if 
any)  as  the  Court  or  Judge  shall  think  nt." 

As  to  the  -jurisdiction  to  entertain  a  bill  filed  by  a  country  solr  against 
his  London  agent  for  {inter  alia)  delivery  and  taxation  of  his  bill  of  costs, 
the  f^ncy  b^ng  disputed,  and  a  special  agreement  of  partnership  alleged, 
see  Ward  v.  Laweon,  8  Ch.  65. 

The  Judges  of  the  King's  Bench  Division  have  jurisdiction  to  order 
delivery  of  a  bill  of  costs,  uough  no  part  of  the  business  was  transacted  in 
any  Court  of  law  or  equity ;  but  the  application  ought  to  be  made  in  the 
Chancery  Division :  Re  Follard,  20  Q.  B.  I).  656,  C.  A. 
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Section  V. — ^Taxation  after  Action  brought. 

1.  Order  of  Course  to  tax  after  Action^  but  before  Verdict  or  Writ  of 
Inquiry  executed^  or  Twelve  Months  expired — Solicitors  Act, 
1843,  s.  37. 

UsoN  the  petition  of  B.,  of  &c.,  it  was  alleged  that  the  Petr  employed 
the  above-named  A.  as  hifi  solr  in  &c.  [Form  1,  p.  268] ;  that  the  said 
sobr  has  commenced  proceedings  against  the  Petr  in  the  Q.  B.  Div.  of 
this  Court  to  recover  the  amount  of  the  said  bill  [state  shortly  thepro" 
ceedings  taken  in  the  action^  sect.  37]  ;  that  the  Petr  submits  to  pay  what 
shall  appear  to  be  due  to  the  said  solr  on  the  taxation  of  the  said  bill ; 
It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  it  be 
referred  to  the  taxing  master  to  tax  and  settle  the  said  bill,  and  that 
the  Petr  and  also  the  said  solr  do  produce  &o.,  and  give  credit  &c. 
[Form  1,  p.  268] ;  and  in  case  it  shall  appear  that  there  is  anything 
due  to  the  said  solr,  It  is  ordered  that  the  said  master  do  tax  the 
said  solr  his  costs  of  the  said  proceedings,  and  that  such  costs  be 
added  to  the  amount  which  shall  be  so  found  due ;  And  it  is  ordered 
that  if  the  said  bill  when  taxed  be  less  by  a  sixth  part  &c.  [Form  1, 
p.  268] ;  And  it  is  ordered  that  the  amount  so  to  be  certified  be 
paid  &c.,  unless  &c.  [Form  1,  p^  268]  ;  And  it  is  ordered  that  upon 
payment  &c.  the  said  solr  do  deliver  to  the  Petr  upon  oath  &c. 
[if  action  is  brought  in  an  inferior  Court,  add,  And  it  is  ordered 
that  the  said  A.  be  restrained  from  further  proceeding  against  the 
Petr  in  respect  of  the  said  bill  pending  this  reference]  ;  but  the  Petr 
is  to  carry  this  order  and  the  said  bill  of  costs  into  the  office  of  the 
said  master  on  or  before  the  —  day  of  — ,  [if  so,  add,  and  in  default 
the  said  solr  is  to  be  at  liberty  to  proceed  with  the  said  action  as  if 
this  order  had  not  been  made] ;  And  it  is  ordered  that  either  party 
be  at  liberty  to  prosecute  this  order ;  and  the  said  master  is  to  make 
his  certificate  in  a  fortnight,  unless  the  said  master  shall  extend  the 
time,  to  enable  him  to  make  his  certificate,  or  this  order  is  to  be  of  no 
effect ;  And  in  case  the  said  master  shall  not  state  any  special  circum- 
stance in  his  said  certificate,  and  shall  certify  that  there  is  anything 
due  from  the  Petr  to  the  said  solr,  it  is  ordered  that  the  amount  so 
certified  be  paid  by  the  Petr  to  the  said  solr ;  And  in  default  of  such 
payment  being  made,  the  said  solr  is  to  be  at  liberty  at  any  time  after 
two  days  from  the  filing  of  the  said  master's  certificate,  without  service 
of  this  order  or  of  such  certificate,  to  sue  out  execution  against  the 
Petr  by  writ  oi  feri  facias,  elegit,  or  otherwise,  for  the  amount  which 
may  be  so  certified  to  be  due  as  aforesaid. 

For  form  of  application,  see  D.  0.  E.  1045. 

2.  Taxation  at  the  Instance  of  a  Person  jointly  liable  after  Action 

brought. 
And  the  applicant,  by  his  solr,  submitting  to  pay  what  shall  appear 
to  be  due  to  the  said  A.  {solicitor)  on  the  taxation  of  the  bill  of  fees  and 
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...  .     .        -         » 

disbursements  made  out  by  the  said  A.  against,  and  delivered  to,  C.  and 
the  said  S.,  and  in  respect  of  which  the  said  A.  has  commenced  an  action 
in  the  Q.  B.  Div.  of  this  Court ;  Eef  er  it  to  the  taxing  master  to  tax  and 
settle  the  said  bill ;  And  Let  the  applicant  and  the  said  solr  A.  produce 
&c.,  and  be  examined  &c. ;  And  Let  the  said  solr  give  credit  for  all 
sums  of  money  by  him  received  of  or  on  account  of  the  applicant  and 
of  the  said  0.,  or  either  of  them ;  and  in  case  it  shall  appear  that  there 
is  anything  due  to  the  said  solr,  Let  the  said  master  tax  the  said  solr 
his  costs  of  the  said  action,  and  Let  such  costs  be  added  to  the  amount 
which  shall  be  so  found  due ;  And  if  such  bill  when  taxed  be  less  by  a 
sixth  part  &c. ;  And  Let  the  amount  so  to  be  certified  be  paid  accord- 
ingly, unless  &c. ;  And  Let  upon  payment  by  the  applicant  to  the  said 
solr  of  what  may  be  certified  to  be  due  to  him  as  aforesaid,  or  in  case 
it  shaU  appear  that  there  is  nothing  due  to  him,  the  said  solr  deliver  to 
the  applicant  and  to  the  said  C.  upon  oath  all  deeds,  books,  papers, 
and  writings  in  his  custody  or  power,  belonging  to  the  applicant  and 
to  the  said  C,  relating  to  the  subject-matter  of  the  said  bill  of  costs 
[if  action  is  brought  in  an  inferior  Court,  add,  And  Let  the  said  A.  be 
restrained  from  further  proceeding  against  the  applicant  in  respect  of 
the  said  bill  pending  this  reference]  ;  but  the  applicant  is  to  carry  this 
order  and  the  said  bill  of  costs  into  the  office  of  the  said  master  on  or 
before  the  —  day  of  —  [ifso,  and  in  default  thereof  the  said  solr  is  to 
be  at  liberty  to  proceed  with  the  said  action  as  if  this  order  had  not 
been  made] ;  And  Let  either  party  be  at  liberty  to  prosecute  this  order 
&c.  [fnish  as  in  Form  1,  sup,'], — See  Thorneloe  v.  Skoines;  Re  Sil- 
herherg,  V.-O.  M.  in  Chambers,  17  Nov.  1873,  B.  2993. 

The  direction  to  stay  proceedings  by  the  solr  for  the  recovery  of  his  bill 
formerly  inserted  is  now  limited  to  proceedings  in  an  inferior  Court :  see  Jud. 
Act,  1873,  s.  24  (5). 


3.  Special  Order  to  tax — Judgment  to  be  entered  for  Amount  claimed 

— Undertaking  not  to  issue  Execution. 

Lit  B.  (solicitor)  be  at  liberty  to  enter  up  judgment  for  the  sum  of 
£ —  (the  amount  claimed),  and  costs,  to  be  taxed,  in  the  action  brought 
by  him  against  the  Fetrs  J.,  and  C.  his  wife,  the  said  B.,  by  his  counsel, 
undertaking  not  to  issue  execution  for  a  greater  amount  than  shall 
appear  to  be  due  to  him  upon  the  taxation  of  his  bill  of  costs  (fees  and 
disbursements)  hereinafter  directed  to  be  taxed,  and  interest  thereon 
from  &c.  to  the  day  of  payment,  at  the  rate  of  —  per  ann.,  such 
exeeutibn  not  to  be  issued  imtil  ten  days  after  the  date  of  the  master's 
certificate ;  And  refer  &c.,  to  tax  and  settle  the  bill  of  costs  (fees  and 
disbursements)  of  the  said  E.,  delivered  to  the  said  C.  on  the  —  day  of 
— f  for  business  done  for  the  said  Petr. — [Usual  directions  for  parties 
to  produce  and  be  examined ;  as  to  costs  of  reference,  exclusive  of  costs 
of  application,  and  for  payment  of  balance  and  delivery  of  papers.-^ 
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Petr  to  pay  oosts  of  application.] — Re  RoberiM,  M.  B.,  9  Mazoh,  1844, 
B.  593. 

This  order  would  now  be  made  on  summons :  O.  ly,  2  (15). 

For  order  for  delivery,  taxation,  and  payment,  on  nonce  after  action 
brought,  see  Oardner  y.  M,  Toumshendy  M.  K.,  31  Jan.  1815,  B.  207 ;  referred 
to  as  the  common  order :  Be  Fender ,  2  Ph.  74 ;  but  the  forms  above  are  those 
in  use  under  the  Act. 


NOTBS. 

An  order  of  course  for  taxation  may  be  obtained  by  the  client  after  action 
brought  for  recovery  of  costs,  but  before  notice  of  it :  Be  Farington,  33  Beay. 
346 ;  and  see  Be  Hair,  10  Beav.  187. 

After  final  or  conclusive  judgment  in  the  action  there  can  be  no  taxation 
under  the  statute :  Be  Barnard,  2  D.  M.  &  G-.  359 ;  16  Beav.  5. 

But  a  judgment  obtained  by  default  will  not,  it  seems,  bar  the  right  to  tax : 
Be  Oedye,  15  Beav.  254. 

In  orderine  the  taxation,  after  action  brought,  of  a  bill  claimed  against  two 
persons,  on  uie  application  of  one  of  them,  the  action  was  stayed,  and  liberty 
was  given  to  both  to  question  the  retainer ;  the  taxing  master  being  directed 
to  distinguish  by  and  to  whom  each  sum  found  due  was  to  be  paid :  Be  KUion, 
35  Beav.  369,  1866,  A.  193. 

In  general,  if  the  order  to  tax  is  after  action  brought,  the  client  has  to  pay 
the  costs  of  the  action :  Be  Hair,  1 1  Beav.  96 ;  and  see  Be  Smith,  lb.  468. 


Section  VI. — Special  Order  for  Taxation  after  Payment. 

Upon  the  application  of  A.,  and  upon  hearing  the  solrs  for  the  ap- 
plicant and  for  the  above-named  solrs,  and  upon  reading  &c. — Befer 
&o.  to  tax  and  settle  the  bill  of  fees,  charges,  and  disbursements, 
amounting  to  the  sum  of  £ — ,  delivered  by  the  said  solrs  to  the  appli- 
cant, and  paid  by  the  applicant  to  the  said  solrs ;  And  Let  the  applicant 
and  the  said  solrs  produce  &o. ;  And  Let  the  said  solrs  give  credit  &c. 
[Form  1,  p.  268] ;  And  in  case  it  shall  appear  that  the  said  biU  is  over- 
paid, the  said  master  is  to  certify  the  amount  oveipaid ;  And  Let  the 
said  solrs  {names),  within  &c.  [Form  1,  p.  268],  repay  to  A.  what  shall 
be  certified  to  be  the  amount  so  overpaid  by  him ;  And  the  said  master 
is  to  be  at  liberty  to  state  any  circumstance  specially  at  the  request  of 
either  party,  as  he  shall  think  fit. — [Beserve  the  consideration  of  costs 
of  taxation  and  of  application  until  after  certificate.] — Be  Winierbottom, 
V.-C.  M.  at  Chambers,  11  Nov.  1872,  B.  2871. 

For  the  like  order,  see  Be  Sankey,  Y.-C.  W.  at  Chambers,  12  July,  1872, 
B.  2725,  where  the  durection  as  to  costs  was:  '*  the  costs  of  the  application 
and  of  the  said  reference  are  to  be  dealt  with  as  the  Judge  shall  direct." 

In  Be  Alcock,  Y.-C.  E.  B.,  3  May,  1845,  A.  1351,  the  direction  for  repay- 
ment was  omitted,  and  was  reserved  for  further  order. 

In  Be  Wells,  M.  R.,  4  March,  1845,  B.  536,  8.  C\,  8  Beav.  416,  taxation,  at 
the  instance  of  the  mortgagor,  was  to  be  as  between  the  mortgagee  and  his 
flolr,  and  the  direction  to  giye  credit  was  not  inserted  ^  for  further  order  f<^ 
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payment  to  solr  of  costs  of  taxation,  and  of  the  applicatioB,  lees  than  one« 
sixth  being  taken  off ,  see  8.  (7.,  M.  R,  24  July,  1845,  B.  1291. 

In  the  cases  given  above,  the  costs  of  taxation  were  reserved,  bat  in  lie 
Barrow,  M,  E.,  3  Deo.  1853,  A.  252,  17  Beav.  547,  the  altematiye  direction 
as  to  such  costs  was  given,  the  amount  of  the  bill  to  be  taxed  being  only 
201. ;  and  this  is  the  more  convenient  form  of  the  order. 

For  form  of  application,  see  D.  C.  E.  1047. 


NOTES. 

TAZATIOV  AFTEB  PAYHSHT. 

By  6  &  7  y.  c.  73,  s.  41,  payment  of  the  bill  is  not  to  preclude  a  reference 
for  taxation,  if  the  special  circumstances  of  the  case  appear  to  require  the 
same,  upon  such  terms  and  conditions  and  subject  to  such  directions  as  to 
the  Court  shall  seem  right,  provided  the  application  be  made  within  twelve 
calendar  months  after  payment.  As  to  the  application  of  the  section  to  pre- 
ceding sections,  v,  in/,  p.  292. 

Before  the  Act,  to  obtain  taxation  after  payment  without  pressure  qr 
undue  influence,  the  petition  had  to  state,  and  the  evidence  to  show  in 
particular,  items  so  gross  as  to  evidence  fraud,  and  not  merely  items  which 
would  not  be  allowed  on  taxation :  Horlock  v.  Smith,  2  M.  &  Cr.  495 ;  Watere 
V.  TaylWy  lb.  526 ;  Be  Stephen,  2  Ph.  562 ;  Maasie  v.  Drake,  4  Beav.  433  ; 
Nokea  v.  IVarton,  5  Beav.  448 ;  and  see  Dan.  1731  et  sea. 

Since  the  Act,  ''special  circumstances"  entitling  tne  client  to  taxation 

after  payment  have  generally  been  held  to  signify  either,  (a)  pressure  accom- 

paniea  by  manifest  overchcurges ;  (b)  over(£arges  or  errors  so  gross  as  to 

amount  to  fraud:  see  Be  Lacey  ds  Son,  25  Ch.  D.  301,  0.  A.;  Be  Boycott^ 

29  Ch.  D.  571,  C.  A. ;  Be  Norman,  16  Q.  B.  D.  673,  0.  A.  (g.  v.,  as  to  the 

limits  of  the  discretion  of  the  Court) ;  Be  Chown,  52  L.  T.  75 ;  (c)  undue 

influence,  misconduct,  or  fraud  on  the  part  of  the  solr :  see  Watson  v.  Bodwell, 

11  Ch.  D.  150,  C.  A. ;  7  Ih,  625 ;  or,  (d)  the  pendency  of  a  charge  of  felony 

against  the  solr*s  managing  clerk,  on  whicn  depends  the  le^uity  of  the 

charges  in  the  bill  of  costs,  delivered  before  sudi  charge  was  raised,  and 

settled  in  account:  Be  Fisher,  42  L.  T.  261. 

(a)  If  the  bill  is  produced  at  the  last  moment,  and  reasonable  facility  for 

taxation  is  refused  after  the  opportunity  for  taxation  has  been  asked 

for,  and,  looking  at  the  bill,  tnere  appears  substantial  ground  for 

taxation,  though  the  overcharges  may  not  be  bo  gross  as  to  show 

fraud:  Be  Neumann  2  Ch.  707;  Be  Pugh,  32  Beav.  173;  1  D.  J.  &  8. 

673 ;  Be  Wells,  8  Beav.  416 ;  Be  BenneU,  lb,  467 ;  Be  Heritage,  Exp. 

Docker,  3  Q.  B.  D.  726. 

also  payment  under  protest,  in  order  to  obtain  possession  of 
papers:  Be  Lett,  31  Beav.  488;  Be  Tryon,  7  Beav.  496;  Be  Wilkinson, 
2  Coll.  92.  As  to  tiie  meaning  of  payment  ''under  protest,"  see  Be 
Cheesman,  (1891)  2  Ch.  289 ;  39  W.  k  497. 


as  the  only  means  of  getting  a  transaction  completed  {e,g.,  the 
transfer  of  a  mortgage) :  Be  Phillpotts,  18  Beav.  84  (and  Bee  Be  Abbott, 
18  Beav.  393;  Be  Boycott,  29  Ch.  D.  571,  C.  A.);  or  a  purchase: 
Parker  to  George,  32  W.  B.  222 ;  or  of  preventing  a  threatened  sale : 
Be  Moaeley,  15  W.  B.  975. 
But  payment,  on  settling  a  transaction,  of  a  draft  bill  of  costs  only  then 
produced,  gives  no  right  per  se,  without  showing  fraud,  gross  overcharge,  or 
pressure,  to  taxation :  Be  Fvson,  9  Beav.  Ill ;  Be  Finch,  16  Beav.  585, 586,  n. ; 
nor  payment,  owing  to  a  threat  by  the  solr  at  once  to  enforce  securities  of 
the  client  in  his  possession :  Be  Foster,  2  D.  F.  &  J.  105 ;  Be  Bance,  22  Beav. 
177 ;  Be  Sladden,  10  Beav.  488 ;  Be  Kinneir,  5  Jur.  N.  S.  423 ;  7  W.  E.  175 ; 
nor  generally,  where  the  necessity  for  paying  the  bill  without  investigation 
does  not  arise  by  act  or  default  of  the  solr :  Be  Boycott,  29  Ch.  D.  571,  C.  A. ; 
nor  payment  under  a  common  mistake  that  the  scale  fee  under  the  Solici- 
tors' Bemuneration  Act  was  payable :  Be  Olascodine,  52  L.  T.  781 ;  nor  the 
fact  that  l^e  higher  scale  instead  of  the  lower  has  been  charged :  Be  Dum-^ 
ford,  W.  N.  (83)  29 ;  nor  refusal  by  solr  to  hand  oyer  title  deeds,  lawfully 
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in  his  possession,  nntil  he  is  paid :  Be  Munns  and  Longden,  50  L.  T.  356 ; 
32  W.  K.  675 ;  nor  the  fact  that  on  payment  the  solr  did  not  tell  the  dients 
(trustees)  that  the  charges  might  be  disallowed  if  an  admon  action  followed : 
lie  LayUm,  Steele  <k  Co.,  W.  N.  (90)  112;  38  W.  E.  652. 

Pressure  alone  is  not  sufficient,  and  some  specific  items  of  overcharge  must 
still  be  alleged  and  proved :  Be  Lacey  &  Son,  25  Ch.  D.  301,  C.  A. ;  Be 
Boycott,  29  Ch.  D.  571,  C.  A. ;  Secretary  of  State  for  War  v.  Deane,  33  W.  E. 
120 ;  Be  Thompson,  8  Beav.  237 ;  Be  Browne,  1  D.  M.  &  G.  322 ;  Be  Finch, 

4  D.  M.  &  G.  108 ;  Be  Brady,  15  W.  E.  632. 

And  that  the  doctrine  of  pressure  is  not  to  be  extended,  see  Be  Barrow, 
17  Beav.  547 ;  Be  Hubbard,  15  Beav.  253 ;  nor  generally  tiie  allowance  of 
taxation  after  payment :  Be  Browne,  15  Beav.  61,  64,  n. 

(b)  If  the  overcharge  is  so  gross  as  to  amount  to  fraud,  taxation  will  be 
ordered  :  Be  Harding,  10  Beav.  250 ;  Be  Currie,  9  Beav.  602,  608 ;  and 
see  Be  Dickson,  8  D.  M.  &  G.  655.  And  since  the  Jud.  Acts,  items 
unreasonably  large,  charges  requiring  explanation,  or  gross  blunders, 
have  been  held  to  be  special  circumstuices  entitling  the  client  to 
taxation  after  twelve  months  from  delivery  of  the  bills,  and  semUe, 
after  payment :  Be  Norman,  16  Q.  B.  D.  673 ;  and  see  Be  Bobineon, 
L.  E.  3  Ex.  4. 

Instances  of  overcharge  amounting  to  fraud  so  as  to  authorize  tajcation 
after  pavment,  are — (a)  a  charge  by  solr  for  business  never  done,  and  known 
to  have  been  never  done:  see  Be  Harle,  17  W.  E.  21 ;  19  L.  T.  305 ;  (b)  or 
the  charge  of  a  scale  fee,  not  being  one  of  the  charges  specified  in  the  scale 
in  the  (^n.  Ord.  under  the  Solicitors'  Eemuneration  Act,  1881 :  Be  Pybue, 
35  Ch.  D.  568 ;  Be  W.  Eley,  37  Ch.  D.  40. 

Taxation  after  payment  will  not,  however,  be  directed  if  the  items  of 
overcharge  are  merely  trifling,  and  there  has  been  no  pressure :  Be  Drake, 
8  Beav.  123 ;  or  the  items  are  such  as  would  be  disallowed  or  reduced  on 
taxation :  Be  Towle,  30  Beav.  170. 

No  rigid  rule  can  be  laid  down  as  to  what  are  *'  special  drcumstanoes." 
The  question  is  one  for  the  discretion  of  the  Judge,  and  with  that  discretion 
the  0.  A.  will  not  readily  interfere  :  Be  Cheemnan,  (1891)  2  Ch.  289,  C.  A. 

And  after  payment  the  onus  of  showing  overcharge  is  upon  the  client : 
8.C. 

An  application  for  taxation  after  payment  should  be  speedy,  and  a  very 
short  time  has  been  held  sufficient  for  examination  of  the  bill  after  deHverv : 
Be  Towle,  30  Beav.  170;  Be  Barrow,  17  Beav.  547 ;  Be  Browne;  Be  Mask; 
Be  Hubbard,  15  Beav.  61,  80,  251 ;  Be  Drew,  10  Beav.  368 ;  Be  Currie,  9  Beav. 
602 ;  Be  Jones,  8  Beav.  479. 

Even  though  the  bill  paid  xmder  circumstances  of  pressure  contains  an 
objectionable  item,  unexplained  acquiescence  for  a  period  short  of  twelve 
months  may  preclude  taxation:  Be  Bayley,  18  Beav.  415;  Be  Browne, 
1  D.  M.  &  G.  322 ;  Be  Pugh,  32  Beav.  173. 

On  application  to  tax  paid  bill,  taxation  must  be  on  it  as  paid  and  de- 
livered :  Be  Wells,  8  Beav.  416 ;  and  a  previously  paid  bill  coi^d  not  be 
added :  Be  Gregg,  10  W.  E.  127  ;  31  L.  J.  Ch.  632 ;  30  Beav.  259. 

The  application  is  now  W  summons :  0.  ly,  2  (15);  and  see  Be  Becke, 

5  Beav.  406;  Be  Carew,  8  Beav.  150,  that  an  ex  parte  order  for  taxation 
after  payment  was  irregular. 

Further  evidence  of  "special  circumstances"  will  not  be  received  in 
support  of  a  motion  to  discharge  the  refusal  in  Chambers  of  an  application 
to  tax  after  payment :  Be  Munne,  32  W.  E.  675 ;  50  L.  T.  356. 

The  lapse  of  twelve  months  will  absolutely  preclude  taxation  after  pay- 
ment: Be  Massey,  8  Beav.  458 ;  and  this  applies  to  applications  under  s.  38 
(third-party  clause) :  Be  F,  E,  Smith,  32  W.  E.  408 ;  and  although  it  is 
alleged  that  trust  money  was  improperly  paid  to  the  solr  with  notice  of  breach 
of  trust:  Be  Jackson;  Be  Cottrell;  Boughton- Leigh  v.  B,,  40  Ch.  D.  495; 
Oerty  v.  Mann,  29  L.  E.  Ir.  7 ;  and  although  the  bill  is  not  signed :  Be  Sutton 
and  Elliott,  11  Q.  B.  D.  377,  C.  A. ;  Be  Falls,  29  L.  E.  Ir.  1. 

Notwithstanding  payment,  within  four  days  after  service  of  the  writ  of 
summons,  of  the  amount  claimed  by  the  indorsement  for  debt  or  liquidated 
demand  and  for  costs,  the  Deft  is  entitled  to  have  the  costs  taxed :  O.  in,  7 ; 
and  see  9up,  p.  286. 


SECT,  vn.]     Taxaiian  at  Instance  of  Third  Party.  289 

WHAT  OONSTiTUTEB  PATMENT. 

As  to  the  le^  effect  of  paying  a  bill  of  costs  under  protest  or  with  inti- 
mation of  taxing,  see  Re  Maasey,  8  Beay.  462 ;  Be  Harrison,  10  Beay.  57 ; 
Be  Neate,  ih,  183;  Be  Stirke,  11  Beay.  305;  Be  Welchman,  ib.  S19;  Be 
Browne,  15  Beav.  61 ;  1  D.  M.  &  G.  322 ;  Be  Bayleu,  18  Beay.  415 ;  Be 
Cheeaman,  (1891)  2  Ch.  289,  0.  A. ;  which  seem  to  establish  that  mere  pro- 
test on  payment  is  simply  a  reservation  of  the  right  to  tax,  and  does  not 
giye  to  the  payment  those  incidents  of  pressure  which  are  required  for 
taxation  after  payment,  especially  when  the  application  for  taxation  is 
delayed.  But  see  contra.  Be  Williams,  Exp,  Love,  65  L.  T.  68,  in  the  case  of 
payment  by  the  client  made  expressly  subject  to  the  right  to  tax. 

_  Giving  a  security,  acceptance,  or  promissory  note  for  the  amount  of  the 
biU  of  costs  is  payment :  Be  Boyle,  5  D.  M.  &  G.  640 ;  Be  Currie,  9  Beav.  602 ; 
Be  Harper,  10  Beav.  284 ;  but  the  twelve  months  from  payment  has  been 
reckoned  not  from  delivery  but  from  payment  of  the  note  or  bill,  unless  the 
giving  was  treated  by  the  parties  as  actual  payment :  Sdyer  v.  Wagstaff, 
5  Beav.  415. 

Betention  by  solr  of  client's  money  for  the  amount  of  his  costs  is  not 
payment  withm  s.  41  so  as  to  preclude  taxation  after  the  lapse  of  twelve 
months :  Be  Street,  10  Eq.  165 ;  Be  Stogdon,  56  L.  T.  355 ;  56  L.  J.  Ch.  420 ; 
and  see  Be  Oawley  and  WTiatley,  18  W.  R.  1125 ;  Be  Brady,  15  W.  R.  632  ; 
Be  Bignold,  9  Beay.  269 ;  although  sums  from  time  to  time  retained 
haye  been  entered  in  accounts  settled  and  approved  by  the  client :  Be  Bay  lis, 
(1896)  2  Ch.  107,  C.  A. ;  nor  a  payment  on  settlement  of  a  general  account : 
Be  Frape,  Exp.  Ferret,  (1893)  2  CJh.  284,  291 ;  nor  a  settlement  in  account 
with  chent,  a  married  woman,  without  independent  advice :  Be  Stogdon,  sup, ; 
nor,  a  fortiori^  an  agreement  by  a  solr  with  an  illiterate  cUent  to  retain  out 
of  tiie  proceeds  of  the  subject-matter  of  the  suit  his  bill  of  costs  taken  at  a 
given  amount:  Be  Ingle,  21  Beav.  275 ;  nor  a  settlement  in  account  between 
a  solr-trustee,  entitled  by  the  will  to  charge  expenses,  and  his  co-trustee : 
Be  Fish,  Bennett  v.  B.,  ri893)  2  Ch.  413,  C.  A. ;  and  delivery  of  the  bill  of 
costs,  under  the  order  oi  the  Court,  will  not  make  the  retention  amount  to 
payment  (within  the  prindple  of  Exp,  Hemming,  28  L.  T.  144 ;  Be  Thompson, 
(1894)  1  0.  B.  462;  and  Hitchcock  y.  Stretton,  (1892)  2  Ch.  343) ;  Be  Baylis, 

In  one  case  payments  made  and  accepted  in  the  course  of  a  running 
account  regularly  balanced  were  held  referable  to  a  bill  of  costs  subsequently 
delivered  so  as  to  preclude  taxation  in  absence  of  special  circumstances: 
Hitchcock  y,  Stretton,  (1892)  2  Ch.  343  (explaining  and  considering  Be  Stogdon, 
56  L.  J.  Oh.  420 ;  56  L.  T.  355,  and  Exp,  Hemming,  28  L.  T.  144 ;  and  see 
Be  Falls,  29  L.  B.  Lr.  1) ;  but  the  principle  of  this  decision  must  be  applied 
with  caution :  Be  Baylis,  (1896)  2  Ch.  107,  C.  A. ;  Cordery,  319 ;  and  see  Be 
CaUis,  49  W.  R.  316. 

Where  Deft*s  solr  accepted  cheque  of  Fit's  solr  in  paymeut,  it  was  an 
accord  and  satisfaction  precluding  a  subsequent  claim  by  Deft  for  interest  on 
the  costs :  Bidder  y.  Bridges,  37  Ch.  D.  406,  C.  A. 

Whether  payment  by  mortgagor  to  satisfy  principal,  interest  and  costs,  so 
as  to  avoid  brmging  in  accounts  in  a  foreclosure  action,  is  payment  within 
the  section,  queers :  Be  Griffith,  Jones  &  Co,,  53  L.  J.  Ch.  303 ;  32  W.  R. 
350 ;  50  L.  T.  434. 


Section  Vii. — ^Taxation  at  Instance  op  Third  Pabty. 

1.  Order  of  Course  to  tax  on  Application  of  Third  Party  liable — 

Solicitors  Act,  1846,  s.  38. 

Upon  the  petition  of  B.,  of  &c.  [^State  the  circumstances  as,  that  the 
Petr  some  time  since  agreed  to  take  a  lease  of  certain  premises  of  one 
0.,  who  employed  the  aboye-named  A.  as  his  solr  to  prepare  such 

VOL.  r.  TJ 
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lease,  and  the  Petr  is  liable  to  pay  the  said  A.'s  bill  for  preparing  the 
same] ;  that  the  said  solr,  on  or  about  the  —  day  of  — ,  deliyered 
unto  the  Petr  his  bill  of  fees  and  disbursements  which,  as  the  Petr 
is  advised,  ought  to  be  taxed,  {_Ifso,  and  which  contains  charges  for 
work  not  done  on  his  retainer,  and  which  the  Petr  is  not  liable  to  pay, 
and  the  same  does  not  contain  any  item  for  business  done  in  any  Court : 
Form  1,  p.  268] ;  that  the  Petr  submits  to  pay  what  shall  appear  to 
be  due  to  the  said  solr  on  the  taxation  of  his  bill ;  It  was  therefore 
prayed,  and  it  is  accordingly  ordered,  that  it  be  referred  &c.  to  tax  and 
settle  the  said  bill;  And  that  the  Petr.  and  also  the  said  solr  do 
produce  &c. ;  And  that  they  be  examined  &c. ;  And  it  is  ordered  that 
if  such  bill  when  taxed  be  less  by  a  sixth  part  &c.  [Form  1,  p.  268] ; 
And  it  is  ordered  that  the  amount  so  to  be  certified  be  paid  by  the 
party  from  whom  to  the  party  to  whom  the  same  shall  be  certified  to 
be  due  within  twenty-one  days  after  service  of  this  order  and  of  the 
taxing  master's  certificate  to  be  made  in  pursuance  thereof,  unless  the 
Court  shall,  upon  special  circumstances  to  be  certified  by  the  said 
master,  otherwise  order,  upon  application  to  be  made  within  one  week 
after  the  date  of  the  said  master's  certificate  by  the  party  liable  to  pay 
such  amount;  And  it  is  ordered  that  no  proceedings  be  conunenoed 
against  the  Petr  in  respect  of  the  said  bill  pending  this  reference,  but 
the  said  master  is  to  make  his  certificate  in  a  month  (unless  the  said 
master  shall  extend  the  time  to  enable  him  to  make  his  certificate) ;  or 
this  order  is  to  be  of  no  effect. 

And  for  special  orders  in  the  like  form,  made  on  appUcatioii  by  summons 
at  Chambers,  see  Be  Burne,  V.-C.  W.  at  Chambers,  8  Dec.  1871,  A.  3077; 
Be  Adarns^  M.  B.  at  Chambers,  30  Nov.  1876,  A.  1879. 

The  directions  to  give  credit  or  charge  for  sums  received  or  paid,  and  to 
deliver  papers,  are  not  inserted  in  an  order  for  taxation  by  a  third  party 
liable. 

As  to  the  form  of  special  order  under  sect.  38,  and  that  it  will  be  to  tax  the 
bill  actually  paid,  not  limiting  it  to  that  which  would  be  the  proper  bill  as 
between  the  party  liable  and  the  party  whose  costs  he  agrees  to  pay,  see 
Be  Newman,  2  Ch.  707. 

For  fonn  of  application,  see  D.  C.  F.  1048. 


2.  Order  on  Special  Application  of  Third  Party  interested — s.  39. 

The  applicant  B.  {legatee),  by  his  solr,  submitting  to  pay  what,  if 
anything,  shall  appear  to  be  due  to  A.  («o/r),  upon  the  taxation  of  his 
bill  of  fees  and  disbursements,  and  for  business  done,  as  hereinafter 
mentioned,  Let  the  said  A.  deliver  to  the  applicant  a  biU  of  all  such 
fees,  charges,  and  disbursements  over  and  above  those  included  in  the 
bills  hereinafter  mentioned,  which  are  now  claimed  by  the  said  A. 
against  C.  and  D.,  as  exors  of  the  will  of  £.,  deceased,  the  testator  in 
the  petition  named,  and  payable  out  of  the  residuaiy  or  general  estate 
of  the  testator ;  And  refer  &c.  to  tax  and  settle  the  bill  of  fees  and 
disbursements,  amounting  to  the  sum  of  £ — ,  delivered  by  the  said  A. 
to  the  said  C.  and  D.  as  such  exors,  and  also  the  bill  to  be  delivered 
to  the  applicant  as  aforesaid ;  And  Let  the  applicant  B.,  and  the  said 
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G.  and  D.,  and  tlie  said  A.  produce  &c.,  and  be  examined  &e. ;  (And 
Let  the  said  A.  give  credit  for  all  sums  of  money  by  him  received  of 
or  on  account  of  the  said  ezors  in  respect  of  the  said  bills  of  costs,  or 
either  of  them ;)  And  if  the  amount  of  the  said  bills  so  taxed  shall  be 
less  by  a  sixth  part  &c.  [Form  1,  p.  268]  (exclusive  of  the  costs  of  the 
application) ;  And  Let  the  said  master  certify  the  amount  due  from  the 
said  exors  and  the  applicant  to  the  said  A.,  or  from  the  said  A.  to  the 
said  exors  and  the  applicant,  or  either  of  them,  as  the  case  may  be, 
having  regard  to  the  costs  of  such  reference  (exclusive  of  the  costs  of 
this  application) ;  And  Let  such  amount  be  paid  &c.,  unless  &c. 
[Form  1,  p.  268] ;  No  costs  of  this  application  on  either  side. — See 
Re  Dotimes,  M.  E.,  19  Feb.  1844,  A.  581 ;  S.  C,  5  Beav.  425. 

See  D.  0.  F.  1049. 

3.  Same — Cbpy  Bill  to  be  delivered — 88,  39,  40. 
Let  H.,  within  one  month  from  this  time,  deliver  to  the  applicant  a 
copy  of  the  bill  of  costs,  amounting  to  £ — ,  delivered  by  him  to  T.  &c., 
as  the  trustees  of  the  applicant  under  the  indenture  of  &c.,  upon  pay- 
ment by  the  applicant  of  the  costs  of  such  copy,  to  be  taxed  by  the 
taxing  master  in  case  the  parties  dilPer ;  And  refer  &c.  to  tax  and  settle 
the  said  bill  of  costs ;  And  Let  the  said  H.  and  the  applicant  produce 
&c.  [see  Form  1,  p.  268].— i?c  Hicham,  25  June,  1853,  A.  1231. 

I 

For  further  order  for  delivery  of  a  copy  of  the  bill  within  one  week,  S.  C, 
1  Dec.  1853,  A.  144. 

For  order  xmder  sect.  39  for  payment  by  solr  to  applicant  (assignee  of 
three*sixths  of  testator's  residuary  estate)  of  three-sixtns  of  amount  {if  any) 
certified  due  from  solr,  on  taxation  of  paid  bill,  see  Jte  HodgenSy  Oozens- 
Hardy,  J.,  21  May,  1901,  A.  2082. 

NOTES. 

Taxation  under  6  &  7  V.  o.  73,  s.  38  (third-party-liable  clausej,  is  by  order 
of  course  when  within  sect.  37  (unless  the  actual  delivery  of  tne  bill  to  the 
third  party  is  in  dispute :  Be  Boherteon,  42  Ch.  D.  653 ;  Cordery,  325). 

Under  sect.  39  (third-party-interested  clause)  it  is  by  special  application :  Be 
Stra/ord,  16  Beav.  27 ;  Be  Bracey,  8  Beav.  338 ;  now  made  by  summons : 
0. 1.V,  2  (15). 

After  payment,  an  ex  parte  order  to  tax,  though  at  the  instance  of  a  third 
party,  is  irregular :  Be  Becke^  5  Beav.  406 ;  Be  Carew,  8  Beav.  150  (though 
there  discharged  without  costs). 

Taxation  at  the  instance  of  a  third  party  interested  or  liable  to  pay  is  regu- 
lated by  the  relation  of  the  other  two  parties :  Be  Brown,  4  Eq.  464 ;  Be 
Baker,  32  Beav.  526 ;  Be  Harrison,  10  Beav.  67 ;  Be  Fyson,  9  Beav.  117. 

The  third  party  stands  in  the  position  of  the  client ;  so  that  if  the  client  is 
not  entitled  to  tax  the  bill  as  against  the  solr,  the  third  party  could  not  claim 
taxation  against  the  solr,  nor,  under  the  Act,  without  bill  filed  against  the 
cUent  who  has  paid :  Be  Ma^eey,  34  Beav.  463  (correcting  the  decision  in  Be 
Jeesop,  32  Beav.  406 ;  Be  Baker,  i6.  526,  that  a  bill  ma^  be  taxed  as  against 
trustees  without  the  solr  having  any  interest  or  concern  in  the  taxation) ;  and 
see  Be  Press  and  Inskip,  35  Beav.  34 ;  Be  Forsyth,  2  D.  J.  &  S.  509 ;  34  Beav. 
140 ;  Be  Gold,  19  W.  R.  343 ;  24  L.  T.  9 ;  Be  Holliday  and  Godlee,  58  L.  T. 
301 ;  Be  Cttsack,  21  L.  R.  Ir.  493 ;  Be  Donaldson,  27  Ch.  D.  544 ;  but  the 
third  party  order  does  not  alter  or  enlarge  the  liability  upon  which  the  order 
is  based,  and  the  Court  will  consider  whether  the  items  are  such  as  the 
applicant  is  bound  to  pay :  Be  Or  ay,  (1901)  1  Ch.  239.  The  taxing  master  is 
not  necessarily  tied  by  the  prefatory  words  of  the  order:  Be  Fettitt  and 
VaknUne,  W.  W.  (01)  112. 
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A  baokrapt  is  not,  pending  the  baokraptoy,  a  " paiiy  interested"  in  the 
estate  in  the  hands  of  the  trustee  in  bankniptoy,  so  as  to  entitle  liim,  after 
discharge  and  payment  of  creditors  in  full,  to  obtain  deliyery  and  taxation 
under  met.  39  of  a  bill  of  costs  paid  by  such  trustee  out  of  the  estate :  Be 
Leadbitter,  10  Oh.  D.  388,  0.  A. ;  and  see  Roch/ort  v.  BaUershy,  2  H.  L.  C. 
388 ;  Bird  v.  PhilpoU,  (1900)  1  Ch.  822. 

Taxation  is  as  l^tween  solr  and  cUent :  Be  Neaie^  10  Beav.  181 ;  the  clause 
not  being  applicable  to  taxation  as  between  party  and  party :  Be  Qrundy  and 
Ktrshaw,  17  Cb.  D.  108;  Be  Coufdell,  31  W,  B.  335;  62  L.  J.  Ch.  246 ;  but 
in  taxation  on  behalf  of  c.  q,  t,  the  solr  will  not  be  allowed  to  charge  the 
trust  estate  for  anything  not  necessary  for  the  admon  thereof :  and  see  Be 
Carthew,  27  Cb.  D.  487.  And  if  such  charges  have  resulted  from  fanciful 
directions  giyen  by  the  trustee,  to  the  trustee  personally  must  be  look  for 
payment :  lie  Brovm,  4  £q.  464. 

i'oT  taxation  at  the  instance  of  c.  o.  t,  before  and  after  payment,  see  Be 
Downee,  5  Bear.  525 ;  Be  Mcusey,  8  Beay.  458 ;  Be  Beta,  12  Beay.  256 ;  Be 
BoherUonf  42  Cb.  D.  553 ;  of  mortgagee's  solr*s  bill  at  the  instance  of  mort- 
gagor or  subsequent  incumbrancer,  &  LeeSf  5  Beay.  410 ;  i2e  Bianold,  9  Beay. 
269 ;  or  trustee  in  bankruptcy  of  mort^gor,  Be  Alltnghamf  32  Ck.  D.  36,  C.  A. 

The  proyiso  in  sect.  41,  that  applications  for  taxation  must  be  made  within 
twelye  months  after  payment,  applies  to  applications  under  sect.  38 :  Be  F,E. 
Smith,  32  W.  B.  407 ;  Be  Massey,  8  Beay.  458 ;  and  also  to  cases  under 
sect,  39:  Be  Wellbome,  (1901)  1  Ch.  312,  C.  A. ;  Be  Chawn,  52  L.  T.  75;  Be 
Dickson,  8  D.  M.  &  Q.  655;  Be  Daweon,  28  Beay.  605;  8  W.  B.  554;  Be 
Drake,  inf» ;  Be  Neaie,  10  Beay.  181 ;  Be  Bees,  9up, ;  Be  Maseey,  sup. 

The  petition  {now  summons)  should  be  seryed  on  the  mortgagee :  see  Be 
Jessop,  32  Beay.  406 ;  Be  Baker,  ib.  526. 

Specific  items  of  oyercharge  must  be  alleged  and  proyed  on  an  application 
under  the  third-party  clause  after  payment,  as  in  the  case  of  an  application 
by  the  dient :  Be  Bennett,  8  Beay.  467 ;  Be  Didcsm,  8  D.  M.  &  G.  655. 

And  see  Dunt  y.  D,,9  Beay.  146,  where  mortg^^r's  petition  to  tax  mort- 
gagee's sob's  bill  after  payment  was  dismissed  wim  costs,  as  alleging  neither 
pressure  nor  specific  oyercharge. 

But  it  is  not  necessary  to  show  fraudulent  oyercharge :  Be  Drake,  22  Beay. 
438. 

Before  the  Married  Women's  Property  Act,  1870,  a  husband  liable  for 
costs  due  from  his  wife  before  marriage  was  entitied  to  tax :  Waring  y.  Wil- 
liams, 2  Beay.  1. 

But  in  Be  Godfrey,  M.  B.,  1  July,  1875,  A.  1228,  an  order  obtained  by 
husband  and  wife  ior  taxation  was  discharged  witii  costs,  on  the  ground 
[inUr  alia)  that  the  busband  was  not  liable. 

Voluntary  payment  by  a  party  under  no  liability  to  pa7  giyes  bun  no  rigbt 
to  tax:  i2e  Bedce,  5  Beay.  406;  Be  Heritage,  3  Q.  B.  D.  726;  luiless  such 
payment  has  been  made  as  part  of  the  terms  of  compromising  a  suit :  Be 
Martley,  30  Beay.  620  (subject  to  explanation  giyen  in  Be  Qrundy,  17  Ch.  D. 
108) ;  and  see  Vincent  y.  Vennery  1  My.  &  E.  212 ;  Waters  y.  Taylor,  2  My.  & 
Cr.  556. 


Section  Ylll. — ^Taxation  by  or  against  Repebsbntatives. 

!•  Order  of  Course  to  tax  Bill  delivered  by  Solr^s  JRepresve. 

Upon  the  petition  of  B.,  of  &€.,  it  was  alleged  that  the  Fetr  employed 
the  aboye-named  A.  as  his  solr  in  &c.  [Form  1,  p.  268]  ;  that  the  said 
A.  is  since  deceased,  and  D.  as  the  admor  of  the  effects  [or  exor  of  the 
will]  of  the  said  A.,  on  or  about  the  —  day  of  — ,  deliyered  unto  the 
Petr  the  bill  of  fees  and  disbursements  of  the  said  A.,  which,  as  the 
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Petr  is  advised  [contains,  if  to,  charges  for  work  not  done  on  Us 
retainer,  and  which  the  Petr  is  not  liable  to  pay,  and],  ought  to  be 
taxed ;  that  the  Petr  submits  to  pay  what  shall  appear  to  be  due  to  the 
said  D.  as  such  admor  [or  exor]  as  aforesaid  on  the  taxation  of  the 
said  bill ;  It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that 
it  be  referred  &c.  to  tax  and  settle  the  said  bill ;  and  that  the  Petr 
and  also  the  said  D.  do  produce  &c. ;  And  that  they  be  examined  &o. 
[Form  1,  p.  268] ;  And  it  is  ordered,  that  the  said  D.  do  give  credit  for 
all  sums  of  money  received  by  him  or  the  said  A.,  of  or  on  account  of 
the  Petr ;  And  be  at  liberty  to  charge  all  sums  of  money  paid  by  him 
or  the  said  A.  to  or  on  account  of  the  Petr ;  And  it  is  ordered,  that  if 
such  bill  when  taxed  be  less  by  a  sixth  part  &c. ;  And  the  said  master 
is  to  certify  the  amount  due  from  the  Petr  to  the  estate  of  the  said  A., 
having  regard  to  the  costs  of  such  reference  so  to  be  taxed  as  afore- 
said, or  from  the  estate  of  the  said  A.  to  the  Petr,  as  the  case  may  be, 
having  reg^d  to  any  sum  or  sums  of  money  which  may  have  been  so 
deceived  or  paid  as  aforesaid ;  And  it  is  ordered,  that  any  amount  so 
to  be  certified  to  be  due  from  the  Petr  to  the  estate  of  the  said  A.  be 
paid  by  the  Petr  B.  to  the  said  D.  vrithin  twenty-one  days  after  service 
of  this  order,  and  of  the  taxing  master's  certificate  to  be  made  in  pur- 
suance thereof,  unless  the  Court  shall  upon  special  circumstances  to  be 
certified  by  the  said  master  otherwise  order,  upon  application  to  be 
made  within  one  week  after  the  date  of  the  said  master's  certificate  by 
the  Petr ;  And  it  is  ordered,  that  upon  payment  by  the  Petr  to  the  said 
D.  of  what  may  be  certified  to  be  due  to  him  as  such  admor  [or  exor], 
or  in  case  it  shi^  appear  that  there  is  nothing  due  to  him,  he,  the  said 
D.,  do  deliver  to  the  Petr,  upon  oath,  all  deeds,  books,  papers,  and 
writings  in  his  custody  or  power  as  such  admor  [or  exor]  as  aforesaid, 
belonging  to  the  Petr ;  And  it  is  ordered  that  no  proceedings  be  com- 
menced against  the  Petr  in  respect  of  the  said  bill  pending  this  refer- 
ence, but  the  said  master  is  to  make  his  certificate  in  a  month,  unless 
the  said  master  shall  extend  the  time  to  enable  him  to  make  his  certi- 
ficate, or  this  order  is  to  be  of  no  effect ;  And  in  case  the  said  master 
shall  certify  that  any  amount  is  due  from  the  estate  of  the  said  A.,  and 
the  said  bill  when  taxed  shall  be  less  by  a  sixth  part  than  the  said  bill 
as  delivered.  It  is  ordered,  that  the  said  D.  do  pay  to  the  Petr  the 
amount  which  the  said  master  shaU  certify  to  be  due  for  the  costs  of 
this  reference. 

The  above  form  is  applicable,  where  the  order  is  to  tax  a  bill  delivered  by 
the  trustee  in  bankruptcy  of  a  bankrupt  solr,  mutatis  mutandis. 


2.  Order  of  Course  to  deliver  Bill  to  Clients  JRepresve^  and  to  Tax. 

Upon  the  petition  of  B.  &c.,  the  admor  of  the  efPects  [or  exor  of  the 
will]  of  C,  of  &c.,  deceased,  it  was  alleged  that  the  said  0.  in  his  life- 
time employed  the  above-named  A.  a^  his  solr  in  &c. ;  that  the  said 
C.  has  since  died,  and  that  letters  of  admon  to  his  effects  [or  probate 
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of  hifl  will]  have  [or  has]  been  granted  to  the  said  B. ;  that  the  Fetr 
is  desirous  of  obtaining  the  papers  in  the  possession  of  the  said  soli 
belonging  to  the  Fetr  as  such  admor  [or  ezor]  as  aforesaid ;  but  the 
said  solr  refuses  to  deliver  up  the  same  until  his  bill  of  costs  is  paid ; 
that  the  said  solr,  although  applied  to,  has  not  delivered  his  bill  of 
costs  against  the  Fetr  as  such  admor  [or  exor]  as  aforesaid ;  that  the 
Fetr  submits  to  pay  what  shall  appear  to  be  due  in  respect  of  the  said 
bill ;  It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  the 
said  solr  do,  within  fourteen  days  after  notice  hereof,  deliver  to  the 
Fetr  a  bill  of  fees  and  disbursements  in  all  suits,  causes,  actions,  and 
other  matters  of  business  in  which  he  ,has  been  employed  as  the  solr 
for  the  said  C,  deceased ;  And  that  it  be  referred  &c.  to  tax  and  settle 
the  said  bill,  and  that  the  Fetr  and  also  the  said  solr  do  produce  &c. ; 
And  that  they  be  examined  &o. ;  And  it  is  ordered,  that  the  said  solr 
do  give  credit  for  all  sums  of  money  by  him  received  of  or  on  account 
of  the  said  C,  deceased,  and  be  at  liberty  to  charge  all  sums  of  money 
paid  by  him  to  or  on  account  of  the  said  0.,  deceased. — [Usual  direc- 
tions as  in  Form  1,  p.  268,  adding  after  *'  Fetr"  the  words  ''  as  such 
admor,  or  exor,"] 


3.  Order  to  continue  Proceedings  and  carry  on  Taxation  after 

Payment, 

Upon  motion  &o.  by  coxmsel  for  M.,  of  &c.,  who  alleged  that  by  an 
order  dated  &c.,  It  was  ordered  that  it  should  be  referred  to  the  taxing 
master  to  tax  and  settle  the  bill  of  fees,  charges,  and  disbursements, 
amounting  to  the  sum  of  £ — ,  delivered  by  the  above-named  S.  &c. 
{the  solrs)  to  T.  in  the  said  order  named  and  paid  by  him  to  the 
said  solrs  on  &c.  (that  no  proceedings  have  been  taken  under  the  said 
order  dated  &c.),  and  that  the  said  T.  died  on  &c.  intestate,  and  that 
on  the  &c.  letters  of  admon  of  his  estate  were  granted  to  the  said  M. 
whereby  she  became  and  now  is  his  legal  pers.  represve ;  Let  the  said 
order  and  the  proceedings  thereunder  be  continued,  and  the  taxation 
thereby  directed  be  carried  on  between  the  said  M.  and  the  said  solrs ; 
And  Let  the  said  M.  and  the  solrs  produce  &c.,  and  be  examined  &c. ; 
And  Let  the  said  solrs  give  credit  &;c.  [Form  1,  p.  268]  ;  and  in  case 
it  shall  appear  the  said  bill  is  overpaid,  Let  &c.  [see  Section  VL, 
p.  286].— See  JRe  Sankey,  V.-O.  W.,  25th  Nov.  1872,  B.  8039. 

As  to  orders  to  revive  proceedings  which  had  abated  since  taxation  was 
directed,  see  Be  Nicholson^  Be  Waugh,  29  Beav.  665,  666. 

By  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  V.  c.  28),  s.  19,  "  any 
person  interested  under  a  decree  or  order  *'  for  payment  of  costs  in  any  smt 
may  obtain  an  order  to  revive  such  suit,  and  thereupon  to  prosecute  and 
enforce  such  decree  or  order. 

This  section  did  not  enable  a  solr,  to  whom  costs  had  been  ordered  to  be 
paid,  to  obtain  an  order  to  revive  :  Hunter  v.  WortUy,  W.  N.  (73)  4. 

The  practice  in  cases  where,  formerly,  by  marriage,  death,  or  bankruptcy, 
&c.,  an  order  of  revivor  would  have  been  required,  has  been  simplifiea  by 
O.  XVII,  2,  4,  under  which  an  order  to  carry  on  proceedings  may  be  obtained 
ex  parte  on  application  to  the  Court  or  a  Judge,  or  by  petition  of  course,  o^ 
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in  Chambers :  Walker  t.  Blackmore,  W.  N.  (76)  132 ;  and  v,  mp.  Chap.  IX., 
"  Change  of  Parties,"  p.  113. 

For  order  to  proceed  with  a  taxation  against  the  surviving  Fits  in  the 
absence  of  a  legal  pers.  represve  of  one  deceased,  see  Aepdai  y.  jSeddon, 
W.  N.  (77)  207 ;  1877,  A.  1766. 


4.  Casta  of  a  Deceased  Solr  and  Exor  moderated^  though  no  longer 

Taxable, 

[The  testator's  solr  and  exor  retained  his  costs  out  of  the  assets.  Many 
years  afterwards,  under  a  decree  for  the  usual  admon  accounts,  the  sobr's 
represve  claimed  such  payment  as  a  discharge.  Although  the  bill  was  no 
longer  taxable,  the  beneficiaries  were  allowed  to  have  it  moderated.] 

'^  Vary  the  order  dated  &c.,  by  striking  out  &c.,  and  the  direction  to 
tax  and  settle  &c. ;  And  instead  thereof,  Let  the  taxing  master  inquire 
and  certify  whether  any  and  which  of  the  disputed  items  marked  &o., 
in  the  bills  referred  to  are  fair  and  proper  to  be  allowed,  and  to  (any 
and)  what  amount  respectively." — ^No  costs  on  either  side. — Allen  v. 
Jarvis,  4  Ch.  616,  23  June,  1869,  A.  2148. 

For  order  in  similar  form  as  to  items  in  bill  of  costs  delivered  to  testator 
which  were  disputed  by  exor,  see  Be  Park,  Colea  v.  P.,  41  Ch.  D.  326,  C.  A. 

As  to  the  power  of  the  Court  to  direct  the  taxing  officer  to  assist  in  settling 
an  account  which  consists  in  part  of  any  bill  of  costs,  see  0.  LXy,  27  (26). 

For  forms  of  request,  see  D.  C.  F.  612. 


Section  IX. — Eeview  of  Taxation. 

1.  Oi'derfor  Revi&w  of  Taxation — Costs  of  Application — Set-off. 

The  application  of  J.  &c.,  to  review  the  certificate  dated  &c.,  of  the 
taxation  of  the  bill  of  costs  &g.,  which,  upon  hearing  the  solrs  for  the 
applicant  and  for  the  L.  Co.  in  Chambers,  was  adjourned  to  be  heard 
in  Court,  coming  on  this  day  to  be  heard  accordingly,  and  upon  hearing 
counsel  &c. ;  And  the  Court  being  of  opinion  that  such  of  the  items  of 
the  said  bill  of  costs,  and  charges,  and  expenses  as  relate  to  the 
examination  of  the  title  to  the  hereditaments  comprised  in  Lot  2,  part 
of  the  estates  directed  to  be  sold  by  the  order  dated  &c.,  ought  to  be 
disallowed,  Doth  order  that  it  be  referred  to  the  said  taxing  master  to 
review  his  said  certificate. — Costs  of  the  applicant  in  Chambers,  and 
of  drawing  up  this  order  and  consequent  thereon,  to  be  taxed,  and  set 
oS.  against  any  costs,  and  costs,  charges,  and  expenses  to  be  paid  by 
the  applicant  to  the  said  co.  under  the  said  order  dated  &c. — Raymond 
Y.  Lakeman,  M.  E.,  27  March^  1865,  B.  1317. 

For  form  of  summons,  see  D.  C.  F.  726. 
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2.  JRevieto  of  Taxation — Claim  and  Counter-claim — 0.  lxv,  27  (41). 

The  application  of  the  Deft,  which  upon  hearing  &c.  was  adjourned 
&c.,  and  upon  hearing  counsel  for  the  Deft  and  for  the  Pit ;  And  the 
Court  being  of  opinion  that  on  the  taxation  of  the  costs  under  the 
judgment  dated  &c.  the  Fit  is  liable  to  pay  the  whole  of  the  Deff  s 
costs,  except  so  far  as  they  have  been  increased  by  the  Deff  s  counter- 
claim, and  that  there  ought  .to  be  no  apportionment  of  the  Deff s 
general  costs  of  the  action,  and  that  the  Deft  is  liable  to  pay  to  the  Fit 
only  the  amount  by  which  the  Fit's  costs  have  been  increased  by  the 
Deff  s  counter-claim ;  Let  it  be  referred  to  the  taxing  master  to  review 
his  taxation  accordingly. — Saner  v.  Biltony  Fry,  J.,  19  March,  1879, 
B.  648. 


3.  Review  of  Taxation — Order  on  Objections — Costs  apportioned — 

Set-off". 

The  application  of  the  Fit  to  review  the  taxing  master's  certificate, 
dated  &c.,  which,  upon  hearing  the  solrs  for  the  applicant  and  for  the 
Deft  in  Chambers,  was  adjourned  to  be  heard  in  Court,  coming  on  this 
day  to  be  heard  accordingly,  and  upon  hearing  counsel  for  the  Fit  and 
for  the  D^ft,  and  upon  reading  the  objections  &c. ;  Let  the  said  taxing 
master's  certificate  stand  and  be  allowed  as  to  the  subject-matter  of 
the  first  objection,  and  be  varied  as  to  the  subject-matter  of  the  second 
objection,  by  the  disallowance  of  three  counsel  to  the  Deft,  and  by 
allowing  the  Deft  two  counsel  only  on  the  trial  of  this  action  and 
counter-claim ;  And  Let  it  be  referred  to  the  taxing  master  to  tax  the 
costs  of  the  Fit  and  of  the  Deft  of  this  application ;  And  Let  the  Fit 
pay  the  amoimt  of  three-fourths  of  the  said  costs  and  the  Deft  pay 
one-fourth  of  the  said  costs ;  And  Let  the  amount  of  the  costs  of  the 
Fit  be  set  oft  against  the  costs  of  the  Deft,  having  regard  to  the 
variation  in  the  said  taxing  master's  certificate,  and  the  taxing  master 
is  to  certify  to  whom  the  balance  is  to  be  paid. — Directions  for  pay- 
ment.— Mason  v.  Brentini,  V.-C.  M.,  5  June,  1880,  B.  1354;  affirmed 
on  appeal,  1880,  B.  1642,  15  Ch.  D.  287,  C.  A. 


4.  Oljections  to  Taxing  Master^a  Certificate — Subsequent  Order  as  to 

Costs, 

Upon  the  application  of  A.  &c.,  and  upon  reading  the  order  dated 
&c.,  the  objections  dated  &c.  left  by  the  applicants  with  the  taxing 
master,  the  taxing  master's  certificate  dated  &c.,  and  the  affidavits 
therein  referred  to.  Let  the  said  objections  dated  &c.,  so  far  as  they 
relate  to  the  items  in  Fart  2  thereof,  be  allowed;  And  Let  it  be 
referred  back  to  the  taxing  master  to  vary  his  certificate  accordingly. 
— Tax  the  costs  of  the  applicants  of  obtaining  the  said  order,  and  of 
the  taxation  thereby  directed,  and  deduct  the  same  from  the  amount 
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wliich  shaU  appear  to  be  due  from  the  applicants  to  the  Bolrs. — ^The 
balance  to  be  certified,  and  to  be  paid  by  the  applicants  to  the  solrs 
within  twenty-one  days  from  the  date  of  the  taxing  master's  certificate. 
—Re  Cartwriffht,  M.  E.,  18  Nov.  1875,  A.  2305. 


6.  Objections  to  Taxing  Master's  Certificate. 

Lbt  the  objections  No.  1  &c.  left  by  the  applicant  with  the  taxing 
master  be  allowed ;  And  Let  it  be  referred  back  to  the  taxing  master 
to  vary  his  certificate  accordingly. — Ee  SearUy  M.  B.  at  Chambers, 
4  Dec.  1872,  B.  3137. 

For  order  to  review  taxation  on  application  made  before  certificate,  see 
Ccvlton  V.  /SCTitbr,  V.-O.  H.  at  Chambers,  4  Nov.  1878,  A.  2059. 

REVIEW. 

By  O.  LXV,  27  (39 — 42),  any  party  dissatiBfied  with  the  allowance  or 
disallowance  by  the  taxing  officer  of  the  whole  or  any  part  of  anjr  item 
or  items,  may  at  any  time  before  the  certificate  or  allocatur  is  signed, 
deliver  to  the  other  jparty  interested  therein,  and  carry  in  before  the  taxing 
officer,  an  objection  in  writing  to  such  allowance  or  disallowance,  specifying 
therein  the  items  or  parts  objected  to,  and  the  grounds  and  reasons  for  such 
objection,,  and  apply  to  the  taxing  officer  to  review  the  taxation  in  respect  of 
the  same.  Upon  such  application  the  taxing  officer  shall  reconsider  and 
review  his  taxation  u^n  such  objections,  and  may,  if  he  think  fit,  receive 
further  evidence,  and  if  so  required  by  either  party  he  shall  state,  either  in 
his  certificate  of  taxation  or  allocatur,  or  by  reference  to  such  objection,  the 
grounds  and  reasons  of  his  decision,  and  any  special  facts  or  circumstances 
relating  thereto.  Any  party  dissatisfied  with  tne  certificate  or  allocatur  as 
to  any  item,  &c.  objected  to  may  apply  to  a  Judge  at  Chambers  for  an  order 
to  review  the  taxation  as  to  the  same  item,  &c.,  and  the  Judge  may  thereupon 
make  such  order  as  he  may  deem  just,  but  the  certificate  or  allocatur  snail 
be  final  and  conclusive  as  to  all  matters  not  objected  to  in  manner  aforesaid. 
Such  application  shall  be  heard  and  determined  by  the  Judge  upon  the 
evidence  brought  in  before  the  taxing  officer,  and  no  further  evidence  shall 
be  received  upon  Ihe  hearing  unless  me  Judge  shall  otherwise  direct. 

Where  a  person  not  a  ps^y  to  an  order  for  taxation  desires  to  have  the 
taxation  reviewed,  he  should  not  apply  to  review,  but  should  move  to  set 
aside  the  order:  CharlUm  v.  C,  31  W.  fi.  237. 

'  Where  a  taxing  master,  on  the  day  on  which  the  objections  were  carried  in, 
gave  notice  that  they  would  be  proceeded  with  the  next  day,  it  was  held 
under  the  circumstances  sufficient :  Be  Hill,  33  Ch.  D.  266,  C.  A. 

The  application  to  review  is  by  summons,  and  not  on  motion :  Webster  v. 
Manbvj  4  Ch.  372 ;  unless  made  to  a  Judge  of  the  Chancery  Division  with  no 
Chamber  staff :  Millard  v.  Burroughes,  W.  N.  (79)  198 ;  and  cannot  be  enter- 
tained imless  an  objection  in  writing,  under  r.  27  (39),  as  to  each  item 
objected  to  has  been  first  carried  in :  Strousberg  v.  Saunders,  38  W.  E.  117. 

If  the  objection  is  to  the  general  principle  on  which  the  taxation  has  pro- 
ceeded, and  not  to  specific  items,  the  certificate  may  be  discharged  on 
summons,  without  carrying  in  objections  under  r.  27  (39):  Be  Castle, 
36  Ch.  D.  194. 

As  a  general  rule,  the  certificate  is  reviewed  on  questions  of  principle  only, 
and  not  of  jaere  quantum,  which  is  left  to  the  discretion  of  the  taxing  master : 
Be  Mortimer,  4  Eq.  96;  Alsop  v.  Lord  Oxford,  1  M.  &  K.  564;  Be  Catlin, 
18  Beav.  508 ;  Oliver  v.  Bobins,  W.  N.  (94)  199 ;  64  L.  J.  Ch.  203 ;  71  L.  T. 
636;  46W.fi.  137. 

And  the  discretion  of  the  taxing  master  applies  not  only  to  the  quantum, 
but  to  the  qwjties,  e,g,,  in  the  case  of  interviews,  to  the  number  of  interviews 
as  well  as  to  the  sum  to  be  allowed  for  each :  Be  Brown,  4  £q.  464, 
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On  the  other  hand,  i^e  allowance  of  the  higher  instead  of  the  lower  aeale 
was  a  qnestion  of  principle  on  which  the  taxation  would  be  reviewed: 
Paddon  y.  Winch,  20  Eq.  449.  And  see  "  Morgan  and  Wurtzburg,  Costs," 
676. 

And  the  Court  or  a  Judge  has  now  discretion,  on  special  grounds  arising 
out  of  the  nature  and  importance,  or  the  difficulty  or  urgency  of  the  case,  to 
order  the  higher  scale  to  oe  applied  in  any  particular  case :  O.  lxt,  9 ;  Pain^ 
y.  Chisholm,  (1891)  1  Q.  B.  531 ;  but  not  to  delegate  such  discretaon  to  the 
master :  Corticene,  dec,  Co,  y.  TuU  &  Co,,  27  W.  ±1.  373.  On  the  question 
whether  special  grounds  in  fact  existed,  an  appeal  will  lie:  Paine  y. 
Chisholm,  sup. 

The  taxation  of  counsers  fees,  Bolr*s  char^,  separate  appearances, 
and  other  items  not  involving  any  question  of  principle,  is  not,  as  a  general 
rule,  open  to  review :  Parkinson  v.  Hanhury,  13  W.  K.  1066 ;  1 1  Jur.  N.  S. 
474 ;  12  L.  T.  624 ;  Cousens  v.  C,  7  Ch.  48 ;  A.  O,  v.  Drapers'  Co,,  9  Eq.  69 ; 
WehVs  Estate,  21  W.  fi.  745 ;  28  L.  T.  726;  BeaUie  v.  Lord  Ehury,  22  W.  B. 
68 ;  4  L.  J.  Ch.  80 ;  29  L.  T.  419 ;  Merchant  Bank  Co,  v.  Maud,  20  Eq.  463. 

But,  in  a  proper  case,  the  certificate  may  be  reviewed  even  upon  questions 
of  quantum  :  Smith  v.  Buller,  19  Eq.  473 ;  especially  as  to  counsers  fees  on 
the  hearing  of  an  appeal ;  a  question  which  the  Court  below  is  best  able  to 
decide:  Gilbert  v.  Guigjion,  21  W.  E.  745;  and  see  Mason  y.  Brentini, 
15  Ch.  D.  287,  C.  A. 

The  following  cases,  upon  the  discretion  of  the  taxing  master,  may  also  be 
consulted :  Re  Harrison,  33  Ch.  D.  52 ;  Re  Page,  32  Beav.  485,  487 ;  Halloum 
y.  Fernie,  16  W.  E.  175;  17  L.  T.  347;  Potter  y,  Rankin,  L.  E.  4  C.  P.  76; 
5  ih,  518;  Yglesias  v.  Royal  Exchange,  &c,  Corp,,  L.  E.  5  C.  P.  141 ;  Ryan  y. 
Dolan,  I.  E.  7  Eq.  92;  Wakefield  y.  Brown,  L.  E.  9  C.  P.  410;  The  Soto, 
(1893]  P.  73.  As  to  the  inability  of  the  taxing  master  to  make  a  separate 
certificate  as  to  part  of  the  reference,  see  Silkstone  and  Haigh  Moor  Coal  Co, 
v.  Edey,  W.  N.  (01)  170;  but  see  0.  Ln,  26,  sup.  p.  282. 

ALL0WAI7CES. 

The  costs  of  proceedings  in  the  Supreme  Court  of  Judicature  are  regulated 
by  O.  Lxy ;  but  in  special  matters  of  pleading,  discretion  is  given  to  the  taxing 
officer,  in  lieu  of  the  allowances  for  mstructions,  and  preparing  or  drawing, 
to  make  such  allowance  for  work,  labour,  and  expenses  of  preparation,  as 
he  may  think  proper :  see  Turnhull  y.  Jansofi,  3  C.  P.  D.  264.  He  may  also 
make  special  allowance  in  respect  of  agency  correspondence  in  country 
agency  causes  and  matters,  when  it  is  shown  to  have  been  special  and  exten- 
sive ;  O.  Lxv,  27  (10). 

In  matters  at  Chambers,  which  from  the  length  of  the  attendance,  or 
difficulty  of  the  case,  or  from  the  extraordinary  skill  and  labour  required 
and  received  from  the  solr,  shall  appear  to  deserve  higher  remuneration  than 
the  ordinary  fees,  the  Judge  or  master  may  allow  the  solr,  by  a  memorandum 
made  for  the  purpose  and  signed  by  the  Judge,  a  fee  not  exceeding  ten 
guineas,  instead  of  the  fees  of  two  guineas,  three  guineas,  and  five  guineas : 
Ih,  12. 

By  r.  27  (38),  all  fees  or  allowances  which  are  discretionary,  are,  unless 
otherwise  provided,  to  be  allowed  at  the  discretion  of  the  taxing  officer,  who 
is  to  take  into  consideration  the  other  fees  and  allowances  to  the  solr  and 
counsel,  if  any,  in  respect  of  the  work  to  which  any  such  allowance  applies, 
the  nature  and  importance  of  the  cause  or  matter,  the  amount  involved,  the 
interest  of  the  ptutics,  the  fund  or  persons  to  bear  the  costs,  the  general 
conduct  and  costs  of  the  proceedings,  and  all  other  circumstances. 

By  r.  27  (38a)  (E.  S.  C.  May,  1889),  where  costs  directed  to  be  taxed, 
with  a  view  to  payment  out  of  a  fund  or  estate  (real  or  personal),  or  out  of 
the  assets  of  a  co.  in  liquidation,  shall  have  been  increased  by  unnecessary 
delay,  or  by  improper,  vexatious,  or  unnecessary  proceedings,  or  by  other 
misconduct  or  negligence,  or  if  from  any  other  cause  the  amount  of  the 
costs,  in  the  opinion  of  the  taxing  master,  is  excessive,  having  regard  to  the 
value  of  the  fund,  estate,  or  assets  to  which  they  relate,  or  other  circum- 
stances, the  taxing  master  is  to  allow  only  such  an  amount  of  costs  as  would, 
in  his  opinion,  have  been  incurred  if  the  litigation  had  been  properly  con- 
ducted, and  to  assess  the  same  at  a  gross  sum,  and  (if  necessary)  apportion 
the  amount  among  the  parties. 
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By  O.  Lzu,  15,  '^  the  registrar  shall,  at  the  time  of  any  attendance  before 
him  for  the  purpose  of  settling  the  terms  of,  and  passing  any  judgment  or 
order,  if  requested  to  do  so  by  any  party,  on  the  ground  that  it  is  of  a  special 
nature,  or  of  unusual  len^h  or  difficulty,  certify,  for  the  information  of  the 
taxing  officer,  whether,  m  his  opinion,  any  special  allowance  ought  to  be 
made  in  taxation  of  costs  in  respect  thereof." 

And  for  the  rule  under  the  former  practice  as  to  solrs'  remuneration  for 
particular  services,  and  their  right  to  cnarge  for  services  warranted  by  prac- 
tice, though  not  absolutely  necessary,  see  Lucas  v.  Peacock ^  8  Beav.  1 ; 
Davenport  v.  Stafford,  Ih,  503,  516 ;  StepliemY.  L.  Newboroughy  11  Beav.  403. 

As  to  payments  to  be  entered  in  the  bill  of  costs,  and  allowed  as  professional 
charges  and  disbursements,  see  certificate  of  taxing  masters  in  lie  Itemnant, 
11  Beav.  603,  611 ;  Be  Lamb,  23  Q.  B.  D.  5. 

As  to  disallowance  of  costs  of  uncertificated  solr,  v.  inf.  p.  316. 

The  following  are  instances  of  allowance  or  disallowance  on  review  of  par- 
ticular items  (except  where  otherwise  indicated)  as  between  party  and 
party: — 

A  bstracU  of  Title  ;— 

Are  not  included  in  the  words  *'  deeds,  wills,  and  other  documents,"  cited 
in  Schedule  II.  to  Gen.  Ord.,  August,  1882  (Solicitors'  Bemuneration  Act, 
1881),  and  the  old  scale  of  6s,  Sd.  for  perusal  of  every  brief  sheet  of  eight  folios 
each  remains  unaltered  :  lie  B,  A.  Parker,  29  Ch.  D.  199. 

Por  disallowance  of  costs  of  abstract  of  title  to  accompany  case  for  counsel, 
see  Dams  v.  Earl  Dijsart,  8  D.  M.  &  G.  33 ;  21  Beay.  124 ;  Be  Piiider,  10  Beav. 
390;  Bumsetj  v.  /?.,  21  Beav.  40. 

Accountants^  Charges: — 

See  Meymott  v.  M,,  33  Beav.  590 — on  the  scale  allowed  by  the  Gen.  Ord. 
in  Bankruptcy :  and  see  O.  LXV,  27  (36). 

Adjourned  Summons : — 

As  to  the  costs  to  be  allowed  on  taxation  of  a  misfeasance  summons 
adjourned  into  Court  and  heard  on  oral  evidence,  see  Be  Anglo-Austrian 
Printing  and  Publishing  Union,  (1894)  2  Oh.  622. 

Affidavits : — 

See  Camille  v.  Donato,  13  W.  E.  358;  11  Jur.  N.  S.  26;  11  L.  T.  584; 
Catholic  Publishing  Co,  v.  Wyman,  11  W.  E.  49;  Davies  v.  Marshall,  1  Dr.  & 
8.  354  (costs  of  settling  by  counsel  allowed) ;  Bagley  v.  Searle,  W.  N.  (87)  71 
(costs  of  affidavit  verifying  statement  of  claim  not  allowed) ;  and  see  O.  lxy, 
27  (1),  (4),  (5),  (15),  (45).  Costs  of  affidavits  prepared  during  a  stay  of  pro- 
ceedings are  not  necessarily  to  be  disallowed:  Whitcley  Exerciser,  La,  v. 
Oamage,  (1898)  2  Ch.  405. 

Agency : — 

As  to  what  the  usual  agency  terms  are,  see  Ward  y.  Lawson,  43  Ch.  D. 
353,  0.  A.  As  to  mode  of  taxation  where  London  agents  and  country  firm 
have  a  common  partner,  and  the  consequent  disallowance  of  '*  close  copies  ** 
in  such  a  case,  see  Be  Borough  Commercial,  &c,  Soc,  (1894)  1  Ch.  289,  0.  A., 
and  Cordery,  252. 

If  shown  to  the  satisfaction  of  the  taxing  officer  that  agency  correspondence 
has  been  special  and  extensive,  he  is  at  liberty  to  make  such  special  allowance 
in  respect  thereof  as  in  his  discretion  he  may  think  proper:  0.  Lxy,  27  (10). 

Amendments : —  

See  O.  LXY,  27  (31,  32),  and  sup.,  Chap.  VIE. 

Attendances : — 

At  Chambers :  special  allowances  in  cases  of  difficulty,  &c. :  0.  lxy,  27  (12). 

Upon  Eegistrars :  special  allowances  upon  certificate  of  Eegistrar  under 
O.  Lxn,  15 ;  O.  LXV,  27  (11). 

As  to  attendances  on  taxing  master,  see  0.  lxy,  27  (27),  sup,  p.  282,  and 
as  to  allowance  for  attendances  at  counseFs  chambers,  see  Be  Mahon,  (1893) 
1  Ch.  507;  Sobrs'  Bemuneration  Act,  1881,  G.  O.  Sched.  II. 

As  to  the  discretion  of  the  taxing  master  to  allow  costs  of  attendance  at 
trial  of  country  solr,  see  The  Soto,  (1893)  P.  73 ;  i2c  Dixon,  Tousey  y.  Sheffield, 
(1898)  2  Ch.  443,  0.  A.  (although  evidence  is  by  affidavit). 

A,  0.*s  Fees : — 
A,G,Y>  Drapers^  Co,,  4  Beay*  305 — ^brief  for  A.  G.,  in  addition  to  two  other 
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counsel,  allowed :  NichoU  y.  ffaslam,  15  Sim.  49 ;  Be  Dxdwich  College^  15  Eq. 
294.    And  as  to  allowance  of  costs  to  A.  G.,  see  Dan.  60  et  aeq. 

Audumeers^  Charges: — 

See  Be  Page  (3),  32.Beay.  487  (whole  amount,  exceeding  what  would  he 
allowed  under  the  hankruptcy  scale,  allowed  in  taxation  oetween  solr  and 
cKent). 

Brie/e  (0.  LXV,  27  (3) ) :— 
— ^prepared,  hut  not  used :  see  Friend  v.  fi^Wy,  Be  Pender,  10  Beav.  329, 
390;  Davenport  v.  Stafford,  9  Beav.  106;  Haelam  v.  (/Connor,  I.  E.  6 
Eq.  615;  Exp.  Hutchinson,  I.  E.  7  Eq.  57 ;  Hughes  v.  Meyrick,  L.  B. 
5  0.  P.  407 ;  Cordner  v.  Ouedella,  30  L.  E.  Ir.  81. 

Clerk's  Fees : — 
Now  regulated  hy  O.  LXV,  27  (51). 

Conferences : — 

Pees  for,  not  to  he  allowed,  imless  it  shall  appear  to  the  taxing  master,  for 
some  special  reason,  that  a  conference  was  necessary  or  proper :  O.  lxy, 

27  (45). 

Consultations : — 

See  Be  Harrison,  33  Ch.  D.  52  ;  Smith  v.  Earl  Effingham,  10  Beav.  378 ; 
Bavies  v.  Earl  Dysart,  21  Beav.  124;  8  D.  M.  &  G.  33;  Sturge  v.  Dimsdale, 
9  Beav.  170 ;  Lucas  v.  Peacock,  8  Beav.  1 ;  Ernest  v.  Partridge,  11  W.  E.  715; 
Hill  V.  Peel,  L.  E.  5  0.  P.  172;  Tillett  v.  Stra^^y,  ih  185;  Bell  v.  Aitkin, 
L.  E.  3  0.  P.  321 ;  Commrsfor  Bailways  v.  O'Bourke,  (1896)  A.  0.  594,  P.  C; 
i?i  re  Anglo-Austrian  Printing  Union,  (1894)  2  Ch.  622. 

Coiweyancing  Business : — 

Costs  of,  are  regulated  hy  Solicitors'  Eemuneration  Act,  1881,  and  the 
General  Order  under  it :  v.  inf,  p.  308,  Section  X.  As  to  fees  to  conveyancing 
counsel,  see  O.  LXV,  27  (36). 

Copies  of  Proceedings  and  Documents  : — 

See  O.  LXV,  27  (18),  as  to  allowance  of  4d,  per  foHo  for  copies  of  documents 
in  possession  of  otiier  party :  O.  Lxvi,  7  (c),  as  to  printed  copies  furnished  hy 
party  printing. 

It  is  the  duty  of  the  taxing  master  to  consider  in  each  case  whether  copies 
of  pleadings,  &c.  are,  upon  an  interlocutory  application,  **  necessary  or  proper 
for  the  attainment  of  justice,  &c.,"  under  0.  LXV,  27  (29) :  Warner  v.  Mosses, 
19  Ch.  D.  72 ;  and  see  Simmons  v.  Storer,  14  Ch.  D.  154 ;  and  to  ascertain 
what  part  of  the  correspondence  used  at  a  trial  was,  having  regard  to  all  the 
circumstances,  necessary  or  proper  for  the  proper  argument  and  decision  of 
the  case :  Budgett  v.  B.,  (1895)  1  Ch.  202. 

In  Kennedy  v.  George,  6  W.  E.  218;  Sharp  v.  Wright,  1  Eq.  634;  Under- 
wood V.  Secretary  of  State  for  India,  16  W.  E.  752 ;  18  L.  T.  351 ;  a  charge 
for  written  copies  of  printed  documents  was  disallowed :  see  O.  LXVI,  7  (e). 
The  allowance  of  4(2.  a  folio  for  manuscript  copies  does  not  extend  to  carbon 
copies  produced  hy  a  typewriter :  Exp,  Latimer,  60  L.  J.  Q.  B.  626. 

Aiud  as  to  costs  of  correspondence  for  the  use  of  the  Court,  see  Hayne  v. 

Cavell,  W.  N.  f  75)  141  Tso  much  as  copies  of  the  documents  hy  a  law 

stationer  woula  cost,  allowed) ;  Tumock  v.  Sartoris,  W.  N.  (90)  210, 

(intimating  that  such  costs  will  he  allowed  if  applied  for). 

'  — of  documents  briefed  and  entered  in  the  decree  as  reaa :  Murphy  v. 

Nol<i7i,  I.  E.  7  Eq.  498. 
— of  documents  for  use  of  C.  A. :  Be  Bandell,  Hood  v.  B.,  56  L.  T.  8. 
— English  and  French  copies  of  French  originals :   Ehrard  v.  Oassier, 

55  L.  T.  741. 
— ^reconveyance  or  transfer  of  mortgage ;  only  one  fair  copy  of  deed  to  be 
allowed  for  mortgagee  or  transferee:    Be   Wade  and   Thomas,   17 
Ch.  D.  348. 
Charges  for  copies  ought  not  to  be  disallowed  merely  because  copies  in  a 
similar  action  by  another  Pit  against  the  same  Deft  might  have  been  used : 
Be  Met.  Coal  Consumers*  Assoc.,  Orieb's  case,  45  Oh.  D.  606. 

CounseVs  Fees  (O.  LXV,  27  (47) )  :— 
As  a  general  rule,  the  costs  of  one  counsel  only  will  be  allowed  in  matters 
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unoppoeed :  Friend  y.  8oUyt  10  Beay.  329 ;  or  inyolying  only  a  short  simple 
point  of  practice :  Tearsley  y.  F.,  19  Beay.  1 ;  see,  however,  Stephens  y.  Lord 
Newhorough,  11  Beay.  403;  Sturge  y.  Dimsdale,  9  Beay.  170,  for  the 
allowance,  under  special  circumstances,  of  the  costs  of  two  counsel  upon 
an  unopposed  motion  or  petition :  He  Wehb's  Estate,  W.-  N.  (73^  127 ;  28  L.  T. 
726 ;  21  W.  B.  745,  for  the  allowance  of  two  counsel  for  parties  served  with 
an  admon  decree  on  summons  to  vary  certificate ;  and  Oooke  v.  Turner,  12 
Sim.  650 ;  Llanover  y.  Homfray,  W.  N.  (84)  134,  for  observations  as  to  the 
policy  of  encouraging  junior  counsel  by  allowing  their  fees. 

Where  the  County  Court  scale  is  applicable  under  O.  Lxv,  12,  costs  of 
only  one  counsel  are  to  be  allowed  on  taxation,  except  for  special  reasons 
shown :  O.  lxv,  27  (46). 

The  rule  in  the  Appeal  Court  is  to  hear  two  counsel  only  on  each  side. 
On  appeals  from  inferior  Courts,  one  counsel  only  will  be  lieard  on  each 
side :  Hawes  y.  Feaht,  24  W.  E.  407 ;  33  L.  T.  818. 

In  general,  before  the  Bailway  Conmirs,  costs  of  more  than  two  counsel  will 
not  beaUowed:  Glamorgan  County  Council y.  O.  W,Ry,  Co,,  (1895)  1  Q.  B.  21. 

In  ordinary  actions  in  the  Chancery  Division,  one  counsel  only  will  be 
heard  on  questions  of  fact,  two  on  questions  of  law :  Conington  v.  Oilliait, 
1  Ch.  D.  694 ;  Kay  y.  Cammell,  W.  N.  (88)  250. 

Costs  of  two  junior  counsel  to  settle  an  answer,  were  disallowed  in  Davis  y. 
Earl  Dysarty  21  Beay.  124;  as  also  the  costs  of  two  counsel  before  the 
examiner:  Hallows  y.  Femie,  16  W.  E.  175 ;  17  L.  T.  347. 

Costs  of  two  counsel  may  be  allowed  though  both  juniors  :  0.  lxv,  27  (47). 

Costs  of  a  Queen's  Counsel,  to  advise  in  consultation  as  to  frame  of  suit 
allowed :  Forster  v.  Davies,  11  W.  E.  813. 

Though  usual  to  allow  one  counsel  only  on  each  side  in  taxing  costs  of  a 
reference,  the  rule  is  not  inflexible :  Sinclair  y.  O,  E.  By.  Co. ,  L.  E.  5  C.  P. 
135  ;  Orient  Steam  Co.  y.  Ocean  Insurance  Co.,  35  W.  E.  771. 

As  a  general  rule,  the  costs  of  two  counsel  only  are  allowed  on  taxation 
between  party  and  party,  but  the  costs  of  a  third  counsel  have  been  allowed 
where  the  case  was  of  exceptional  magnitude  or  complication:  Pearce  y. 
Lindsay,  Joh.  702 ;  1  D.  P.  &  J.  573 ;  BetU  v.  Clifford,  1  J.  &  H.  74 ; 
WentwoHh  v.  Lloyd,  2  Eq.  607 ;  N,  E.  By.  Co.  v.  Jackson,  22  W.  B. 
629 ;  Be  Laffitte's  Claim,  20  Eq.  650 ;  Bohh  v.  Connor,  I.  E.  9  Eq.  373 ; 
Kirkwood  v.  Webster,  9  Ch.  D.  239  (commented  on  in  Glamorgan  County 
Council  v.  G.  W.  By.  Co.,  (1895)  1  Q.  B.  21);  The  Mammoth,  9  P.  D.  126; 
Be  Cathcart,  W.  N.  (93)  107 ;  but  disallowed  in  Flockton  v.  Peake,  12  W.  E. 
1023;  4  N.  E.  456;  Betts  v.  Cleaver,  7  Ch.  513;  Merchant  Bank  Co.  v.  Maud, 
20  Eq.  453;  Be  Anglo-Austrian  Printing  Union,  (1894)  2  Ch.  622;  and  see 
Smith  v.  Effingham,  10  Beav.  378.  Very  special  circumstances  are  required 
to  justify  allowance,  on  party  and  party  taxation,  of  a  *' special'*  fee  to 
leading  counsel :  Be  Parson,  P.  y.  P.,  (1901)  2  Ch.  176. 

A  trustee  unsuccessfully  attacked  on  further  consideration  and  severing  from 
his  co-trustee,  was  allowed  the  costs  of  two  counsel :  Be  Maddock,  Butt  v. 
Wright,  (1899)  2  Ch.  588.  And  where  such  costs  had  been  allowed  by  the  tax- 
ing officer,  the  Court  refused  to  interfere :  Stanton  v.  Baring,  W.  N.  (75)  188. 

And  see  Merchant  Bank  Co.  y.  Maud,  20  Eq.  453,  that  an  arrangement  by 
which  B.'s  leading  counsel  was  transferred  to  his  co-Deft  A.,  for  me  hearing 
of  the  appeal,  on  which  B.  appeared  by  one  counsel  only,  was  no  ground  for 
disturbing  the  taxing  officer  s  disallowance  of  the  costs  of  A.'s  third  counsel 
(originaUy  retained  by  B.). 

In  Bolr  and  client  taxation,  costs  of  a  third  counsel  will  not  be  allowed  unless 
the  solr  has  expressly  told  his  client  that  such  costs  might  not  be  allowed  on 
party  taxation :  Blyth  and  Fanshaw,  10  Q.  B.  D.  207,  0.  A. ;  ^e  Broad,  15 
Q.  B.  D.  420,  C.  A. ;  Lynch  to  Chance,  30  L.  E.  Ir.  278. 

Although  there  was  no  rule  that  two  additional  counsel  might  always  be 
allowed,  where  the  counsel  who  drew  and  advised  upon  the  pleadings  was 
called  within  the  bar  before  the  hearing  {Belts  v.  Cleaver,  sup.,  Green  y. 
Briggs,  7  Ha.  279),  yet  such  allowance,  on  the  ground  that  a  leader  had  been 
already  retained  and  actually  employed,  has  been  made  in  Covins  y.  C7.,  7 
Ch.  48 ;  Horsley  v.  Cox,  7  E^.  464 ;  Laffitte's  Claim,  20  Eq.  650. 

But  the  rule  has  been  smce  laid  down  by  the  L.  0.,  in  concurrence 
with  the  L.  JJ.,  and  after  communication  with  the  taxing  masters,  that  the 
mere  fact  that  a  junior  counsel  in  a  cause  has  been  called  within  the  bar 
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18  not  a  saffldent  reason  for  allowing,  on  taxation,  the  costs  of  briefs  to  Uiiee 
counsel :  10  Ch.  640.    And  see  Parish  v.  PooU,  34  W.  B.  365. 

The  quantum  of  counsers  fees  (except  perhaps  on  the  hearing  of  an 
appeal)  is  generally  in  the  taxing  master's  discretion,  which  will  not  be 
interfered  with,  unless  exercised  in  a  manifestly  erroneous,  or  unreasonable 
manner,  or  except  in  extreme  cases :  Brown  v.  Sewellt  16  Ch.  D.  517,  C.  A. ; 
Hargreaves  v.  ScoU,  4  0.  P.  D.  21 ;  TtUett  v.  Stracey,  L.  E.  5  C.  P.  185 ; 
and  this  discretion  extends  (though  te  be  very  jealously  exercised)  to  the 
allowance  of  an  addition  to  fees  as  originally  marked :  Easton  y.  London 
Joint  Stock  Bank,  38  Ch.  D.  25. 

S})ecial  fees  may  be  allowed  where  cliente  haye  authorized  them,  but  where 
special  fees  are  paid  to  a  leader,  fees  to  juniors  are  not,  in  absence  of  such 
authority,  necessarily  to  be  according  to  the  same  scale :  Be  Harriwn,  33 
Ch.  D.  52,  C.  A. 

Fees  to  counsel  ought  not  to  be  reduced  merely  because  he  is  employed  in 
two  separate  though  similar  actions  by  two  Pits  against  the  same  Deft: 
Be  Met.  Coal  Consumers*  Assn.,  Grieb*s  case,  45  Ch.  D.  606. 

Absence  at  the  hearing  is  not  oer  se  a  ground  for  dLaBillowing  counsel's 
fees :  Charman  y.  Brandon,  82  L.  T.  369. 

No  fee  to  counsel  is  to  be  allowed  unless  youched  by  his  signature: 
O.  Lxv,  27  (52). 

Betaining  fee  to  counsel  is  not  to  be  allowed  on  taxation  as  between  party 
and  party :  0.  lxv,  27  (44). 

According  to  O.  lxv,  27  (16),  no  costs  of  counsel's  attendance  in 
Chambers  are  in  any  case  to  be  allowed  unless  the  Judge  certifies  it  to  be  a 
proper  case  for  counsel  to  attend ;  but  this  must  be  read  in  conjunction  with 
O.  LV,  la,  which  provides  that  **  in  any  proceeding  before  the  Judge  in 
Chambers,  any  party  may,  if  he  so  desire,  be  represented  by  counsel." 

O.  LXY,  27  (16),  has  been  held  to  apply  to  taxation  as  between  solr  and 
client :  Be  Chapman,  10  Q.  B.  D.  54,  C.  A. 

The  coste  of  settling  drafte  by  counsel  for  the  parties,  after  a  direction  for 
settling  them  by  the  conveyancing  counsel  of  the  Court,  will  not  be  allowed 
unless  the  Judge  otherwise  directs :  Jones*  Estate,  4  Jur.  N.  S.  887 ;  and  see 
O.  LXV,  22. 

And  see,  as  to  counsel's  fees  generally,  Smith  v.  Buller,  19  Eq.  473 ;  Bohh 
y.  Connor,  I.  B.  9  Eq.  373 ;  Cordery,  141  et  seq. 

Diagrams : — 

On  briefs  in  a  patent  case  were  disallowed  as  '*  luxuries  " :  Smith  v.  Buller, 
19Eq.473. 

But  in  a  similar  suit  the  allowance  by  the  taxing  master  of  a  sum  for 
preparing  a  model  was  not  disturbed :  Bailey  y.  Kynock,  20  Eq.  632. 

Evidence : — 

Such  just  and  reasonable  charges  and  expenses  as  appear  to  have  been 
properly  incurred  in  procuring  evidence  and  the  attendance  of  witnesses  are 
to  be  allowed :  0.  lxv,  27  (9). 

Costs  of  procuring  evidence  may  be  allowed  Deft,  though  action  is  dis- 
continued or  witnesses  not  actually  called :  Windham  v.  iainton,  21  Q.  B. 
D.  199 ;  Wicksteed  y.  Biggs,  52  L.  T.  428 ;  54  L.  J.  Ch.  967. 

Exhibits : — 

Without  special  direction  from  the  Judge,  the  coste  of  perusing  exhibits  to 
affidavits  will  not  be  allowed :  Bymer  v.  De  Bosaz,  24  Ch.  D.  684  (where, 
following  Concha  v.  Mnrietta,  V.-C.  B.,  Ist  May,  1880,  the  order  was  made 
for  the  taxing  master  to  be  at  liberty  to  allow  a  special  charge  for  perusal 
and  consideration,  &c.,  the  amount  thereof,  if  any,  to  be  in  the  discretion  of 
the  texing  master). 

Experts ;— See  O.  lxv,  27  (36),  and  inf,  p.  307,  referring  to  witnesses. 

Extension  of  Time : — See  O.  lxv,  27  (24). 

Formd  pauperis : — 

Coste  directed  to  be  paid  to  a  party  thus  suing  or  defending  are  to  be 
taxed  as  in  other  cases,  unless  the  Court  shall  otherwise  direct:  O.  xvi,  31. 

As  to  the  position  of  the  pauper  where  the  Bules  are  inapplicable,  as  in 
H.  L.  and  proceedings  in  Divorce,  see  Be  Baphael,  (1899)  1  Ch.  853;  W.  N. 
(99)  212,  C.  A.;  Bichardson  y.  B.,  (1895)  P.  276;  White  y,  FT.,  (1898)  P.  124. 
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Improper y  vexatious,  or  unnecessary  Mattery  or  Prolixity :— - 

May  be  disallowed  by  the  Court  or  Judge,  or  the  taxing  master  may  be 
directed  to  look  into  the  same,  and  to  disallow  the  costs  thereof :  see 
O.  Lxv,  27  r20),  sup.  p.  263,  and  a  gross  sum  only  is  to  be  allowed  where 
taxation  is  oirected  with  a  view  to  payment  out  of  fund,  or  estate^  or  assets 
of  CO. :  O.  LXV,  27  (38a),  v,  sup,  p.  298. 

For  cases  under  the  corresponding  Cons.  Ord.  40,  rr.  9,  10,  see  Be  WilVs 
Trusts,  12  W.  E.  97 ;  Scottish  Union  Co.  v.  SteeUy  9  L.  T.  677. 

Without  special  direction,  the  taxing  master  could  not  under  the  above 
rules  look  into  the  pleadings  to  discoyer  what  was  of  unnecessary  or  im- 
proper length  :  -fie  Farington,  33  Beav.  347 ;  Re  Skidmore,  1  Jur.  N.  S.  696. 

Inspection  of  Documents : — 

Under  O.  xxxi,  15 ;  no  allowance  unless  for  good  and  sufficient  reasons 
shown  :  O.  lxv,  27  (17). 

Interpreter's  Charges: — 
See  Earl  Shrewsbury  v.  Trappes,  10  W.  E.  663. 

Journeys : — 

Costs  of,  when  taken  by  authority  of  the  client,  but  not  otherwise,  for  the 
purpose  of  conferring  witn  counsel,  and  otherwise  conducting  proceedings  in 
the  action,  will  be  allowed  in  taxation  against  the  client :  Be  Storer,  26 
Ch.  D.  189  (dissenting  from  Be  Foster ,  8  Ch.  D.  698) ;  and  see  Be  Snell,  5 
Ch.  D.  815,  C.  A. ;  Alsop  v.  E.  Oxford^  1  My.  &  K.  564 ;  Be  Pine,  9  Beav. 
234;  Be  Pender,  10  Beav.  390;  Be  Sevan,  20  Beav.  146;  Churton  v.  Frewen, 
15  W.  E.  559 ;  36  L.  J.  Ch.  660 ;  16  L.  T.  171. 

Country  solr,  unless  specially  authorized,  cannot  charge  for  journeys  to 
London  to  attend  counsel  or  Court  or  inspect  deeds :  Be  Storer,  26  Ch.  D. 
189 ;  Popjoy  v.  Bich,  27  L.  J.  Exch.  10 ;  but  there  is  no  hard  and  fast  rule 
disallowing  such  attendances,  and  the  taxing  ofi&cer  has  a  discretion  to  allow 
them  in  exceptional  cases :  Be  Dixon,  Totuey  v.  Sheffield,  (1898)  2  Ch.  443, 
0.  A. ;  and  see  Cordery,  84. 

As  to  allowance  for  journeys  in  respect  of  conveyancing  business  (whether 
transacted  in  an  action  or  not :  Stanford  v.  Boberts,  26  Ch.  D.  155),  see 
Solicitors'  Eemuneration  Act,  General  Order,  Schedule  11.,  and  inf.  p.  310. 

LHters: — 

As  against  the  client  will  not  be  allowed  unless  properly  required  for  the 
purpose  of  advancing  client's  business:  Be  Brady,  15  W.  E.  632  ;  Be  Harle, 
17  W.  E.  21 ;  19  L.  T.  305. 

In  country  agency  causes  and  matters  the  taxing  officer  may  make  a 
special  allowance  for  correspondence  ^own,  to  his  satisfaction,  to  have  been 
special  and  extensive :  O.  lxv,  27  (10). 

Misfeasance  Summons : — 

As  to  allowances  on  party  and  party  taxation  of  costs  of  a  misfeasance 
summons  adjourned  into  Court,  and  heard  on  oral  evidence,  see  Be  Anglo^ 
Austrian  Printing  Union,  (1894)  2  Ch.  632. 

Negligence  or  Mistake : — 

Costs  rendered  necessary  by,  unless  going  to  loss  of  whole  action,  may  be 
disallowed :  Be  Massey  and  Carey,  26  Ch.  D.  459,  C.  A.;  but  see  TTie  Papa  de 
Bossie,  3  P.  D.  160. 

Parliamentary  Business : — 

Will  be  taxed  under  the  common  order,  upon  the  scale  of  parliamentary 
allowances :  see  Be  Sudlow,  11  Beav.  400. 
Costs  of  opposing  Private  Bill : — 
See  28  &  29  V.  c.  27 ;   Williams  v.  Swansea  Canal  Co.,  L.  E.  3  Ex.  158 ; 
MalleU  V.  Hanley,  18  Q.  B.  D.  787,  C.  A. 

Corrupt  Practices  Act,  1863  ^26  &  27  V.  c.  29),  sect.  2  :— 
Payments  by  solr  as  local  suo-agent,  not  made  through  expense  agent, 
disallowed  as  illegal :  Be  Parker,  21  Ch.  D.  408,  C.  A. 

Parliamentary  Elections  Act,  1868  : — 

By  sect.  41,  the  costs  of  a  petition  under,  are  to  be  taxed  by  the  master  of 
the  Court  of  Common  Pleas,  according  to  the  same  principles  as  costs 
between  solr  and  client  are  taxed  in  a  suit  in  Chancery :  see  Hill  y.  Peel, 
L.  E.  5  0.  P.  172 ;  Hughes  v.  Meynck,  ib.  407. 
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PeruMiU : — 
See  App.  N.,  Nob.  122—136. 

Perusing  Affidavits  and  Documents : — 

Charges  for,  in  separate  suits  relating  to  the  same  subject-matter  -were 
disallowed  where,  having  taken  an  office  oop^r  in  one  suit,  solr  merely 
examined  at  the  Eecord  Office  the  affidavits  which  he  had  been  told  were 
identical  in  the  other  suits  :  see  Betts  y.  Cleaver^  7  Ch.  513. 

Costs  of  producing  documents  under  an  order  at  the  office  of  his  own  solr, 
and  of  inspecting  his  opponent's  documents,  were  not  allowed  to  the  success- 
ful party:  Brown  v.  Sewell^  16  Ch.  D.  517,  0.  A. ;  Wicksteed  y.  Biggs,  54 
L.  J.  Ch.  967  ;  52  L.  T.  428. 

Perusing  Depositions  taken  Abroad : — 
A  reasonable  sum  will  be  allowed  for  :  see  Wenttcorth  v.  Lloyd,  2  £q.  607. 

Perusing  Petition : — 
See  App.  N.,  No.  137a, 

Pleadings : — 
See  O.  LXV,  27  (1),  (2),  (6). 

Postage  :— 

Profit  upon  addressing  and  posting  documents  for  client  not  allowed :  Exp, 
DiUon,  Be  Woods,  13  Ch.  D.  318,  C.  A. 

Printing  Evidence : — 

See  O.  XXXVIII,  30  ;  O.  LXVI,  5—7  ;  The  Mammoth,  9  P.  D.  126. 

The  costs  of  transcribing  and  printing  (not  of  taking)  the  shorthand  notes 
of  the  evidence  in  the  Court  below  for  the  Appeal  Court  were,  under  the 
circumstances,  allowed :  Bigsby  y.  Dickinson^  4  Cn.  D.  24. 

And  see  O.  lyiii,  11  (6),  12,  enabling  the  Court  below,  or  a  Judge  thereof, 
or  the  Court  of  Appeal,  &c.,  to  order  tiie  whole  or  any  part  of  the  evidence 
which  has  not  been  printed  in  the  Court  below  to  be  printed  for  the  purpose 
of  the  appeal. 

Under  this  order  a  copy  of  the  Judge's  notes  was  ordered  to  be  printed  to 
be  used  on  appeal :  W.  K.  (76)  23. 

Proceedings : — 

Costs  of  proceedings  to  strike  solr  off  rolls  allowed  to  an  admor  as  being 
incurred  for  benefit  of  estate :  Re  Davis,  Muckalt  y.  Davis,  57  L.  J.  Ch.  3 ; 
57  L.  T.  755;  as  to  costs  of  admors  and  exors,  see  in/.  Chap.  XLI., 
**  Trustees." 

Profit  Costs : — 

As  to  allowance  of  charges  of  solr  who  is  trustee  or  mortgagee  for  business 
not  strictly  professional,  se^  Ames  v.  Cadogan,  25  Ch.  D.  72 ;  Be  Donaldson, 
27  Ch.  D.  544 ;  Field  v.  Hopkins,  44  Ch.  D.  524,  C.  A. ;  Be  Wallis,  Exp. 
Lickorish,  25  Q.  B.  D.  176,  C.  A.;  Be  Boberts,  43  Ch.  D.  52;  Stone  y. 
Lickorish,  n891)  2  Ch.  363  ;  Be  Doody,  Fisher  v.  Z>.,  (1893)  1  Ch.  129,  C.  A. ; 
and  that  tne  member  of  a  firm  of  solrs  who  is  not  a  mortgagee  may  be 
allowed  a  share  of  costs  proportionate  to  his  interest  in  the  partnership,  see 
8.  a  (Stirling,  J.) ;  foUowed  in  Wellby  y.  Still,  W.  N.  (93)  91 ;  66  L.  T.  523; 
Mortgagees'  Le^  Costs  Act,  1895  (58  &  59  Y.  c.  25) ;  Cordery,  207—212 ; 
and  in/.  Chap.  XL.,  **  Solioitobs." 

Be/resher  Fees : — 

Are  now  regulated  by  O.  Lxy,  27  (48).  This  rule  applies  to  all  taxations : 
Be  Harrison,  33  Ch.  D.  52,  C.  A. ;  it  is  not  limited  to  vivd  voce  evidence 
trials,  but  includes  hearings  before  the  Court  of  Appeal :  Svendsen  v.  WaUace, 
16  a  B.  D.  27,  C.  A. ;  34  W.  B.  151 ;  see  also  Eastonj.  London  Joint  Stock 
Bank,  38  Ch.  D.  25,  C.  A. ;  that  the  additional  fees  in  such  cases  are  not 
refreahers  in  the  strict  sense,  and  are  to  be  allowed  with  caution.  The  rule 
does  not  prevent  a  client  from  giving  his  solr  Twho  has  fully  explained  the 
matter  to  him)  authority  (express  or  implied)  to  give  a  particular  leader 
special  fees  exceeding  the  maximum  fixed  by  the  rule,  and  does  not  limit  the 
taxing  master's  discretion  as  to  the  quantum  to  be  allowed,  though  exceeding 
the  ordinary  scale,  having  regard  to  such  special  authority^:  Be  Harrison,  33 
Ch.  D.  52,  0.  A. ;  Easton  y.  London  Joint  Stock  Bank,  38  Oh.  D.  25,  0.  A. 

For  earlier  cases  before  the  rule  (introduced  1883),  see  Harrison  v. 
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WeaHng,  11  Ch.  D.  206,  0.  A.;  Brovm  v.  8ewell,  16  Oh.  D.  617,  0.  A.; 
Smith  V.  -SttZfer,  19  Eq.  473. 

It  is  now  provided  that,  in  taxations  between  solr  and  client,  larger  fees 
may  be  allowed  under  special  circumstances,  to  be  stated :  O.  Lxv,  27  (49). 

The  taxing  master  has  discretion,  in  special  circumstances,  to  disallow 
refreshers,  though  the  trial  has  lasted  more  than  the  five  hours  specified : 
Smith  V.  WilU,  34  W.  R.  30;  53  L.  T.  386;  and  see  Re  Anglo- Austrian 
Printing  Co,^  (1894)  2  Ch.  622 ;  or  to  reduce  the  original  fee  if,  together  with 
the  refresher,  too  large :   Wicksteed  v.  BiggSy  52  L.  T.  428 ;  54  L.  J.  Ch.  967. 

The  mid-day  adjournment  is  not  to  be  deducted  in  calculating  refresher 
fees :  Collins  v.  Worhy,  60  L.  T.  748.  "Where  a  trial  lasted  four  days  and 
three  hours,  and  on  the  fifth  day  the  Judge  required  a  further  hearing  on 
one  point,  which  occupied  the  whole  of  a  subsequent  day,  refreshers  for  that 
day  were  allowed  :  Boawell  v.  Coaka,  36  Ch.  D.  444,  C.  A. ;  O'Uara  v.  EUiott, 
(1893)  IQ.  B.  362. 

The  right  to  a  refresher  fee  arises  so  soon  as  the  trial  has  occupied  a 
"dear  day"  of  five  hours:  The  Couriery  (1891)  P.  355;  O'Harav,  Elliott, 
(1893)  I  Q.  B.  362;  not  following  Walker  v.  Crystal  Palace  Gaa  Co.,  (1891) 
2  Q.  B.  300. 

Relators : — 
See  p.  257,  mip,,  and  inf.  Vol.  11.,  pp.  1306,  1307. 

Retaining  Fee  to  Counsel : — 
Not  to  be  allowed  on  party  and  party  taxation :  O.  lxy,  27  (44). 

Scientific  Persons : — 
Allowance  to :  see  O.  lxv,  27  (36) ;  and  inf.  p.  307,  **  Witnesses.^* 

Separate  Appearances : — 

By  O.  liV,  40,  in  proceedings  before  the  Judge  in  Chambers,  he  may  require 
parties,  whose  interests  he  thinks  can  be  classified,  to  be  represented  by  the 
same  solr,  and  nominate  him  if  the  parties  cannot  agree ;  and  any  parties 
insisting  on  appearing  by  distinct  solrs,  pay  their  own  and  other  parties* 
consequent  costs. 

For  cases  upon  this  rule,  see  Morgan,  144 ;  Bull  v.  West  London  Sch.  Bd., 
34  L.  T.  674,  where  two  partners  who  had  been  made  Defts  for  the  purpose 
of  discovery  only  were  not  allowed  separate  costs  when  they  had  severed  in 
their  defence  (though  before  the  hearing  they  had  dissolved  partnership). 

By  O.  LXV,  27  (8),  "  where  the  same  solr  is  employed  for  two  or  more 
Defts,  and  separate  Vl^adings  are  delivered  or  other  proceedings  had  by  or  for 
two  or  more  such  Defts  separately,  the  taxing  officer  shall  consider  in  the 
taxation  of  such  solr's  biU  of  costs,  either  between  party  and  party  or 
between  solr  and  client,  whether  such  separate  pleadings  or  other  proceed- 
ings were  necessary  or  proper,  and  if  he  is  of  opinion  that  any  part  of  the 
cc^  occasioned  thereby  has  been  unnecessarily  or  improperly  incurred,  the 
same  shall  be  disallowed." 

A  Deft  appearing  by  leave  of  the  Court  in  distinct  capacities  by  different 
Bolrs  was  allowed  costs :  Woolley  v.  Colman,  W.  N.  (86)  6,  36 ;  as  to  costs  of 
trustees  severing  in  defence,  v.  inf.  Chap.  XLI.,  "Trustees";  and  Dan. 
433;  as  to  severance  of  defence  by  joint  tort-feasors,  Shumm  v.  Dixon, 
87  W.  E.  92 ;  for  case  where  certificate  of  taxing  master  was  varied  by 
allowing  costs  of  separate  counsel  of  Defts  having  separate  defences,  Ager 
V.  Blcuklock,  56  L.  T.  890;  and  that  successful  Pits  appearing  by 
the  same  solr  in  separate  actions  against  the  same  Deft  for  same  object  are 
entitled  to  have  the  actions  treated  as  distinct  on  taxation,  see  Metropolitan 
Coal  Consumers^  Assoc,  Orieb's  case,  45  Ch.  D.  606.  Where  the  taxing 
master  was  directed  by  the  House  of  Lords  to  consider  whether  Defts  had 
sufficient  reason  for  severing,  there  was  no  appeal  from  his  discretion :  Boswell 
V.  Cooks,  36  Ch.  D.  444,  C.  A. ;  and  for  other  cases  where  one  set  of  costs 
only  is  allowed,  see  Dan.  433,  434. 

As  to  the  costs  of  persons  appearing  separately  to  oppose  a  winding-up 
petition,  see  Re  Number  Ironworks  Co.,  2  Eq.  15 ;  Re  Anglo-Egyptian  Navi^ 
gation  Co.,  8  Eq.  660;  and  see  Buckley,  Cos.  Acts,  276. 

By  0.  LV,  41,  the  Judge  may  require  parties  employing  the  same  to 
appear  by  distinct  solrs. 
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Separate  Defences : — See  O.  LXV,  27  (8),  aup, ;  Dan.  433. 

Settling  Minutes  ;<— In  Re  Reece,  2  £q.  609,  solrs  were  allowed  to  make  Hob 
charge  in  respect  of  an  order  which  was  not  given  out  in  the  form  of  minutes 
by  the  registrar;  and  see  0.  LXll,  15;  lxy,  27  (11). 

Shorthand  Notes : — 

Without  a  special  direction  from  the  Judge  when  judgment  is  given,  or 
before  it  is  drawn  up,  the  costs  of  shorthand  notes  of  the  evidence  will  not- 
be  allowed  on  taxation :  Earl  de  la  Warr  v.  MileSy  19  Ch.  D.  80,  C.  A. ; 
Kirkwood  v.  Wehster,  9  Ch.  D.  239 ;  Ashworth  v.  Outram,  Ih.  483  ;  PiUing  v. 
Joint  Stock  Institute,  Ltd,,  73  L.  T.  570 ;  The  Turret  Court,  W.  N.  (01)  62 ; 
Goldberg  v.  Liverpool  Corp,,  82  L.  T.  362;  but  the  costs  of  shorthand  notes  of 
the  judgment  wliich  have  been  used  on  appeal  will  be  allowed:  Smith  v. 
Chadwick,  51  L.  J.  Ch.  597,  621 ;  Exp,  Cocks,  21  Ch.  D.  397,  407 ;  Humphrey 
Y.  Sumner,  bb  L.  T.  449;  Re  Medland,  Eland  v.  Medland,  41  Ch.  D.  476, 
0.  A. ;  Re  Morgan,  35  Ch.  D.  492 ;  Re  De  Falbe,  (1901)  1  Ch.  523,  C.  A. 

Costs  of  shorthand  notes  of  evidence  for  the  purpose  of  appeal  were  allowed 
in  a  patent  action  of  some  difficulty :  Castner  Kellner  Alkali  Co,  v.  Commercial 
Development  Assoc.,  (1899)  1  Ch.  803,  C.  A.    ^ 

As  to  allowing  shorthand  writer's  note  of  judge's  summing  up,  see  PUUng 
V.  Joint  Stock  Institute,  Ltd,,  73  L.  T.  570;  Andrews  v.  Mock/ord,  (1896) 
1  Q.  B.  372,  C.  A. 

Neither  Judge  nor  taxing  master  has  jurisdiction  to  order  a  shorthand 
note  to  be  taken ;  but  where  it  was  done,  and  the  parties  did  not  object,  the 
same  costs  were  allowed  on  taxation  as  if  they  had  agreed  on  one  shorthand 
writer  :  Re  Hilleary  and  Taylor,  36  Ch.  D.  262,  C.  A. 

And  the  discretion  of  the  taxing  master  in  disallowing  the  costs  of  short- 
hand notes  was  not  interfered  with :  see  Marcus  v.  G,  S,  N,  Co,,  W.  N.  (76) 
157 ;  35  L.  T.  383.  For  cases  in  which  shorthand  notes  of  evidence  were 
allowed  as  essential  to  the  hearing,  see  Watson  v.  G,  W,  Ry,  Co.,  6  Q.  B.  D. 
163 ;  Lee  Conservancy  Board  y.  Button,  12  Ch.  D.  383. 

As  to  the  right  of  solrs  with  sanction  of  the  Court  in  a  patent  action  to 
bind  their  clients  by  a  mutual  agreement  to  take  a  shorthand  writer's  note  of 
evidence,  see  Osmond  v.  Mutual  Cycle,  <S:c,  Co,,  (1899)  2  Q.  B.  488,  C.  A. 

The  costs  of  a  MS.  copy  of  shorthand  notes,  taken  by  order  of  a  County 
Court  Judge,  of  the  proceedings  before  him,  were  allowed  as  part  of  the  costs 
of  an  appeal :  Exp,  Sawyer,  1  Ch.  D.  698 ;  and  in  Bigshy  v.  Dickinson,  4  Ch.  D. 
24,  C.  A.,  the  costs  of  transcribing  and  printing  (not  of  taking)  shorthand 
notes  of  Uie  evidence  in  the  Court  below  for  the  appeal  were  allowed. 

A  copy  for  personal  convenience  of  solr  who  nas  the  transcript  in  his 
possession  will  not  be  allowed :  Exp,  Latimer,  60  L.  J.  Q.  B.  626. 

A  direction  for  allowance  of  shorthand  notes  of  evidence  could  not  be  given 
after  the  order  of  the  Court  of  Appeal  had  been  passed  and  entered :  Glasier 
V.  Rolh,  59  L.  J.  Ch.  63 ;  62  L.  T.  305  ;  38  W.  E.  113. 

Solicitor  defending  in  person  : — 

Allowed  same  costs  as  if  he  had  employed  a  solr,  except  as  to  items  which 
the  fact  of  his  acting  renders  unnecessary:  London  Scottish  Ben,  Soc,  v. 
Chorley,  13  Q.  B.  D.  872,  C.  A. ;  so  where  ne  acts  by  a  firm  of  which  he  is 
a  partner :  Bidder  v.  Bridges,  W.  N.  (87)  208. 

Special  Retainer: — Of  a  leader  practising  in  another  Court  will  not  be 
allowed :  Smith  y.  Effingham,  10  Beav.  378. 

Statute  of  Limitations : — 

The  taxing  master  ought  to  tax  statute-barred  items :  Curwen  y.  Milhum^ 
42  Ch.  D.  424,  C.  A. ;  as  the  statute  does  not  bar  the  debt  but  only  the 
remedy,  and  such  costs  are  recoverable  from  the  client  by  reason  of  his 
submission  to  pay.  The  (question  whether  items  are  statute-barred  could 
only  be  raised  under  a  special  order  obtained  for  that  purpose :  Re  Margelts, 
(1896)  2  Ch.  263;  but  the  solr  is  in  general  entitled  to  an  unconditional 
submission  to  pay  without  any  exception  of  items  or  charges  statute-barred : 
Re  Hughes,  W.  N.  (99)  1 25. 

But  where  there  is  a  direction  to  ascertain  the  costs,  charges,  and  expenses 
of  trustees,  statute-barred  costs  should  be  included,  as  the  trustee's  right  of 
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indemxiity  extends  to  fair  claims  of  every  kind,  and  not  merely  to  those 
enforceable  by  action  :  BudytU  v.  B,  (No.  2),  (1895)  1  Ch.  202. 

Surveyors^  Charges: — 

Commission  on  "  Eyde's  Scale,"  varying  from  5  to  J  p.  c,  according  to  the 
amoimt  of  purchase-money,  was  allowed :  A.  G,  y.  Drapers''  Co,,  9  Eq.  69. 

Translations  of  foreign  documents,  made  in  the  solr's  office,  allowed  under 
special  circumstances:  Be  Bowes ,  E.  Strathmore  v.  Vane,  (1900)  2  Ch.  251. 

Traveling  Expenses,  O.  LXV,  27  (4) : — 

AUowed  under  special  circumstaiices :  Howell  y.  Tyler,  2  Y.  &  0.  Oh.  284 ; 
Clarke  v.  Malpas,  31  Beav.  354  ;  Be  Snell,  5  Ch.  D,  815. 

Unnecessary  Appearances : — 
Costs  disallowed  unless  otherwise  directed :  0.  LXV,  27  (23). 

Witnesses : — 

A  reasonable  sum,  in  the  discretion  of  the  taxing  master,  will  ordinarily 
be  allowed  to  a  scientific  or  skilled  witness  for  getting  up  the  case  to  qualify 
himself  for  giving  evidence,  but  not,  in  the  case  of  an  accountant,  the  costs 
of  putting  in  order  the  books  of  the  party  for  whom  he  is  engaged  to  give 
evidence :  Laffitte's  Claim,  20  Eq.  650  ;  Smith  v.  Buller,  19  Eq.  473  ;  Murphy 
V.  Nolan,  I.  E.  7  Eq.  498 ;  Batley  v.  Kynoch,  20  Eq.  642 ;  L.  C,  &  D.  By.  Co. 
v.  S.  E.  By.  Co.,  60  L.  T.  753. 

Costs  of  witnesses  should  not  be  taxed  upon  a  fixed  general  rule,  but  a 
reasonable  allowance  should  be  made  with  reference  to  the  case  of  each 
separate  witness :  Commrs.  for  Bailways  v.  CBourke,  (1896)  A.  C.  594,  P.  0. 

For  loss  of  time  in  attending  during  the  trial,  one  guinea  a  day  (excluding 
Sundays)  will  be  allowed ;  and,  if  summoned  from  the  country,  one  guinea  a 
day  for  maintenance  while  in  town,  and  first  class  return  railway  fare :  see 
Be  Working  Men's  Mutual  8oc.,2\  Ch.  D.  831 ;  Wiltshire  v.  Marshall,  W.  N. 
(66)  80 ;   Clarke  v.  QUI,  1  K.  &  J.  19 ;  Byan  v.  Dolan,  I.  R.  7  Eq.  92. 

Allowances  for  hotel  expenses  are  in  the  discretion  of  the  taxing  master, 
and  are  not  regulated  by  the  scale  of  1853 :  E.  Stonehouse  Local  Board  v. 
Victoria  Brewery  Co.,  (1895)  2  Ch.  514. 

Semble,  the  costs  of  a  photographer  called  as  a  witness  simply  to  prove 
photographs  should  not  be  allowed  unless  notice  to  admit  his  proof  has  been 
given,  and  the  other  side  has  refused  to  admit  it :  S.  C. 

The  costs  of  more  than  threo  experts  to  prove  a  country  custom  will  not  be 
allowed  on  taxation :  Stanger-Leathes  v.  8.,  W.  N.  (79)  86. 

The  Court  is  unwilling  to  interfere  with  the  discretion  of  the  taxing  master 
as  to  the  costs  of  a  witness :  Oliver  v.  Bobins,  W.  N.  (94)  199 ;  64  L.  J.  Ch. 
203 ;  43  W.  R.  137  ;  71  L.  T.  636. 

Examination  reasonably  taken  before  trial  may  be  allowed  for  although 
the  witness  was  able  to  De  present  at  the  trial:  Bartktt  v.  Iliggins,  (1901) 
2  K.  B.  230,  C.  A. 

Written  Affidavits : — 

The  provisions  of  O.  LVili,  11,  requiring  production,  on  appeal,  of  printed 
copies  of  the  affidavits  which  have  been  printed,  and  office  copies  of  those  not 
prmted,  have  been  dispensed  with  to  save  expense :  Sickles  v.  Morris,  24  W.  R. 
102 ;  45  L.  J.  C.  P.  148 ;  and  so  with  respect  to  office  copies  of  those  not 
printed:  Crawford  v.  Hornsea,  &c.  Co.,  24  W.  R.  422;  45  L.  J.  Ch.  432; 
34  L.  T.  923. 

SPECIAL  ALLOWANCES— INTEKE8T  ON  COSTS. 

Under  the  Judgments  Act,  1838  (1  &  2  V.  c.  110),  ss.  17,  18,  interest  at 
4  p.  c  is  recoverable  on  costs  which  one  party  is  ordered  to  pay  to  another 
(but  not  on  costs  ordered  to  be  paid  out  of  a  fund :  A.O.y.  Nethercoie,  1 1  Sim. 
629 ;  West  v.  PF.,  17  L.  R.  Ir.  49) ;  and  by  the  Solicitors  Act,  1860  (23  &  24  V. 
c.  127),  s.  27,  supplementing  the  former  Act,  the  Court  may  order  costs  as 
taxed,  including  costs  of  taxation,  to  be  paid  with  interest  at  4  p.  c,  payable 
and  recoverable  out  of  the  same  fund,  or  in  the  same  manner,  as  the  amount 
of  costs. 

Interest  on  costs  now  runs,  as  at  law,  from  date  of  judgment,  and  not,  as 
formerly  (in  Equity),  from  the  date  of  the  certificate  :  Pyman  &  Co.  v.  Burt, 
W.  N.  (84)  100 ;  Boswell  v.  Cooks,  36  W.  R.  65 ;  57  L.  J.  Ch.  101 ;  57  L.  T. 
742;  Schrosder  v.  Clough,  36  L.  T.  850;  Be  London  Wharfage,  &c.  Co.,  53 
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L.T.  112;  54L.  J.Ch.  1137;  and  a>L/a.  willissae  to  enfoTcepaymcodt:  see 
O.  XLn,  17. 

Independently  of  23  &  24  Y.  c.  127,  s.  27,  interest  at  4  p.  c.  is  payable 
upon  a  sum  of  taxed  costs  ordered  to  be  aidded  to  money  secured  by  an 
equitable  charge :  Lippard  y.  liickeUs,  14  Eq.  291 ;  but  only  from  the  date 
of  the  taxing  master's  certificate :  Eardley  y.  Knight,  41  Ch.  D.  537. 

By  33  &  34  Y.  c.  28,  s.  17,  the  taxing  officer  may  allow  interest  at  such 
rate  and  from  such  time  as  he  thinks  just  on  moneys  disbursed  by  the  solr 
for  his  client,  and  on  moneys  of  the  chent  in  the  hands  of  the  solr  and  im- 
properly retained  by  him. 

The  discretion  thereby  giyen  applies  only  to  dealings  between  a  solr  and 
his  client,  and  not  to  cases  of  taxation  where  the  costs  are  to  be  paid  out  of  a 
fund  not  belonging  wholly  to  the  client :  HarUand  v.  Murrell,  16  Eq.  285  ; 
and  the  Act  is  not  retrospectiye  so  as  to  include  interest  on  disbursements 
prior  to  passing  of  Act :  Ward  v.  Eyre,  15  Ch.  D.  130,  C.  A. ;  and  does  not 
apply  to  accounts  between  country  solr  and  town  agent :  Ibid. ;  if  the  a^nt 
agrees  to  suspend  his  riffht  to  payment,  he  is  not  entitled  to  interest  unless 
he  expressly  stipulates  For  it :  Ward  y.  Lawson,  43  Ch.  D.  353,  C.  A. 

A  solr  who  nad  made  disbursements  and  receiyed  sums  generally  on 
account,  could  not  appropriate  such  sums  to  costs  for  which  he  had  not 
deliyered  a  bill,  so  that  he  might  claim  interest  on  disbursements  under 
B.  17 :  Be  Harrison,  33  Ch.  D.  62,  C.  A. 

Where  the  solr  had  accepted  a  cheque  in  accord  and  satisfaction,  the  client 
could  not  afterwards,  on  discoyering  that  he  was  so  entitled,  olaiin  interest 
on  the  costs  :  Bidder  y.  Bridges,  37  Oh.  D.  406,  C.  A. 

A  solr  could  not,  formerly,  on  taxation,  be  charged  with  interest  on 
balances  in  hand ;  secus,  if  he  had  debited  himself  with  interest  in  his  cash 
account :  Be  Savery,  15  Beay.  58. 

Taking  up  bills  for  a  client  was  treated  as  an  ordinary  cash  adyance 

g'ying  the  solr  no  right  to  charge  interest  thereon :  May  y.  Biggenden,  24 
3ay.  207. 

By  the  Solicitors*  Bemuneration  Act,  1881,  Gen.  Ord.  r.  7,  a  solr  may  charge 
interest  at  4  p.  c.  per  ann.  on  his  disbursements  and  costs,  whether  by  sc^e 
or  otherwise,  from  the  expiration  of  one  month  from  demand  from  the  client 
(see  Blair  y.  Cordner,  19  Q.  B.  D.  516,  C.  A.,  that  deliyery  of  the  bill  is 
sufficient  demand).  And  in  cases  where  the  same  are  payable  by  an  infant, 
or  out  of  a  fund  not  presently  ayailable,  such  demand  may  be  made  on  the 
parent  or  guardian,  or  the  trustee  or  other  {>erson  liable. 

This  rule  (see  r.  2)  applies  to  non-contentious  business  only  (not  being 
conyeyancing,  but  in  any  action :  Stafford  y.  Boberts,  26  Ch.  *D.  155),  and 
does  not,  in  the  absence  of  special  direction,  enable  a  party  to  an  admon 
action,  whose  costs  haye  been  ordered  to  be  taxed  and  paid  out  of  a  fund 
prior  to  distribution  of  such  fund,  to  reooy or  interest :  BeMarsden,  WithingUm 
y.  Neumann,  40  Oh.  D.  475,  0.  A. 


Sbgtion  X. — Solicitors*  Bemuneration  Act,  1881 

(44  &  46  V.  c.  44). 

1.  Order  to  Deliver  and  Tax  Bill — Inquiry  whether  Special  Agree- 
ment  entered  into  as  to  Costa — Solicitors  Acty  1843  (6  ^T  7  V. 
c.  73),  S8.  37  and  41 — Solicitors^  Bemuneration  Act,  1881,  ».  8. 

The  application  of  E.  B.  by  originating  summons,  dated  &c., 
which,  upon  hearing  the  solrs  for  the  applicant  and  for  the  aboye- 
named  T.  W.  B.  in  Chambers,  was  adjourned  to  be  heard  in  Court, 
&c.,  And  upon  hearing  counsel  for  the  applicant  and  for  the  said  solr, 
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And  npon  reading  &c.,  Let  the  said  solr  on  or  before  &c.,  deliver  to  the 
said  E.  B.  a  bill  of  fees  and  disbursements  in  all  suits,  causes,  actions, 
and  other  matters  of  business  in  which  he  has  been  employed  as  the 
solr  for  the  applicant.  And  Let  it  be  referred,  &c. — ^Usual  directions  for 
production  and  examination,  and  for  solr  to  giye  credit  for  sums 
received  and  to  charge  sums  paid  by  him  [Form  1,  p.  268].  And  the 
taxing  master  is  to  inquire  whether  any  and  what  special  agreements 
have  been  entered  into  between  the  applicant  and  the  said  solr  within 
the  Solicitors'  Bemuneration  Act,  1881,  and  if  so,  whether  any  and 
which  of  such  agreements  are  or  are  not  fair  and  reasonable ;  costs  of 
application  reserved. — See  Re  Baylis,  Chitty,  J.,  18  March,  1896,  A. 
1187;  (1896)  2  Ch.  107. 

2.  Order  to  Tax  Bill  delivered^  and  Certify  whether  Agreement  fair 
and  reasonable — 6  8c  7  V.  c.  73,  s.  41,  and  44  <^  45  V.  c.  44, 

8,  8  (2),  (4). 

Upon  motion  by  way  of  appeal  from  an  order  &c.  by  counsel  for 
the  above-named  solr,  And  upon  hearing  counsel  for  F.  P.,  And  upon 
reading  the  said  order.  This  Court  Doth  order  that  the  said  order  be 
Varied,  and  as  varied  be  as  follows : — This  Court  Doth  order  that, 
notwithstanding  the  agreement  dated  &c.,  it  be  referred  to  the 
taxing  master  to  tax  and  settle  the  bills  of  fees  and  disbursements,  in 
number  and  in  the  aggregate  amounting  to  £ — ,  delivered  by  the  said 
solr  to  the  said  F.  P. ;  And  It  is  ordered  that  the  said  Master  do  certify 
whether  the  said  agreement  is  a  fair  and  reasonable  agreement. — 
Usual  directions  for  production  and  examination,  and  for  solr  to  give 
credit  for  sums  received  and  to  charge  sums  paid  by  him  [Form  1, 
p.  268].  And  the  said  Master  is  to  certify  the  amount  due  from  the 
said  F.  P.  to  the  said  solr,  or  from  the  said  solr  to  the  said  F.  P.,  as 
the  case  may  be,  having  regard  to  any  sum  or  sums  of  money  which 
have  been  so  received  or  paid  as  aforesaid,  And  this  Court  Doth 
reserve  the  costs  of  this  appeal,  and  occasioned  by  the  adjournment  of 
the  application  into  Court,  and  of  the  said  taxation,  all  such  costs  to  be 
dealt  with  by  the  Judge  after  such  taxation  and  certificate,  And  It  is 
ordered  that  no  proceedings  be  commenced  against  the  said  F.  P.  in 
respect  of  the  said  bUls  pending  this  reference. — See  Re  Frape^  C.  A., 
28  March,  1893,  A.  534  ;  (1893)  2  Ch.  284,  C.  A. 

NOTES. 

The  Solicitors'  Bemuneration  Act,  1881  (44  &  46  Y.  c.  44),  s.  2,  authorizes 
the  making  of  General  Orders  for  prescribmg  and  regulating  the  remunera- 
tion of  solrs  '*  in  respect  of  business  connected  with  sales,  purchases,  leases, 
mortgages,  settlements,  and  other  matters  of  conveyancing,  and  in  respect  of 
other  business  not  being  business  in  any  action,  or  transacted  in  any  Court,  or 
in  the  Chambers  of  any  Judge  or  Master,  and  not  being  otherwise  contentious 
business  " ;  and  (by  sect.  5)  as  to  the  taking  by  a  solr  from  his  client  of  secu- 
rity for  future  remuneration  in  accordance  with  any  such  order,  and  the 
allowance  of  interest ;  and  provides,  by  sect.  7,  that  **  as  long  as  any  General 
Order  under  this  Act  is  in  operation,  the  taxation  of  bills  of  costs  of  solrs  shall 
be  regulated  thereby,"  and  a  General  Order  taking  effect  from  the  31st  De- 
cember, 1882,  has  been  made  in  pursuance  of  the  Act. 
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An  agreement  between  contractor  and  town  commrs  for  execation  of 
Bewage  works  bas  been  beld  to  be  '*  conveyancing  business''  within  sect.  2 : 
Exv.  Caruth,  25  L.  R.  Ir.  478. 

The  words  **  not  being  business  in  any  action,  &c."  are  to  be  read  as  only 
qualifying  the  words  **  other  business,"  which  immediately  precede;  and  the 
Act  and  Order  accordingly  apply  to  conveyancing  business  transacted  in  an 
action,  or  under  the  dii*ection  of  the  Court :  Stanford  v.  Roberts,  26  Ch.  D. 
155  ;  In  re  Merchant  Taylors'  Co.,  30  Ch.  D.  28,  C.  A. 

A  mortgagor  who  agrees  to  |)ay  a  lump  sum  to  his  solr  for  procuring 
a  mortgage,  though  such  sum  includes  the  costs  of  the  mortgagee,  is  a 
*' client,"  and  has  employed  the  solr  within  the  meaning  of  l£e  Act:  Bs 
Palmer,  46  Ch.  D.  291,  C.  A. ;  and  as  to  the  meaning  of  the  word  **  dient," 
see  sect.  1,  and  Re  Alien,  34  Ch.  D.  433,  442,  C.  A. ;  Hester  v.  H.,  Jb.  607; 
Re  Metcalfe,  36  W.  R.  137 ;  57  L.  J.  Ch.  82 ;  57  L.  T.  925. 

By  r.  2  of  the  General  Order,  in  respect  of  fa)  sales,  purchases  and  mort- 
gages completed,  the  remuneration  of  the  solr  having  the  conduct  of  the 
business  is  to  be  according  to  a  scale  of  ad  valorem  charges  on  the  purchase 
or  mortgage  money  contained  in  Schedule  I.  Part  1 ;  and  (b)  in  respect  of 
leases,  agreements  for  leases  of  certain  kinds,  and  conveyances  reserving  rent 
or  agreements  for  same,  according  to  a  scale  of  charges  varying  wim  the 
amount  of  the  rent  contained  in  Schedule  I.  Part  2 ;  and  (c)  in  respect  of 
other  business,  including  uncompleted  business,  settlements,  mining  leases, 
or  licences  or  agreements  therefor,  reconveyances,  transfers  of  mortgage,  or 
further  charges,  the  remuneration  is  to  be  according  to  the  existing  system 
as  altered  by  Schedule  II.,  which  relates  to  charges  for  instructions  for 
and  drawing  and  perusing  deeds,  wills,  and  other  documents,  for  attendances, 
for  abstracts  of  title,  and  for  journeys. 

Schedule  I.  does  not  apply  to  transactions  respecting  real  property,  title  to 
which  is  registered  under  25  &  26  V.  co.  53,  67,  and  38  &  39  Y.  c.  87 :  see 
Gen.  Ord.  r.  1. 

The  General  Order  does  not  apply  to  a  sale  of  land  not  situated  in  ^England : 
Re  Oreville's  Settlement,  40  Ch.  D.  441 ;  but,  by  virtue  of  sect.  7  of  the  Act, 
extends  to  bills  of  costs  in  respect  of  business  commenced  or  completed 
before  the  order  came  into  operation,  if  taxed  while  it  is  in  force :  Re  Field, 
29  Ch.  D.  608,  C.  A. ;  Re  Stewart,  41  Ch.  D.  494 ;  Fleming  v.  HardcasOe, 
52  L.  T.  851 ;  33  W.  R.  776. 

A  grant  of  a  new  easement  is  not  a  "conveyance  of  properW^"  within 
Sched.  I.  Pt.  I,  and  consequently  the  scale  fee  is  not  applicable :  Re  Sander's 
Sdileinent,  (1896)  1  Ch.  480,  C.  A.;  approving  Re  Stewart,  sup.,  and  Re 
Earnahaw-Wall,  inf ;  but  an  advowson  in  gross,  though  an  mcorporeal 
hereditament,  is  freehold  property  within  Sched.  I.  Part  1,  and  on  a  purchase 
the  scale  charge  applies :  Re  Earnshaw-Wall,  (1894)  3  Ch.  156,  C.  A. 

The  scale  fee  under  Schedule  I.  Part  1,  for  '*  deducing  title  "  and  *'  perusing 
and  completing  conveyance  "  is  only  chargeable  where  the  whole  of  such 
business  is  done ;  where  there  is  no  deducing  of  title,  but  only  perusing  and 
completing  conveyance,  the  remuneration  must  be  under  r.  2  (c):  In  re 
Lacey  and  Son,  25  Ch.  D.  301,  C.  A. ;  and  so  where  a  solr  to  a  mortgagor  of 
leaseholds  simply  produces  and  delivers  an  abstract  of  the  lease  :  WeUby  v. 
Still,  (1894)  3  Ch.  641 ;  and  see  Re  Harris,  Powell f  and  Ooodale,  66  L.  T. 
477 ;  Ferguson  &  Co.  to  Buckley,  21  L.  R.  Ir.  392.  The  fee  includes 
costs  (other  than  money  out  of  pocket)  in  respect  of  the  registration  of  a 
memorial  of  the  conveyance  of  land  in  a  register  county :  Qrey  v.  Curtice, 
(1899)  1  Ch.  121,  C.  A. ;  and  charges  for  plans  which  are  mere  copies,  and 
the  preparation  of  which  does  not  require  skilled  labour :  Re  Read,  (1894) 
3  Ch.  238. 

But  the  schedule  applies  although  the  only  investigation  of  titie  required 
is  the  i)ei-U8al  of  a  single  section  of  a  private  Act  of  Parliament :  Exp,  Lord 
Mayor  of  London,  34  Ch.  D.  452;  or  the  purchase  is  effected  under  the 
direction  of  the  Court,  so  that  the  responsibility  of  the  solr  is  diminished : 
Re  Merchant  Taylors'  Co,,  30  Ch.  D.  28,  C.  A. 


agreement  which  precedes,  the  lease :  Savery  v.  Enfield  Local  Board,  (1893) 
A.  C.  218,  H.  L.  (approyingiJc  Emmanuel  and  Simmonds,  33  Ch.  D.  40,  0.  A.) ; 
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other  negotiations  falling  within  r.  2  (c) :  Re  Martin,  41  Ch.  D.  381,  C.  A. ; 
Savery  v.  Enfield  Local  Board,  (1893)  A.  C.  218;  but  not  costs  of  release  of 
an  outstanding  incumbrance  on  property  sold:  Exp,  Bonasa,  27  L.  R.  Ir.  375. 
The  costs  of  me  lessor's  solr  '*for  preparing,  settling,  and  completing"  an 
agreement  for  a  tenancy  for  less  than  three  years  at  a  rack  rent  are  governed 
by  the  scale  for  **  leases  or  agreements  for  leases  at  a  rack  rent " :  &  Negus, 
(1895)  1  Ch.  73. 

In  estimating  the  costs  properly  payable  by  the  lessee  to  the  lessor's  solr, 
the  cost  of  the  counterpart  or  duphcate  agreement  must  be  deducted  from 
the  scale  fee  when  ascertained:  Be  Negus,  (1895)  1  Ch.  73;  nor  does  the 
scale  apply  to  leases  following  a  general  printed  form  and  requiring  in  each 
case  only  to  be  filled  in  with  the  names  of  the  parties,  the  parcels,  a  plan, 
the  rent,  and  so  forth :  Wellby  v.  Still,  (1895)  1  Ch.  524. 

In  cases  of  leases  at  a  rack  rent  to  which  the  scale  is  applicable,  the 
lessor's  sob  is  not  entitled,  where  the  annual  rent  exceeds  100^,  to  charge 
any  peroentage  on  fractional  amounts  of  100/.  in  the  rental :  In  re  McOarel, 
(1897)  1  Oh.  400,  C.  A. ;  and  the  fee  for  "agreements  for  leases"  refers  to 
agreements  intended  to  be  relied  on  as  r^:ulating  the  tenancy,  not  to  agree- 
ments which,  though  referring  to  the  lease,  are  collateral  to  it :  8,  C. 

Where  on  sale  in  a  partition  action  the  Pit,  owner  of  one- fourth,  had  the 
conduct,  and  his  solr  was  paid  under  r.  2  (a),  the  solrs  of  Defts  were  held 
entitled  to  costs  of  perusal  of  conveyance,  and  obtaining  execution  under 
T,2(6):  Humphreys  v.  Jones,  31  Ch.  D.  30,  C.  A. 

where  there  is  a  sale  and  a  resale  and  conveyance  of  a  part  to  sub- 
purchasers, the  purchaser's  solr  is  entitled  to  two  scale  fees:  Be  Bead,  (1894) 
3  Ch.  238. 

Where  several  lots  having  separate  and  distinct  titles  are  purchased  and 
comprised  in  one  mortgage  by  the  purchaser,  his  solr  is  entitled  to  the 
minimum  charge  of  5^  or  3/.  for  each  lot,  and  is  not  restricted  to  one  charge 
for  the  business  as  a  whole :  Be  Margetts,  (1896)  2  Ch.  263. 

A  covering  deed  to  secure  debentures  which  are  never  issued  is  not  a  com- 
pleted mortgisige  entitling  the  solr  to  the  scale  foe.  Whether  it  would  have 
been  a  '*  mortgage  "  within  the  rule  if  the  debentures  had  been  issued,  giwert. 
Whether  a  mortgage  for  future  advances  is  a  completed  mortgage  within 
the  rule,  qutBre :  Be  Bircham,  (1895)  2  Ch.  786,  C.  A. 

The  scale  fee  is  chargeable  where  the  mortgage  is  to  secure  a  past  debt : 
D'Arey  to  White,  31  L.  E.  Ir.  142 ;  but  not  in  respect  of  possible  future 
advances :  Be  Barton  and  Irvine  (1899),  1  I.  R.  515,  0.  A. 

By  r.  3,  drafts  and  copies  made  in  course  of  business  are  to  be  the  property 
of  the  client. 

By  r.  4,  the  remuneration  prescribed  by  Schedule  I.  does  not  include 
stamps,  counsers  fees,  auctioneers'  or  valuers'  charges,  travelling  or  hotel 
expenses,  fees  paid  on  searches  to  public  officers,  on  registrations,  or  to 
stewards  of  manors,  costs  of  extracts  from  any  register,  record,  or  roll  or 
other  disbursement  reasonably  and  properly  paid,  nor  any  extra  work 
occasioned  by  changes  occurring  in  the  course  of  business,  such  as  death  or 
insolvency  of  a  party,  nor  business  of  a  contentious  character,  nor  proceedings 
in  any  Court ;  but  includes  law  stationers'  charges,  allowances  for  time  of 
solr  and  his  clerks,  and  for  copying  and  parchment,  and  all  other  similar 
disbursements. 

By  r.  5,  proi)er  additional  remuneration  may  be  allowed  for  special  exer- 
tions in  exceptional  cases. 

Eule  6  provides  that  in  all  cases  to  which  the  scales  apply  a  solr  may, 
**  before  undertaking  any  business,"  by  writing  communicated  to  the  client, 
elect  that  his  remuneration  shall  be  according  to  the  existing  system,  as 
altered  b^  Schedule  II. ;  but  if  no  such  election  is  made,  remimeration  is  to 
be  according  to  the  scale. 

The  notice  of  election  must  be  given  before  any  business  in  the  particular 
matter  is  **  undertaken" :  Hester  v.  H,  34  Ch.  D.  607,  C.  A. ;  as  to  the  acts 
which  amount  to  undertaking  the  business  within  the  rule,  see  Be  Allen,  34 
Ch.  D.  433,  C.  A. ;  Be  Stewart,  41  Ch.  D.  494 ;  Be  Metcalfe,  M,  v.  Blencowe, 
57  L.  J.  Oh.  82 ;  36  W.  E.  137 ;  57  L.  T.  925. 

An  election  properly  made  as  against  the  client,  a  first  mortgagee,  binds 
the  mortgagor  and  subsequent  mortgagees :  Hester  v.  H,,  sup, ;  and  see  Re 
BrideweU  Hospital,  61  L.  T.  155. 
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An  official  liquidator  slionld  not,  without  the  leave  of  the  Court,  employ 
a  solr  who  gives  notice  of  election  under  the  rule  :  Re  United  Kingdom  Land 
and  Building  Assoc.,  37  W.  E.  486;  40  Ch.  671. 

Bule  7  provides  that  a  solr  may  accept  from  his  client,  and  a  client  may 

five  to  his  solr,  security  for  the  amount  to  become  due  to  the  solr  for 
usiness  to  be  transacted  by  him  and  for  interest  on  such  amount,  but  so 
that  interest  is  not  to  commence  till  the  amount  due  is  ascertained,  either  by 
agreement  or  taxation.  .For  the  provision  of  the  same  rule  as  to  interest, 
r.  sup,  p.  308. 

By  r.  8,  **  where  the  prescribed  remuneration  would,  but  for  this  provision, 
amount  to  less  than  5/.,  the  prescribed  remimeration  shall  be  5/.,  except  on 
transactions  under  100/.,  in  which  cases  the  remuneration  of  the  solr  for  the 
vendor,  purchaser,  mortgagor  or  mortgagee,  is  to  be  3/." 

On  a  sale  by  auction  in  lots  of  property  held  under  one  title,  each  sale  of 
one  or  more  lots  to  a  different  purchaser  forms  a  separate  transaction ;  so 
that  where  the  scale  charge  for  deducing  title  on  any  of  the  lots  sold  to 
different  purchasere  does  not  amoimt  to  5/.,  the  solr  is  entitled  to  charge  the 
minimum  fee  prcsciibed  by  r.  8  in  respect  of  each  separate  sale :  In  re 
Thomas;  Evans  v.  Griffiths,  (1900)  1  Ch.  454. 

The  charges  to  be  made  in  case  of  attempted  or  ineffectual  sales  are 
provided  for  by  r.  2  of  the  series  of  rules  apphcable  to  Sched.  I.  This  rule 
does  not  apply  where  an  attempted  ineffectiial  sale  and  subsequent  effectual 
sale  are  not  conducted  by  the  same  solr ;  in  such  a  case  costs  must  be  taxed 
under  r.  2  (c)  of  Gen.  Ord. :  Be  Dean,  Ward  v.  Holmes,  32  Ch.  D.  209;  and 
so  must  costs  of  an  attempted  ineffectual  sale  of  property  where  there  is  no 
probability  of  the  sale  being  effected  for  some  years  to  come,  the  money 
required  having  been  raised  by  mortgage :  Re  Smith,  Pinsent  &  Co,,  44  Ch.  D. 
303 ;  and,  semhle,  if  in  such  case  the  same  soh*  afterwai*ds  conducts  a  successful 
sale,  and  claims  to  be  paid  on  scale,  he  must  bring  into  account  what  he  has 
akeady  received. 

B}r  r.  9,  where  a  property  is  sold  subject  to  incumbrances,  the  amoimt  of 
the  incumbrances  is  to  be  deemed  a  part  of  the  purchase-money,  except 
where  the  mortgagee  purchases.  The  rule  applies  where  the  property  of  a 
bankrupt  is  sold  subject  to  incumbrances :  Re  Oallard,  Exp,  Harris,  21 
Q.  B.  D.  38 ;  and  to  the  case  of  a  sale  by  a  second  mortgagee  under  his 
power  of  sale  :  Fortescue  v.  Mercantile  Bank  of  London,  (1897)  2  Q.  B.  236, 

By  r.  10,  the  scale  as  to  mortgages  is  not  to  apply  to  transfers  or  further 
charges  where  the  title  has  been  previously  investigated  by  the  same  solr. 

Where,  under  a  private  Act,  tnistees  mortgaged  the  fee  of  a  settled  estate 
in  order  to  pay  off  a  mortgage  on  the  life  estate  and  other  incumbranoes,  the 
mortgage  was  held  a  further  charge  within  the  rule:  E,  o/Aylesford  v.  E. 
Poulett,  (1891)  1  Ch.  248,  C.  A. 

Bv  r.  11  of  the  same  series,  **the  scale  for  conducting  a  sale  by  auction 
shall  apply  only  in  cases  where  no  commission  is  paid  by  the  client  to  an 
auctioneer.  The  scale  for  negotiating  shall  apply  to  cases  where  the  solr  of 
a  vendor  or  purchaser  arranges  the  sale  or  purchase,  and  the  price  and  terms 
and  conditions  thereof,  and  no  commission  is  paid  by  the  client  to  an 
auctioneer,  or  estate  or  other  agent.  As  to  a  mortgagee's  solr,  it  shall  only 
apply  to  cases  where  he  arranges  and  obtains  the  loan  from  a  person  for 
whom  he  acts.  In  case  of  sales  imder  the  Lands  Clauses  Consolidation  Act, 
or  any  other  private  or  public  Act  under  which  the  vendor's  charges  are  paid 
by  the  purchaser,  the  scale  shall  not  apply." 

Where  commission  (which  includes  a  lump  sum :  Burd  v.  B.,  40  Ch.  D. 
628)  is  paid  bv  the  client  to  an  auctioneer,  the  solr  is  not  entitled  to  the  scale 
charge,  though  the  auctioneer  merely  offers  the  property  for  sale :  Re  Sgkes, 
S.  V.  S,,  56  L.  J.  Ch.  238 ;  56  L.  T.  425 ;  36  W.  E.  624 ;  Wood  v.  CalveH, 
55  L.  T.  53  ;  34  W.  E.  732 ;  Re  Wil807i,  29  Ch.  D.  790,  C.  A. ;  but  the  solr  is 
not  in  such  case  deprived  of  all  remuneration,  but  is  entitled  to  charge  under 
r.  2  (c) :  Re  Faulkner,  36  Ch.  D.  566 ;  Parker  v.  Blenkhom,  Newbould  v. 
Baihvard,  14  App.  Ca.  1 ;  reversing  Re  Newhould,  20  Q.  B.  D.  204,  C.  A. 
Auctioneer's  fee  for  attending  sale  and  receiving  the  bids  is  a  commission 
within  the  rule,  even  though  payable  by  the  purchaser  under  the  conditions 
of  sale,  and  unless  the  solr  himself  pays  such  fee  he  cannot  charge  the  scale 
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fee  for  conducting  sale:  Dridsma  v.  Manifold,  (1894)  3  Oh.  100,  0.  A.; 
ChcidiUih  v.  Jones,  (1896)  1  Oh.  42.  Fees  paid  to  valuers  in  order  to  obtain 
the  sanction  of  the  Court  to  a  conditional  contract  for  sale  are  not  commission 
ivithin  the  rule :  Re  Macgowan,  M,  v.  Murray,  (1891 J  1  Ch.  105,  0.  A. ;  and 
on  such  a  sale  the  work  of  the  solr  in  negotiating  is  completed  when  the 
terms  are  agreed  between  the  parties ;  and  if  the  Court  sanctions  the  sale  he 
will  be  entitled  to  the  scale  fee :  Ih, 

The  solr's  commission  for  ** conducting"  a  sale  is  chargeable  upon  the 
total  amount  realized,  though  the  sale  is  in  lots,  held  under  different  titles 
and  sold  to  different  purchasers:  Re  Onward  Bldg,  Soc,  (1893)  1  Q.  B.  16. 

A  sum  paid  to  a  local  agent  in  respect  not  only  of  the  particular  sale,  but 
of  work  previously  done,  is  **  commission  paid  within  r.  11:  Re  Withall, 
39  W.  R.  529 ;  (1891)  3  Ch.  8,  C.  A. 

The  vendor's  solr  was  not  entitled  to  charge  purchasers  with  a  negotiating 
fee  where  a  fee  had  been  paid  by  them  to  a  surveyor :  Re  Harris,  Powell,  and 
Goodale,  56  L.  T.  477 ;  and  the  mortgagor's  solr  is  not  entitled  to  a  nego- 
tiating fee  for  merely  introducing  a  lender :  Re  Eley,  37  Ch.  D.  40. 

The  scale  fee  to  **  mortgagee's  solr  for  negotiating  loan  "  is  not  confined  to 
loans  upon  mortgage  of  freehold,  copyhold,  or  leasehold  property  exclusively, 
but  is  applicable  to  all  cases  of  loans  on  mortgage  :  Re  Furber,  (1898)  2  Cn. 
338. 

A  re  -investment  in  land  under  the  Lands  Clauses  Act  is  not  within  the 
exception  in  the  last  clause  of  this  rule,  but  may  be  charged  for  according  to 
the  scale:  Re  Merchant  Taylors*  Co.,  30  Ch.  D.  28,  C.  A.;  S,  C,  29  Ch.  D. 
209 ;  and  the  exception  extends  only  to  vendor's,  and  not  to  the  purchasers* 
costs  :  Re  Stewart,  41  Ch.  D.  494. 

The  statutory  exception  in  case  of  sales  under  the  Lands  Clauses  and  other 
Acts  extends  to  a  voluntary  purchase  by  a  local  authority  under  the  Public 
Health  Act,  1875  (which  incorporates  the  Lands  Clauses  Act) :  Re  Burdekin, 

(1895)  2  Ch.  136,  C.  A. 

By  r.  5  of  the  rules  applicable  to  Sched.  I.,  Part  2,  where  a  conveyance  or 
lease  is  partly  in  consideration  of  a  money  payment  or  premium,  and  partly 
of  a  rent,  then,  in  addition  to  the  remuneration  thereby  prescribed  in  respect 
of  the  rent,  there  is  to  be  paid  '  *  a  further  sum  equal  to  the  remuneration  on 
a  purchase  at  a  price  equ^d  to  such  money  payment  or  premium." 

Where  a  sale  of  leasehold  property  is  carried  out  by  an  underlease  to  the 
purchaser  at  an  apportioned  ground  rent,  the  solr  is  not  entitled  to  a  scale 
charge  in  respect  of  the  rent  as  well  as  of  the  purchase-money,  but  qucere 
whether  such  a  case  is  not  within  Sched.  I.,  and  therefore  regulated  by 
the  old  system  as  modified  by  Sched.  H. :  Re  Wehh,  Still  v.  Webb,  (1897) 
1  Ch.  144. 

Where  a  lease  is  granted  at  a  rent  on  payment  of  a  fine  or  premium,  the 
lessor's  solr  is  entitled  not  only  to  the  scale  fee  on  the  rent  under  Sched.  I., 
Part  2  (second  scale),  but  to  an  additional  fee  in  respect  of  the  premium 
under  r.  5  in  Part  2  and  r.  8  in  Part  1  of  Sched.  I. :  Re  HeUard  and  Bewes, 

(1896)  2  Ch.  229 ;  but  the  negotiation  fee  is  included  in  the  scale  fee  charge- 
able in  respect  of  the  rent,  and  the  solr  is  therefore  not  entitled  to  charge  a 
further  fee  for  negotiating :  Re  Horn  and  Francis,  (1896)  2  Ch.  797  ;  following 
Re  Field,  29  Ch.  D.  608 ;  and  Re  Robson,  45  Ch.  D.  71. 

Payment  for  one  and  the  same  piece  of  business  must  be  either  according 
to  the  scale,  or  wholly  independent  of  it,  and  when  a  lease  is  granted  in  con- 
sideration of  premium  and  rent,  the  scale  fee  is  applicable,  even  though  no 
abstract  of  the  lessor's  title  has  been  furnished  to  the  lessee  :  Re  Robson,  45 
Ch.  D.  71 ;  and  see  Re  Hickley  and  Steward,  54  L.  J.  Ch.  608 ;  33  W.  R.  320  ; 
52  L.  T.  89 ;  Re  Hasties  and  Crawford,  W.  N.  (88)  95 ;  36  W.  E.  572 ;  Exj), 
Connolly  (1900),  1  I.  R.  1,  C.  A. 

Under  Sched.  11.,  the  fee  of  \s,  per  folio  for  perusing  is  not  payable  to  a 
solr  making  advances  to  his  client  upon  security  of  real  property  and  perusing 
title  deeds  lor  that  purpose :  Re  Robertson,  19  Q.  B.  D.  1 ;  nor  to  the  perusing 
of  abstracts  of  title,  as  to  which  the  old  fee  of  6s.  8d.  for  three  sheets  of  eight 
folios  remains  :  Re  A,  Parker,  29  Ch.  D.  199. 

The  directions  empowering  the  taxing  master  to  increase  or  diminish  the 
charges  in  Sched.  II.  for  special  reasons  apply  to  the  items  for  "drawing, 
&c.":  Re  Reade's  Trusts,  Salthouse  v.  R.,  W.  N.  (89)  26;  and  see  Re  Rees, 
R.  V.  R;  58  L.  T.  68.    And  as  to  the  way  in  which  the  discretion  ought  to 
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be  exercised,  and  the  power  of  the  taxLog  master  to  increase  or  diminish  fees, 
see  Re  Makon,  (1893)  1  Ch.  507,  0.  A.  The  words  "other  documents"  in 
the  heading  to  the  schedule  are  not  confined  to  documents  tjuedem  generU 
with  deeds  and  wills,  but  include  a  case  for  opinion  of  counsel :  Be  Mahon, 
$up. ;  but  see  Exp,  Carvth,  25  L.  B.  Ir.  478. 

In  the  absence  of  written  agreement  the  taxing  master  must  tax  according 
to  ihe  scale  where  applicable,  although  an  item  bill  has  been  delivered  on  the 
client's  request.  Delivery  of  an  item  bill  in  the  first  instance  does  not  pre- 
clude the  solr  when  before  taxing  master  from  consenting  to  taxation 
according  to  scale :  Be  Negus,  (1895)  1  Ch.  73. 


Section  XI. — Enforcing  Order  for  Payment  of  Costs. 

1.  Order,  under  Debtors  Act,  1869,  for  Committal  of  Client  for  Six 
Weeks  foi^  Non-payment  of  Taxed  Costs,  and  a  Sum  fixed  for 
Costs  of  Application, 

Whereas  by  an  order  dated  &c.,  it  was  ordered  [recite  so  much  at 
directs  payment,  and  the  taxing  master*  s  certifcate^.  Now  upon  motion 
&c.,  and  upon  hearing  counsel  &c.,  and  upon  reading  the  said  order 
and  certificate,  and  an  affidavit  of  G.,  filed  &c.,  of  service  of  notice  of 
this  motion,  and  the  said  order  and  certificate  upon  C,  and  an  affidavit 
of  E.  filed  &c.,  whereby  it  appears  that  the  said  C.  has,  since  the  date 
of  the  said  order,  had  the  means  to  pay  the  said  sum  of  £ — ,  and  in 
respect  of  which  he  has  made  defaidt,  and  has  refused  or  neglected  [or 
refuses  or  neglects]  to  pay  the  same ;  Let  the  said  C.  pay  to  the  said 
A.  the  sum  of  £ —  for  his  costs  of  this  application ;  And  Let  the  said  C. 
for  default  in  payment  of  the  said  sum  of  £ — be  committed  to  HoUo- 
way  prison  for  the  term  of  six  weeks  from  the  date  of  his  arrest, 
including  the  day  of  such  arrest,  unless  he  shall  sooner  pay  the  said 
sum  of  £ —  and  the  sheriff's  fees  for  the  execution  of  this  order.  And 
Let  any  sheriff  or  officer  to  whom  an  office  copy  of  this  order  shall  be 
directed  by  the  Masters  of  the  Supreme  Court  take  the  said  C.  for  the 
purpose  aforesaid,  if  he  be  found  within  his  bailiwick. 

This  order  would  now,  since  the  Bankruptcy  Act,  1883  (46  &  47  V.  c.  52), 
8.  103,  and  the  Bankruptcy  Eules,  1886,  355 — 362,  be  made  by  the  Judge  or 
registrar  in  bankruptcy,  to  which  jurisdiction  the  power  is  traiisf erred. 

In  this  case  an  office  copy  of  the  order  was  endorsed  with  a  direction  to 
the  sheriff  of  Staffordshire  for  the  committal  of  the  Defts,  the  prcecipe  for 
which  was  dated  the  20th  Jan.  1871.  The  return  of  the  sheriff  stated  that 
the  Defts  were  arrested  by  him  on  the  27th  Jan.  1871. 

The  order  ought  to  direct  an  immediate  committal,  and  not  a  committal 
in  default  of  payment  within  a  week  from  service,  and  should  direct  pay- 
ment of  a  sum  m  gross  in  lieu  of  taxed  costs,  to  avoid  detention  in  prison 
until  the  costs  are  taxed :  see  also  Ord.  7,  Jan.  1870,  r.  13 ;  L.  R.  6  Ch.  xxxvii. 

For  previous  order  directing  payment  by  monthly  instalments,  and  in 
default  liberty  to  apply  for  committal,  see  HewiUon  v.  Shcrwirit  10  £q.  53. 


SECT.  XI.3    Enforcing  Order  for  Payment  of  Costs.  315 


2.  Attachment  against  Solicitor  for  non-payment  of  Balance  found 

due  from  him  on  Taxation. 

Whebeas  by  an  order  dated  &c.,  It  was  ordered  {inter  alia)  that 
A.  B.,  the  aboye-named  sob,  should,  within  a  fortnight  after  service 
of  the  said  order,  deliver  to  C.  D.  a  bill  of  fees  and  disbursements 
in  all  suits,  causes,  actions,  and  other  matters  of  business  in  which  he 
had  been  employed  as  the  solr  for  the  said  C.  D.,  and  that  it  be 
referred  to  the  taxing  master  to  tax  and  settle  the  said  bill  with  all 
usual  and  consequential  directions ;  And  whereas  the  taxing  master, 
by  his  certificate  dated  &c.,  certified  that  there  was  due  from  the  said 
solr  to  C  D.  £ — .  Now,  upon  motion  &c.  by  counsel  for  the  said 
C.  D.,  and  upon  hearing  counsel  for  the  said  solr ;  And  it  appearing 
to  the  satisfaction  of  the  Court  that  the  said  A.  B.  has  made  defaidt  in 
payment  of  the  said  £ — ,  and  that  such  default  is  a  default  by  a  solr 
in  payment  of  a  sum  of  money  when  ordered  to  pay  the  same  in  his 
character  of  an  officer  of  the  Court  within  the  meaning  of  the  Debtors 
Act,  1869 ;  Let  the  said  C.  D.  be  at  liberty  to  issue  a  writ  of  attach- 
ment against  the  said  A.  B.  for  his  contempt  in  not  having  paid  the 
said  £ —  to  the  said  C.  D.,  pursuant  to  the  said  order  and  taxing 
master's  certificate. — Costs. — Re  Peters^  Kay,  J.,  6  May,  1887,  B.  650. 


NOTES. 

As  to  enforcing  judgment  or  order  for  payment  of  costs  by  fieri  facias, 
writ  of  sequestration,  or  other  process  of  execution  under  0.  XLii.,  see  iuf. 
Chap.  XXVII.,  •*  Execution." 

An  order  of  Court  for  payment  of  costs  constitutes  a  debt  within  the 
exceptions  under  sect.  4  of  the  Debtors  Act,  1869  (32  &  33  Y.  c.  62),  capable 
of  being  enforced  by  committal  to  prison,  on  application  by  motion  on  notice 
(Gen.  Ord.  7  Jan.  1870,  r.  10),  for  a  term  not  exceeding  six  weeks,  imder 
sect.  5,  in  default  of  payment  of  the  debt  (under  oO/.,  exclusive  of  costs)  or 
instalments:  Hewitson  v.  Sherwin,  10  Eq.  53;  Rogers  v.  i2.,  sup.  Form  1 ; 
and  see  Reg,  v.  Pratt,  L.  E.  5  Q.  B.  178.  The  above  rule  has  not  been 
expressly  repealed,  but  the  jurisdiction  under  sect.  5  has  now  been  transferred 
to  the  Judge  and  registrars  in  bankruptcy:  Bankruptcy  Act,  1883  (46  & 
47  Y.  c.  52),  s.  103,  and  rules  thereunder ;  Bankruptcy  Rules,  1886,  rr.  355 
—362. 

Where  a  solr  is  ordered  to  repay  to  his  client  an  amount  overpaid,  and 
subsequently  is  ordered  to  pay  the  (reserved)  costs  of  taxation,  the  amount 
and  the  costs  are  alike  due  from  him  in  his  character  of  an  officer  of  the 
Court  within  the  Debtors  Act,  s.  4,  sub-s.  4,  and  he  can  be  attached  for  his 
default  in  payment  thereof:  In  re  A  Solicitor ,  (1895)  2  Ch.  66. 

An  order  on  a  solr  for  pa^nnent  of  costs  for  misconduct  as  a  solr,  or  for 
payment  of  a  sum  of  money  in  his  character  of  an  officer  of  the  Court,  is  also 
•within  the  exceptions  under  sect.  4,  and  may  be  enforced  by  sequestration 
(v.  in/,  p.  452)  or  by  attachment,  which  now,  under  O.  XLiv,  2,  is  not  to  be 
issued  without  the  leave  of  the  Court  or  a  Judge,  to  be  applied  for  on  notice 
to  the  party  against  whom  the  attachment  is  to  be  issued. 

The  term  of  imprisonment  is  limited  to  one  year :  32  &  33  Y.  c.  62,  s.  4. 

Cases  in  which  an  attachment  has  been  ordered  against  a  solr  for  default 
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in  payment  of  a  balance  fonnd  dne  from  him  upon  taxation,  are :  Be  Bush, 
9  £q.  147 ;  Be  White,  19  W.  B.  39;  23  L.  T.  387 ;  and  see  ^  F.,  I.  B.  8  Eq. 
355. 

The  liability  of  a  solr  to  attachment  is  for  non-payment  of  money  or 
costs  as  an  officer  of  the  Court ;  not  as  an  unsuccessfid  litigant :  Be  Hope, 
7  Ch.  523,  overruling  Be  Barfield  and  Btuh,  19  W.  B.  466 ;  24  L.  T.  240 ; 
where  a  solr  was  attached  for  non-payment  of  a  balance  due  from  him  ^d 
client :  but  see  Esdaile  v.  Fiwer,  13  Ch.  D.  421,  C.  A. 

A  solr  or  other  person  who  has  been  imprisoned  under  sect.  4  (4)  will  not 
be  discharged  without  an  order  obtained  m  Court  from  the  Judge  by  whom 
the  attachment  was  granted :  Be  Thompson's  Estate,  22  W.  B.  857. 

The  order  for  payment  must  be  personally  served  unless  otherwise 
directed. 

In  a  proper  case,  substituted  service  of  an  order  upon  a  solr  to  pay  a 
balance  may  be  directed :  Be  Mourilyan,  13  Beav.  84 ;  Be  Stevenson,  14  feeav. 
27 ;  Be  WisewoU,  16  Beav.  357. 

A  suit  could  not  be  revived  for  the  purposes  of  costs  only.  But  the 
Solicitors  Act,  1870  ^33  &  34  V.  c.  28),  s.  19,  provides  that  whenever  any 
decree  or  order  shall  have  been  made  for  payment  of  costs  in  any  sui^ 
and  such  suit  shall  afterwards  become  abated,  it  shall  be  lawful  for  any 
person  interested  under  such  decree  or  order  to  revive  [continue]  such  smt 
[action],  and  thereupon  to  prosecute  such  decree  or  order.  This  section 
applied  only  to  an  abatement  which  took  place  after  the  Act,  although  the 
decree  or  order  for  payment  of  costs  might  have  been  made  before :  Doffgett 
V.  B.  a  B,  Co.,  6  Ch.  474 ;  and  see  Huntley  v.  Wortley,  W.  N.  (73)  4. 

Payment  of  taxed  costs  may  be  enforced,  notwithstanding  the  solr  has 
omitted  to  furnish  cash  accounts  of  money  received  in  respect  of  separate 
transactions  of  which  the  client  was  at  the  time  aware :  Be  Lee,  Exp.  Neville, 
4  Ch.  43.  The  Court  will  enforce  against  a  firm  of  solrs  an  undertaking  to 
pay  a  sum  for  costs :  Be  Woodfin  and  Wray,  30  W.  B.  422 ;  51  L.  J.  Ch.  427. 

An  undertaking  by  a  solr  to  repay  costs  if  an  appeal  succeeds  may  be 
enforced  by  the  Court  in  a  summary  manner:  Stvyny  v.  Harland,  (1894) 
1  Q.  B.  707,  C.  A. 

Under  the  Solicitors  Acts,  1843  and  1860  (6  &  7  V.  c.  73,  s.  26,  and  23  & 
24  V.  c.  127,  8.  22),  a  solr's  debt  for  costs  was  not  extinguished  by  his  being 
uncertificated,  but  only  his  remedy ;  and  the  want  of  a  certificate  did  not 
exempt  the  client  from  payment  of  costs :  Be  Hope,  7  Ch.  766. 

And  items  would  not  be  disallowed  solely  on  the  ground  that  at  the 
particular  time  the  solr  was  uncertificated :  Be  Jones^  9  £q.  63. 

The  Attorneys  and  Sohcitors  Act,  1874  (37  &  38  V.  c.  68),  s.  12,  imposes 
a  penalty  not  exceeding  10?.  for  wilfully  and  falsely  pretending  to  be  duly 
qualified  to  act  as  an  attorney  or  solr;  and  provides  that  no  costs,  fee, 
reward,  or  disbursement  on  account  of,  or  in  relation  to,  any  act  or  proceed- 
ing done  or  taken  by  any  person  who  acts  as  an  attorney  or  solr  without 
being  duly  qualified  shall  be  recoverable  in  any  action,  suit,  or  matter  by 
any  person  or  persons  whomsoever. 

In  taxing  a  solicitor's  bill  of  costs  items  relating  to  business  done  while 
the  solr  had  not  a  certificate  must  be  disallowed :  Be  Sweeting,  (1898)  1  Ch. 
268  (treating  Be  Jones  as  superseded  since  37  &  38  V.  c.  68,  s.  12) ;  and 
fees  paid  after  the  solr  has  taken  out  his  certificate  in  respect  of  work 
done  while  he  was  uncertificated  are  **  disbursements  on  account  of  an  act 
or  proceeding  done  or  taken  "  while  the  solr  was  not  duly  qualified  and 
ought  to  be  struck  out  of  the  bill  on  taxation :  Kent  v.  Ward,  70  L.  T.  612, 
C.  A. 

Under  this  section,  not  only  an  uncertificated  solr,  but  also  his  client  is 
prevented  from  recovering  costs  from  the  party  otherwise  liable :  Fowler  v. 
Monmouth,  <fcc.  Co,,  4  Q.  B.  D.  334;  Verlander  v.  Eddolls,  61  L.  J.  Q.  B.  65 ; 
46  L.  T.  643 ;  30  W.  B.  104 ;  Irvin  v.  Sanger,  58  L.  J.  a  B.  64 ;  69  L.  T. 
894  ;  5  Times  L.  B.  171,  C.  A. 
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CHAPTER  XVIII. 


CHAMBEBS,  AND  PROCEEDINGS  UNDER  JUDGMENT, 


SEcnoN  I. — ^Proceedings  in  Chambers  Generally. 

1.  General  adjournment  to  Chambers. 

L^T  this  action  [or  matter,  or  petition,  or  application]  be  adjourned 
for  consideration  in  Chambers. 

See  D.  C.  F.  678,  n. 

2.  Particular  Reference — Accounts  and  Inquiries, 

Let  the  following  accounts  and  inquiries  be  taken  and  made,  that  is 
to  say:  1.  An  account  &c. ;  2.  An  inquiry  &c. 

3.  Order  on  Summom  in  C/iambers, 

Mr.  Justice  K.,  at  Chambers. 

Upon  the  application  of  the  Pit  [or  Deft]  A.  by  summons  dated  &c., 
and  upon  hearing  the  solrs  for  the  applicant,  and  for  &c.  [Name  any 
parties  or  persons  appearing']^  and  upon  reading  [an  affidavit  of  &c., 
filed  &c.,  of  service  of  the  summons  on  &c. :  Name  any  parties  or  persons 
served  and  not  appearing j  and  enter  any  evidence^y  It  is  ordered  that  &c. 

For  form  of  summons,  see  D.  C.  F.  479,  480;  and  as  to  orders  on 
summons,  lb,  511,  512. 

4.  Order  an  Summons  adjourned  into  Court. 

The  application  of  (the  Pit  or  Deft)  A.  by  summons  dated  &o., 
which  upon  hearing  the  solrs  for  the  applicant,  and  for  &c.,  in 
Chambers,  was  adjourned  to  be  heard  in  Court,  coming  on  (the  —  day 
of  —  and)  this  day  to  be  heard  accordingly,  and  upon  hearing  counsel 
for  the  applicant  and  for  &c.,  and  upon  reading  &c.,  This  Court 
doth  &o. 

For  order  on  further  consideration  of  action  commenced  by  admon  summons 
adjourned  into  Court,  see  Chap.  XX. 

5.  Summons  refused  or  dismissed  in  Chambers. 

Upon  the  application  of  (the  Pit  or  Deft)  A.  by  summons  dated  &c., 
that  [Recite  summons'],  and  upon  hearing  &c.  (Form  3,  sup,),  the  Judge 
doth  not  think  fit  to  make  any  order  upon  this  application  [If  so.  But 
doth  order  that  the  said  (Pit  or  Deft)  A.  do  pay  unto  the  said  (Deft  or 
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Pit)  B.  the  costs  of  tUs  appHcation,  to  be  taxed  bj  the  taxing  master] 
\^0r^  if  on  summons  originating  proceedings  in  Chambers,  the  Judge  doth 
Older  that  the  summons  filed  in  this  action  do  stand  dismissed  out  of 
this  Court]  [//*  so,  with  costs  to  be  taxed  by  the  taxing  master ;  And 
Let  the  said  (Pit)  A.  pay  to  the  said  (Deft)  B.  the  amount  of  such  costs 
when  taxed]. 

If  on  adjournment  into  Court,  vary  introduction  as  in  Form  4 ;  and  as  to 
costs,  see  tVi/.  pp.  323,  329. 

APPUOATIONS  AND  PBOOEEDINaS  IN  CHAMBERS. 

By  Jud.  Act,  1873,  s.  39,  any  Judge  of  the  High  Court  may,  subject  to 
anjr  rules  of  Court,  exercise  in  Court  or  in  Chambers  all  or  any  part  of  the 
jurisdiction  by  the  Act  vested  in  the  High  Court,  in  all  such  proceedings 
as  before  the  passing  of  the  Act  might  have  been  heard  in  Court  or  m 
Chambers  respectively  by  a  single  Judge,  or  as  may  be  directed  or  authorized 
to  be  60  heard  by  any  rules  of  Court. 

By  the  Court  of  Chancery  Act,  1855  (18  &  19  V.  c.  134),  s.  16,  the  juris- 
diction of  the  Judge  in  Chambers  comprised  such  of  the  matters,  in  respect 
of  which  the  Court  was  empowered  by  Act  of  Parliament  to  make  orders  in 
a  summary  way  on  petition  or  motion,  as  the  L.  C,  with  the  advice  of  the 
Master  of  the  Bolls  and  Yice-Chancellors,  or  any  two  of  them,  might  by 
general  order  direct.  But  by  Jud.  Act,  1873,  s.  17,  all  rules  of  Court  must 
now  be  made  in  the  mode  there  prescribed. 

By  Jud.  Act,  1884,  s.  13,  the  provisions  of  sect.  16  of  18  &  19  V.  c.  134,  are 
extended  to  all  applications  under  any  Act  passed  or  thereafter  to  be  passed 
under  or  by  virtue  of  which  the  High  Court  of  Justice  or  any  Judge  thereof 
is  empowered  to  make  any  orders  in  respect  of  trust  funds,  or  any  other 
matters  upon  petition  or  motion  in  a  summary  way. 

The  section  preserves  the  general  jurisdiction  of  a  single  Judge  to  act  for 
the  Court :  Be  Howell  Thomas,  (1893)  1  Q.  B.  670 ;  Clover  y^Adams,  6  Q.  B.  D. 
622,  624. 

Applications  and  proceedings  in  Chambers  are  now  regulated  by  O.  UY 
and  0.  LV. 

By  0.  LFV,  1,  every  application  at  Chambers  not  made  ex  parte  is  to  be 
by  summons ;  and  by  r.  2,  every  application  for  payment  or  transfer  out  of 
Court  made  ex  parte,  and  every  other  application  made  ex  parte  in  which  the 
Judge  or  proper  officer  shall  think  fit  so  to  require,  is  to  oe  made  by  sum- 
mons. Summonses  are  not  to  be  altered  after  they  are  sealed  except  upon 
application  at  Chambers :  r.  3. 

B.  5  provides  as  to  proceeding  ex  parte  when  any  of  the  parties  fail  to 
attend ;  and  r.  6  for  the  re-consideration  of  ex  parte  proceedings,  and  as  to 
costs  caused  by  the  non-attendance  of  the  party  failing  to  attend ;  and  r.  7 
for  costs  thrown  away  by  such  non-attendance  when  the  Judge  does  net 
think  it  expedient  to  proceed  ex  parte, 

A  female  Pit  to  an  originating  summons  should  be  described  as  spinster, 
or  otherwise:  Re  Poinons,  Sutton  v.  MartiUy  W.  N.  (91)  139. 

By  r.  8,  where  matters  in  respect  of  which  summonses  have  been  issued 
are  not  disposed  of,  the  parties  are  to  attend  again  from  time  to  time  without 
further  summons. 

A  party  making  an  application  in  Chambers  may  include  in  it  all  matters 
upon  which  he  then  requires  an  order  or  the  directions  of  the  Judge ;  any 
such  application  may  be  adjourned  by  the  Judge  from  Chambers  into  Court, 
or  from  Court  into  Chambers :  r.  9 ;  and  as  to  the  power  of  one  official  to 
dispose  of  business  for  another,  see  r.  9a. 

PROCEEDINQS  IN  CHAMBERS  IN  THE  CHANCERY  DIVISION — ^APPLICATIONS  TO 

BE  MADE  THERE. 

By  0.  LV,  1,  the  business  in  Chambers  in  the  Chancery  Division  is  to  be 
earned .  on  by  the  Judges  to  whom  Chambers  are  attached  in  conjunction 
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with  their  Court  business,  and,  by  r.  la,  in  any  proceeding  in  Chambers  any 
party  may,  if  he  so  desires,  be  represented  by  counsel. 

The  business  to  be  disposed  of  in  Chambers  by  Judges  of  the  Chancery 
Division,  in  addition  to  the  matters  which  by  any  other  rule  or  by  statute 
may  be  disposed  of  there,  consists  of  the  following  matters,  as  set  forth  in 
O.  LV,  2  :— 

"(1.)  Applications  for  payment  or  transfer  to  any  person  of  any  cash  or 
securities  standing  to  the  credit  of  anjr  cause  or  matter  where  there  has  been 
a  judgment  or  order  declaring  the  rights,  or  where  the  title  depends  only 
upon  proof  of  the  identity,  or  tne  birth,  marriage  or  death  of  any  person." 

The  generality  of  this  clause  is  not  qualified  by  those  which  follow: 
Be  Brandram,  25  Ch.  D.  366 ;  Re  Broadwood,  55  L.  J.  Ch.  646 ;  55  L.  T.  312 ; 
so  that  an  application  under  the  Trustee  Relief  Act  (now  Trustee  Act,  1893, 
8.  42)  for  payment  of  a  fund  exceeding  1,000/.  to  a  person  whose  title 
depends  merely  upon  proof  of  his  birth  must  be  made  by  summons:  Be 
Broadwoody  sup. 

It  has  been  held  that  the  rule  does  not  apply  to  a  case  of  construction  even 
^  consent :  Be  Hicks,  63  L.  J.  Ch.  568 ;  70  L.  T.  629 ;  W.  N.  (94)  55,  per 
Kekewich,  J. ;  nor,  semble,  unless  the  fund  is  carried  over  to  the  separate 
account  of  the  person  to  be  identified :  Be  Birkin,  W.  N.  (01)  33. 

The  rule  applies  to  an  application  to  cany  over  a  fund  to  another  action : 
Be  Lancashire  and  Yorkshire  By,  Co.,  W.  N.  (95)  85;  64  L.  J.  Ch.  688; 
72  L.  T.  627. 

As  to  what  amounts  to  an  "  order  declaring  rights,"  see  Be  Brandram, 
sup. 

The  mere  fact  that  the  fund  exceeds  1,000/.  is  not  sufficient  ground  for 
presenting  a  petition :  Bates  v.  Moore,  38  Ch.  D.  381 ;  commenting  on  Be 
Bhodes,  31  Ch.  D.  499. 

As  to  the  safeguards  afforded  by  the  mode  of  procedure  by  petition,  see 
Be  BhodeSySup.;  Be  Broadwood,  sup,;  Slater  v.  S,,  (1896)  1  Ch.  222,  n. ; 
58  L.  T.  149;  59  L.  T.  315;  Marshy,  Joseph,  (1897)  1  Ch.  213,  C.  A. 

**  (2.)  Applications  for  payment  or  transfer  to  any  person  of  any  cash  or 
securities  standing  to  the  credit  of  any  cause  or  matter,  where  the  cash  does 
not  exceed  1,000/.,  or  the  securities  do  not  exceed  1,000/.  nominal  value." 

This  sub-section  (like  sub-sect.  1)  is  of  general  application :  Exp,  Maidstone 
and  Ashford  By,  Co,  ;  Exp,  Bala  and  Feetiniog  By,  Co,,  25  Ch.  D,  168 ;  and 
extends  to  applications  for  payment  out  of  Court  under  the  Lands  Clauses 
Act,  1845 :  S,  C. ;  Be  Cation's  Will,  25  Ch.  D.  240 ;  Be  Madgwick,  25  Ch.  D. 
371 ;  and  the  summons,  if  under  sect.  85,  should  be  sealed  by  the  co.  as  a 
petition  formerly  was:  Exp,  Maidstone  and  Ashford  By.  Co,,  sup,;  Be 
Madgwick,  sup.  But  where  the  fund  exceeds  1,000/.,  application  for  payment 
out  of  a  share  less  than  1 ,000/.  must  be  by  petition :  May  v.  Dowse,  W.  N. 
(84)  122 ;  and  see  Be  Evan  Evans,  54  L.  T.  527 ;  Be  Haworth,  W.  N.  (85)  48. 

As  to  the  necessity  of  an  affidavit  of  no  incumbrances  on  payment  out  of 
Court  of  money  representing  real  estate,  see  Williams  v.  Ware,  57  L.  J.  Ch. 
497 ;  58  L.  T.  786. 

**  (3.)  Applications  for  payment  to  any  person  of  the  dividend  or  interest 
on  any  securities  standing  to  the  credit  of  any  cause  or  matter,  whether  to  a 
separate  account  or  otherwise." 

Clauses  r4)  and  (5),  relating  to  applications  under  the  Legacy  Duty  Act, 
1796,  and  tne  Trustee  Relief  Acts,  have  been  repealed,  and  replaced  by  rules 
tinder  the  Trustee  Act  (O.  LIVB,  6,  and  O.  LV,  13a),  as  to  which,  v,  inf. 
Chap.  XLL,  "Tbustees,"  pp.  1188,  1194. 

**  r6.)  Applications  under  9  &  10  V.  c.  20  (the  Parliamentary  Deposits  Act, 
1846),  or  anv  other  Act  relating  to  Parliamentary  deposits,  for  investment, 
payment  of  dividends,  and  payment  out  of  Court. 

As  to  procedure  imder  the  Parliamentary  Deposits  Acts,  v,  inf.  Chap.  LY. 

**  (7.)  Applications  for  interim  and  permanent  investment  and  for  payment 
of  dividends,  under  the  Lands  Clauses  Consolidation  Act,  1845,  and  any  other 
Act  whereby  the  purchase-money  of  any  property  sold  is  directed  to  be  paid 
into  Court." 

As  to  the  practice  under  the  Lands  Clauses  Acts,  v,  inf.  Chap.  LIV. 

That  this  clause  is  not  ultra  vires,  see  Exp,  Lord  Mdyor  of  London,, 
25Ch.  D.  384. 

Clause  (8),  relating  to  applications  under  the  Trustee  Acts,  1850  and  1852, 
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has  been  repealed,  and  replaced  by  rules  under  the  Trustee  Act,  1893  (0. 
LIVB,  6,  and  O.  lv,  13a),  as  to  which  v.  inf.  Chap.  XLL,  "  Trustees." 

**  (9.J  Applications  on  behalf  of  infants  under  1  W.  IV.  c.  65,  ss.  12, 16,  17, 
when  tne  infant  is  a  ward  of  Court,  or  the  admon  of  the  estate  of  the  infant, 

or  the  maintenance  of  the  infant,  is  under  the  direction  of  the  Court." 

As  to  applications  in  reference  to  infants,  r.  inf.  Chap.  XXXYIIL, 
**  Infants." 

•*  ao.)  Applications  under  18  &  19  V.  c.  43  (Infants  Settlement  Act,  1855), 
for  tne  settlement  of  any  property  of  any  infant  on  marriage." 

As  to  the  procedure  under  tne  Infants  Settlement  Act,  v.  inf.  Chap. 
XXXVin.,  **  Infants." 

**  (11.)  Applications  under  the  Copyhold  Acts  respecting  any  securities  or 
money  in  Court.     Notice  of  any  8u5i  application  is  not  to  be  given  to  the 
Copyhold  Commissioners  unless  the  Judge  shall  so  direct." 
As  to  the  Copyhold  Acts,  v.  inf  Chap.  LVTI. 

*  *  ( 1 2.)  Applications  as  to  the  guardianship  and  maintenance  or  adyanoement 
of  infants."    See  Chap.  XXXVIK.,  »*  Infants." 

"  fl3.J  Applications  connected  with  the  management  of  property." 
'*  (14.)  Applications  for  or  relating  to  the  sale  by  auction  or  private  contract 
of  property,  and  as  to  the  manner  in  which  the  sale  is  to  be  conducted,  and 
for  payment  into  Court  and  investment  of  the  purchase-money." 

;*  (15.)  All  applications  under  the  Solicitors  Act,  1843  (6  &  7  V.  c.  73)  (not 
being  applications  for  orders  of  course),  for  the  taxation  and  delivery  of  bills 
of  costs,  and  for  the  delivery  by  any  solr  of  deeds,  documents  and  papers." 
As  to  these  applications,  v,  sup.  Chap.  XVII.,  •*  Costs,"  pp.  246  et  seq. 
*'  (16.)  Applications  for  orders  on  the  further  consideration  of  any  cause  or 
matter  where  the  order  to  be  made  is  for  the  distribution  of  an  insolvent 
estate,  or  for  the  distribution  of  the  estate  of  an  intestete,  or  for  the  distribu- 
tion of  a  fund  amoD^  creditors  or  debenture  holders." 
As  to  further  consideration,  v.  inf  Chap.  XX. 

*'  (17.)  Applications  for  time  to  plead,  for  leave  to  amend  pleadings,  for 
discovery  and  production  of  documente,  and,  generally,  all  applications 
i-elating  to  the  conduct  of  any  cause  or  matter." 

'^(18.)  Such  other  matters  as  the  Judge  may  think  fit  to  dispose  of  at 
Chambers." 

By  r.  3,  any  of  the  following  pereons— (1)  the  exors  or  admors  of  a 
deceased  person;  (2)  trustees  under  any  deed  or  instrument;  (3)  persons 
claiming  as  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  custom- 
ary heir,  or  as  c.  q,  t,  or  by  assignment  or  otherwise  under  any  such  creditor 
or  other  person,  may  teke  out,  as  of  course,  an  originating  summons  for  the 
deteimination,  without  an  admon  of  the  estate  or  trust,  of  any  of  the  follow- 
ing questions  or  matters : — 

'  (a.)  Any  question  affecting  the  rights  or  intereste  of  the  person  claiming 
to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  ore.  q.  t, 
'  (5.)  The  ascertainment  of  any  class  of  creditors,  legatees,  devisees,  next 

of  kin,  or  others ; 
*  {c.)  The  furnishing  of  any  particular  accounte  by  the  exors  or  admors  or 
trustees,  and  the  vouching  (when  necessary)  of  such  accounts ; 
(d.)  The  payment  into  Court  of  any  money  in  the  hands  of  the  exors  or 
admors  or  trustees ; 
'*  (e.)  Directing  the  exors  or  admors  or  trustees  to  do  or  abstain  from  doing 
any  particular  act  in  their  character  as  such  exors  or  admors  or 
trustees; 
'*(/.)  The  approval  of  any  sale,  purchase,  compromise,  or  other  trans- 
action ; 
"  (^.)  The  determination  of  any  question  arising  in  the  admon  of  the  estate 

or  trust." 

Questions  should  be  steted  in  the  summons  categorically  and  not  in  general 
terms:  Be  Harman,  Lhyd  v.  Tardy y  (1894)  3  Ch.  607.  For  forms  of  sum- 
mons, see  D,  C.  F.  516  et  seq. 

And  by  r.  4,  **  any  of  the  persons  named  in  the  lost  preceding  rule  may  in 
like  manner  apply  for  and  obtain  an  order  for : — 

**  (a.)  The  admon  of  the  personal  estate  of  the  deceased; 
[bS  The  admon  of  the  real  estate  of  the  deceased ; 
,)  The  admon  of  the  trust." 
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upon  a  snxninoiis  iinder  r.  3  there  is  no  jurisdiction  to  determine  qnestions 
which  could  not  formerly  have  been  determined  in  an  action  for  the  admon 
of  an  estate  or  execution  of  a  trust :  Re  DavieSy  D,  v.  D»,  38  Oh.  D.  210 ;  Re 
Oarlyon,  C.  v.  C,  66  L.  J.  Ch.  219 ;  66  L.  T.  151 ;  36  W.  R.  159 ;  Re  RoyU, 
B,  V.  Hayes^  43  Ch.  D.  18,  0.  A. ;  Conway  v.  Fenton,  40  Oh.  D.  612 ;  ex,  gr, 
a  question  arising  between  legal  devisees :  Re  DavteSy  sup, ;  or  between  a 
person  claiming  under  the  will  and  a  person  claiming  adversely :  Re  Bridge^ 
Franks  v.  Wirrth,  66  L.  J.  Ch.  779 ;  66  L.  T.  726 ;  35  W.  B.  663  ;  unless  the 
person  so  claiming  submits  to  have  the  case  heard  on  summons :  Re  Royle^ 
sup. ;  or  a  proceeding  seeking  to  render  trustees  liable  for  a  breach  of  trust : 
Dowse  V.  GorfonAlSdl)  A.  0.  202,  H.  L. ;  Re  Weall,  37  W.  E.  779,  and  see 
Re  Stuart,  74  L.  T.  646 ;  Lewin  on  Trusts,  10th  ed.,  p.  406 ;  but  a  claim  by- 
heir-at-law,  named  as  devisee,  to  real  estate  as  undisposed  of  by  the  will, 
could  be  tned  on  originating  summons :  Re  Hargreaves,  Midgley  v.  Tatley, 
43  Ch.  D.  401,  0.  A. 

This  procedure  is  only  intended  for  the  decision  of  simple  questions  :  Re 
(Hies,  Real  and  Personal  Advance  Co,  v.  MitcheU,  43  Ch.  D.  391,  0.  A. ;  and 
the  Court  will  not,  on  originating  summons,  try  such  questions  as  priority 
between  mortgagees :  8.  U, ;  a  dispute  as  to  a  debt  turning  on  matters  of 
fact ;  secus,  where  before  the  Court  merely  on  a  point  of  law :  Re  Powers, 
Lindsell  v.  PhiUips,  30  Ch.  D.  291,  0.  A. ;  a  claim  by  cs,  q,  t,  involving  the 
setting  aside  of  a  release:  Re  ElWs  Trusts,  Kelson  v.  EUi$,  37  W.  B.  91 ; 
69  L.  T.  924 ;  Re  Oarnett,  Gandy  v.  Macaulay,  31  Ch.  D.  1,  0.  A. ;  whether 
Deft  was  co-trustee  with  Pit :  Elworthy  v.  Harvey,  60  L.  T.  30 ;  37  W.  E. 
164 ;  whether  there  has  been  a  complete  declaration  of  trust  of  additions  to 
an  existing  trust  fund :  Re  Walter's  Trusts,  Nehon  v.  W.,  W.  N.  (90)  132 ; 
61  L.  T*  872.  And  an  application  for  relief  against  forfeiture  of  lease  under 
6.  14  of  the  Conveyancing  Act  cannot  be  made  by  a  lessee  by  originating 
summons,  which  is  not  an  ''action"  within  the  meaning  of  sub-sect.  2: 
Lock  V.  Pearce,  (1893)  2  Ch.  271. 

Upon  such  a  summons  there  is  lurisdiction  to  give  costs  out  of  the  estate, 
provided  the  proper  parties  are  before  the  Court:  Re  Medland,  Eland  v. 
if.,  41  Ch.  l5.  476,  0.  A. ;  and  where  the  summons  was  for  general 
admon  new  trustees  might  (previously  to  r.  13a)  be  appointed :  Re  Allen, 
Simes  v.  5.,  66  L.  T.  611 ;  56  L.  J.  Oh.  779;  distinguishing  Smith  v.  Gill, 
63  L.  T.  623  ;  34  W.  B.  134 ;  and  a  receiver  may  be  appointed :  Gee  v.  Bell, 
36  Ch.  D.  160;  Barr  v.  Harding,  36  W.  B.  216;  68  h.  T.  74;  before  final 
judgment :  Re  Francke,  Drake  v.  F,,  68  L.  T.  305 ;  67  L.  J.  Ch.  437. 

£a.  objection  to  the  jurisdiction  ought  to  be  taken  in  Chambers  :  Re  Davies, 
D.  V.  D.,  38  Ch.  D.  210 ;  Re  Turcan,  68  L.  J.  Oh.  101. 

As  to  the  power  of  the  Court  to  make  a  declaration  on  originating  summons 
imder  O.  uva,  v,  sup.  p.  166,  and  Dan.  774 ;  and  that  the  Court  under  that 
Order  can  determine  whether  a  right  of  way  passed  by  conveyance,  Nicholls 
V.  N.,  81  L.  T.  811 ;  W.  N.  (00)  4. 

By  O.  LV,  4a,  **  If  for  the  purposes  of  the  Land  Transfer  Act,  1897,  it  is 
desirable  to  ascertain  the  heir-at-law,  or  any  devisee  or  legatee  of  the 
person  who  has  died,  having  real  estate  vested  in  him,  within  the  meaning 
of  that  Act,  the  same  may  be  ascertained,  and  all  necessary  directions  with 
regard  to  carrying  out  tifie  provisions  of  that  Act  may  be  given,  on  any 
originating  summons  taken  out  under  rr.  3  or  4  of  this  Order."  B.  6  specifies 
the  persons  who  are  to  be  served  with  the  stmimons  under  rr.  3  and  4. 

By  r.  6a,  the  procedure  by  originating  summons  is  extended  to  the  follow- 
ing relief  sought  in  respect  of  mortgages,  viz.,  sale,  foreclosure,  delivery  of 
possession  by  the  mortgagor,  redemption,  reconveyance,  delivery  of  posses- 
sion by  the  mortgagee ;  and  by  r.  6d,  the  persons  to  be  served  in  such  cases 
are  those  who,  under  ttie  existing  practice  in  the  Chancery  Division,  would 
be  proper  Defts  to  an  action  for  the  like  relief.  And  see  Dan.  806,  806 ; 
D.  0.  F.  623  et  seq. 

The  Court  refused  under  this  rule  to  decide  a  question  of  priority  between 
mortgagees;  and  quosre  whether  it  has  jurisdiction  to  do  so :  -Be  Giles,  Real 
and  Personal  Advance  Co,  v.  Michell,  43  Ch.  D.  391,  0.  A. 

As  to  proceedings  in  Chambers  in  admons,  foreclosures,  and  redemption, 
see  inf.  Ch.  XLIv.,  "  Administration,"  and  Oh.  XLVTE.,  "  Mortgages." 

By  r.  13,  any  application  to  a  Jude^  in  Chambers  under  the  Charitable 
Trusts  Act,  1863,  s.  28,  is  to  be  made  by  summons ;  but  no  order  under  the 

VOL.  I.  Y 


^   I 


322  Chamhers^  and  Proceedings  under  Judgment,   [ch.  xym. 

Act  by  the  Judge  in  Chambers,  where  the  grow  annual  income  of  the  charity 
has  not  been  declared  by  the  Charity  Commre  to  exceed  £100,  is  to  be  subjed 
to  appeal  except  by  leave  of  the  Judge :  r.  14. 

For  the  limits  of  the  jurisdiction  of  the  Masters  in  the  Queen's  Bendi 
Diyision,  and  of  the  registrars  in  the  Probate  Division,  see  O.  Liv,  12. 

Injunctions  are  not  granted  in  Chambers  in  the  Chancery  Division  (see 
EmlUh  V.  Vestry  of  Camherwell,  W.  N.  (75)  256),  except  by  consent. 

£y  O.  ZIY,  2,  applications  for  leave  to  enter  final  judgment  are  to  be  by 
summons  in  Chambers. 

3y  O.  zv,  2,  an  application  for  an  account  where  the  writ  is  indorsed  under 
O.  Ill,  8,  is  to  be  by  summons  in  Chambers. 

By  O.  xxxy,  6,  7,  in  actions  ** proceeding"  in  district  registries,  the 
registrar  may  exercise  the  jurisdiction  of  a  Judge  in  Chambers,  except 
such  as  the  Masters  are  by  O.  ijy,  12,  precluded  from  exercising,  and  the 
procedure  is  the  same  as  in  Chambers :  v.  9up,  pp.  175 — 177. 

By  r.  6a,  where  a  cause  is  proceeding  in  the  Liverpool  or  Manchester  district 
registries,  the  district  registrar  is  to  act  as  chief  clerk  (Master),  and  as  registrar 
and  taxing  master  according  to  directions  to  be  given  by  the  Judge ;  but  no 
order  for  payment  out  of  Court  to  an  amount  exceeding  £50  is  to  be  made 
except  by  the  Judge  in  person,  and  no  district  registrar,  who  is  a  practising 
solicitor,  is  to  tax  costs. 

On  an  application  by  petition  for  a  stop-order  the  costs  were  disallowed, 
on  the  ground  that  it  should  have  been  by  summons,  though  the  mortgagor 
did  not  concur :  Wahh  v.  TFown,  22  W.  B.  676 ;  80  L.  T.  743 ;  and  where 
Defts  offered  to  submit  to  a  perpetual  injunction  to  be  obtained  on  summons, 
and  the  Pit  set  the  action  down  on  motion  for  judgment,  costs  of  summons 
only  were  allowed :  London  Steam  Dyeing  Co,  v.  Dighy^  57  L.  J.  Ch.  605 ; 
68  L.  T.  724;  36  W.  E.  497  ;  Allen  v.  Oakey,  62  L.  T.  724;  W.  N.  (90)  121 ; 
and  Defts  having  offered  proper  terms  in  Chambers,  the  Pits  had  to  pay 
costs  of  an  adioumment  into  Court:  Beal  and  Personal  Advanee  Co,  v. 
McCarthy,  14  Ch.  D.  188. 

An  application  for  a  further  affidavit  in  answer  should  be  by  summons : 
Chesterfield,  tfcc.  Co.  v.  Blatk,  24  W.  E.  783. 

ADJOUBNINO  TO  AND  FBOIC  CHAMBEBS. 

The  power  to  adjourn  matters  for  consideration  in  Chambers  given  by 
16  &  16  V.  c.  80,  s.  27  (now  repealed),  is  still  frequentiy  exercised. 

By  O.  Liy,  9,  in  any  cause  or  matter  where  any  party  thereto  makes  any 
application  at  Chambers,  either  by  way  of  summons  or  otherwise,  he  shall 
be  at  liberty  to  include  in  one  and  the  same  application  all  matters  upon 
which  he  then  desires  the  order  or  directions  of  the  Court  or  Judge.  Upon 
the  hearing  the  Court  or  Judge  may  make  any  order,  and  give  any  directions 
relative  to  or  consequential  on  the  matter  of  such  application  as  maybe  just; 
"any  such  application  may,  if  the  Judge  thinks  fit,  be  adjourned  from 
Chambers  into  Court,  or  from  Court  into  Chambers  " ;  and  by  r.  9a,  on  the 
application  of  any  party,  any  Master,  registrar,  or  taxing  master,  may,  and» 
if  the  circumstances  require  it,  shall,  hear  and  dispose  of  aAy  application  on 
behalf  of  any  other  Master,  re^strar,  or  taxing  master  respectively  by  whom 
the  application  would  otherwise  have  been  heard ;  and  any  taxing  master 
may  tax  costs  imder  O.  xiv,  or  other  short  bills  of  costs,  in  all  causes  or 
matters,  whether  assigned  to  him  or  to  any  other  taxing  officer  of  the  same 
Division. 

As  to  obtaining  the  registrar's  note  on  adjournment  to  Chambers,  when 
no  order  is  drawn  up,  v.  inf,  p.  390,  and  O.  LV,  29. 

As  to  the  adjournment  of  petitions  for  consideration  in  Chambers,  see 
Chap.  XXV.,  *'  Petitions." 

The  course  of  adjourning  the  whole  matter  to  Chambers  is  also  sometimes 
conveniently  adopted  in  other  cases. 

An  adjournment  from  Chambers  into  Court  is  not  an  appeal  from  the 
decision  of  the  Master,  but  a  continuation  of  the  hearing  in  Qiambers,  and 
any  party  has  a  right  to  go  before  the  Judg^  at  the  risk  of  costs,  at  any  time 
before  the  Master  s  order  becomes  operative :  Scott  v.  Homer ^  60  L.  J.  Ch. 
238 ;  63  L.  T.  618 ;  but  if  the  Master  makes  an  order  which  is  drawn  up, 
then  a  motion  may  be  made  to  discharge  it :  Letds  y.  Lewis,  3  Jur.  N.  S. 
1290. 
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On  the  hearing  of  a  summons  adjourned  into  Oourt,  where  the  Master  lias 
fixed  a  time  for  filing  evidence,  affidavits  subsequently  filed  cannot  be  used : 
Be  Chifferiel,  C.  v.  WaUon,  68  L.  J.  Ch.  177 ;  68  L.  T.  877 ;  36  W.  E.  806. 

Where  accounts  are  being  taken,  particular  items  ought  not  to  be  adjourned 
before  the  Judjge  unless  a  question  of  principle  is  involved,  and  a  solr  un- 
reasonably insisting  on  an  adjournment  may  oe  made  to  pay  costs :  Upton  v. 
Brown,  20  Ch.  D.  731,  0.  A. 

When  the  further  consideration  of  an  admon  summons  is  adjourned  into 
Ck>urt,  the  course  is  to  send  a  note  to  the  registrar  to  the  effect  that  the 
further  consideration  of  the  matter  and  cause  is  adjourned  into  Court,  to  be 
set  down  in  the  cause  book,  after  the  causes  already  set  down ;  and  if  the 
parties  desire  to  have  it  heard  as  a  short  cause,  the  note  directs  it  to  be  put 
m  the  paper  on  a  short  cause  day.    See  0.  xxxvi,  21. 

For  loim  of  summons  for  fiuther  consideration  in  Chambers,  see  0.  lv,  72. 

COSTS  OF  ADJOUBNMENT. 

Any  objection  to  the  jurisdiction  on  an  originating  summons  should  be 
taken  in  Chambers,  or  the  costs  of  the  adjournment,  even  though  the  sum- 
mons be  dismissed  with  costs,  wiU  not  be  allowed :  Re  DavieSj  38  Ch.  D.  210 ; 
and  a  solr  wiU  be  ordered  personally  to  pay  the  costs  of  an  unnecessary 
adjournment  on  which  he  insists :  Barnard  v.  Scoles,  37  W.  B.  668 ;  Uj>ton  v. 
Brown,  sujp.  The  costs  of  adjournment  into  Court  are  in  the  discretion  of 
the  Judge,  and  if  the  adjournment  is  unnecessary  the  party  causing  it  may 
have  to  pay  costs :  Lloyd* s  Bank,  Ld,  v.  Princess  Royal  Colliery  Co,,  W.  N. 
(00)  99 ;  82  L.  T.  659 ;  48  W.  E.  427 ;  D.  C;  F.  502. 

POWEBS  AlTD  DUTIES  OF  MA8TEBS  IN  OHANOEBY  DIYISION . 

By  O.  LV,  15,  the  Judges  of  the  Chancery  Division  have  power,  subject  to 
the  rules,  to  order  what  matters  shall  be  heard  by  the  Masters,  and  what 
matters  shall  be  heard  by  themselves,  and  particularly  if  the  Judge  shall  so 
direct,  his  Masters  shaU  take  such  accounts  and  make  such  inquiries  as 
have  usually  been  taken  and  made  by  the  Masters,  and  the  Jud^  shall  give 
such  aid  and  directions  as  he  thinks  nt,  subject  to  the  suitor's  right  to  bring 
any  point  before  him ;  but  **  no  order  appointing  a  new  trustee,  or  for  general 
admon,  or  for  the  execution  of  a  trust,  or  for  accounts  or  inquiries  concerning 
the  property  of  a  deceased  person,  or  other  property  held  upon  any  trust,  or 
concerning  the  parties  entitled  thereto,  and  no  vesting  or  other  order  conse- 
quential on  the  appointment  of  new  trustees,  shall  be  made,  except  hj  the 
Judge  in  person,"  and  summonses  under  0.  ly,  3,  for  the  opinion  of  the  Court 
or  a  Jud^e  upon  the  construction  of  a  document  or  any  question  of  law,  and 
any  application  for  the  appointment  of  a  provisional  b(^uidator,  and  applica- 
tions for  substituted  service,  and  for  service  out  of  the  jurisdiction,  are  to  be 
brought  before  the  Judge  in  person. 

Summonses  are  generally  disposed  of  in  Chambers  by  the  Master,  but 
every  suitor  has  the  right,  under  this  rule  and  r.  69,  to  be  heard  before 
the  Judge  personally :  Me  Agricultural  y  &c,  Co,,  3  D.  F.  &  J.  194 ;  Hay  ward 
V.  H,,  Kay,  31 ;  Re  London,  &c.  Assurance  Co,,  5  W.  B.  794 ;  Re  Mitchell,  12 
W.  B.  39;  Re  Watts,  Smith  v.  IT.,  22  Ch.  D.  6,  C.  A. ;  Scott  v.  Homer,  60 
L.  J.  Ch.  238 ;  63  L.  T.  618. 

As  to  the  powers  of  the  Masters,  see  r.  16,  and  by  r.  17,  parties  and  wit- 
nesses summoned  to  attend  before  a  Master  are  bound  to  attend,  and  are 
liable  to  process  of  contempt  for  disobedience. 

As  a  general  rule.  Masters  should  not  personally  take  examinations,  but 
should  send  them  to  the  examiners  of  the  Court :  McAlister  v.  Walters,  W.  N. 
(90)  204 ;  et  v.  lb.  224,  and  sup.  p.  111. 

In  prosecuting  inquiries  under  an  admon  decree,  any  person  able  to  give 
information  as  to  the  assets  may  be  summoned  as  a  witness,  and  must  answer 
the  receiver's  questions,  but  not  so  as  to  make  himself  liable  in  a  pending 
action  brought  by  the  receiver:  Venables  v.  Schweitzer,  16  Eq.  76. 

But  after  attending  before  an  examiner  appointed  with  his  consent,  tmder 
the  Companies  Act,  1862,  s.  116,  a  witness  could  not  refuse  to  attend  because 
his  depositions  were  being  used  against  him  in  an  action  by  a  shareholder : 
Re  Lisbon,  dc  Co.,  2  Ch.  I).  786. 
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A  party  samxnoned  as  a  witnefls  cannot  lefoBe  to  be  swom  becanfle  be  can- 
not luive  the  aid  of  oonnsel :  Be  Eledrie  Tdegraph  Co.y  24  Beay.  137. 

A  practioe  ezcludine  further  eyidence  by  a  party  after  cross-examining  on 
the  evidence  on  tilie  other  side  mi^,  as  a  convenient  general  rule,  be  properly 
adopted  in  Chambers :  Issard  y.  jljamheriy  44  Ch.  D.  2o3,  0.  A. 

If  a  witness,  summoned  by  the  Master,  refuses  to  attend,  an  order  for  his 
attendance,  under  0.  xxzyn,  13,  must  be  made  before  attachment  can  issue : 
Pawdl  y.  NeviU,  66  L.  T.  728. 

As  to  whether  a  Judge  at  Chambers  can  commit  for  a  contempt  committed 
before  him  there,  see  Be  Johnson,  20  Q.  B.  D.  68,  C.  A. 

A8SI8TAKCB  OF  SZFEST8. 

The  Judge  in  Chambers  may,  in  such  way  as  he  thinks  fit,  obtain  the 
assistance  of  acconntants,  merchants,  engineers,  actuaries,  and  oti^er  scientific 
persons  the  better  to  enable  any  matter  at  once  to  be  determined,  and  he 
may  act  upon  the  certificate  of  any  such  persons :  r.  19,  in  substitution  for 
the  Court  of  Chancery  Act,  1862  (16  &  16  Y.  c.  80),  a.  42.  For  instances, 
see  A»  G.  y.  Chamher$,  4  D.  &  J.  68;  Case  y.  MetropclUan  By,  Co,,  27  Beay. 
427. 

The  report  of  such  an  expert  was  merely  to  inform  the  Court,  and  evidence 
in  opposition  could  be  received :  Ford  v.  Tynie,  2  D.  J.  &  S.  127 ;  Morris  v. 
Llandly  By.  Co,,  W.  N.  (68)  46;  and  the  chief  clerk  could  not  refer  the 
whole  case  to  an  accountant  and  adopt  his  report  as  part  of  the  certificate : 
HUl  v.  King,  3  D.  J.  &  S.  418. 

Though  the  provision  in  the  repealed  Act  giving  this  power  to  the  Court 
as  well  as  the  Judge  has  not  been  repeated,  the  Conrt  still  directs  experts  to 
inquire  and  report  to  it,  and  the  report  is  filed  and  entered  in  the  order: 
Charlton  Chalk,  Land  and  Ballast  Co,,  Ld,  v.  Fuller,  M.  R.,  18  June,  1877 ; 
but  such  an  order  can  apparently  be  made  only  by  consent.  The  expert  has 
often  been  treated  as  a  special  referee,  and  so  described  in  the  order  appoint- 
ing him:  Bmd  y.  T<me,  8  Feb.  1884  (G.  L.  Eeg.  fo.  131).  But  (notwith- 
standing the  suggestion  of  Fry,  L.  J.,  in  the  case  of  Lady  Wenlock  v.  Biver 
Dee,  19  Q.  B.  D.  169,  C.  A.)  semble,  this  is  not  correct,  as  the  procedure  laid 
down  in  the  rules  applying  to  the  report  of  a  special  referee  is  not  applicable 
when  a  report  from  an  expert  is  required  to  assist  the  Court  in  arriving  at  a 
decision  based  on  other  evidence  besides  the  report. 

In  Bendelow  y.  WarHey  Union,  15  Nov.  1887,  Stirling,  J.,  considered  that 
it  was  not  proper  to  describe  an  exx)ert  so  nominated  as  a  special  referee,  and 
it  was  not  necessary  to  draw  up  the  order  directing  him  to  report.  The  report 
was  filed  and  entered  in  the  order  as  **  The  rej^rt  of  S.  F.  M.,  the  x)er9on 
nominated  by  consent  of  the  Pits  and  Defts  to  mquire  and  report  whether, 
by  reason  of  the  sitiiation  of  the  place  called  *  The  Hirst,'  and  now  used 
as  a  smaU-pox  hospital,  or  the  management  thereof  or  otherwise,  there  is 
danger  created  to  the  Pits,  or  any  of  them,  which  report  is  filed  at  the 
Central  Office."    See  form  of  order,  in/,  p.  605. 

And  as  to  referring  questions  to  official  or  special  referees,  see  Arbitration 
Act,  1889  (52  &  53  Y.  c.  49),  and  O.  xxxyi,  43—65,  and  inf.  Chap.  XXVI., 

"  AksiTRATIONS,'* 

8X7MMOKSEB  IN  OHAHBEBS. 

By  0.  Liy,  3, '  *  Summonses  shall  not  be  altered  after  they  are  sealed,  except 
upon  application  at  Chambers." 

4b,  '*  An  originating  summons  {i,e,,  every  summons  other  than  one  in  a 
pendinp^  cause  or  matter,  0.  lxxi,  1  (a))  shall  be  in  the  Form  No.  1a  or  iB, 
App.  K,,  or  in  the  Forms  Q-.  or  H.,  App.  K.  to  the  Rules,  with  such  variations 
as  circumstances  may  require.  It  shall  be  prepared  by  the  applicant  or  his 
Bolr,  and  shall  be  sealed  in  the  Central  Office,  and  when  so  sealed  shall  be 
deemed  to  be  issued.  The  person  obtaining  the  summons  shall  leave  at  the 
Central  Office  a  copy  thereof,  which  shall  be  filed  and  stamped  in  the  manner 
required  by  law." 

For  forms,  see  D.  C.  F.  481  et  se^,,  and  for  note  as  to  the  four  different 
forms  of  originating  summons  now  m  use.  Ibid,  p.  482. 

4o,  *'The  parties  served  with  an  originating  summons  shall,  except  as 
hereinafter  provided,  before  they  are  heard,  enter  appearances  at  the  Central 
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Office.  A  party  so  seired  may  appear  at  any  time  before  tlie  hearing  of  the 
snmmons.  If  he  appears  at  any  tune  after  tne  time  limited  by  the  summons 
for  appearance,  he  snail  not,  miless  the  Court  or  a  Judge  shall  otherwise 
order,  be  entitled  to  any  further  time  for  any  purpose,  than  if  he  had 
appeared  according  to  the  summons/' 

4d,  <<  The  day  and  hour  for  attendance  under  an  originating  summons  to 
which  an  apjpearance  is  required  .to  be  entered  shall,  after  appearance,  be 
fixed  by  notice,  sealed  with  the  seal  of  the  Chambers  of  the  Juage  to  whom 
such  summons  is  assigned  in  the  case  of  a  summons  issued  in  the  Chano. 
Diy.  Such  notice  shall  be  in  Form  No.  If,  App.  K.  The  notice  shall  be 
Served  on  the  Deft  or  respondent  by  delivering  a  copy  thereof  at  the  address 
for  service  named  in  the  memorandum  of  appearance  of  such  Deft  or  respon- 
dent not  less  than  four  dear  days  before  the  return  day.  The  day  and  hoiur 
for  the  hearing  of  an  «e  wvrU  summons  shall,  in  the  Chanc.  Div.,  be  fixed  at 
the  Chambers  of  the  Judge  to  whom  the  matter  is  assigned  on  production  of 
the  originating  simmions. 

4e,  **  Every  summons,  not  being  an  orifi;inating  summons  to  which  an 
appearance  is  required  to  be  enterS,  shall  oe  served  two  clear  days  before 
the  return  thereof,  unless  in  any  case  it  shall  be  otherwise  ordered.  Pro- 
vided that  in  case  of  summonses  for  time  only,  the  summons  may  be  served 
on  the  day  previous  to  the  return  thereof.'* 

4f,  *'  a  respondent  to  an  originating  summons — 

(1.^  Under  the  Solicitors  Act,  1843 ; 

(2.)  For  solicitor  to  deliver  papers  or  a  oaaA  account,  or  BeeurUies,  or  to  pay 
money  {July,  1901) ; 

J3.J  Under  the  Arbitration  Act,  1889 ; 

[4.  J  Under  O.  Lvn,  1,  for  interpleader  relief; 

.5.)  Under  O.  LXi,  27,  to  enter  memorandum  of  satisfaction ; 

6.1  Eelating  to  parliamentary  or  muncipal  election  petitions ; 

7.)  For  infipection  of  register  of  joint  stock  company ; 

8.1  For  rehef  under  Bills  of  Sale  Act,  1882,  by  grantor  of  bill  of  sale ; 

[9.;  Under  sect.  17  of  the  Married  Women's  Property  Act,  1882 ; 
shall  not  be  required  to  enter  an  appearance." 

O.  XXX,  r.  1  (v.  iup,  p.  24),  provides  that  a  summons  for  directions  shall 
be  returnable  in  not  less  than  four  days.  Although  no  express  mention  is 
made  as  to  the  time  for  service,  it  is  the  practice  to  require  a  summons  for 
directions  to  be  served  four  days  before  the  return  day. 

The  third  party  procedure  under  O.  xyi,  48—55,  is  not  applicable  to 
proceedings  by  originating  summons :  Be  Wilson,  A.G.y.  Woodau,  45  Ch.  D. 
266. 

As  to  amendment  of  originating  summons,  see  Dan.  787;  D,  C,  F. 
499,  500. 


Sbction  n. — Proceedings  undee  Judgment  or  Order. 

1.  Leave  to  attend  FroeeedingB  under  Judgment  or  Order — 

0.  XVI,  47. 

Upon  the  application  of  ftc,  aiid  it  being  alleged  that  the  applicant 
is  a  claimant  upon  [or  interested  in]  the  estate  of  B.,  the  testator  [or 
intestate]  in  the  pleadings  named,  and  that  the  Pits  on  the  —  obtained 
a  judgment  \or  order]  for  the  admon  of  the  estate  of  the  said  testator 
[or  intestate],  that  the  said  A.  hath  not  been  served  with  a  copy  of  the 
•aid  judgment  [or  order],  and  is  desirous  of  having  liberty  to  attend 
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the  proceedings  under  the  same,  and  upon  reading  the  said  judgment 
[or  order],  It  is  ordered  that  the  said  A.  be  at  liberty  to  attend  the 
proceedings  under  the  said  judgment  [or  order],  dated  &c. 

For  form  of  summons,  see  D.  C.  F.  542. 

2.  Clarification  Order — 0,  lv,  40. 

ITfok  the  application  of  the  Fit  &c.|  and  upon  hearing  the  sobs  for 
the  Pit,  and  for  the  Defts,  and  for  C,  D.,  and  E.,  who  haye  been 
served  with  notice  of  the  Judgment,  and  have  entered  appearances,  and 
upon  reading  the  judgment  [or  order]  dated  &c.,  It  is  ordered  that,  for 
the  purposes  of  the  proceedings  in  Chambers,  except  proceedings  in 
reference  to  the  accounts  of  the  said  A.,  Mr.  X.  [solicitor']  be  nominated 
to  represent  the  class  of  [describe  the  class"]. 

For  form  of  summons,  see  D.  0.  F.  543. 

3.  Another  Form. 

Upon  the  application  of  &c.,  Let,  for  the  purposes  of  the  future 
proceedings  in  this  action  before  the  Judge  in  Chambers  under  the 
judgment  dated  &c.,  Mr.  P.  [solicitor]  be  nominated,  in  pursuance  of 
0.  Lv,  40,  to  represent  the  following  persons  who  are  residuary  legatees 
under  the  will  of  D.,  that  is  to  say  &c. — Be  DocwrUy  D,  y.  Faith, 
V.-C.  B.  at  Chambers,  17  July,  1884,  A.  1468. 

.  This  order  was  altered  and  framed  as  it  now  stands  by  the  Court  of  Appeal. 

4.  Conduct  of  Action  given  to  Pit  in  a  prior  Action, 

Ufok  the  application  of  L.,  the  Pit  in  the  first  aboye-mentioned 
action  &c.,  and  upon  hearing  &c.,  and  upon  reading  &c..  It  is  ordered 
that  all  further  proceedings  in  the  firstly  mentioned  action  be  stayed, 
and  that  the  costs  of  such  action  be  costs  in  the  secondly  mentioned 
action.  And  it  is  ordered  that  the  conduct  of  the  secondly  mentioned 
action  be  committed  to  the  said  L. — Costs  of  application  to  be  included 
in  costs  of  the  second  action. 

As  to  the  conduct  of  admon  proceedings,  see  Chap.  XLIV.,  <<  Administra- 
tion." 

5.  Service  of  Notice  of  Judgment  on  Infants  or  Persons  of  Unsound 

Mind—0.  XVI,  40,  44. 
Upon  the  application  of  the  Pit  &c.,  and  upon  hearing  the  solr  for 
the  applicant,  and  it  being  alleged  that  A.,  B.,  and  C,  who  are  respec- 
tively required  to  be  served  with  notice  of  the  judgment  [or  order], 
dated  &c.,  pursuant  to  r.  40  of  0.  xvi,  are  respectively  infants  [or 
persons  of  unsound  mind  not  so  found  by  inquisition],  as  by  the 
affidavit  &c.  appears;  And  upon  reading  the  said  judgment  [or  order] 
and  affidavit,  It  is  ordered  that  notice  of  the  said  judgment  [or  order] 


SECJT.  n.]    Proceedings  under  Judgment  or  Order.  327 

be  served  upon  the  said  A.,  B.,  and  0.  respeotivelj,  and  that  a  copy  of 
this  order  be  also  served  with  each  of  the  said  notices. 

This  notice  is  to  be  seryed  in  the  same  manner  as  a  writ  of  summons  in  an 
action :  O.  xvi,  44. 


6.  Order  to  bring  in  Accounts  and  Answers  to  Inquiries  within  a 

Time  limited. 

Upon  the  application  of  (the  Pit)  A.  &o.,  and  upon  hearing  the  solr 
for  the  applicant,  and  for  (the  Deft)  B.,  and  upon  reading  the  judgment 
[or  order],  dated  &c.,  It  is  ordered  that  the  said  (Deft)  B.  do  within  — 
days  after  service  of  this  order  [or  on  or  before  &c.,  or  subsequently^ 
within  —  days  after  service  of  this  order],  leave  in  the  Chambers  of 
Mr.  Justice  N.,  situate  &c.,  the  following  accounts  and  statements, 
duly  verified  by  affidavit,  that  is  to  say  &c.  [state  them  from  the  judg* 
ment  or  order'\. 

For  such  orders,  see  Russdl  v.  i2.,  M.  B.  at  Ohambers,  3  Dec.  1853,  B. 
172 ;  Price  v.  P.,  M.  B.  at  Chambers,  Aug.  1863,  B.  1241 ;  Reece  v.  Orimley, 
M.  B.,  5  June,  1854.  For  like  order  to  leave  further  account,  PaUreon  v. 
P.,  M.  B.,  2  Dec.  1861,  B.  2307.    And  see  D.  0.  F.  594,  595. 


NOTES. 

By  0.  XVI,  40,  ''wherever,  in  an^  action  for  the  admon  of  the  estate 
of  a  deceased  person,  or  the  execution  of  the  trusts  of  any  deed  or  in- 
strument, or  for  the  partition  or  sale  of  any  hereditaments,  a  judgment  or  an 
order  has  been  pronounced  or  made — 

fa)  Under  0.  XV ; 

b)  Under  0.  xxxin ; 

[c)  Affecting  the  rights  or  interests  of  persons  not  parties  to  the  action ; 
the  Court  or  a  Jud^  may  direct  that  any  persons  interested  in  the  estate  or 
imder  the  trust  or  m  the  hereditaments,  shall  be  served  with  notice  of  the 
judgment  or  order ;  and  after  such  notice  such  person  shall  be  bound  by  the 
proceedins;s,  in  the  same  manner  as  if  they  had  originally  been  made  parties, 
and  shall  oe  at  liberty  to  attend  the  proceedings  under  the  judgment  or  order. 
Any  person  so  served  may,  within  one  month  after  such  service,  apply  to  the 
Court  or  Judge  to  dischar^,  vary,  or  add  to  the  judgment  or  order." 

By  r.  41,  '*  it  shall  not  be  necessary  for  any  person  served  with  notice  of 
any  judgment  or  order  to  obtain  an  order  for  hberty  to  attend  the  proceedings 
under  such  judgment  or  order,  but  such  person  shall  be  at  liberty  to  attend 
the  proceedmgs  upon  entering  an  appearance  in  the  Central  Omce  in  the 
same  manner,  and  subject  to  the  same  provisions,  as  a  Deft  entering  an 
appearance." 

And  as  to  leave  to  attend  admon  proceedings,  see  inf.  Chap.  XLIY., 
"  Administration." 

Where  notice  was  served  by  Pits  on  a  person  not  affected  by  the  judgment, 
he  was  held  right  in  appearing,  and  Pits  paid  all  costs  in  Court  below  and 
Court  of  Appeal:  Re  Symms^  BetU  v.  P.,  54  L.  T.  501 ;  Dan.  811. 

OONDXJOT  07  FBOGEEDINOS. 

By  O.  XVI,  39,  the  Judge  may  ^ve  the  conduct  of  the  action  or  pro- 
ceeoing  to  such  person  as  he  may  thmk  fit. 

As  to  the  conduct  of  proceedings  in  admon  actions,  v.  inf.  Chap.  XLIV., 
"  APMiyiflTBATioy ; "  and  in  the  case  of  concurrent  actions,  in/.  Chap. 

XXX  I  v.,  <'TlLANSFBB  AND  CONSOLIDATION." 
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Where  the  conduct  is  taken  away  from  one  party  and  giyen  to  another,  the 
former  will  not  be  allowed  costs  of  prooeedmgs  taken  subsequent  to  the 
date  of  the  order,  but  before  it  is  drawn  up :  Be  Minter^  SlcOer  t.  Callaway, 
W.  N.  (81)  31. 

8UMM0KB  TO  FBOOEBD. 

By  O.  LV,  32,  every  judgment  or  order  directing  accounts  or  inquiries  to 
be  taken  or  made  is  to  be  brought  into  Chambers  by  the  party  entitled  to 
prosecute  the  same  within  ten  days  after  the  same  shall  haye  been  passed 
and  entered,  and  in  default  thereof  any  other  party  to  the  cause  or  matter 
shall  be  at  liberty  to  bring  in  the  same,  and  such  party  shall  haye  the  prose- 
cution of  such  judgment  or  order  unless  the  Judge  shall  otherwise  direct. 

Upon  the  judgment  or  order  being  left,  a  summons  to  proceed  (r.  33)  is 
to  be  issued,  and  upon  its  return  the  Judge,  if  satisfied  by  proper  evidence 
that  all  necessary  parties  have  been  served,  will  give  directions  as  to  the 
manner  of  prosecutmg  the  accounts  and  inquiries,  the  evidence  to  be  adduced, 
the  parties  who  are  to  attend,  and  the  time  within  which  each  proceeding  is 
to  be  taken,  and  will  from  time  to  time  give  any  further  necessary  directions. 

Where  the  judgment  or  order  directs  a  deed  to  be  settled,  the  party  entitled 
to  prepare  the  draft  deed  is,  on  the  return  of  the  summons  to  proceed,  directed 
to  dehver  a  copy  of  the  draft  to  the  party  entitled  to  object  thereto,  who  is  to 
deliver  his  objections,  if  any,  within  eight  days,  for  which  period  the  pro- 
ceeding is  adjourned :  r.  34. 

By  r.  35,  the  Judge  may  dispense  with  service  of  notice  of  the  judgment 
or  order,  or  may  direct  substituted  service. 

If  all  necessary  parties  are  not  parties  to  the  action,  advertisements  for 
creditors  may  be  issued,  but  no  proceeding  is  to  be  taken  until  all  necessary 
parties  are  bound :  r.  36. 

The  chief  clerk  (Master)  may  decide  all  questions  necessary  under  the 
inquiry :  Wadham  v.  ^t'^^,  2  Dr.  &  8.  78. 

For  form  of  summons,  see  D.  0.  F.  540;  and  as  to  dispensing  with 
summons  in  ex  parte  or  trifling  oases,  see  Dan.  906,  note. 

FBOCEDXJBE  ON  BUMUONB  IN  CHAMBEKS. 

By  O.  xxxviii,  1,  the  evidence  on  any  summons  may  be  given  by  affidavit, 
subject  to  the  deponents  being  ordered  to  be  cross-examined  on  the  applica- 
tion of  either  party;  and  as  to  giving  evidence,  see  O.  xxxvn,  28,  and 
O.  XXXVIII,  20,  21. 

By  0.  XXXIII,  7,  any  directions  for  accounts  or  inquiries  are  to  be  numbered 
as  in  E.  S.  C,  App.  L.,  Form  28.  The  object  of  this  order  i's  that  the  answers 
in  the  Master's  certificate  may  be  numbered  to  correspond.  And  so  direc- 
tions for  sale  of  estates  ought  to  be  numbered,  but  other  directions  ought  not. 
By  0.  XXXIII,  8,  in  taking  any  account  directed,  all  just  allowances  are  to 
be  made,  without  any  direction  for  that  purpose  in  the  judgment  or  order. 

It  is  not  usual  to  send  to  Chambers  an  inquiry  merely  involving  a  point  of 
law:  Sladen  v.  WhiUing,  V.-C.  W.,  26  April,  1860,  Reg.  Min. :  but  see 
Prichard  v.  Norris,  10  Ha.  lii ;  Duffield  v.  Lenny y  1  W.  B.  74 ;  and  mixed 
questions  of  law  and  fact  are  often  so  sent. 

By  0.  XXXIII,  2,  the  Court  or  a  Judge  may,  at  any  stage  of  the  proceedings, 
direct  any  necessary  inquiries  or  accounts  to  be  made  or  t^en :  Dan.  486. 

By  0.  LV,  40,  the  Judge  may  direct  classes  of  persons  to  be  represented  by 
one  solr  whom  he  may  nominate ;  and  by  r.  41,  may  require  any  parties  to 
be  represented  by  distinct  solrs.  By  O.  xxxiii,  9,  in  case  of  delay,  the 
Judge  may  give  directions  for  the  better  prosecution  of  the  proceedings  by 
the  official  solr. 

By  0.  LV,  37,  the  ordinary  course  of  proceeding  is  to  be  as  in  Court  on 
motions.  Copies,  abstracts,  or  extracts  of  or  from  accounts,  deeds,  or  other 
documents  and  pedigrees,  &c.,  are  to  be  supplied  for  the  use  of  the  Judge  and 
chief  clerk,  and,  where  so  directed,  copies  are  to  be  handed  to  the  other 
parties ;  but  no  copies  are  to  be  made  where  Ihe  originals  can  be  brought  in, 
without  special  directions. 

O.  xxxvin,  20,  21,  relate  to  notice  of  using  affidavits,  and  0.  xxxvn,  28, 
relates  to  compelling  witnesses  to  attend. 
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By  9*  xxxni,  4,  acooants  are  to  be  yenfied  by  affidayit,  and  the  items  on 
each  aide  of  the  aooount  to  be  numbered,  and  the  account  referred  to  as  an 
exhibit. 

By  O.  xxxni,  5,  notice  of  surcharging  is  to  be  given. 

O.  liV,  44 — 59,  provide  for  advertisements,  and  the  mode  of  making  and 
diroosing  of  claims. 

Under  O.  LY,  73,  notes  are  to  be  kept  of  all  proceedings  in  Chambers ;  and 
by  O.  xxxvni,  11,  any  scandalous  matter  contained  in  any  affidavit  may  be 
s^uck  out  by  the  Judge  with  costs  as  between  solr  and  client. 

By  O.  u,  7,  the  Judge  at  Chambers  may  receive  and  act  on  the  opinion  of 
the  conveyancing  counsel  of  the  Court;  out  (r.  8)  any  party  may  object  to 
such  opinion,  and  the  Jud^  may> decide  thereon  in  Court  or  at  Chambers. 

By  O.  LY,  la,  it  is  provided  that  in  any  proceedings  before  Uie  Judge  in 
Chambers  any  party  may,  if  he  so  desire,  be  represented  by  counsel. 

By  Jud.  Act,  1873,  s.  50,  every  order  made  by  a  Judge  in  Chambers  (except 
orders  by  consent,  or  as  to  costs  only,  which  by  law  are  left  to  the  discretion 
of  the  Court,  see  sect.  49)  may  be  set  aside  or  discharged  upon  notice  by 
any  Divisional  Court,  or  by  the  Judge  in  Court,  according  to  the  course  and 
practice  of  the  particular  division,  and  no  appeal  shall  lie  from  any  such 
order,  to  set  aside  or  discharge  which  no  such  motion  has  been  made,  unless 
by  special  leave  of  the  Judge  by  whom  such  order  was  made,  or  of  the  C.  A. 

The  time  for  moving  to  discharge  an  order  made  in  Chambers  is  (subject  to 
the  discretion  of  the  Judge)  fourteen  days,  by  analogy  to  O.  lyiu,  15 ;  see 
Be  Hardividge,  52  L.  T.  40 ;  Be  Munm  and  Longden,  60  L.  T.  356 ;  32  W.  E. 
675 ;  HeaUey  v.  Newton,  19  Ch.  D.  326 ;  Be  Lewis,  L,  v.  Williams,  31  Ch.  D. 
623,  C.  A. ;  54  L.  T.  198.  And  the  rule  is  the  same  whether  the  order  be 
final  or  interlocutory :  Be  Johnson,  Manchester  and  Liverpool  Banking  Co,  v. 
Bealea,  42  Ch.  D.  505. 

The  Court  will,  as  far  as  possible,  discourage  motions  to  discharge  orders 
made  in  Chambers :  Boahe  v.  Stevenson,  (1895)  1  Ch.  358. 

As  to  appeals  from  orders  made  in  Chambers,  see  Chap.  XXXYI., 
"Appeals/*  p.  858. 


COSTS  OF  PROOEEDINOS  W  CHAMBEBS. 

By  O.  LXY,  27  (12),  costs  of  proceedings  in  Chambers  on  the  higher  scale 
may  be  allowed  on  account  of  tne  difficulty  of  the  case,  &c. 

By  r.  27  (13),  parties  may  be  made  to  pay  costs  caused  by  their  own  neglect 
or  non-attendance,  and  are  not  to  be  allowed  to  charge  such  costs. 

By  r.  27  (16),  no  costs  of  counsel  attending  in  Chambers  are  to  be  allowed, 
unless  the  Judge  certifies  it  to  be  a  proper  case,  and  this  rule  has  been  held  to 
apply  to  solr  and  client  taxations  in  Q.  B.  D. :  Be  Chapman,  9  Q.  B.  D.  254 ; 
10  Ct  B.  D.  54,  C.  A. ;  but  as  to  Ch.  D.,  see  O.  LY,  r.  lB,,sup,  p.  319. 

By  r.  27  (23^,  a  party  appearing  upon  any  application  in  Court  or  at 
Chambers,  in  wnich  he  is  not  interested,  or  upon  which,  according  to  the 
practice  of  the  Court,  he  ought  not  to  attend,  is  not  to  be  allowed  me  coste 
without  express  direction.  Persons  attending  proceedings  in  Chambers 
under  the  common  order  without  special  leave  may  be  ordered  not  only  to 
bear  their  own  coste,  but  to  pay  the  extra  coste  occasioned  by  their  imneces- 
sary  attendance :  see  Sharp  v.  Lush,  10  Ch.  D.  468 ;  Be  Marshall,  Bowyer  v. 
If.,  W.  N.  r79}  12. 

By  r.  27  (24),  the  coste  of  only  one  application  for  further  time  are  to  be 
allowed  wimout  special  order. 

As  to  coste  of  creditors  esteblishing  their  debte  in  Chambers  under  any 
judgment  or  order,  see  0.  ly,  58. 

A  claimant  failing  in  Chambers  to  make  out  his  claim  may  be  ordered  to 
pay  coste :  Be  Knight,  57  L.  T.  238 ;  HaUh  v.  Searles,  2  S.  &  G.  157,  L.  JJ., 
16  Nov.  1854,  B.  106 ;  though  not  applied  for  at  the  time :  Yeomans  v.  Haynes, 
24  Beav.  127 ;  Coly&r  v.  C„  10  W.  E.  748. 

As  to  coste  of  proceedings  in  Chambers  generally,  see  Dan.  811  et  sea, ;  Lister 
v.  Bell,  5  Jur.  W.  S.  115 ;  28  L.  J.  Ch.  162 ;  Ealliley  v.  Henderson,  4  Jur.  N.  8. 
202.  By  O.  LXY,  20,  21,  the  Master  is,  on  the  taxing  master's  request, 
to  transmit  to  him  any  books,  papeors,  or  docum^te  relating  to  the  pro- 
oeedings. 
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Mere  liberty  to  attend  proceedings  in  Chambers  does  not  entitle  the  persons 
having  such  liberty  to  their  costs  of  attendance  as  a  matter  of  course ;  and  to 
entitle  them  to  such  costs  the  order  giving  liberty  to  attend  should  makd 
express  provision  to  that  effect :  Day  v.  Batty,  21  Ch.  D.  830. 

Costs  of  action  include  the  costs  of  properly  working  out  ^e  judgmeot : 
KreM  v.  Park,  10  Ch.  334,  sup.  pp.  257—260. 


Section  m. — Certificate  and  Applications  to  vary  Same. 

1.  Order  on  Summons  to  vary  Certificate  heard  in  Chambers. 

High  Court,  &o. 
Mr.  Justice  X.  &c.  at  Chambers.  [Date  and  TitleJ] 

Upon  the  application  of  (the  Pit,  or  Deft)  A.  &c.  to  yazy  the  Master's 
certificate  dated  the  —  day  of  — ,  and  upon  hearing  the  solrs  for  the 
applicant,  and  for  &c,  and  upon  reading  &c.,  It  is  ordered  &o. 

For  form  of  summons,  see  D.  C.  F.  710. 

2.  The  like  Order — on  Summons  Adjourned  to  Court. 

The  application  of  (the  Pit,  or  Deft)  A.  &c.  to  yaiy  the  Master's  cer- 
tificate dated  the  —  day  of  — ,  which  upon  hearing  the  solrs  for  the 
applicant,  and  for  &c.  in  Chambers,  was  adjourned  to  be  heard  in 
Court,  coming  on  (the  —  day  of  —  and)  this  day  to  be  heard  accord- 
ingly, and  upon  hearing  counsel  for  the  said  (Pit,  or  Deft)  A.  and  for 
&c.,  and  upon  reading  the  judgment  [or  order]  dated  the  —  day  of  — , 
and  the  said  certificate.  This  Court  doth  &c. 

If  application  refused,  see  p.  317. 

3.  Order  on  Motion  to  vary  the  Certificate. 

Upon  motion  this  day  made  unto  this  Court  by  &c.,  coimsel  for  (the 
Pit,  or  Deft)  A.  to  vary  the  Master's  certificate  dated  the  —  day  of 
— ,  and  upon  hearing  counsel  for  (the  Pit,  or  Deft)  A.,  and  for  &c., 
and  upon  reading  &c..  This  Court  doth  &c. 

If  application  refused,  see  p.  317. 

4,  If  Certificate  is  to  be  reviewed. 

This  Court  doth  order  that  the  Master's  certificate,  dated  &c.  [If  as 
to  part  onlyy  as  to  that  part  which  is  contained  in  the  —  paragraph 
thereof,  or,  so  far  as  it  is  thereby  certified  that  &c.]  be  reviewed. — 
Wakefield  v.  Jones,  V.-C.  8.,  14  Feb.  1857,  B.  662 ;  WiUoughhy  r. 
Sanders,  Y.-C.  £.,  20  Dec.  1856 ;  and  see  White  v.  Coram,  8  K.  &  J.  652. 
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6.   Where  Certificate  varied  without  referring  back  to  ChamberSy  or 

Discharged — 0.  Lv,  71, 
This  Court  being  of  opinion  that  &c.,  doth  order  that  the  Master's 
said  certificate  be  yaried  so  far  as  the  same  certifies  that  &o.,  and  that 
the  said  certificate,  as  yaried,  be  as  follows  &c.|  or  be  discharged. 

master's  cebtifioatb« 

For  the  form  of  Master's  certificate,  see  E.  S.  C.  App.  L.  Form  No.  10 ; 
D.  0.  F.  704  eiaeq. 

By  O.  Ly,  65,  the  result  of  the  proceedings  is  to  be  stated  in  the  shape  of 
a  certificate,  which  is  to  be  signed  by  the  Master,  and,  unless  an  order  to 
discharge  or  yary  is  made,  is  to  be  deemed  to  be  approyed  and  adopted  by 
the  Judge. 

By  r.  69,  any  person  may,  before  the  proceedings  before  the  Master  are 
conduded,  take  the  opinion  of  the  Judge. 

By  r.  70,  the  certificate  is  to  be  filed  at  the  Central  Office,  and  shall  thence- 
forth be  binding  on  all  parties  to  the  proceedings,  imless  discharged  or 
yaried. 

By  O.  i^y,  68,  where  an  account  is  directed,  the  certificate  is  to  state  the 
result,  not  set  it  out  by  schedule,  but  refer  to  the  account  yerified  by  the 
affidayit  filed,  and  specify  by  number  any  items  disallowed  or  yaried,  and 
any  additions  by  surcharge,  and,  if  necessary,  a  fair  transcript  is  to  be  made ; 
the  accounts  and  transcnpts,  if  any,  are  to  be  filed  with  the  certificate. 

By  r.  66,  unless  the  circumstances  require  it,  the  judgment  or  order,  or  any 
documents,  or  eyidence,  or  reasons,  are  only  to  be  refeired  to,  and  not  set  out. 

Special  circumstances  may  be  stated  without  a  dii'ection  to  that  effect  in 
the  judgment  or  order :  Dan.  935. 

If  the  Judge  shall  so  direct,  the  certificate  shall  be  prepared  by  the  sob  of 
one  of  the  parties,  who  shall  obtain  an  appointment  to  settle  the  certificate 
and  giye  notice  to  the  other  parties  :  r.  66a. 

The  certificate  is  not  an  order  for  payment  of  money  within  the  1  &  2  Y. 
c.  110,  s.  18,  so  as  to  make  a  sum  certified  to  be  due  carry  interest: 
E.  Mamfield  y.  Ogle,  4  D.  &  J.  38. 

By  0.  i^in,  13,  *'  any  Judge  of  the  Chancery  Division  whose  Chambers 
may  be  open  for  business  during  any  vacation,  or  any  vacation  Judge  acting 
on  his  behalf,  may  issue  summonses  for  the  purpose  of  any  proceeding  before 
any  other  Judge  of  that  division  at  Chambers  after  the  vacation.'' 

By  r.  14,  '*  in  the  interval  between  the  close  of  any  sittings  and  the  com- 
mencement of  the  next  sittings,  the  judgments  or  orders  of  any  Judge  may 
be  prosecuted  at  the  Chambers  of  any  other  Judge  by  his  ^emussion ;  and  in 
case  the  prosecution  thereof  shall  not  be  completed  during  such  interval, 
the  prosecution  may  be  continued  at  the  Chambers  of  the  same  Judge  if  and 
80  far  as  he  shall  think  fit." 

By  0.  Ly,  70,  the  time  within  which  an  application  may  be  made  by 
snmmons  to  discharge  or  vary  any  certificate  is  eight  clear  days  after  the 
filing  of  such  certificate.  But  in  the  case  of  certificates  to  be  acted  on  by 
the  raymaster,  without  further  order,  or  certificates  on  passing  receivers' 
accounts,  the  time  limited  is  two  clear  days. 

A  party  who  has  not  taken  out  a  summons  to  vary  the  certificate  cannot 
dispute  it :  Smith  v.  Armstrong,  6  D.  M.  &  Q-.  150 ;  Jaquet  y,J.,7  W.  E.  543 ; 
^aMntosh  v.  G.  TT.  %.,  4  Giff.  683;  11  Jur.  N.  S.  681 ;  29  L.  J.  Ch.  283 ; 
1  L.  T.  113;  Lambe  v.  Orton,  6  Jur.  N.  S.  61 ;  8  W.  E.  Ill;  even  as  to 
matters  appearing  on  the  record:  Leigh  y.  Turner,  14  W.  E.  361;  14 
L.  T.  8. 

A  motion  for  payment  into  Court  of  money  foimd  due  by  the  certificate 
should  not  be  made  imtil  the  eight  days  have  expired :  Douthwaite  y. 
HeneUy,  18  Beay.  74 ;  and  motion  for  leave  to  receiver  to  distrain  for  rent 
fixed  by  the  certificate  was  adjourned  to  come  on  with  a  summons  to  yary 
the  finding :  Craven  v.  Ingham,  58  L.  T.  486 ;  W.  N.  (88)  83. 

Leave  to  apply  after  the  time  has  expired  will  be  granted  only  under  special 
circumstances :  Howell  y.  KeighUey,  3  D.  G.  M.  &  Cr.  325 ;  Aspinall  y. 
Bourne,  29  Beay.  462 ;  Smith  y.  Armstrong,  6  D.  G.  M.  &  G.  150 ;  Be  Brier, 
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26  Ch.  D.  238.  Leave  was  refused  where  Pit  allowed  time  to  ehme  in 
reHanoe  on  another  appointment  to  sign  the  certificate  being  made:  Bb 
Ingham,  W.  N.  (96)  12  ;  74  L.  T.  21. 

By  r.  71,  if  the  special  circumstanoes  re(][iiire  it,  a  certificate  may,  upon 
an  application  by  motion  or  summons,  be  discharged  or  yaried  at  any  time. 

By  O.  LY,  70,  the  certificate  (with  l^e  accounts,  if  any,  to  be  filed  there- 
with) is  to  be  transmitted  by  me  Master  to  the  Central  Office,  to  be  thare 
filed. 

Where  the  application  to  vary  a  certificate  is  by  summons,  whidi  is  the 
more  usual  wa^r  (see  D.  C.  F.  711,  note),  it  will  be  disposed  of  in  Chambers 
or  adjourned  into  Court,  according  to  circumstances.  If  the  cause  is 
about  to  come  on  for  further  consideration,  and  the  application  to 
Tary  the  certificate  involves  any  point  requiring  to  be  argued  by  counsel, 
the  summons  is  usually  adjourned  into  Court  to  come  on  with  the 
cause:  see  MacktTitoeh  v.  G.  W,  By.,  4  Giff.  683;  Cooper  v.  Everett^ 
2  W.  R.  388 ;  Hud$(m  v.  Carmichael,  18  Jur.  851 ;  23  L.  J.  Ch.  893  ; 
see  1  Kay,  613;  2  W.  B.  503.  It  is  set  down  in  the  cause  book  upon 
a  note  from  the  Master  for  that  purpose,  and  is  placed  in  the  paper  for 
hearing  with  the  cause.  Notice  of  the  summons  having  been  so  set  down 
must  be  given  by  the  solr  of  the  applicant  to  the  solrs  of  the  other  parties. 
If  the  cause  is  not  about  to  come  on  for  further  consideration,  the  application 
by  summons  to  vary  the  certificate  will  either  be  disposed  of  by  the  Judge 
in  Chambers,  or  if  any  of  the  parties  desire  to  have  it  argued  in  Court,  the 
summons  will  be  adjourned  into  Court  without  discussion,  and  placed  in  the 
paper  for  hearing  by  the  registrar  on  a  note  from  the  Master.  An  applica- 
tion to  vary  the  Master's  certificate  cannot  be  made  on  the  hearing  on  furthflr 
consideration  unless  a  summons  has  been  taken  out  for  that  purpose:  Be  Dove, 
Bousfield  V.  2>.,  27  Ch.  D.  687. 

Upon  a  summons  to  vary  the  certificate  it  is  competent  for  the  Judge  in 
Court  to  reconsider  and  reverse  the  decision  of  another  Judge  in  ChamoeirB : 
Hewlings  v.  Oraham,  70  L.  J.  Ch.  668. 

An  irregularity  in  the  certificate  may  be  waived  by  attending  to  settle  it 
with  kno^edge  of  the  irregularity :  Buckeridge  v.  Whalley,  23  W .  B.  224. 

Where  a  certificate  has  been  discharged  for  irregularity,  a  summons  to 
proceed  must  be  taken  out  on  the  original  judgment  and  not  on  the  order 
discharging  the  certificate  :  Cross  v.  Malihy,  8  W.  B.  646. 

Where  by  a  slip  the  cause  was  set  down  on  further  consideration  without 
a  summons  to  vary  the  certificate  being  taken  out,  notice  of  motion  was 
allowed  to  be  ^ven  after  the  time :  Ashton  v.  Wood,  8  D.  M.  &  G-.  698. 

In  the  winding  up  of  a  co.  the  certificate  found  a  large  sum  due  to  certain 
policy-holders ;  and  a  summons  to  vary  the  certificate,  though  not  taken  out 
till  SIX  months  afterwards,  when  a  call  was  about  to  be  made,  was  allowed 
to  be  heard :  In  re  Arthur  Average  Association,  10  Ch.  545,  562. 

As  to  proceedings  to  vary  Master's  certificate,  see  D.  C.  F.  710, 711 ;  Dan. 
937  et  sea. 

The  physical  act  of  varying  the  Master's  certificate  by  striking  out  and 
altering  portions  of  the  original  will  not  be  ordered :  Fox  v.  BearUock  (2), 
80  W.  B.  119,  342 ;  W.  N.  (81)  159 ;  Ih.  (82)  9. 

Upon  a  summons  to  vary,  the  Court  will  regard  only  the  evidence  entered 
in  the  certificate  as  that  upon  which  the  finding  is  based ;  but  where  the 
finding  wa«  not  warranted  oy  the  evidence,  and  further  evidence  was  adduced, 
the  Court  dealt  with  the  matter  on  the  whole  evidence  instead  of  sending  it 
back  to  Chambers :  Be  Miller,  Chapman  v.  Jf.,  58  L.  J.  Ch.  728 ;  60  L.  T. 
634. 

A  summons  to  vary  the  certificate  usually  comes  on  for  hearing  with  the 
further  consideration.  Where  the  rights  of  the  parties  on  any  pomt  require 
to  be  immediately  dealt  with,  a  separate*  certificate  is  sometimes  obtained 
from  the  Master. 
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CHAPTER  XIX. 

SALES  BY  THE  COUET. 


Sbgtiok  I.^— Proceedings  up  to  Certificate. 

1.  Order  for  Sale  of  Unincumbered  Estate, 

Let  a  sufficient  part  of  the  hereditameuts  comprised  in  the  indenture 
dated  &c.y  in  the  pleadings  [or  Master's  certificate  &c.]  mentioned  [or 
of  the  real  estate  of  A.  deceased,  the  testator,  or  intestate,  in  the 
pleadings,  or  summons,  named ;  or  of  the  testator's,  or  intestate's  real 
estate  in  the  Master's  certificate  mentioned]  to  make  good  the  defi- 
ciency of  his  personal  estate,  or,  if  necessary,  the  whole  thereof,  be 
sold  with  the  approbation  of  the  Judge  ;  And  Let  the  money  to  arise 
by  such  sale  be  paid  into  Court  to  the  credit  of  this  action  &c.,  to  an 
account  to  be  intituled  *^  Proceeds  of  sale  of  [testator's,  or  intestate's] 
real  estate,"  subject  to  further  order. 

As  to  opening  separate  accounts  of  the  sale  proceeds,  and  for  leave  to  apply 
at  GhamMrs  for  their  distribution,  see  Chap.  aLIY.,  "Administration." 

The  sale,  unless  directed  to  be  made  out  of  Court,  should  be  directed  to  be 
made  "  with  the  approbation  of  the  Judge  "  :  O.  Li,  3 ;  Nash  v.  Worcester 
Impt,  Commrs,,  1  Jur.  N.  S.  973 ;  and  see  Be  AdarrCa  Estate^  27  W.  E.  110. 

For  orders  for  sale  free  from  or  subject  to  incimibrances,  see  Chap.  XLIY., 
"  Administration." 

2.  Leave  to  bid. 

Let  the  Fit  [or  Deft,  or  any  of  the  parties  not  having  the  conduct  of 
the  sale]  be  at  liberty  to  bid  for  and  become  the  purchaser  at  the  sale 
of  the  estates  directed  to  be  sold  by  the  judgment  [or  order]  dated 
the  —  day  of  — ,  or  of  any  part  thereof. 

For  an  order  allowing  a  Deft  to  be  the  purchaser,  notwithstanding  he  had 
not  obtained  leaye  to  bid,  see  Heath  y.  Barlow,  Y.-C.  H.  at  Chambers, 
10  Jan.  1878,  A.  45.    For  form  of  summons,  see  D.  C.  F.  645. 

3.  Sale  out  of  Court — 0.  li,  1a. 

TTfon  the  application  of  the  Pit,  and  upon  hearing  the  solrs  for  the 
Fit,  and  for  the  Defts,  and  upon  reading  the  judgment  dated  &c. ;  And 
the  Judge  being  satisfied  by  the  eyidence  aforesaid  that  all  persons 
interested  in  the  estate  to  be  sold  are  before  the  Court,  or  are  bound 
by  the  said  judgment,  doth  order  that  the  estate  in  the  pleadings 
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xneDiioned  be  sold  out  of  Court  subject  to  a  reserve  price  and  the 
auctioneer's  remuneration  being  fixed  by  the  Judg^.  And  Let  the 
money  to  arise  by  such  sale  be  paid  into  Court  &c. — [Form  1,  9up^ 

See  Be  Doody,  Fisher  v.  Doody,  Stirling.  J.,  19  Feb.  1891,  A.  541 ;  PUt  t. 
WhiU,  57  L.  T,  659;  Re  Stedman,  58  L.  T.  709;  see  alao  forms  of 
orders  for  sales  **out  of  Court,"  made  under  0.  Li,  r.  la,  in  Chap.  XLVI., 
**  Partition  and  Sale,"  sect.  1;  and  in  Chap.  XLYII.,  •*  Mobtqages," 
sect.  1,  pp.  1914  et  aeq.    For  form  of  summons,  see  D.  C.  F.  635. 

4.  8ak  otit  of  Court  hy  consent  of  Incumbrancers — Purchase- 

money  to  come  into  Court. 

Upon  the  application  of  the  Pit  &c.,  and  C.  and  D.  (incumbrancers) 
by  their  solr  consenting,  And  the  Judge  being  satisfied,  upon  reading 
the  said  affidavits,  that  all  persons  interested  in  the  estate  hereinafter 
authorized  to  be  sold  are  before  the  Court,  or  are  bound  by  this  order, 
Let  A.  B.,  the  receiver,  be  at  liberty  to  sell  forthwith  out  of  Court  by 
public  auction  in  one  lot,  the  leasehold  property  of  the  Deft  Corporation 
known  as  &o.,  subject  to  a  reserve  price,  and  the  auctioneer's  remunera- 
tion being  fixed  by  the  Judg^ ;  And  Let  the  purchaser  be  at  liberty  to 
pay  his  deposit  to  the  said  receiver ;  And  Let  the  receiver,  within  four- 
teen days  after  the  receipt  thereof,  lodge  the  same  in  Court,  as  directed 
in  the  schedule  hereto ;  Let  the  balance  of  the  purchase-money  be  paid 
into  Court  to  the  credit  of  the  action,  B.  v.  K.,  18 — ,  &c.,  subject  to 
further  order.  Hestraint  on  fund  when  lodged  in  favour  of  C.  and  D. 
incumbrancers.  And  Let  an  account  be  taken  of  what  is  due  to  the 
incumbrancers  in  respect  of  their  incumbrance.  Apply  proceeds  of 
sale  in  first  place  in  payment  of  what  shall  appear  due  to  incum- 
brancers.— [Add  Lodgment  Schedule  for  receiver  to  lodge  deposit, 
No.  3,  p.  206.] — Brodie  v.  Kilmorey^  Kay,  J.,  at  Chambers,  13  Nov. 
1889,  A.  2553. 

This  case  was  followed  hj  Chitty,  J.  (who,  however,  expressed  doubt  as  to 
the  necessity  for  the  preliminary  declaration),  in  Cumberland  Union  Banking 
Co,  V.  Maryport,  &c,  Co.,  (1892)  1  Ch.  92.— 21  Nov.  1891,  A.  1525. 


5,  Order  to  sell  four-fifths  of  Leasehold^  or^  by  consent  of  Party 

interested y  to  join  in  selling  the  whole. 

Let  the  four  undivided  fifth  parts  of  the  leasehold  estate  at  P.,  in 
the  second  schedule  to  the  Master's  certificate  stated  to  form  part 
of  the  testator's  personal  estate  now  outstanding,  be  sold,  together 
with  the  other  undivided  fifth  part  thereof  belonging  to  the  Deft  S.,  in 
case  she  shall  consent  to  join  in  such  sale  in  respect  of  her  said  one-fifth, 
with  the  approbation  of  the  Judge ;  And  in  that  case,  Let  one-fifth 
part  of  the  money  to  arise  by  the  said  sale  be  received  by  the  Deft  S., 
and  the  other  four-fifth  parts  thereof  be  paid  into  Court  &c.,  to  the 
credit  of  this  action  &c.  ''  Proceeds  of  testator's  leasehold  estate  at 
P."  subject  to  further  order ;  But  it  the  Deft  S.  shall  not  oonsent  to 
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join  in  sucli  sale  as  regardfl  lier  said  one-fifth,  then  Let  the  testator's 
Baid  fonr  undivided  fifth  parts  be  sold,  with  the  approbation  of  the 
Judge ;  And  Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to 
the  same  credit.— /SmtVA  t.  S,,  M.  B.,  16  Mar.  1857,  B.  973. 

For  order  for  sale  of  remaining  nine  months  of  a  200  years'  term  (granted 
in  March,  1662)  on  bill  of  a  c.  q.  t^  with  leave  for  cs,  a,  t.  to  bid,  and 
advertisement  for  reversioner,  see  Edwards  v.  L,  Foley,  M.  B.,  22  July,  1861, 
A.  1963 ;  7  Jur.  N.  S.  1268. 

6.  Order  to  sell  Shares, 

TTpok  motion  &c.,  And  upon  reading  the  order  dated  &c.,  Let  the  — 
£ —  p.  0.  preference  shares  in  the  0.  U.  B.  Co.,  Limtd,  numbered  — 
to  — ,  both  inclusive,  in  the  said  order  mentioned,  be  sold  with  the 
approbation  of  the  Judge ;  And  Let  the  money  to  arise  by  such  s€ile 
be  paid  into  Court  to  the  credit  of  this  action  &c.,  subject  to  further 
order.— See  Evans  v.  Davies,  Kekewich,  J.,  17  Feb.  1893,  A.  322  j  (1893) 
2  Oh.  216. 

7.  Order  to  sell  a  Diamond  Ming. 

Let  the  diamond  ring  in  the  pleadings  mentioned  be  sold  with  the 
approbation  of  the  Judge,  by  a  proper  person  to  be  appointed  by  the 
Judge,  on  his  first  giving  security;  And  Let  the  person  so  to  be 
appointed  (and  to  be  named  in  the  Master's  certificate),  receive  the 
money  to  arise  by  such  sale,  and,  after  deducting  what  shall  be 
allowed  by  the  Judge  for  the  expenses  attending  the  same,  within 
fourteen  days  after  such  sale,  lodge  the  residue  of  what  he  shall  so 
reoeiye  in  Court,  as  directed  in  the  schedule  hereto ;  Liberty  to  apply. 

{Insert  in  Lodgment  Schedule,) 


Besidae  of  money  to  arise  by 
sale  after  deducting  expenses 
as  in  order  mentioned. 


Person  to  be  named  in  Master's 
certificate. 


— See  Kaye  v.  Harvey,  V.-C.  K.,  5  Dec.  1861,  A.  2204. 

This  order  has  been  redrawn  to  suit  S.  C.  F.  E. 

For  order  under  0.  L,  2,  on  **  just  and  sufficient  reason,"  for  the  sale  of  a 
horse,  without  prejudice  to  the  rights  of  the  parties  as  to  any  question  in  the 
action,  see  Bartholomtto  v.  Freeman,  3  C.  P.  D,  316. 

8.  Payment  into  Court  of  Security  Fund  for  Deposits, 
Issr  L.,  the  person  appointed  to  receive  the  deposits  payable  by  the 
respective  purchasers  on  the  sale  directed  by  the  judgment  [or  order] 
dated  &c.,  be  at  liberty  on  or  before  &c.,  to  lodge  £ —  New  Consols, 
standing  &c.  in  Court  as  directed  in  the  schedule  hereto,  as  security  for 
the  deposits  to  be  received  by  him  as  aforesaid. — [Add  Lodgment 
Schedule,  Form  No.  2,  p.  206.] 

For  form  of  summons,  see  D.  0.  F.  648. 

9.  Enforcing  Payment  of  Deposits  into  Court, 
Let  a.,  in  the  Master's  certificate  [or  the  order],  dated  &c.,  named, 
on  or  before  the  —  day  of  —  {or  within  —  days  after  service  of  this 


336  SaUs  by  the  Court  [chap. 

order),  lodge  the  0am  of  £ — ,  appearing  by  the  said  certificate  [or  the 
affidavit  of  &o.]  to  have  been  receiyed  by  him  as  the  deposits  [or 
deposit]  made  by  the  seyeral  purchasers  [or  the  purchaser]  therein 
named  on  the  several  lots  therein  mentioned  in  Court  as  directed  in  the 
schedule  hereto. — [Add  Lodgment  Schedule,  Form  No.  3,  p.  206.] 
For  form  of  summons,  see  D.  C.  F.  656. 

10.  Order  to  carry  into  effect  conditional  Contract  of  Sale. 

Let  the  conditional  contract,  dated  &c.,  entered  into  between  A.  of 
the  one  part,  and  B.  of  the  other  part,  for  the  sale  to  the  said  B.,  at 
the  sum  of  £ — ,  of  the  hereditaments  therein  mentioned,  being  (part 
of)  the  estates  directed  to  be  sold  by  the  judgment  [or  order]  dated 
&c.,  be  carried  into  effect. 

Where  there  are  seyeral  contracts  they  may  be  specified  in  a  schedule. 

Where  the  purchaser  appears  and  accepts  the  title,  directions  to  pay  in 
and  complete  may  be  added  to  the  order  confirming  the  contract :  see  liack 
y.  Weatall,  V.-C.  M.  at  Chambers,  18  Jan.  1870,  B.  143. 
'  For  order  to  carry  a  contract  into  effect,  notwithstanding  the  fact  that  the 
purchaser  was  specially  interested  and  a  Deft,  see  Chaplin  y.  Bickards, 
V.-a  M.  at  Chambers,  1  Aug.  1878,  A.  2545. 

For  form  of  summons,  seel).  C.  F.  675. 

11.  Tlie  like — with  Variation  in  Price, 

Bt  consent  of  A.  (purchaser),  Let  the  conditional  contract,  dated  &Cf 
be  varied  by  inserting  therein  the  sum  of  £ — ,  as  the  purchase-money 
for  the  said  hereditaments,  instead  of  the  sum  of  £ — ,  therein  men- 
tioned, and  as  so  varied,  Let  the  same  be  carried  into  effect. 

For  form  of  summons,  see  D.  C.  F.  676. 

For  order  to  carry  into  effect  a  contract  for  sale  at  a  reduced  price  of  so 
much  of  the  hereditaments  as  had  not,  subsequently  to  the  <mte  of  the 
contract,  been  taken  by  a  railway  co.,  see  Burgess  y.  5.,  1  Feb.  1877,  A,  559. 

12.  Auctioneer's  Security  reduced. 

Upon  the  application  of  the  Deft  &c..  Let  the  recognizance  for 
£12,000,  dated  &c.,  entered  into  &c.,  and  the  bond  of  the  said  &c., 
dated  &c.,  for  £12,000  given  as  a  security  by  the  said  A.  B.  on  his 
appointment  as  auctioneer  on  the  sale  &c.,  and  reduced  from  the  said 
£12,000  to  £10,000  by  an  order  dated  &c.,  be  respectively  further 
reduced,  and  stand  as  security  to  the  extent  of  £2,500  only ;  And  Let 
the  same  as  so  reduced  (the  said  guarantee  association,  by  their  solr 
consenting  thereto),  be  accepted  as  the  security  given  by  the  said 
A.  B. — Re  Hartley^  Stedman  v.  Dunster,  North,  J,,  29  March,  1887, 
A.  787,  P. 

13.  Payment  into  Court  of  Part  of  Purchase-money  of  Land  charged 

with  an  Annuity — Conveyancing  Acty  1881,  «.  5. 

Upon  the  application  by  originating  summons  of  A.  C.  and  F.  C, 

and  upon  hearing  the  solrs  for  the  applicants  and  for  Ot,  B.,  and  upon 

reading,  &c.;  Let  the  said  A.  C.  and  F.  0.  lodge  in  Court,  as  directed 
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in  the  schedule  hereto,  £1,500 ;  And  Let  the  funds  so  to  be  lodged  be 
dealt  with  as  directed  in  the  said  schedule ;  And  Let  the  said  A.  C.  and 
F.  C,  as  trustees  of  the  will  of  B.,  out  of  the  estate  of  the  testator  pay 
to  the  said  G.  B.  {the  purchaser)  his  costs  of  this  application,  to  be 
taxed,  and  out  of  income  pay  to  A.  B.  all  expenses  incurred  by  her  by 
reason  of  the  annuity  fund  being  transferred  into  Court ; — Declare  that 
upon  the  lodgment  in  Court,  and  payment  of  the  said  costs  and 
expenses,  the  parties  will  be  at  liberty  to  apply  that  the  hereditaments 
comprised  in  the  contract  dated  &c.,  made  between  A.  C.  and  F.  C,  as 
vendors,  and  G.  B.  as  purchaser,  may  be  declared  free  from  the  capital 
sum  of  £700  and  the  annuity  of  £30  payable  to  A.  B.  during  her  life. — 
[Add  Lodgment  and  Payment  Schedule  directing  lodgment  of  £1,500, 
and  investment  and  payment  out  of  interest  of  £30  per  annum  to 
A.  B.,  and  residue  of  interest  to  A.  C.  and  F.  C] — Re  Cutler's  Contract^ 
Kay,  J.,  at  Chambers,  30  Not.  1888,  A.  2872. 

For  form  of  application,  see  D.  C.  F.  1224. 

14.  The  like  Order  in  DUtriet  Registry, 

The  application  of  the  Fit  &c.,  and  upon  hearing  counsel  for  the 
applicant  and  for  the  Defts  &c..  Declare  that  according  to  the  true 
construction  of  the  testator's  will  and  codicil  an  annuity  of  £150  is 
charged  on  the  property  of  the  testator,  situate  in  — ,  in  favour  of  the 
Deft  A.  n.  H.  and  her  children,  and  that  a  like  annuity  of  £150  is 
charged  on  the  said  property  in  favour  of  the  Deft  £.  £.  G.  L.  L.  and 
her  children.     Beference  to  one  of  the  District  Hegistrars  at  L —  to 
tax  the  costs  of  the  Defts  other  than  the  B.  Insurance  Co.  of  this 
action,  as  between  solr  and  client.    And  Let  the  Pit  J.  B.  F.  be  at 
liberty  to  transfer  into  Court  as  directed  in  the  lodgment  schedules 
hereto  the  sum  of  £6,250  £2  ]0«.  p.  c.  annuities  in  respect  of  each  of 
the  said  annuities ;  And  Let  the  funds  so  to  be  lodged  be  dealt  with  as 
directed  in  the  payment  schedules  hereto. — Declare  that  upon  the  said 
lodgment  in  Court  and  payment  of  the  said  costs  the  Pit  will  be  at 
liberty  to  apply  in  Chambers  that  the  hereditaments  comprised  in  the 
above-mentioned  contract  may  be  declared  free  from  the  said  two 
annuities. — [Add  Lodgment  Schedules  1  and  11  directing  lodgment  of 
£6,250  £2  10«.  p.  c.  annuities  to  each  of  the  following  accounts,  viz. : 
'*Fund  to  meet  annuity  of  £150  bequeathed  in  favour  of  A.  H.  H.  and 
her  children,  charged  on  &c.,"  and  **Fund  to  meet  annuity  of  £150 
bequeathed  in  favour  of  £.  £.  G.  L.  L.  and  her  children,  charged  on 
&c." ;  and  Payment  Schedules  1   and  1 1    directing  payment  out  of 
interest  of  £150  per  ann.  to  A.  H.H.  and  of  a  like  sumto  E.E.G.L.L. 
and  balance  of  interest  of  both  funds  to  the  Pit.] — See  Re  Freme^s 
Contract,  Fremey.  Hall,  1895,  F.  No.  356  (Liverpool  District  Begistry), 
Kekewich,  J.,  30  Mar.  1895,  (1895)  2  Ch.  256. 

15.  Sale  under  25th  Section  of  Conveyancing  Act, 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Deft,  Let  the  properties  comprised  in  the  several  mortgage 
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securities  in  the  pleadings  mentioned  (other  than  the  policies  of 
assurance  mentioned  in  the  security,  dated  &e.)  be  sold  with  the 
approbation  &o.,  free  from  the  incumbrances  ^.  Purchase-money  to 
be  paid  into  Court  (see  Form  1,  9up.  p.  333). — London  and  Wat- 
mtnater  Bank  t.  Ridgwayy  V.-C.B.,  22  May,  1885,  B.  711. 

See  also  orders  in  Chap.  XLYII.,  '*  Mobtoaoes." 

16.  Inquiry  as  to  Abatement  in  Purchase-Money. 

Dbolabb  &c.,  And  Let  the  following  inquiry  be  made,  that  is  to 
say  :^1)  An  inquiry  what  allowance  ought  to  be  made  to  the  appHcant 
by  way  of  abatement  from  the  purchase-money  in  respect  of  its  haring 
been  so  stated  as  aforesaid ;  And  Let  such  sum  (if  any)  as  shall  be 
allowed  to  the  applicant  on  the  said  inquiry  be  deducted  from  the 
purchase-money  agreed  to  be  paid  by  him  under  the  said  contract- 
ile Buckley  and  Caton's  Contract,  Pearson,  J.,  21  Feb.  1885,  A.  226. 

NOTES. 

By  Jud.  Act,  1873,  s.  34,  all  causes  and  matters  inyolTing  the  sale  ol  real 
estates  are  assigned  to  the  Chancery  Division  of  the  High  Cooit. 

By  the  Court  of  Chancery  Act,  1852  (15  &  16  V.  c.  86),  a.  55.  the  Court 
was  empowered  to  order  real  estate  to  be  sold  at  any  time  after  the  institatioii 
of  a  cause  relating  to  real  estate,  where  it  appeared  to  be  neceesaiy  or 
expedient  that  it  should  be  sold  for  the  purposes  of  the  suit. 

For  the  protection  of  property  or  other  like  cause,  sales  under  the  section 
were  made  at  any  time  with  the  same  effect  as  on  the  hearing:  see  Tulhrk  t. 
T.,  3  Eq.  574 ;  Heath  v.  Fishrry  17  W.  R.  69 ;  19  L.  T.  805 ;  38  L.  J.  CL 
14  ;  Bell  y.  Turner ^  2  Ch.  D.  411 ;  on  showing  a  case  upon  which  such  an 
order  would  be  made  at  the  trial :  Davis  y.  Aahwin^  47  L.  J.  Ch.  iO ;  26 
W.  E.  139 ;  Mandeiio  v.  M,,  Kay,  ii. 

By  O.  LI,  1  (which  has  been  substituted  for  the  repealed  15  &  16  V.  c  86, 
B.  55),  *'  if  in  any  cause  or  matter  relating  to  any  real  estate  it  shall  appear 
necessary  or  expedient  that  the  real  estate  or  any  part  thereof  should  ha 
sold,  the  Court  or  a  Judge  may  order  the  same  to  be  sold,  and  any  party 
bound  by  the  order  and  in  possession  of  the  estate,  or  in  receipt  of  the  leniB 
and  profits  thereof,  shall  be  compelled  to  deliyer  up  such  possesssion  or  receipt 
to  the  purq]iaser,  or  such  other  person  as  may  be  thereby  directed." 

It  has  been  held  that  the  rule  does  not  ^ye  the  Court  any  power  to  direct 
a  sale  where  it  had  none  preyiously ;  and  that,  notwithstanding  the  omiaifion 
in  the  rule  of  the  w^ords  *'for  the  purposes  of  the  suit,"  contained  in  the 
repealed  section,  a  sale  of  real  estate  can  only  be  ordered  when  necessary  or 
expedient  for  the  purposes  of  the  particular  action  :  Be  Bobinstm,  Pickard  t. 
W heater^  31  Ch.  D.  247.  The  words  were  held  to  show  that  the  section 
applied  only  to  admon  suits:  London  and  County  Bank  y.  Dwer,  11  Ch.  D. 
204  ;  but  in  Davis  y.  Aahwin.^l  L.  J.  Ch.  70 ;  26  W.  R.  139,  an  order  for 
sale  was  made  on  the  application  of  debentiue  holders.    See  now  O.  Li,  lb, 

«»/•  P«  339. 

An  action  to  administer  personal  estate  and  rents  and  profits  of  real  estate 
is  not  a  ** cause  or  matter  relating  to  any  real  estate*'  within  the  rule:  Se 
Staines,  S.  y.  S.,  33  Ch.  D.  172. 

The  order  was  made  on  the  application  of  persons  beneficially  interested 
under  a  trust  for  sale,  pending  an  inquiry  and  before  certificate :  Martin  v. 
Hadhru\  1  W.  R.  101 ;  eyen  where  infants  were  interested :  Munde**o  y.  Jf., 
sup, ;  M*ar8  y.  Be^^tf  10  Ha.  li. ;  but  not  when  the  object  was  to  obtain  a 
decision  of  the  material  question  before  the  hearing:  Prince  v.  Cvoper, 
16  Beay.  546;  nor  in  an  admon  action  against  the  will  of  a  person  bene- 
ficially interested  who  submitted  to  pay  his  shai's  of  the  costs  for  xaitiing 
which  the  sale  was  proposed :  Lees  y.  L,,  15  Eq.  150. 
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By  O.  LI,  lb,  **In  debenture  holders'  actions,  wbere  the  debenture  holders 
are  entitled  to  a  charge  by  virtue  of  the  debentures,  or  of  a  trust  deed,  or 
otherwise,  and  the  Pit  is  suing  on  behalf  of  himself  and  other  debenture 
holders,  and  where  the  Judge  in  person  is  of  opinion  that  there  must  even- 
tually be  a  sale,  he  may  in  his  discretion  direct  a  sale  before  judgment,  and 
also  after  judgment,  before  all  the  persons  interested  are  ascertained, 
-whether  served  or  not."    See  Re  Day  and  Night  Advertising  Co.,  48  W.  R.  362. 

By  15  &  16  V.  c.  86,  s.  48,  the  Court  was  empowered  to  direct  a  sale 
instead  of  a  foreclosure  of  mortgaged  property,  and  now  by  the  Conveyancing 
Act,  1881  (44  &  45  V.  c.  41),  s.  25,  (1;  any  person  entitled  to  redeem  mort- 
gaged property  may  have  an  order  for  sale,  and  (2)  in  any  action  for  fore- 
closure, redemption,  sale  or  raising  and  pa;paent  of  mortgage  money,  on  the 
request  of  the  mortgagee,  or  of  any  person  interested  in  the  mortgage  money 
or  right  of  redemption,  and  notwitnstanding  the  dissent  of  any  other  person, 
and  that  the  mortgagee  or  any  other  person  interested  does  not  appear,  and 
without  allowing  any  time  for  redemption  or  payment  of  mortgage  mone^, 
the  Court  may  direct  a  sale  on  such  terms  as  it  thinks  fit,  including  deposit 
in  Court  of  a  reasonable  sum  fixed  by  the  Court  to  meet  expenses  of  sale, 
and  secure  performance  of  the  terms ;  but  (3)  in  an  action  by  a  person 
interested  in  the  right  of  redemption,  the  Court  may,  on  the  application  of 
any  Deft,  direct  the  Pit  to  give  security  for  costs,  and  give  the  conduct  of  the 
sale  to  any  Deft,  and  give  directions  respecting  the  Deft's  costs ;  and  (4)  a  sale 
may  be  ordered  without  previously  determining  priorities  of  incumbrancers ; 
and  {Woolley  v.  Cohnany  21  Ch.  D.  169)  at  any  stage  of  a  redemption  action. 
As  to  sales  generally  in  actions  for  foreclosure  and  redemption,  and  as  to 
orders  under  the  Judgment  Law  Amendment  Act,  1864,  on  the  application 
of  judgment  creditors  for  the  sale  of  their  debtor's  interest  in  lands  delivered 
to  them  in  execution  by  virtue  of  the  judgment,  see  in/.  Chap.  XL VII., 
"Mortgages";  and  as  to  sales  in  lieu  of  partition  under  the  Partition 
Acts,  Chap.  XL VI.,  "Partition." 

As  to  the  procedure  by  originating  summons  under  O.  LT,  6a,  b,  v,  sup. 
Chap.  XVnL,  p.  321. 

Power  is  also  given  by  O.  L,  2,  for  the  Court  or  a  Judge,  on  the  application 
of  any  party  to  any  acnon,  to  make  any  order  for  the  sale,  by  any  person 
named 'yi  the  order,  in  such  manner,  &c.,  as  may  seem  desirable,  of  any 
goods,  wares,  or  merchandise  of  a  perishable  nature  or  likely  to  injure  from 
keeping,  or  which  for  any  other  just  and  sufficient  reason  it  may  be  desirable 
to  nave  sold  at  once :  see  Bartholomew  v.  Freeman^  3  C.  P.  D.  316 ;  and, 
upon  admission  of  the  facts  in  the  pleadings,  an  immediate  sale  of  Florida 
State  bonds  was  directed  under  O.  xxxii,  6  :  see  Cvddington  v.  JacksonviUCf 
<fr.  Hail.  Co.,  39  L.  T.  12 ;  0.  A.,  27  Mar.  1878,  A.  1232 ;  and  a  sale  of  a 
foreign  ship  has  been  ordered :  The  HercuUa,  11  P.  D.  10;  and  shares  in  a 
limited  company  are  **  goods,  wares,  or  merchandise"  within  0.  L,  i{:  Evans 
V.  Daviesy  (1893)  2  Ch.  216. 

By  O.  LI,  3,  a  sale  of  property  under  an  order  of  the  Court,  unless  other- 
wise ordered,  is  to  be  with  the  approbation  of  the  Judge,  to  the  best  purchaser 
that  can  be  got,  the  same  to  be  allowed  by  the  Judge,  and  all  proper  parties 
are  to  join  in  the  sale  and  conveyance  as  the  Judge  shall  direct. 

Although  the  usual  practice  in  Chambers  is  to  direct  a  sale  in  the  ordinary 
way  by  an  auctioneer,  the  property  may  still  be  sold  by  auction  before  the 
Master :  see  Pemherton  v.  Barnes ^  13  Eq.  349 ;  Waterhouse  v.  Wilkinson^ 
1  H.  &  M.  636 ;  Sugd.  V.  &  P.  98 ;  Dart,  V.  &  P.  1313. 


FARTIGULARS  AlTD  CONDITIONS. 

By  O.  IJ,  7,  **  the  Court  or  a  Judge  may  refer  to  the  conveyancing  counsel 
of  tne  Court  any  matter  relating  to  the  investigation  of  the  title  to  an  estate 
with  a  view  to  an  investment  of  money  in  the  purchase  or  on  mortgage 
thereof,  or  with  a  view  to  a  sale  thereof,  or  to  the  settlement  of  a  draft  of  a 
conveyance,  mortgage,  settlement,  or  other  instrument,  or  any  other  matter 
which  the  Court  or  Judge  may  think  fit  to  refer,  and  may  receive  and  act 
upon  the  opinion  given. 

By  O.  u,  2,  before  a  sale  by  the  Court  an  abstract  of  the  title  is,  unless 
otherwise  ordered,  to  be  laid  before  a  conveyancing  counsel  for  his  opinion, 

22 
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CONDUCT  OF  SALE. 

^^^  « 

The  conduct  of  tlie  sale  has  (except  in  cases  of  admon,  where  the  property 
ordered  to  be  sold  is  vested  in  an  exor,  admor,  or  trustee)  been  usually  given 
to  the  Pit  or  other  person  having  the  carriage  of  the  j  udgment :  Knolt  v. 
Coitee^  27  Beay.  33;  though  but  for  the  action  he  might  not  have  beeu 
entitled  to  interfere  in  the  sale :  Dale  v.  H'tmi/ton,  10  Ha.  vii. ;  unless  he  has 
leave  to  bid:  DomvUle  v.  Berrington.  2  Y.  &  C.  723:  Sidney  v.  Ranger, 
12  Sim.  118. 

But  the  Court  will  give  the  conduct  to  another  where  a  probable  benefit, 
by  saving  expense,  &c.,  will  result  to  the  parties :  Diron  v.  Pyntr^  7  Ha.  331  ; 
Knott  V.  Coitee,  27  Beav.  33;  e.g.,  under  15  &  16  V.  c.  86,  s.  48,  to  first 
mortgagee  in  a  suit  by  puisne  mortgagee :  Hewitt  v.  Nanstin,  7  W.  B.  5 ; 
28  L.  J.  Ch.  49 ;  32  L.  T.  O.  S.  100 ;  and  in  an  action  to  foreclose  an  equit- 
able mortgage,  the  conduct  was,  in  the  absence  of  contest,  given  to  the 
Defts,  because  it  was  most  to  their  interest  to  obtain  the  best  piice :  Duviee 
T.  Wright,  32  Ch.  D.  220 ;  and  as  they  would  alone  be  liable  for  the  costs  of 
sale,  they  were  not  required,  as  was  done  in  Wotdleg  v.  Colman,  21  Ch.  D. 
169,  to  ^ve  security.  As  a  rule  conduct  is  given  to  mortgagee,  unless  mort- 
gagor wdl  provide  costs  of  sale  and  agree  to  a  reserve  sufficient  to  cover  mort- 
gagee's principal,  interest  and  costs. 

By  O.  L,  10,  **  whenever  in  an  action  for  the  admon  of  the  estate  of  a 
deceased  person,  or  execution  of  the  trusts  of  a  written  instrument,  a  sale  is 
ordered  of  any  propertj  vested  in  any  exor,  admor,  or  trustee,  the  conduct 
of  such  sale  shall  be  given  to  such  exor,  admor,  or  trustee,  unless  the  Court 
or  a  Judge  shall  otherwise  direct." 

If  the  sale  directed  is,  as  in  the  case  of  shares,  to  be  made  out  of  Court, 
the  trustee  or  exor  is  the  proper  person  to  have  the  conduct:  Cobden  v. 
Maynard,  I  N.  B.  354. 

If  the  conduct  of  the  sale  has  been  ^ven  to  some  independent  person, 
neither  Pit  nor  Deft,  with  liberty  to  bid,  will  be  allowed  to  interiere  by 
advertising  the  sale,  without  leave  of  the  Court :  Dean  v.  Wilsony  10  Ch.  D.  136. 

The  solr  of  the  party  having  the  conduct  is  considered,  as  between  vendor 
and  purchaser,  to  be  the  agent  of  all  parties  to  the  sale :  Dalby  v.  PaUtn, 
X  Buss.  &  M.  296 ;  Dale  v.  ffamilton,  sup. 

Every  party  having  the  title  deeds  is  bound  to  facilitate  the  sale :  Knott  v. 
Cottecy  aup, ;  Lively  v.  Hardingy  1  Beav.  343. 


LEAVE  TO  BID. 

In  general,  a  party  to  the  action  will  not  be  allowed  to  bid  at  the  sale,  or 
become  the  purchaser  without  previously  obtaining  leave :  Ehvorthy  v. 
Billing^  10  Sim.'^8 ;  but  the  sale  will  not  necessarily  be  set  aside  because  a 
party  to  the  action  has  without  leave  bid  and  become  the  purchaser  :  WiUon 
Y.  Oreenwoody  lb,  101,  n. ;  and  see  Sidney  v.  Ranger y  12  Sim.  118. 

By  the  Partition  Act,  1868,  s.  6,  on  any  sale  under  the  Act  the  Court  mav 
allow  any  of  the  parties  interested  in  the  property  to  bid  at  the  sale  on  sucn 
terms  as  to  the  Court  seem  reasonable. 

For  orders  under  tiiis  section,  see  Chap.  XLVI.,  **  Partition." 

Leave  to  bid  is  sometimes  contained  in  the  judgment  or  order  for  sale,  but 
an  order  for  that  purpose  is  usually  obtained  at  Chambers  on  notice  to  the 
other  parties. 

Leave  to  bid  will  not  in  general  be  given  to  the  party  having  the  conduct 
of  the  sale :  Domville  v.  BerringUmy  2  Y.  &  C.  723 ;  Sidney  v.  RangeVy  sup,  ; 
and  see  Verrall  v.  Cathcarty  27  W.  B.  645,  where  (not  following  Pennington 
r.  Dalbiacy  18  W.  B.  684)  leave  to  the  party  having  the  conduct  of  the  sale 
in  a  partition  action  was  refused ; 

— nor  to  an  exor  in  an  admon  action :  Geldard  v.  Randally  9  Jur.  1085 ; 
and  guosre  whether  to  the  solr  for  the  exor:  Coaks  v.  Boswelly  11  App.  Ca. 
232,  242,  245 ; 

— nor  to  a  receiver :  AJvine  v.  Bandy  1  Flan.  &  K.  196 ; 

— ^nor  to  a  guardian  ad  litem :  Dodson  y.  Bishopy  V.-C.  W.  at  Chambers, 
29  May,  1862 ; 

— ^nor  to  a  trustee,  ui^esB  aU  the  c«.  g.  <,  who  are  mi  juris  ponsent,  and  no 
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other  piirchaser  at  an  adequate  price  can  be  found :  Tfrmafd  y.  Trenehard, 
4  Cli.  537,  547 ;  Farmer  y.  Deatit  32  Beay.  327  ;  and  see  Lewin,  556,  557. 

Generally  the  solr  of  a  party  who  cannot  buy,  is  equally  unable  to  buy ; 
but  where  the  client  is  at  liberty  to  buy,  his  solr  will  not  be  disqualified 
from  buying  by  the  mere  fact  of  his  name  appearing  on  the  particulars : 
Quest  y.  Smj/the,  5  Ch.  551. 

As  to  the  effect  of  leaye  to  bid  in  putting  an  end  to  disability  to  purchase, 
see  Coak$  y.  Boawdl,  1 1  App.  Ca.  232,  $up. 


CONSENT  OF  INCU1CBRANCEB8. 

When  the  estate  is  subject  to  a  mortgage  or  other  incumbrance  it  cannot 
be  sold  free  therefrom  unless  the  incumbrancer  consents,  and  if  a  party,  he 
must  elect  at  once  whether  it  shall  be  so  sold :  Langton  y.  X.,  1  Jur.  N.  S. 
1078 ;   Wickmden  y.  Bayson,  6  D.  M.  &  G.  210. 

An  incumbrancer  electing  that  the  sale  should  be  free  from  his  incum- 
brance was  ordered  to  produce  and  leaye  the  title  deeds  necessary  for  the 
sale ;  but  notice  was  to  be  giyen  to  him  before  their  deliyery  to  the  purchaser: 
Livesey  y.  Harding,  1  Beav.  343. 

Unless  the  estate  has  been  ascertained  to  be  free  from  incumbrances,  the 
order  for  sale  usually  directs  a  preliminary  inquiry  what  incumbrances  affect 
it,  and  what  are  their  priorities:  v,  in/.  Chap.  XLIY.,  **  Administration,*' 
p.  1428 ;  and  the  estate  is  ordered  to  be  sold  free  from  the  incumbrances,  if 
any,  of  such  of  the  incumbrancers  as  shall  consent  to  the  sale,  and  subject 
to  the  incumbrances  of  such  of  them  as  shall  not  consent,  leaving  the  incum- 
brancers to  coDsent  at  Chambers  to  the  sale,  if  they  think  fit. 

By  the  Conveyancing  Act,  1881,  s.  5,  (1)  where  land  subject  to  any 
incumbrance  is  sold  by  or  out  of  the  Court,  the  Court  is  empowered,  on  the 
application  of  any  party  to  the  sale,  to  "direct  or  allow"  payment  into  Court, 
in  case  of  an  annual  sum  charged  on  the  land,  or  of  a  capital  sum  charged 
on  a  determinable  interest  in  the  land,  of  such  amount  as.  when  invested  in 
Government  securities,  will  be  sufficient  by  the  dividends  to  provide  for  that 
charge,  **  and  in  any  other  case  of  capital  money  charged  on  the  land,  of  the 
amount  sufficient  to  meet  the  incumbrance  and  any  interest  due  thereon ; 
but  in  either  case  there  shall  also  be  paid  into  Court  such  additional  amount 
as  the  Court  conniders  will  be  sufficient  to  meet  the  contingency  of  further 
costs,  expenses,  and  interest,  and  any  other  contingency,  except  depreciation 
of  investments,  not  exceeding  one-tenth  part  of  the  original  amount  to  be 
paid  in,  imless  the  Court  for  special  reason  thinks  fit  to  require  a  larger 
additional  amount."  (2)  Thereupon  the  Court  may,  either  after  or  without 
notice  to  the  incumbrancer,  declare  the  land  to  be  freed  from  the  incum- 
brance, and  make  any  order  for  conveyance,  or  vesting  order,  proper  for 
giving  effect  to  the  sale,  and  give  directions  for  the  retention  and  investment 
of  the  money  in  Court.  (3)  After  notice  served  on  the  persons  interested, 
the  Court  may  direct  payment  or  transfer  of  the  money  or  fund  in  Court  to 
the  persons  entitled,  and  give  directions  respecting  the  application  and  dis- 
tribution of  the  capital  or  incoine  thereof. 

Applications  under  the  section  should  be  made  in  Chambers :  Patching  y. 
Barnett,  30  W.  B.  244 ;  and  see  O.  LV,  2  ( 14^.  For  forms,  see  D.  C.  P.  670, 671 . 
On  an  application  under  the  section  tne  Court  will  decide  a  question  of 
construction  involving  the  determination  of  interests  in  future,  if  so  to  do  is 
necessary  in  order  to  ascertain  what  sum  ought  to  be  set  aside  to  answer 
incumbrances:  Be  Frame's  Contract,  (1895)  2  Ch.  256 ;  Ih,  778,  C.  A. 

On  a  sale  of  land  charged  with  legacies,  where  releases  could  not  be  pro- 
cured from  all  the  legatees,  and  the  purchase-money  largely  exceeded  the 
incumbrances,  the  Court  made  an  order  imder  the  section :  Archdale  y. 
Anderson,  21  L.  B.  Ir.  627. 

The  Court  will  not  Teven  if  it  can)  oblige  a  yendor  to  pay  money  into 
Court  for  the  purpose  oi  discharging  an  incumbrance,  where  so  to  do  would 
inflict  great  hardship ;  e.g.,  where  the  amount  necessary  to  procure  discharge 
of  a  rent-charge  far  exceeded  the  amount  of  the  purcliase-money :  Be  G.  N, 
Bail  Co,  &  Sanderson,  25  Ch.  D.  788 ;  and  {semble)  the  words  **  direct  and 
allow  "  apply  respectiyely  to  sales  by  and  out  of  Court :  Ibid, 
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DEPOSIT. 

The  ordinary  conditions  of  sale  provide  that  the  purchaser  is  at  the  time 
of  sale  to  pay  a  deposit  on  the  amount  of  his  purchase-money  to  the  person 
appointed  oy  the  Judge  to  receive  it. 

The  person  appointed  to  receive  the  deposit  is  usually  required  to  enter 
into  a  recognizance  with  one  or  more  sureties  duly  to  account  for  and  pay 
what  he  may  receive,  or  to  transfer  into  Court  a  fund  as  security  for  the 
deposit  to  be  received :  see  Form  8,  tup,  p.  335.  From  the  expense  of  giving 
security  it  is  not  often  required  on  the  sale  of  small  properties,  or  where  the 
parties  being  all  sui  juris  agree  to  waive  it :  see  Dan.  880.  For  form  of  re- 
cognizance, see  D.  C.  F.  646  seq. 

Where  a  deposit  has  been  received  at  the  sale  the  certificate  appoints  a 
day  for  its  payment  into  Court  without  further  order;  and  the  recipient 
making  default  in  paying  it  in  may  be  compelled,  by  an  order  to  be  obtained 
at  Chambers  on  summons,  to  pay  it  in  within  a  limited  time :  see  Form  9, 
9up,  p.  33d. 

Auctioneers  were  held  justified  in  handing  over  deposit,  less  their  char^, 
to  the  vendor's  solr,  he,  and  not  they,  being  the  proper  person  to  pay  it  mto 
Court :  Brown  v.  Farebrother,  68  L.  J.  Ch.  3 ;  69  L.  T.  822. 

SALE  OUT  OP  OOTJ&T. 

By  O.  LI,  la,  '*  in  all  cases  where  a  sale,  mortgage,  partition,  or  ezchanga 
is  ordered,  the  Court  or  a  Judge  shall  have  power,  in  addition  to  the  powers 
already  existing,  with  a  view  to  avoiding  expense  or  delay,  or  for  other  good 
reason,  to  authorize  the  same  to  be  carried  out,  either  as  at  present  (a.)  by 
laying  proposals  before  the  Judge  in  Chambers  for  his  sanction;  or  (b)  by 
proceemngs  altogether  out  of  Court,  any  moneys  produced  thereby  being  paid 
into  Court  or  to  trustees,  or  otherwise  dealt  with  as  the  Judge  in  Chambers 
may  order.  Provided  that  the  Judge  shall  not  authorize  the  said  proceedings 
altogether  out  of  Court,  unless  and  imtil  he  is  satisfied,  by  such  evidence  as 
he  snail  deem  sufficient,  that  all  persons  interested  in  the  estate  to  be  sold, 
mortgaged,  or  exchanged,  are  before  the  Court,  or  are  bound  by  the  order  for 
sale,  mortgage,  partition,  or  exchange,  and  every  order  authorizing  the  said 
proceedings  altogether  out  of  Court  shall  be  prefaced  by  a  declaration  that 
the  Judge  is  so  satisfied  as  aforesaid,  and  a  statement  of  the  evidence  upon 
which  such  declaration  is  made."    For  O.  Li,  1  (b),  v.  sup.  p.  339. 

Kay,  J.,  in  directing  a  sale  out  of  Court,  required  that  the  reserved  bid  and 
the  auctioneer's  remuneration  be  fixed  by  the  Master,  and  the  purchase- 
money  paid  directly  into  Court :  FiU  v.  TFhite,  57  L.  T.  659 ;  Be  Stedman, 
68  L.  T.  709. 

"Where  at  an  auction  a  stranger,  having  no  intention  to  buy,  made  several 
biddings,  and  ran  up  the  price,  the  vendors,  having  no  knowledge  of  these 
di^onest  biddings,  were  able  to  enforce  the  contract :  Union  Bank  of  London 
V.  Munster,  37  C&.  D.  51 ;  36  W.  E.  72. 

Where  in&mts  were  interested,  the  Court  required  the  allegations  in  the 
claim  to  be  verified  by  affidavit:  WillU  v.  W,,  88  W.  E.  7 ;  61 X.  T.  610. 

SALS  BY  PBIVATB  CONTBAOT. 

Under  a  judgment  for  sale,  the  sale  is  as  a  rule  by  public  auction ;  but 
proposals  may  be  carried  in  for  sale  by  private  contract :  O.  Li,  la.  An 
advanta^^eous  offer  will  be  at  once  accepted :  Bowie  v.  Lucy,  4  Ha.  311 ;  and 
without  inquiry  in  Chambers,  if  the  evidence  is  satisfactory :  Pimm  v.  Insall, 
10  Ha.  Ixxiv. ;  Dart,  V.  &  P.  1313. 

Property,  which  the  Pit  was  authorized  to  sell  by  auction,  could  not, 
after  an  attempt,  which  failed,  to  sell  in  that  way,  be  sold  by  tender  in 
Chambers,  without  an  express  order  to  that  effect:  Berry  v.  Oibbons,  25 
£q.  150 ;  but  where  the  sale  by  auction  which  failed  was  one  of  the  terms  of 
a  compromise  which  had  been  sanctioned  by  the  Court,  and  was  not  pursuant 
to  any  actual  direction,  a  subsequent  sale  by  private  contract  was  not 
invalid :  Bowfiefd  v.  Hodges,  33  Beav.  90. 

As  to  the  duty  of  a  person  in  a  fiduciarv  position  purchasing  property 
which  is  being  sold  imder  the  direction  of  the  Court  to  make  fair  disclosure 
of  information  in  his  possession,  and  that  it  does  not  follow  that  because 
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information  on  some  material  point  is  ofTered  or  given  on  request  by  the 
purchaser,  it  must  therefore  be  given  on  all  others*  as  to  which  it  is  neither 
offered  nor  requested,  and  concerning  which  there  is  no  implied  repre- 
sentation, positive  or  ne^tive,  direct  or  indirect,  in  what  is  actually  stated, 
see  Coaka  v.  Boswtll,  11  App.  Ca.  232 ;  rev.  S.  C,  27  Ch.  D.  424,  C.  A. 


CERTTFYINO  RESULT. 

The  ordinary  conditions  of  sale  (see  R.  S.  C,  App.  L.  15)  fix  a  time  at 
which  the  Master  will  proceed  to  certify  the  result  of  the  sale  when  the  pur- 
chaser or  his  solrs  may  attend.    For  forms,  see  D.  C.  F.  652  et  seq. 

By  O.  LI,  6a  (B.  S.  C.  Dec.  1885],  the  particulars  of  sale  are  to  be  signed 
by,  and  the  result  of  the  sale  certified  under  the  hands  of,  the  auctioneer  and 
the  solr  of  the  party  having  the  conduct  of  the  sale,  and  it  is  not  neoesnaiy 
to  file  any  affidavit  verifying  the  particulars  or  the  result  of  the  sale. 
See  Dan.  883.  Such  certificate,  with  the  particulars  and  bidding  paper, 
which  are  to  be  referred  to  therein  (see  Form  16,  R.  S.  C.  App.  L.,  as  sub- 
stituted by  r.  6a),  are  to  be  left  at  Chambers  at  least  a  clear  day  before  the 
day  appointed  for  settling  the  Master's  certificate :  O.  Li,  6. 

As  to  preparing  and  signing  the  certificate,  see  O.  LV,  66a  and  67,  sup. 
Chap.  XvIIl.,  *'  Chambbhs  *' ;  and  it  need  not  be  signed  by  the  Judge ;  and 
imless  an  order  to  discharge  or  vary  the  certificate  is  made,  is  to  be  deemed 
to  be  approved  and  adopt^  by  the  Judge :  r.  65. 

The  certificate  is  transmitted  by  the  Master  to  the  Central  Office  to  be  there 
filed,  and  thenceforth  becomes  binding  on  all  parties  to  the  proceedings, 
unless  discharged  or  varied  on  application  by  summons,  within  eight  clear 
days  after  the  tiling ;  subject  to  tne  power  of  the  Court,  on  motion  or  sum- 
mons, to  open  any  such  certificate  at  any  time  after  the  same  has  become 
binding:  O.  LV,  70,  71;  and  see  Bridgery.  Fen/old,  1  E.  &  J.  28;  Barlow 
V.  Osborne,  6  H.  L.  C.  656. 

Until  the  certificate  becomes  binding,  the  highest  bidder  has  not  become 
the  purchaser  with  the  rights  or  liabilities  of  an  owner ;  and  any  loss  to  the 
property  by  fire  or  otherwiNC  falls  on  the  vendor :  Jiixp,  Minor,  1 1  Ves.  559 ; 
Twigg  V.  Fifiefd,  13  Ves.  518  ;  and  see  Palmer  v.  Ooren,  4  W.  R.  688. 

After  the  certificate  becomes  binding,  any  loss  arising  from  accident, 
without  fault  of  the  vendor,  falls  on  the  purchaser,  who  is  refi;arded  in  equity 
as  the  owner :  Bobertaon  v.  Skelton,  12  Beav.  260 ;  and  the  sale  may  lie 
enforced  against  his  represve,  though  not,  as  has  been  said,  without  suit  for 
specific  performance:  see  Sujird.  Y.  &  P.  109. 

The  purchaser  of  a  mere  life  estate  is  in  a  different  position,  and  must 
complete,  though  the  life  drops  in  the  interval  before  the  certificate  becomes 
absolute :  Anstm  v.  Towgood,  1  J.  &  W.  637 ;  Vesey  v.  Elwoody  3  Dr.  &  War. 
74;  and  see  MUtican  v.  Vawlerplank,  11  Ha.  136,  140. 

Formerly,  in  the  case  of  sales,  under  a  decree  or  order  of  the  Court,  by 
public  auction-  or  by  sealed  tenders  (though  not  by  private  contract,  see 
Millican  v.  Vanderplniik,  11  Ha.  136),  one  common  ground  of  application 
before  the  expiration  of  the  eight  davs  was  to  have  the  oiddings  opened,  i.  e., 
that  an  intending  purchaser  might  be  allowed  to  offer  an  advance  upon  the 
price  for  which  the  estate  was  originally  sold,  and  for  this  purpose,  that  the 
property  might  again  be  submitted  to  public  competition :  see  WaUrhouBt  v. 
Wilkiuaon,  1  H.  &  M.  636 ;  Bnrlow  v.  Osborne,  6  H.  L.  C.  556 ;  Be  Jones, 
1  Gitf.  284  ;  8  W.  R.  56 ;  Etving  v.  WaiU,  1  Eq.  440.  And  for  the  practice 
in  such  cises,  see  Seton,  3rd  ed.*  1202-7 ;  Dart,  V.  &  P.  1330,  1331. 

But  by  the  Sale  of  Land  by  Auction  Act,  1867  (30  *  31  V.  c.  48),  s.  7,  the 
highest  bond  fide  bidder  at  a  sale  by  auction  of  land  under  an  order  of  the 
Court,  provided  he  has  bid  a  sum  equal  to  or  higher  than  the  reserved  price 
(if  any),  will  be  declared  and  allowed  the  purchaser,  unless  the  Court  or 
Jud^e,  on  the  ground  of  improper  conduct  in  the  management  of  the  sale, 
upon  the  application  of  any  person  interested  in  the  land  (such  application  to 
be  made  before  the  Master's  certificate  of  the  result  of  the  sale  nas  become 
binding)  either  opens  the  biddings,  holding  such  purchaser  bound  by  his 
bidding,  or  discharges  him  from  being  the  purchaser,  and  orders  the  property 
to  be  resold  upon  such  terms,  as  to  costs  or  otherwise,  as  the  Court  or  Judge 
sliaU  think  fit, 
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The  principle  of  the  Act,  preyenting  the  opening  of  biddings,  applies  as 
much  to  sales  by  private  contract  as  by  public  auction  :  Re  BartUU^  Newman 
T.  HiH^k,  16  Ch.  D.  561. 

To  open  biddings  since  this  Act  there  must  have  been  unfair  or  grossly 
improper  conduct,  bordering  on  fraud,  in  the  management  of  the  sale,  not 
m.er©ly  error  of  juds^ment:  Delves  v,  /).,  20  Eq.  77;  Brown  y,  Oakshott^  38 
Ti.  J.  Ch.  717  ;  GrifHth^  v.  Jones^  15  Eij.  279 ;  Re  BartUtt^  sup, ;  Re  Oriental 
Bank  Gitrparation,  56  L.  T.  868. 

Mortgagees  selling  under  the  direction  of  the  Court  are  not  prejudiced  by 
the  acts  of  other  parties  in  employing  a  person  to  make  fictitious  biddings  : 
Union  Bank  of  London  v.  Munster,  37  Ch.  D.  51. 


Section  II. — Completion  op  Sale. 

1.  Inquiry  as  to  Title. 

Let  an  inquiry  be  made  whether  a  good  title  can  be  made  to  the 
hereditaments  (comprised  in  Lot  — )  whereof  A.  has  been  allowed  the 
purchaser  by  the  Master's  certificate  [^or  the  order],  dated  &c.y  and 
being  (part  of)  the  estates  directed  to  be  sold  by  the  judgment  or  order, 
dated  &c. 

For  inquiries  as  to  title  in  specific  performance  actions,  see  Chap.  L., 
**  Specific  Perfo&manoe." 


2.  Order  to  pay  in  Purchase-Money  on  Purchaser's  Application — 
Deposit — Timber — Interest — Title  accepted. 

Upon  the  application  by  summons  dated  &c.|  of  A.,  the  person  by 
the  Master's  certificate  dated  &c,,  certified  to  be  [or  by  the  order  dated 
&c.,  allowed]  the  purchaser  of -(the  hereditaments  comprised  in  Lot  — 
part  of)  the  estates  sold  under  the  judgment  \_or  order]  dated  &c. ;  and 
upon  hearing  the  solrs  for  the  applicant,  and  for  the  Pit  [or  Deft  B., 
the  party  having  the  conduct  of  the  sale],  requesting  the  investment  of 
the  purchase- money ;  and  upon  reading  the  said  judgment  [_or  order] 
and  certificate  (and  the  conditions  of  sale  and  the  certificate  of  the 
fund) ;  and  the  applicant  by  his  solr  declaring  himself  content  with 
the  title  to  the  premises,  Let  the  applicant  A.,  on  or  before  the  —  day 
of  —  lodge  into  Court,  as  directed  in  the  schedule  hereto,  £ — ,  being 
the  purchase-money  for  the  premises  [//*  deposit  made^  being  the 
balance  of  the  purchase-money  for  the  premises,  after  deducting  the 
sum  of  £  — ,  paid  as  a  deposit  at  the  time  of  sale ;  If  timber y  and  the 
sum  of  £ — ,  the  amount  of  the  valuation  of  the  timber  on  the  premises; 
If  interest^  and  the  sum  of  £ —  for  interest  on  the  said  sum  of  £ —  at 
the  rate  of  £ —  p.  c.  per  ann.  from  the  —  day  of  —  to  the  said  —  day 
of  —  after  deducting  income  tax];  And  Let,  upon  such  payment 
beiii^  made,  the  applicant  be  let  iuto  posseasioa  of  the  premises,  ai^d 
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into  receipt  of  the  rents  and  profits  thereof,  from  the  —  daj  of  — , 
and  all  proper  parties  are  to  join  in  and  execute  a  proper  conveyance 
of  the  premises  to  the  applicant,  or  as  he  shall  direct,  such  conveyance 
to  be  settled  by  the  Judge,  in  case  the  parties  differ ;  And  the  said 
sum  of  £ —  is  \^Jfso^  and  the  said  sums  of  £ —  and  £ —  are]  not  to  be 
paid  out  [except  for  the  purchase  of  such  anns,  and  such  anns  are  not 
to  be  sold,  transferred,  or  otherwise  disposed  of]  without  notice  to  the 
applicant. — [Add  Lodgment  Schedule,  Form  No.  3,  p.  206.] 

N.B.— This  order  is  now  rarely  made,  the  money  bein^  lodged  in  Court  on  a 
Master's  schedule  under  O.  u,  3a:  see  D.  C.  F.  659,  ana  ivfra,  p.  351,  notes. 

For  orders  to  pay  in  balance  of  purchase-money,  after  paying  off  incum- 
brances, or  where  mortgage  debts  are  to  be  kept  on  foot,  see  Chap.  XL VII., 
'*  Mortgages." 

For  order  to  pay  in  purchase-money  of  a  life  policy,  and  thereupon  the 
purchaser  *'  to  be  entitled  to  the  benefits  of  the  said  policy  from  the  —  day 
of  — ,"  with  directions  to  assign  and  assure  the  same  to  him,  see  Cohhold  v. 
Fif^k.  V.-C.  W.  at  Chambers,  19  Jan.  1854,  A.  337. 

Where  there  are  several  purchasers,  they  may  all  be  comprised  in  one 
schedule.    See  D.  C.  F.  661,  662. 


3.  Paying  in  Purchase-Money  by  Instalments. 

Upon  the  application  of  B.  &c.  [Form  2,  sup."]^  and  the  applicants, 
by  their  solr,  declaring  themselves  content  with  the  title  to  &o.,  Let 
the  said  B.  &c.,  on  or  before  &c.,  lodge  the  sum  of  £16,200  (being  the 
balance  of  £21,600,  the  purchase- money  for  the  hereditaments  com- 
prised in  Lot  1,  in  the  conditions  of  sale  mentioned,  after  deducting 
£5,400,  the  first  instalment  already  paid  into  Court,  pursuant  to  the 
order  dated  &c.),  and  interest,  as  after  mentioned,  into  Court  &c.,  by 
the  instalments,  and  within  the  respective  times  mentioned  in  the 
schedule  hereto,  together  with  interest  as  therein  mentioned. — [Add 
Lodgment  Schedule,  Form  No.  3,  p.  206.] 

4.  Order  to  enforce  Payment  into  Court,  on  Vendor^s  Application — 

Title  held  to  he  accepted. 

Upon  the  application  of  the  Pit,  and  upon  reading  an  affidavit  of  &c. 
of  service  on  A.,  the  purchaser,  "  And  it  appearing  to  the  satisfaction 
of  the  Judge  that  the  said  A.,  the  purchaser  of  the  said  lots,  has  not 
taken  any  objection  to  the  title  to  the  hereditaments  comprised  in  the 
said  lots  respectively,  within  the  time  limited  by  the  conditions  of  sale, 
and  that  the  only  requisitions  upon  or  with  respect  to  the  same,  or  the 
abstract  thereof  made  by  the  said  A.  have  been  fully  and  satisfactorily 
complied  with,  and  the  Judge  being  of  opinion  that  the  said  A.  is  to  be 
deemed  to  have  approved  of  and  accepted  the  title  to  the  said  lots." — 
Directions  to  lodge  the  purchase-money,  with  interest ;  and  thereupon, 
for  possession,  conveyance,  and  notice  [««/?.,  Form  2] ;  and  Let  the 
said  A.  pay  to  the  Pit  B.  his  costs  of  this  application,  to  be  taxed  &c. — 
Jones  V.  Gloster,  V.-C.  K.  at  Chambers,  28  Nov.  1861,  A.  2239. 

For  form  of  summons,  see  D.  C.  F.  671. 
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5.  Order  for  Purchaser  to  leave  Convei/ance  to  be  settled. 

Let  D.  (the  purchaser),  within  four  days  after  service  of  this  order, 
leave  at  the  Chambers  of  the  Judge,  situate  &c..  the  draft  of  the 
conveyance  of  &c.,  to  the  intent  that  such  draft  may  be  settled  by  .the 
Judge  pursuant  to  the  order  dated  &c. — Leach  v.  Westall,  V.-C  M.  at 
Chambers,  18  March,  1870,  B.  732 ;  Goodwin  v.  Lanceman^  V.-C.  M.  at 
Chambers,  23  Nov.  1876,  A.  1981. 

For  form  of  summons,  see  D.  C.  F.  664. 

6.  Compensation  out  of  the  Purchase- Motk^i/  allowed  to  Purchaser  kept 
out  of  Possession  for  more  than  a  Year  from  the  Time  fixed  for 
Completion. 

Upon  the  application  by  summons  &c.  of  J.,  the  person  by  the  certi- 
ficate dated  &c.,  certified  to  be  the  purchaser  of  the  premises  comprised 
in  Lot  1,  part  of  the  estates  sold  under  the  judgment  dated  &c.,  and 
upon  reading  &c..  Let  the  funds  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto,  the  several  sums  of  £ — ,  £ — ,  and  £ — ,  making 
together  £ — ,  thereby  directed  to  be  paid  to  the  applicant  J.,  being  for 
compensation  in  respect  of  the  several  matters  mentioned  in  his 
affidavit,  filed  &c. ;  And  Let  the  costs  of  the  applicant  by  the  order 
dated  &c.  directed  to  be  taxed  and  to  be  paid  by  the  Pit  J.  when  so 
taxed  &c.,  be,  notwithstanding  such  order,  paid  as  directed  in  the 
said  schedule ;  And  Let  the  Pit  B.  within  (seven  days)  after  service  of 
this  order  deliver  to  the  applicant  J.  the  conveyance  of  the  said 
premises  and  the  title  deeds  relating  to  the  same ;  And  Let  the  costs  of 
the  applicant  of  this  application  and  consequent  thereon,  be  taxed  &c. 
Costs  of  the  Pits  and  the  Defts  of  this  application,  and  consequent 
thereon,  to  be  costs  in  this  action.  — [Add  Payment  Schedule,  Forms 
Nos.  45  and  32,  pp.  221  and  219.]— See  Thomas  y.  Buxton,  M.  B., 
1  May,  1869,  B.  1694  ;  JS.  (7.,  8  Eq.  120. 

For  form  of  summons,  see  D.  C.  F.  663. 

7.  Order  to  pay  off  Mortgagee  out  of  PurcJiase-Money  in  Court. 

Let  upon  the  execution  by  M.  (mortgagee)  of  the  respective  convey- 
ances to  H.  and  L.  of  the  hereditaments  comprised  in  Lots  1  and  2 
(whereof  the  said  H.  and  L.  have  been  certified  to  be  the  purchasers 
by  the  Master's  certificate,  dated  &c.,  and  which  are)  now  in  mortgage 
to  the  said  M.,  such  execution  to  be  certified,  the  fund  in  Court  be 
dealt  with  as  directed  in  the  schedule  hereto.  Direction  to  tax  mort- 
gagee's costs ;  Pit  to  pay  purchaser's  costs  of  appearance  and  be 
allowed  them,  and  Pit's  and  Deft's  costs  of  application  to  be  costs  in 
the  action. — [Add  Payment  Schedule,  Form  No.  68,  p.  224.] — See 
Sutton  V.  Downham,  M.  B.  at  Chambers,  3  Aug.  1860,  B.  1974. 

For  forms  of  application,  see  D.  C.  F.  668,  669. 

In  the  case  of  an  equitable  mortgage  the  order  will  be  for  delivery  of  the 
deeds  in  the  possession  of  the  mortgagee,  on  payment  of  his  principal, 
interest  and  costs. 

For  waiver  by  first  mortgagees,  not  parties,  of  their  claim  to  the  proceeds 
of  a  sale  by  the  Court  of  part  of  the  mortgaged  property,  they  being  other- 
wise secured,  see  E.  Macclesfield  v.  Owen,  M.  B.  12  «fuly,  1859,  B.  2121. 
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8.  Mortgagee  having  purchased  the  Mortgaged  Copyholds  under  an 
Order  for  Sale^  to  hold  free  of  the  Equity  of  Redemption. 

Usual  directions  for  completion  of  purcliase  [Form  2,  p.  845] :  And 
it  appearing  that  the  lands  comprised  in  the  said  contract  are  copyhold 
of  inheritance  of  the  manor  of  K.,  in  the  county  of  — ,  and  that  the 
legal  estate  of  the  said  lands  is  already  vested  in  the  Pit  F.  as 
mortgagee  of  the  estate  of  the  said  B.,  the  intestate,  the  said  F., 
having  been  on  the  —  day  of  —  duly  admitted  tenant  of  the  said 
lands  according  to  the  custom  of  the  said  manor,  as  mortgagee  thereof, 
pursuant  to  a  conditional  surrender  thereof,  dated  &c.,  Declare  that 
upon  such  lodgment  being  made  the  said  lands  comprised  in  the  said 
contract  (are  to)  be  held  by  the  said  Pit  F.  as  copyhold  of  inheritance 
of  the  said  manor  according  to  the  custom  thereof,  for  his  own  absolute 
use  and  benefit,  freed  from  all  equity  of  redemption  of  the  said  K.,  or 
any  persons  claiming  under  him,  and  tree  from  the  claims  of  all  other 
the  creditors  of  the  said  P. — Foxton  v.  Jackson^  V.-C.  H.,  24  June, 
1878,  A.  2512. 

9.  Heir-at'Law  of  Intestate  becoming  Purchaser  under  Courts  Estate 
to  be  held  by  him  discharged  from  Claims  of  Creditors. 

UsTTAL  directions  for  completion  [Form  2,  p.  345]  :  And  it  appearing 
that  the  legal  estate  of  the  lands  is  already  vested  in  the  Deft  W.  E., 
as  the  heir-at-law  of  the  intestate,  This  Court  doth  declare  that  upon 
such  lodgment  as  aforesaid  being  made,  the  said  lands  (are  to)  be  held 
by  the  said  Deft  in  fee  simple  for  his  own  absolute  use  and  benefit, 
free  from  the  claims  of  the  Pits  and  other  the  creditors  of  the  in- 
testate.— Cutler  V.  Entwistle.Y.'Q.  K.,  27  May,  1861,  A.  1239,  penned 
by  V.-C. 

In  the  case  of  an  intestate  dying  after  the  Land  Transfer  Act,  1897,  the 
order  would  be  for  the  admor  to  convey. 

10.  Mortgage y  by  Consent,  kept  on  Foot,  on  Sale  free  frotn  Iticum- 
brances — Difference  of  Purchase-Money  to  be  paid  into  Court. 

''  And  the  said  C.  &c.,  the  legal  pers.  represves  of  the  said  T.,  the 
mortgagee  named  in  the  said  indenture  of  mortgage,  dated  &c.  (being 
a  mortgage  of  the  premises  comprised  in  the  said  lot),  by  their  solr, 
waiving  all  claims  and  demands  against  the  estate  of  the  testator  B., 
or  his  real  or  pers.  represves,  under  or  in  consequence  of  the  said 
indenture,  in  respect  of  the  principal  sum  of  £ —  now  due  to  them  on 
the  security  thereof,  and  all  interest  and  other  moneys  due  or  to 
become  due  under  or  by  virtue  thereof ;  Let,  at  the  said  purchaser's 
request,  the  said  Lot  —  remain  subject  to  the  said  mortgage  debt  of 
£ —  secured  thereon  by  the  said  indenture,  dated  &c.,  and  now  due  to 
the  said  C.  &c. — Directions  for  lodgment  into  Court  of  balance  oi 
purch^0-mone^." — ^Thereupon  directions  for  possession  wd  convey* 
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ance  to  purchaser,  ''  subject,  nevertheless,  to  the  said  sum  of  £ —  due 
on  the  security  of  the  said  hereditaments  as  aforesaid,  and  the  interest 
thereon." — Notice  of  dealing  &c. — [Add  Lodgment  Schedule,  Form 
No.  3.]— See  Re  Goldringy  G.  v.  G,,  M.  R  at  Chambers,  25  Jan. 
1875,  A.  107;  and  Robinson  y,  Barnes^  M.  B.  at  Chambers,  24  June 
1861,  B.  1322. 

For  form  of  applicatioQ,  see  D.  C.  F.  668. 

For  an  order  where  part  of  the  mortgage  debt  was  to  be  paid  by  the 
purchaser  to  the  mortgagee,  and  the  balance  to  remain  on  the  securitv,  and 
the  residue  of  the  purchase-money  to  be  paid  into  Court,  see  Winnifrith  v. 
Otrd,  V.-C.  M.  at  Chambers,  22  Deo.  1876,  B.  3615. 

11,  Order  to  deliver  Title  Deeds  to  several  Purchasers. 

Let  all  deeds  and  documents  relating  to  the  hereditaments  comprised 
in  each  of  the  said  lots,  in  the  custody,  possession,  or  power  of  any  of 
the  parties  to  this  action  be  delivered  to  the  respective  purchasers  of 
such  lots. —  Whitford  v.  Steele,  M.  R.  at  Chambers,  I  Nov.  1861, 
B.  1937. 

For  form  of  application,  see  J).  C.  F.  666. 

12.  The  like — Deeds  relating  jainthj  to  other  Estates, 

Let  such  deeds  and  writings  as  relate  solely  to  the  estate  comprised 
in  the  said  Lot  No.  6  {the  larger  lot),  and  also  such  as  relate  to  the 
same  jointly  with  other  estates  of  less  value,  be  delivered  to  B. 
( purchaser),  or  to  whom  he  shall  appoint,  he  submitting  to  produce 
such  last-mentioned  deeds  and  writings  on  necessary  occasions,  and  to 
g^ve  an  acknowledgment  and  undertaking  for  safe  custody  of  the  same 
as  provided  by  the  9th  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  ;  But  as  to  such  of  the  deeds  and  writings  as 
relate  to  the  said  estate  purchased  by  him  jointly  with  other  estates  of 
greater  value,  the  persons  entitled  to  such  estates  of  greater  value  are 
to  give  to  him  a  like  acknowledgment  and  undertaking  for  safe 
custody  of  such  deeds  and  writings ;  And  in  case  any  dispute  shall 
arise  between  the  parties  touching  the  copies  of  any  particular  deeds 
or  writings  relating  to  the  said  estates,  the  same  is  to  be  settled  by 
(the  Judge). — See  Z.  Kinnaird  v.  Christie^  L.  C,  22  March  1809, 
B.  414. 

13.  Substituted  Purchaser, 

Upon  the  application  by  summons  &c.  of  A.  B.,  the  purchaser  &c., 
and  of  C.  D.,  and  upon  hearing  the  solrs  for  the  applicants  and  for  the 
Pit ;  And  the  said  C.  D.  declaring  himself  content  with  the  title  &c., 
Let  upon  the  said  C.  D.  lodging  in  Court  as  directed  in  the  schedule 
hereto  £ — ,  the  said  C.  D.  be  substituted  for  the  said  A.  B.  as  the 
purchaser  of  &c. — [Add  Lodgment  Schedule,  Form  No.  3,  p.  206.] — 
See  Moeton  v.  Booth,  Chitty,  J.,  28  Jan.  1887,  B.  130. 

For  form  of  summons,  see  D.  C.  F.  673. 

For  order  substituting  a  person  in  place  of  a  purchaser  who  died  after 
payment  in  of  his  purchase-money,  bat  before  conveyance,  on  producing 
probate  uf  hia  wHl,  i^owing  he  had  not  devised  the  premises,  and  by  consent 
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of  his  heir,  and  directmg  conveyance  to  such  person,  see  Matchett  y.  Palmer, 
V.-O.  K-B.,  7  Mar.  1850,  B.  668 ;  Haire  v.  LoviU,  M.  E.,  27  Apr.  1850, 
A.  919. 


NOTES. 
DELIVERY  OF  ABSTIUOT — ^INYBSTIOATION  OF  TITLE. 

The  general  conditions  of  sale  provide  (R.  S.  C.  App.  L.  15)  that  the 
vendor  within  a  specified  time  (usually  eight  days)  after  the  certificate  has 
become  binding  shall  deliver  to  each  purchaser  or  his  solr  an  abstract  of  the 
title  to  the  lot  purchased,  and  also  that  each  purchaser  shall  within  four 
days  after  actual  delivery  of  the  abstract  deliver  his  objections  and 
requisitions,  and  upon  the  expiration  of  such  last-mentioned  time  (and  in 
this  respect  time  is  to  be  of  the  essence  of  the  contract)  the  title  shall  be 
considered  as  approved  of  and  accepted,  subject  only  to  such  objections  and 
requisitions,  if  any. 

Delivery  of  the  abstract  by  the  vendor  may  be  compelled  by  order  on 
summons :  see  Dan.  885. 

If  objections  and  requisitions  are  not  delivered,  or,  being  delivered,  are 
satisfactorilv  disposed  of,  a  direction  signed  by  the  Master  for  the  payment 
of  the  purchase-money  into  Court  may  be  obtained  at  Chambers,  and  such 
direction  is  a  sufficient  authority  for  the  Paymaster  to  receive  the  money : 
O.  LI,  3a ;  or  an  order  for  payment  in  of  the  purchase-money  may,  on  the 
expiration  of  the  time  fixed  for  payment  by  the  conditions,  and  without 
referring  the  title,  be  obtained  at  Chambers,  at  the  cost  of  the  purchaser,  and 
such  order  may  be  enforced  by  sequestration  :  O.  XLii,  4. 

If  the  purchaser's  objections  or  requisitions  cannot  be  satisfactorily  dis- 
posed of  between  him  and  the  vendor,  the  ])roper  course  is  to  raise  the 
objections  to  the  title  either  on  summons  obtained  by  the  purchaser  for  an 
inquiry  into  the  title  (the  mode  also  provided  by  the  V.  &  P.  Act,  1874,  s.  9, 
as  to  which  v.  inf.  Chap.  L.,  *'  Specific  Performance"),  or  on  summons 
obtained  by  the  vendor  for  payment  into  Court  of  the  purchase-money :  see 
Dan.  886.  If  the  vendor  cannot  in  Chambers  remove  the  objections,  the 
matter  is  adjourned  for  argument  in  Court:  Pegg  v.  Wisden,  16  Jur.  1105. 
A  reference  upon  the  title  may  also  be  directed  to  the  conveyancing  counsel. 

If  after  such  inquiry  the  title  is  found  good,  the  purchaser  may  be  ordered 
to  pay  his  purchase-money  into  Court,  and  in  default  process  of  execution, 
by  sequestration  or  otherwise,  under  O.  xlii,  4,  6  (and  see  Robinson  v. 
Oalland,  37  W.  R.  396 ;  60  L.  T.  697 ;  JMl  v.  Denver,  54  L.  T.  729 ;  34 
W.  R.  638).  may  issue  or  a  resale  be  ordered. 

If  the  title  is  foimd  bad,  he  may  apply  by  summons  to  be  discharged,  and 
for  his  costs :  sec  f ///.  Sect.  III. ,  p.  359. 

In  investigating  the  title,  the  purchaser  should  ascertain  not  only  that  the 
title  is  good,  but  that  the  Court,  from  all  proper  persons  being  parties  to 
the  action  or  boimd  by  the  judgment,  had  jurisdiction  to  direct  a  sale: 
Lechmere  v.  Brasitr,  2  J.  &  W.  287  ;  Calvert  v.  Godfrey,  6  Beav.  97  ;  Bennett 
V.  Hamilly  2  Sch.  &  Lef.  577  ;  Pigott  v.  P.,  2  N.  B,  14  ;  and  that  the  sale  was 
in  accordance  with  the  judgment :  Coldovgh  v.  Sterumy  3  Bli.  181 ;  TalboU 
V.  Minett,  6  Ir.  Ch.  83  ;  and  see  Waters  v.  IF.,  15  W.  R.  191 ;  36  L.  J.  Ch.  195; 
15  L.  T.  406 ;  Beioley  v.  Carter,  4  Ch.  230.  The  purchaser  will  be  protected 
against  parties  to  the  action,  and  all  persons  coming  in  under  the  judgment: 
Tommey  v.  White,  3  H.  L.  C.  63 ;  Sugd.  V.  &  P.  1 1 1 ;  but  not  against  persons 
of  whom  the  purchaser  has  actual  notice  that  they  ought  to  have  been,  but 
are  not,  parties :  Dart,  Y.  &  P.  1350, 1352 ;  and  therefore  he  should  see  that  he 
obtains  a  discharge  fn)m  all  judgment  creditors,  or  that  they  are  bound  by  the 
judgment,  whether  he  obtams  the  legal  or  equitable  estate ;  and  is  entitled 
to  require  their  concurrence:  Qrey  Coat  Sc.  v.  Westminster  Improvement 
Oommrs,  1  D.  &  J.  531 ;  Sugd.  V.  &  P.  Ill ;  Dart,  V.  &  P.  1346;  or  a 
release  of  the  estate  from  tiieir  charge,  with  costs  occasioned  by  their 
refusal :  Moscrop  v.  Sandeinan,  9  Jur.  N.S.  1147 ;  9  L.  T.  352. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  1,  in  the  completion  of  any 
contract  of  sale  of  land  after  31  Dec.  1874,  subject  to  any  stipulation  to  the 
contrary  in  the  contract,  forty  years  is  substituted  for  sixty  years  as  the  root 
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of  title,  but  earlier  title  than  forty  years  may  be  required  in  cases  similar  to 
those  in  which  earlier  title  than  sixty  years  might  before  the  Act  be 
required. 

A  purchaser  under  a  judgment  will  be  compelled  to  take  an  e<iuitable  title 
provided  the  legal  estate  can  be  got  in,  e,g.  when  outstanding  in  an  infant : 
FreeUind  v.  Pearson,  7  Eq.  247 ;  Sugd.  V.  &  P.  397 ;  but  will  not  be  com- 
pelled to  take  a  doubtful  title :  lb.  («) ;  and  see  Palmer  y.  XocA^e,  Id  Ch.  D. 
294,  0.  A. ;  and  inf.  Chap.  L.,  **  Specific  Fkkformance." 

The  purchaser  is  entitled  to  his  costs  of  the  inquiry  when  the  title  proyes 
good  on  groimds  not  appearing  on  the  abstract :  Fielder  v.  Higgimon,  3 
V.  &  B.  142 ;  and  will  not  be  ordered  to  pay  the  vendor  s  costs  though  the 
title  proves  ^od  according  to  the  abstract :  FUnoer  v.  Ilartopp,  8  Beav.  200 ; 
Holland  v.  Kifig,  I  W.  R.  80;  Dart,  V.  &  P.  1336 ;  but  see  Osborn  v.  0.,  18 
W.  B.  421 ;  unless  the  objections  are  frivolous  and  vexatious :  Thorpe  v. 
Freer,  4  Madd.  466;  Peers  v.  Sneyd,  17  Beav.  151. 

If  the  title  prove  bad,  and  the  purchaser  is  discharged,  he  is  entitled  to  a 
return  of  an^  deposit,  and  to  his  costs,  charges,  and  expenses  consequent 
upon  his  having  oecome  a  purchaser:  see  Sect.  III.,  in/,  p.  359. 


PAYING  IN  PUBCHASE-MONEY— INTE£EBT— PBOPEBTY  TAX. 

It  is  provided  by  the  ordinary  conditions  of  sale  (B.  S.  C.  App.  L.  15), 
that  each  purchaser  is,  under  an  order  for  that  purpose,  to  be  obtained  by 
him,  or,  in  case  of  his  neglect,  by  the  vendors  at  his  costs,  upon  application 
at  Chambers,  to  pay  the  amoimt  of  his  purchase-money  (after  deducting  the 
amount  paid  as  a  deposit),  together  with  the  amount  of  any  valuation  of 
timber,  into  Court  to  the  credit  of  the  cause,  on  or  before  a  da}'^  to  be  specified 
(which  must  be  subsequent  to  the  time  fixed  for  delivering  the  abstract,  see 
Bav.  Conv.  vol.  L  p.  506) ;  and  if  the  same  is  not  so  paid,  tnen  the  purchaser 
is  to  pay  interest  on  his  purchase-money,  including  the  amount  of  the  valua- 
tion, from  the  day  specified  to  the  day  on  which  the  same  is  actually  paid  {%/ 
«o,  deducting  property  tax).  Upon  payment  of  the  purchase-money  the  pur- 
chaser is  to  be  enntled  to  possession,  or  to  the  rents  and  profits,  as  from 
(usually  the  last  rent  day),  down  to  which  time  all  outgoings  are  to  bo  paid 
by  the  vendor.  The  order  to  lodge  purchase-money  is  now  rarely  made,  the 
money  being  generally  lodged  on  a  direction  under  O.  LI,  3a. 

Two  or  more  separate  purchasers  may  join  in  one  application,  but  their 
purchase-money  must  be  paid  in  separately.  Two  or  more  purchasers  of  one 
lot  must  pay  in  an  entire  sum  :  Darkin  v.  Marye,  1  Anst.  22. 

Where  the  lots  are  very  small,  it  is  not  unusual  for  the  conditions  to 
provide  that  no  abstract  ^all  be  delivered  or  title  shown  unless  specially 
requested  by  the  purchaser:  see  Huish  v.  Sweet,  V.-C.  W.  at  Chambers, 
12  Nov.  1872.  A.  2637. 

The  purchaser  should  not  ordinarily  apply  for  leave  to  pay  in  his  purchase- 
money  until  he  has  approved  the  title :  Sugd.  V.  &  P.  103. 

Except  imder  special  circumstances,  he  will  not  be  allowed  to  pay  in 
without  accepting  the  title  :  De  VismeT.  DeV.,  1  Mac.  &  G.  336,  344 ;  Ruiley 
V.  Gill,  3  D.  &  8.  640  ;  Denning  v.  Henderson,  1  D.  &  S.  689 ;  nor  will  he  in 
any  case  be  let  into  possession  without  accepting  the  title :  Hutton  v. 
Mansell,  2  Beav.  260;  Butter  v.  Marriott,  10  Beav.  33;  Dempsey  v.  Z>.,  1  D. 
&8.  691. 

On  taking  possession  without  authority  trom  the  Court  he  will  be  treated 
as  having  accepted  the  title,  and  be  compelled  at  once  to  pay  in :  Wilding  v. 
Andrews,  1  C.  P.  Coop.  380 ;  but  if  he  take  possession  after  delivery  of  the 
abstract  he  will  not  be  bound  as  to  objections  not  disclosed  thereby  :  Brnvn 
V.  Stensm,  24  Beav.  631.  See  also  Miller  v.  Pridden,  5  W.  R.  171 ;  3  Jur. 
N.  8.  78,  that  payment  in,  and  acceptance  of  a  conveyance,  with  knowledge 
of  an  incumbrance,  will  have  the  enect  of  waiving  any  objection  thereon. 

A  pui'chaser,  after  he  has  paid  his  money  into  Court  and  obtained  a  con- 
veyance, is  not  bound  to  see  to  the  application  or  apportionment  of  the  fund : 
Todd  v.  Stvdholme,  3  K.  &  J.  324;  Cavendish  v.  C,  10  Ch.  319;  and  see 
Morris  v.  Dehenham,  2  Ch.  D.  540 ;  Cooper  and  Attends  Contract,  4  Ch.  D. 
802,  807,  816. 
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The  rate  of  interest  as  a  general  rule  ia  4  p.  c.  per  aim. :  Dart,  Y.  &  P. 
708 ;  Dav.  vol.  i.  p.  507. 

As  to  the  effect  of  the  condition  now  in  general  use  (see  Day.  Conv.,  vol.  L 
p.  576 ;  Piid.  Codt.  vol.  i.  p.  49),  that  the  purchaser  shall  pay  interest  on  his 
purchase-money  if  '*from  any  cause  whatever"  the  purchase  shall  not  be 
completed  by  the  dav  fixed  for  completion,  see  WiiUarM  v.  Oleutcn,  1  Ch. 
200;  Sh'rwht  v.  Shahpear,  5  D.  M.  &  G.  517  ;  Sugd.  V.  &  P.  633-637; 
Bart,  143;  tt  sup.  p.  351. 

The  condition  as  to  interest  now  usually  adopted  enables  the  purchaser  to 
deduct  the  property  tax  on  the  interest  payable :  see  D.  C.  F.  640 ;  where  it 
does  not  he  must  pay  in  in  full  without  deduction  :  Damson  v.  A,  11  Jur. 
984  ;  Humble  v.  //.,  12  Beav.  43;  Fliyht  v.  Cvmac,  2  W.  K.  437;  OoBlingg 
and  Sharpe  v.  Biake,  23  Q.  B.  D.  324,  330,  C.  A. ;  but  may  apply  for  its 
return  when  the  money  is  dealt  with  by  the  Court :  see  Bebb  v.  Bunny,  I 
K.  &  J,  216,  219 ;  Sugd.  V.  &  P.  99. 

Where  a  vendor  went  abroa^l  two  days  before  the  day  for  completion,  he 
was  held  not  entitled  to  interest  on  the  purchase-money  during  the  delay 
caused  by  his  absence :  Be  Young  and  IJarttMiS  Contract ^  31  Ch.  D.  168, 
0.  A. 

A  purchaser  cannot  relieve  himself  from  liability  to  nay  interest  by  setting 
apart  the  unpaid  purchase-money  and  giving  notice  tnereof  to  the  vendor : 
Be  Bilty  and  StreatfiM,  34  Ch.  D.  386. 

Upon  a  purchase  under  the  ordinary  condition,  the  order  for  payment  of 
purcnase-money  will  not  be  made  with  a  direction  for  deduction  of  rents 
received  after  the  date  for  completion :  Be  Smith,  Day  v.  Bonaini,  54  L.  T. 
627 ;  but  a  receiver  being  in  possession,  a  direction  was  inserted  that  he 
should  pay  such  rents  to  the  purchaser:  S,  C,  55  L.  T.  329. 


nrVKSTMEXT  AND  DEALIKQ  WITH  PURCHASE-ICOITEY  DT  COUBT. 

By  O.  LI,  3a,  no  order  for  payment  of  purchase-money  into  Court  shall 
be  necessary,  but  a  direction  for  that  purpose  signed  by  the  Master  shall 
be  sufficient  authority  for  the  Paymaster- General  to  receive  the  money. 

An  order  for  investment  of  the  purchase-money  when  paid  in  should 
always  state  at  whose  instance  such  invo^tment  is  directed :  see  Form  2, 
p.  .'H.3.  If  the  investment  is  on  the  application  of  the  purchaser,  he  must, 
if  the  purchase  be  rescinded,  take  the  stock,  whether  the  funds  have  fallen  or 
risen  since  the  investment ;  sec  us,  if  made  on  the  vendor's  application : 
Sugd.  V.  &  P.  119,  640 ;  TompseH  v.  Wirkens,  3  Sm.  &  G.  171 ;  Humphries  v. 
Home,  3  Ha.  376 ;  and  see  Dart,  V.  &  P.  1333.  To  give  the  full  effect  of  a 
stop  order  to  the  concluding  direction  that  the  purchase-money  is  not  to  be 
dealt  with  without  notice  to  the  purchaser  (see  Form  2,  sup,  p.  345),  the 
order  should  be  lorlged  at  the  Chancery  Pay  Office  for  the  exprese>  purpose  of 
being  entered  on  the  books  as  a  stop  order,  and  giving  the  purchaser  a  lien 
upon  the  purchase- money  until  completion. 

By  S.  C.  F.  U.  1894,  r.  5,  it  is  provided  that  when  an  order  has  directed 
the  pale  of  any  propei-ty  and  the  lodgment  of  the  proceeds  thereof  in  Court, 
the  authority  for  such  lodgment  may  be  a  lodgment  schedule  signed  by  the 
Master ;  and  such  lodgment  schedule  shall  operate  in  the  same  manner  as 
a  lodgment  schedule  annexed  to  an  order. 

Pit's  solr  was  held  personally  responsible  for  toss  caused  by  his  omission 
to  request  investment  of  purchase-money  :  Batten  v,  Wedgwood  Coal  andiron 
Co.,  31  Ch.  D.  346. 

On  delivers  of  the  conveyance  to  the  purohaser,  the  vendor's  solr  should 
obtain  from  him  a  written  acknowledgment  thereof,  and  an  authority  to 
concur  in  bis  name  to  such  distribution  of  the  purchase-money  as  the  Court 
may  direct :  see  Dan.  897  ;  otherwise  the  purchaser  must  be  served  with 
notice  of  any  application  to  deal  with  the  money,  whether  the  order  be 
entered  at  the  Pay  Office  or  not. 

If  he  does  not  appear,  an  affidavit  of  such  service  ia  required,  and  of 
delivery  of  his  conveyance. 

If  he  has  not  obtained  his  conveyance,  he  will  be  entitled  to  his  costs  of 
appearing,  though  merely  for  the  purpose  of  consenting  to  the  application  : 
Bamford  v.  Watts,  2  Beav.  201 ;  NobU  y.  Stow,  30  Beay.  272. 
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If  he  lias  obtained  liis  conYeyanoe,  his  costs  of  appearing  will  not  be 
allowed:  Barton  y.  LatauTy  18  Beav.  526,  except,  perhaps,  under  special 
ciroomstances :  Rowley  y.  Adams y  16  Beay.  312  ;  and  see  »up,  p.  329. 


8TJ00B88I0N  DITTY. 

By  the  Succession  Duty  Act,  16  &  17  Y.  c.  51,  s.  42,  the  duty  is  made  a 
first  charge  on  the  property ;  but  where  powers  of  sale,  exchange,  or  parti- 
tion are  exercised,  the  duty  will  be  shifted  to  the  substituted  property,  or 
interim  moneys  or  inyestments. 

By  s.  44,  eyery  person  in  whom  the  property  chargeable  shall  be  yested, 
by  alienation  or  other  deriyatiye  title,  at  the  time  of  the  succession  becoming 
an  interest  in  possession,  is  made  personally  accountable  for  the  duty  to  the 
extent  of  the  property. 

By  s.  52,  eyery  receipt  and  certificate,  purporting  to  be  in  discharj^  of  the 
whole  duty  payable  for  the  time  being  in  respect  of  any  succession,  is  to 
exonerate  therefrom  a  bond  fide  purchaser  for  yalue  without  notice,  notwith- 
standing any  suppression  or  misstatement  in  the  account  rendered  for,  or  any 
insufficiency  of  tne  assessment;  and  no  such  purchaser,  under  a  title  not 
appearing  to  confer  a  succession,  is  to  be  subject  to  any  duty  chargeable  by 
reason  of  extrinsic  circumstances  of  which  he  has  no  notice  at  the  time  of 
his  purchase. 

As  between  himself  and  the  purchaser  of  a  fee  simple,  the  yendor  must 
pay  all  duties  (including  succession  duty)  which  have  or  will  become  payable 
under  any  settlement  or  disposition  of  the  property  prior  to  the  sale  of  the 
fee  simple,  but  the  purchaser  of  a  reversion  expectant  on  an  intermediato 
life  estate  is  liable  to  the  duty  on  the  reversion :  Cooper  v.  Trewhyy  28 
Beav.  194;  Re  Langham's  Contract,  39  W.  R.  156;  60  L.  J.  Ch.  110; 
Re  Kidd  and  Gibbon* 8  Contract ^  (1893)  1  Ch.  695;  eecuSy  on  a  purchase 
from  trustees  of  an  estate  in  settlement  subject  to  a  jointure,  the  duty  in 
such  case  being  chargeable  upon  the  proceeds  of  the  sale :  Dugdale  y .  Meadows, 
6  Oh.  601 ;  and  see  Cooper  and  Alto's  Contract,  4  Ch.  D.  802.  That  the 
devisee  from  the  purchaser  in  fee  of  an  estate  in  settlement  having  paid 
succession  duty  on  the  death  of  his  testator  is  not  again  liable  for  duty  on 
the  death  of  the  vendor  tenant  for  life :  see  Hanson,  332 ;  Dart,  Y.  &  P.  667, 
668,  958 ;  Day.  Conv.  vol.  ii.  253,  313. 

On  purchase  of  a  fee  simple  subject  to  leases  where  payment  of  duty  on 
the  increased  value  at  the  determmation  of  the  leases  has  been  postponed 
imder  sect.  20,  such  duty  must  be  paid  by  the  yendor :  Re  Kidd  and  Oibbon^s 
Contract,  (1893)  1  Ch.  695. 

As  to  valuation  of  real  successions  and  incidence  of  duty  under  s.  18  of 
the  Finance  Act,  1894,  v.  inf.  Yol.  II.  p.  1414. 

INCUHBIIANOEBS. 

A  mortgagee  concurring  in  the  sale  of  the  mortgaged  estate  does  not  in 
general  postpone  his  righto  over  the  purchase-money,  and  is  entitled  to  be 
paid  his  principal,  interest,  and  coste  thereout  in  priority  to  the  Pit's  coste  of 
suit :  Hepworth  y.  ffeslop,  3  Ha.  485 ;  Wood  v.  Madcinlay,  2  D.  J,  &  S.  358. 

This  priority  extends  to  the  coste  of  the  sale,  and  where  the  proceeds  were 
sufficient  to  pay  the  first  mortgagee  in  full,  but  not  the  second  mortgagee 
(the  Pit),  a  tnird  mortgagee  who  had  joined  in  the  conveyances  to  purchasers 
under  the  decree  was  held  not  entitled  to  any  coste  in  respect  of  his  concur- 
rence :  Wonham  y.  Machin,  10  Eq.  447  ;  fi  v.  inf.  Chap.  XLIY.,  **  Adminis- 

TKATION." 

Under  the  usual  direction  for  sale  in  such  a  case  an  account  is  token  in 
Chambers  of  what  is  due  to  the  incumbrancers,  and  if  incumbrances  appear 
by  the  certificato,  or  sembU,  though  not  so  appearing,  if  they  are  known  to 
exist,  the  purchaser  may  on  summons  obtein  an  order  to  pay  the  amount 
out  of  the  purchase-money  on  the  incumbrancers  executing  the  convey- 
ance to  him,  and  to  pay  the  balance  into  Court ;  see  D.  C.  F.  668 ;  or 
the  application  may  be  delayed  until  the  purchase-money  has  been  paid : 
see  Form  7,  sup,  p.  347,  or  by  consent  the  mortgage  may  be  kept  on  foot  as 
against  the  estate  and  the  purchaser  only :  see  Form  10,  sup,  p.  348. 

VOL.  I.  A  A 
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OOITYETAKOB. 

9 

Where  an  order  for  payment  in  of  purchase-money  is  made  it  ordi- 
narily proyides  for  the  execution  of  a  conveyance  by  all  juroper  parties ;  but 
iemUe^  a  direction  Uiat  Ihe  yendor  shall  oonyey  includes  in  effect  all  neces- 
sary conyepng  parties :  Minton  y.  Kinvood,  3  Ch.  614,  ei  v.  in/.  Chap.  L., 
"  Speoifio  Pebfobmakoe." 

If  infants  or  persons  under  disability  were  neoessair  oonyeying  parties,  or 
interested  in  the  property  sold,  the  oonyeyance  was  lormerly  directed  to  be 
settled  by  the  Judge,  and  the  words  '*  in  case  the  parties  differ"  were  not 
inserted  in  the  order. 

In  practice,  howeyer,  except  in  orders  for  sale  under  the  Settled  Estates 
Act,  tnese  words  are  now  edways  used,  and  accordingly  the  oonyeyance,  eyen 
where  infants,  &c.  are  interested  as  conveying  parties,  is  not  neceaBarily 
settled  by  the  Judge. 

The  words  "  in  case  the  parties  differ  "  should,  it  seems,  be  omitted  where 
judgment  is  in  default  of  defence  in  a  purchaser's  action  for  specific  i>er- 
f ormance.  The  omission  of  the  words  does  not  necessitate  a  reference  to  the 
conveyancing  counsel :  Baxendale  v.  Lucas^  W.  N.  (95)  30,  per  Kekewich,  J. 

In  aales  under  the  Settled  Estates  Act,  Ihe  practice  of  requiring  the  con- 
veyance to  be  settled  by  the  Jud^,  whether  the  parties  differ  or  not,  has 
been  adhered  to  :  see  i?«  Eyre,  4  £  &  J.  268 ;  and  has  not  been  changed  by 
the  Settled  Estates  Act,  1877,  or  the  Orders  under  that  Act. 

Under  the  usual  qualification  '*  in  case  the  parties  differ,"  a  purchaser  wiU 
have  to  pay  the  costs  of  applying  at  Chambers  respecting  his  conveyance, 
unless  a  special  case  is  made  :  Hodgson  v.  Shaw,  11  Jur.  95 ;  16  L.  J.  Oh.  56. 

The  order  of  a  Judge  settiing  the  form  of  a  conveyance  is  subject  to 
appeal :  Follodc  v.  Babbits,  21  Ch.  D.  466. 

As  to  the  procedure  on  settiing  a  deed  in  case  the  peorties  differ,  see 
O.  LV,  34. 

As  to  vesting  lands  or  contingent  rights  of  infants,  or  parties  under  dis- 
ability, on  sales  by  the  Court,  see  inf.  Chap.  XLI.,  **  Trustees." 

All  persons  havmg  a  legal  titie  to  or  remedy  against  the  property,  whether 
parties  to  the  action  or  not,  should  concur  m  the  conveyance,  but  persons 
having  only  equitable  interests,  who  are  parties  to  the  action,  are  bound  by 
the  order  for  sale,  and  the  purchaser  cannot,  even  at  his  own  expense,  insist 
upon  their  concurrence:  Be  Williams,  5  D.  &  S.  515;  Dart,  Y.  &  P.  1346 ; 
Day.  Conv.  vol.  ii.  p.  271  (o) ;  nor  is  he  entitied  to  covenants  for  title  from 
them :  CoUrell  v.  C,  2  Eq.  330. 

Where  delay  in  completion  occurs  owing  to  defect  of  conveyance,  the 
yendor  is  entitied  to  have  a  reasonable  time  within  which  to  remove  the 
defect :  Hatten  v.  Bussdl,  38  Ch.  D.  334. 

When  the  conveyance  has  been  settied,  the  necessary  parties  may  be 
compelled  to  execute  it  by  summons  served  upon  them,  and  the  order,  upon, 
service  and  non-compliance,  may  be  enforced  by  writ  of  attachment  or  by 
committal :  O.  zui,  7 ;  but  the  better  course  is  to  obtain  an  order  on  sum- 
mons at  Chambers  under  the  Trustee  Acts  and  0.  ly,  13a  (c),  appointing  a 
person  to  convey  to  the  purchaser,  or  vesting  the  estate  at  once  m  him,  or 
an  order  under  sect.  14  of  the  Jud.  Act,  1884,  appointing  a  person  to  execute. 

Execution  of  the  conveyance  by  a  party  may  oe  ordered,  although  it  has 
not  been  settied  in  Chambers :  Botigherty  v.  Teay,  21  L.  B.  Ir.  379. 


FOSSESSIOir. 

Under  O.  u,  1,  any  party  to  the  action  (in  which  a  sale  has  been  directed) 
in  possession  of  the  estate,  or  in  receipt  of  the  rents  and  profits  of  the  estate 
directed  to  be  sold,  may  be  ordered  to  deliver  up  such  possession  or  receipt  to 
the  purchaser  or  such  other  person  as  the  Court  diall  direct. 

To  enforce  possession  the  purchaser  should  apply  by  summons  or  motion 
on  notice  for  an  order  for  delivery  of  possession  withm  a  limited  time.  If 
possession  be  withheld  after  due  service  of  the  order  the  purchaser  may 
proceed  to  enforce  delivery  of  possession  by  writ  of  possession :  0.  xlti,  3,  5, 
XLYu;  which  sinoe  the  Jud.  Acts,  has,  so  far  as  relates  to  land,  been 
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substitated  for  the  writ  of  assistance,  whether  between  the  parties  to  the 
action  or  as  against  strangers  :  see  Hall  y.  JT.,  47  L.  J.  Ch.  680 ;  but  as  to 
the  writ  of  assistance  being  still  available  in  special  cases,  see  Wyman  y. 
Knight,  39  Ch.  D.  165. 

The  purchaser  will  be  entitled,  out  of  the  purchase-money,  to  his  costs  of 
obtaining  possession,  occupation  rent  during  the  time  he  has  been  kept  out 
of  possession,  compensation  for  deterioration,  and  arrears  of  charges  {e.g,, 
tithe)  which  he  may^  haye  been  compelled  to  pay,  the  amount,  if  not  agreed 
upon,  to  be  ascertained  by  inquiry :  see  TJumas  y.  Buxton,  8  Eq.  120. 


COMPENSATION. 

The  ordinary  conditions  provide  that  any  error  or  misstatement  in  the 
particulars  shall  not  annul  tne  sale  nor  entitle  the  purchaser  to  be  discharged 
from  his  purchase,  but  that  a  compensation  is  to  be  made  to  or  by  the  pur- 
chaser, the  amount  of  which  is  to  be  settled  by  the  Judge  at  Chambers. 

Notwithstanding  this  condition,  misrepresentation  in  the  particulars  may 
be  so  material  as  to  entitle  the  purchaser  to  be  discharged :  see  Dimmock  v. 
Hallett,  2  Ch.  21 ;  Else  v.  ^.,  13  Eq.  196;  and  for  instances  of  the  right  to 
compensation,  or  e  cont,  to  a  discharge  from  the  purchase,  v.  ii/i/.  Chap.  L., 
"  Specific  Perfobmanoe." 

A  purchaser  has  been  allowed  compensation  under  this  condition  for  mis- 
description or  misstatement  of  rent  in  the  particulars,  discovered  after  con- 
veyance: Cann  v.  C\,  3  Sim.  447;  Boa  v.  Hehham,  L.  B.  2  Ex.  72;  Re  Turner 
and  Skeltm,  13  Ch.  D.  130;  Palmer  v.  Johnson,  13  Q.  B.  I>.  351,  C.  A.,  not 
following  Manson  v.  Thacker,  7  Ch.  D.  620 ;  Besley  v.  B.,  9  Ch.  D.  103;  and 
Allen  V.  Richardson,  13  Ch.  D.  524  ;  and  commenting  on  Joliffe  v.  Baker,  11 
Q.  B.  D.  255 ;  and  see  Dart,  V.  &  P.  904 ;  Day.  Con.  vol.  i.  p.  467 ;  but  not 
in  the  absence  of  such  a  condition  for  a  defect  of  title  which  might  have  been 
discovered:  Clayton  y.  Leech,  41  Ch.  D.  103,  C.  A.;  and  see  /Soper  y.  Arnold, 
14  App.  Ca.  429;  nor  for  innocent  misrepresentation  made  by  the  auctioneer: 
Brett  y.  dowser,  5  C.  P.  D.  376 ;  and  as  to  the  right  to  specific  perform- 
ance with  compensation  or  abatement,  v.  in/.  Chap.  L.,  *'Spbcifio  Pbb- 
fobmanoe." 

title-deeds. 

The  conditions  of  sale  usually  contain  provisions  for  the  dcilivery  to  the 
purchaser  of  such  of  the  title-deeds  in  the  vendor's  possession  as  relate 
exclusively  to  the  lots  purchased,  and  for  the  giving  of  an  acknowled^ent  or 
undertaking  as  the  case  may  require,  xmder  sect.  9  of  the  Conveyancmg  Act, 
1881,  in  reference  to  title-deeds  which  do  not  relate  exclusively  to  the  lots 
purchased,  and  which  are  either  not  delivered  to  the  purchaser,  or  delivered 
to  him  subject  to  the  right  of  other  persons  to  production  of  them. 

When  the  vendor  retains  any  part  of  an  estate  to  which  any  documents  of 
title  relate,  he  is  entitled  to  retain  such  documents  :  see  Y.  &  P.  Act,  1874, 
8.  2,  sub-s.  8 ;  Dart,  V.  &  P.  162,  163,  762. 

In  the  absence  of  any  stipulation,  the  purchaser  of  the  lot  largest  in  value 
is  entitled  to  the  custoay  of  the  title-deeds,  and  must  enter  into  a  covenant 
for  their  production  to  tbe  other  purchasers,  who  will  be  entitled  to  attested 
copies  at  the  expense  of  the  vendor:  see  Peterson  v.  Elwes,  6  W.  B.  611; 
Griffiths  V.  Hatchard,  1  K.  &  J.  17 ;  Sugd.  V.  &  P.  34,  451 ;  Dart,  V.  &  P, 
763,  1349 ;  and  see  Conveyancing  Act,  s.  9. 

A  condition  that  the  purchaser  of  '*  tlie  largest  lot"  shall  have  the  deeds 
has  been  differently  construed.  In  Scott  v.  Ja^ckman,  21  Beav.  110  (citing 
and  following  L.  Kinnaird  v.  Christie,  Form  12,  sup,,  n.  349),  the  purchaser 
of  the  lot  le^gest  in  price  was  held  entitled  to  the  deeds,  as  against  the 
purchaser  of  several  lesser  lots  though  of  greater  aggregate  amount. 

In  Griffiths  v.  Hatchard,  sup.,  the  words  **  largest  lot"  were  held  to  mean 
latest  in  superficial  extent ;  ^ut  see  on  this  case  Sugd.  Y.  &  P.  34. 

Where  on  a  sale  in  lots  the  conditions  provided  that  the  largest  purchaser 
should  have  the  deeds  and  covenant  to  produce  them  to  the  others,  it  was 
held  that  each  purchaser  requiring  a  covenant  must  bear  his  own  costs  of  it : 

A  a2 
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strong  y.  5.,  4  Jxa.  N.  S.  942;  6  W.  B.  455 ;  and  see  l^e  Y.  &  P.  Act,  1874, 
s.  2  (4). 

If  the  deeds  are  in  Oonit  they  may  be  ordered  to  be  deliyered  out  to  the 
yendor  for  the  purpose  of  completion  :  Lee  y.  Flood,  Y.-C.  S.,  at  Chunbere, 
7  Jan.  1853 ;  or  the  purchaser  may  apply  by  summons  at  Chambers  for 
deliyeiy  to  him  of  such  as  he  is  entitled  to ;  or,  with  consent  of  all  parties, 
by  petition  of  course :  see  Dan.  896. 


BUBtfi'lTUTlJIG  PT7BCHAJBEB. 

Either  before  or  after  the  certificate  has  become  binding,  the  Court  will 
discharge  the  purchaser  and  substitute  another,  upon  the  latter  first  bring- 
ing in  the  purchase-money:  Miller  y.  Smithy  6  Ha.  609.  If  the  sub-sale 
was  at  a  profit  and  before  certificate,  the  adyanced  and  not  the  original  price 
must  formerly  haye  been  brought  in :  Hodder  y.  Baffin,  Tam.  341.  If  the 
sub-sale  was  after  certificate,  any  increased  price  belonged  to  the  original 
purchaser,  who  from  that  period  has  been  regarded  in  Equity  as  the  owner : 
Detvell  V.  Tuffrwll  1  K.  &  J.  324 ;  Sugd.  Y.  &  P.  100. 

The  order  to  substitute  is  made  on  application  by  summons.  The  original 
and  sub-purchaser  must  either  join  as  applicants,  or  appear  and  consent ; 
and  before  the  certificate  has  become  binding,  the  order  will  not  be  made 
when  neither  the  yendor  nor  the  original  purchaser  consent.  The  applica- 
tion, without  such  consent,  of  a  sub-purchaser  before  the  certificate  became 
binding  was  refused,  and  a  resale  directed,  upon  an  undertaking  by  the 
original  purchaser  to  bid  at  the  resale  the  advanced  price :  He  Gtwdwin^s 
Estate,  1  N.  R.  46;  8  Jur.  N.  S.  1173. 

If  the  subsale  took  place  before  the  certificate  had  become  binding,  the 
application  must  formerly  haye  been  supported  by  an  affidavit  of  no  collusion 
or  under -bargain:  Rigbyy.  M^Namara,  Vale  y,  Davenport,  6  Yes.  515,  615; 
and  see  Ilolroyd  y.  Wgatt,  2  Coll.  327 ;  9  Jur.  1072 ;  or  disclosing  the  terms 
of  the  under- bargain,  if  any.  Such  affidavit  is  not,  howeyer,  since  the  Sales 
by  Auction  Act,  1867,  in  practice  required  at  Chambers,  even  when  the 
application  to  substitute  is  made  before  the  certificate  has  been  signed  and 
approved :  and  see  Dart,  Y.  &  P.  1334.  But  whether  the  present  practice  so 
affects  the  purchaser's  position  between  the  contract  aud  certificate  as  to 
giye  him  all  the  rights  and  liabilities  of  equitable  owner  seems  doubtful ; 
and  it  is  submitted  that,  having  re^rd  to  tne  preamble  of  sect.  7  of  the  Act, 
that  section  was  directed  to  protecting  the  bidder  from  the  risk  of  losing  his 
bargain  between  contract  and  certificate,  and  does  not  so  change  his  position 
as  to  give  him  complete  ownership  for  aU  purposes  from  the  date  of  the 
contract. 

The  order  to  substitute  has  been  made  when  the  original  purchaser,  after 
agreeing  to  sell  the  lots  of  which  his  purchase  had  been  connrmed,  died,  his 
heir  being  abroad :  Fearce  y.  P.,  7  Sim.  138. 


Sbction  m. — ^Discharge  of  Purchaser — Resale. 

1.  Purchaser  discharged  on  his  Application — Repayment  of 

Deposit —  Costs, 

Upon  the  application  by  summons  .dated  &c.,  of  A.,  the  person  by 
the  Master's  certificate  dated  &c.  certified  to  be  [or  by  the  order  dated 
&c.  allowed]  the  purchaser  of  (the  hereditaments  comprised  in  Lot  — ^ 
part  of)  the  estates  directed  to  be  sold  by  the  order  dated  &c.,  and 
upon  hearing  &c.,  and  upon  reading  &c.,  Let  the  said  A.  be  discharged 
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from  being  such  purchafler ;  And  it  being  agreed  between  the  parties 
that  the  deposit  paid  by  the  said  A.  is  now  represented  by  £ —  New 
Consols,  part  of  the  £ —  New  Consols  in  Court  &c.,  and  that  the 
diyidend  that  accrued  thereon  in  Oct.  last  is  now  represented  by  £ — 
New  Consols,  further  part  of  the  said  £ —  New  Consols,  Let  the  fund 
in  Court  be  dealt  with  as  directed  in  the  schedule  hereto ;  And  Let  the 
costs,  charges,  and  expenses  of  the  said  A.,  occasioned  by  his  bidding 
for  [or  entering  into  the  conditional  contract  in  the  said  order  dated 
&c.  mentioDed],  and  being  allowed  the  purchaser  of  the  said  estates 
(hereditaments),  and  of  and  incident  to  this  application,  be  taxed  &o. — 
[Add  Payment  Schedule  directing  transfer  of  part  of  stock  to  A.  with 
interest  at  4  p.  c.  on  deposit,  and  for  payment  of  costs,  '^  without  pre- 
judice to  the  question  out  of  what  fund  the  said  costs  shall  be  ulti- 
mately borne."]— See  Powell  v.  P.,  V.-C.  B.,  20  Feb.  1876,  B.  532, 
19Eq.  422;  10  Ch.  130. 

Por  forms  of  application,  see  D.  G.  P.  672,  673. 

2.  Order  on  Purchaser  to  complete — In  default  Resale — Purchaser 

to  make  good  Deficiency^  with  Costs, 

Let  the  costs  of  the  Pit  of  (the  application  for  the  order  dated  &c., 
former  order  to  pay  in,  if  any,  and  of)  this  application,  be  taxed  &c. 
and  be  paid  by  B.,  the  person  by  the  Master's  certificate  dated  &c. 
certified  to  be  [or  by  the  order  dated  &c.  allowed]  the  purchaser  of  the 
(hereditaments  comprised  in  Lot  — ,  part  of  the)  estate  sold  under  the 
judgpoaent  {_or  order]  dated  &o.,  to  the  Pit  A. — Direction  to  pay  in 
purchase-money,  with  consequent  directions  [Form  2,  p.  345]  ;  But  in 
default  of  the  said  B.  lodging  the  said  sum  of  £ —  and  interest  in 
Court  by  the  time  aforesaid.  Let  the  said  estate  (hereditaments)  be 
resold  with  the  approbation  of  the  Judge  ;  And  in  case  no  purchaser 
shall  be  found  for  the  same  at  such  resale,  or  in  case  the  same  shall 
be  sold  for  less  than  the  sum  of  £ — ,  Let  the  said  B.,  within  (eight 
days)  after  service  of  the  Master's  certificate  of  the  result  of  such 
resale,  lodge  the  said  sum  of  £ — ,  in  case  the  said  estate  (heredita- 
ments) shall  not  be  resold,  or  the  difference  between  the  said  £ —  and 
the  amount  for  which  the  said  estate  (hereditaments)  shall  be  so  resold, 
in  case  the  same  shall  be  resold  for  less  than  £ —  (the  amount  to  be 
lodged  to  be  certified),  in  Court  &c. ;  And  Let  the  said  B.  pay  to  the 
Pit  A.  his  costs  and  expenses  occasioned  by  such  default  as  aforesaid, 
to  be  taxed  &o. — [Add  Lodgpoaent  Schedule,  Form  No.  3.] — See  Parra- 
more  v.  Greenslade,  V.-C.  W.,  1  June,  1848,  B.  1196 ;  Alchin  v.  Rogers, 
V.-C.  S.,  27  March,  1871,  A.  875. 

For  form  of  application  for  resale,  see  D.  C.  F.  672. 

For  order  to  resell  at  oot  less  than  former  bidding,  and,  if  the  estate  shall 
not  be  resold,  for  the  original  purchaser  to  pay  in  his  purchase-money,  see 
Wahmd  v.  IT.,  M.  E.,  14  Nor.  1»44.  B.  2i:4, 

For  order  for  payment  in  of  purchase-money,  and  in  default  a  resale, 
without  prejudice  to  the  liability  of  the  purcluuBer  to  make  ^ood  any  de- 
ficiency in  the  price  and  all  costs  and  expenses  occasioned  by  his  default,  see 
Hanne  y.  WatU,  V.-C.  M.  at  Chambers,  22  Noy.  1877,  A.  3426« 
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3.  Purchaser  having  accepted  Title — Resale  in  Default  of  Payment 

of  Purchase^nwney. 

Upon  the  application  of  the  Fit  &c.,  and  upon  hearing  the  solzs  for 
the  Applicant  and  A.  B.  the  purchaser ;  And  the  said  A.  B.  declaring 
himself  content  with  the  title,  &c.  Usual  directions  for  payment  in  of 
purchase-money  and  for  conveyance :  And  Let,  in  default  of  A.  B. 
lodging  the  said  £ —  in  Court  by  the  time  aforesaid,  the  said  here- 
ditaments be  resold  with  the  approbation  of  the  Judge,  And  in  case  no 
purchaser  shall  be  found  for  the  same  at  such  resale,  or  in  case  the 
same  shall  be  sold  for  less  than  the  said  £ — ,  Let  the  said  A.  B. 
within  eight  days  after  service  of  the  Master's  certificate  of  the 
result  of  such  resale  lodge  in  Court  &c.,  the  said  £ —  in  case  the 
said  hereditaments  shall  not  be  resold  or  the  difference  between  the 
said  £ —  and  the  amount  for  which  the  said  hereditaments  shall  be  bo 
resold  in  case  the  same  shall  be  resold  for  less  than  the  said  £ — ^  the 
amount  to  be  lodged  to  be  certified.  And  Let  A.  B.  pay  to  the  Pit 
his  costs  and  expenses  occasioned  by  such  default  as  aforesaid  to  be 
taxed  &c. — [Add  Lodgment  Schedule,  Form  No.  3,  p.  206,  «ii/i.] — 
See  Johman  v.  Mosley,  Y.-C.  H.,  15  Jan.  1879,  A.  391. 

4.   OrdeTy  on  Vendor^ s  Application^  rescitiding  Contract  and 

forfeiting  Deposit. 

^*  Upon  the  application  of  the  Deft  F.  N.  &c.  (vendor) ;  Let  the 
contract  dated  &c.  entered  into  by  the  Deft  F.  N.,  and  A.,  B.,  and  C, 
the  purchasers  (on  behalf  of  a  company  cftertoards  in  liquidation)  for  the 
sale  of  the  leasehold  coUieiy  &c.,  fixed  and  loose  plant,  machinery,  and 
other  effects,  be  rescinded  ;  And  Let  the  deposit  paid  by  the  said  pur- 
chasers be  forfeited,  but  this  order  is  to  be  without  prejudice  to  the 
directions  contained  in  the  order  dated  &c.  as  to  the  costs  thereby 
directed  to  be  taxed  and  paid  by  the  said  purchasers." — Costs  of  the 
Pits  and  the  Defts,  and  the  official  liquidators,  of  this  application  to  be 
costs  in  the  action.  ''  And  the  summons,  so  far  as  it  seeks  that  the 
said  leasehold  collieiy,  fixed  and  loose  plant  &c.  might  be  resold,  or 
dealt  with  as  the  Judge  might  direct,  stands  over." — Nowell  v.  iV., 
Y.-C.  H.,  at  Chambers,  13  March,  1877,  B.  1492. 

6.  Bankrupt  Purchaser — Resale — Forfeiture  of  Deposit, 
"AsD  the  said  £.  as  (the  trustee)  of  C.  (the  purchaser)  declin- 
ing to  elect  to  complete  the  purchase  of  the  estate  and  premises  com- 
prised in  Lots  &c.,  of  which  the  said  C.  has  been  allowed  the  purchaser, 
Let  the  sum  of  £ — ,  being  the  amount  paid  by  the  said  C.  as  a  deposit 
on  his  bidding,  or  the  New  Consols  now  representiDg  the  same,  be 
forfeited,  and  disallow  the  said  C.  as  the  purchaser  thereof;  And 
Let  the  premises  comprised  in  the  said  lots  be  resold  with  the  appro- 
bation of  the  Judge." — Depreey.  Bedboroughy  V.-C.  S.,  4  Dec.  1863, 
A.  2370 ;  4  Giff.  479. 
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NOTES. 
DISOEABQE  OF  PXTBGHASEB. 

A  purchaser  under  a  judgment,  if  upon  inquiry  the  title  is  certified  to  be 
bad,  may  apply  by  summons,  seryed  upon  the  parties  to  the  action,  to 
be  discharged  from  being  such  purchaser,  and  that  his  costs,  charges, 
and  expenses  occasioned  by  his  bidding  for,  and  being  allowed  the  pur- 
chaser, and  of  the  apnlication,  may  be  taxed  and  paid :  see  D.  0.  F.  673 ;  and 
unless  precluded  by  the  conditions  he  will  be  entitied,  on  bein^  discharg^ed, 
to  his  costs,  charges,  and  expenses  (including  those  of  inrestigating  the  title : 
see  Barton  v.  DowneSy  1  Flan.  &  K.  633 ;  Me  Hargreavea  and  ThumpMn,  32 
Ch.  D.  454,  0.  A. ;  Be  Ebstvorth  and  Tidy,  42  Ch.  D.  23,  0.  A. ;  Be  BrvarU 
and  Bamingham,  44  Ch.  D.  218,  C.  A. ;  Sugd.  Y.  &  P.  107)  out  of  the  fund 
in  Oourt,  if  any :  Beynolis  v.  Blake,  2  S.  &  S.  117 ;  Calvert  y.  Godfrey y  6 
Beay.  97 ;  Perkins  y.  Ede,  16  Beay.  268  ;  and  if  no  fund  in  Court,  from  tiie 
Pit,  without  prejudice  as  to  how  they  are  to  be  tdtimately  borne  :  Smith  y. 
NeUony  2  S.  &  S.  557 ;  Bury  y.  Johnsony  2  Y.  &  C.  564 ;  but  not  in  the  first 
instance  from  a  Deft  haying  the  conduct  of  the  sale :   MtUlina  y.  Huasey, 
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is  also  entitled  to  a  return  of  any  deposit,  with  interest  at  41.  p.  o. : 
Be  Hargreaves  and  Thompsouy  sup,  ;  Be  Ebaworth  and  Tidy,  sup, ;  Be  Bryant 
and  Baminghaniy  sup, ;  and,  if  the  deposit  has  been  inyested,  to  receiye  the 
stock  in  which  it  has  been  inyested  and  the  diyidends  that  haye  accrued 
thereon,  or  the  actual  sum  deposited,  and  all  diyidends  that  haye  arisen  from 
the  inyestment :  see  Powell  y.  P.,  19  £q.  422 ;  and  as  to  return- of  deposit  in 
oases  of  specific  perfoimance,  and  under  the  Y.  &  P.  Act,  1870,  v.  inf. 
Chap.  L.,  **  SPBorpio  Pisefobmance." 

Inde]>endentiy  of  the  titie  being  found  bad  on  inquiry,  a  purchaser  has 
been  dischargea  where  the  contract  is  inequitable,  on  submitting  to  forfeit 
his  deposit:  SavUey,  8.,  IP.  W.  745;  Gregg  y.  Olover,  1  Ir.  Ch.  211;  and 
also,  in  one  instance,  where  by  mistake  he  had  giyen  an  unreasonable  price : 
Morshead  y.  Frederick,  Sugd.  V.  &  P.  120. 

A  purchaser  has  been  also  disohar^;ed  and  his  deposit  returned  when  the 
yendors,  knowing  that  the  occupation  was  adyerse,  represented  it  as  the 
occupation  of  their  own  tenant :  Lachlan  y.  BeynoldSy  Kay,  52. 

So  also  where,  after  acceptance  of  titie  and  payment  into  Court,  the  pur- 
chaser discoyered,  from  a  will  haying  been  incorrectiy  abstracted,  or  from  an 
undisclosed  deed,  that  the  titie  was  bad :  -M*Culloch  y.  Gregory,  1  K.  &  J. 
286;  Ward  y.  Tratheny  14  Sim.  82;  and  also  when  the  titie  has  been 
rendered  bad  by  the  yendor's  omission,  after  the  day  fixed  for  completion, 
to  keep  the  property  (leasehold)  insured :  Palmer  v.  Gortn,  4  W.  E.  688. 

Inaccurate  recitals,  misleading  conditions,  or  substantial  misrepresentations 
as  to  the  yalue  or  rental  of  the  property  will  also  entitle  a  purchaser  to  be 
discharged :  Dimmock  y.  Hallett,  2  Ch.  21 ;  Else  y.  E,,  13  Eq.  196;  and  see 
Torrance  y.  Boltony  8  Ch.  118  ;  Bromage  y.  Davies,  4  Jur.  N.  8.  683 ;  e6  inf 
Ohap.  L.,  •*  Sfecipio  Perfobmancb." 

A  purdiaser  insane  at  the  time  of  his  bidding  has  also  been  discharged, 
and  a  resale  directed  on  the  yendor*s  application:  Blackbeard  y.  Lindigrevy 
1  Cox,  205. 

The  purchaser  may  also  be  discharged  and  the  sale  set  aside  when  the 
judgment  has  been  obtained  fraudulently,  or  the  purchase  fraudulently 
effected :  L.  Bandxm  y.  Becker,  9  Bli.  N.  S.  532 ;  3  CI.  &  F.  479 ;  Thomhill 
y.  Gltyver,  3  D.  &  W.  195 ;  Bouoen  y.  Evans,  2  H.  L.  C.  257 ;  1  Jo.  &  Lat. 
178. 

A  purchaser  under  a  judgment  who  participates  in,  or  is  cognizant  of,  the 
fraud  cannot  ayail  himself  of  his  purohase,  which  is  a  nullity ;  nor,  semble, 
though  innocent  of  the  fraud,  where  it  appears  on  the  proceedings,  or  might 
haye  been  ascertained  on  inquiry:  see  Gore  y.  Stacpoole,  1  Dow,  18,  30; 
CoUlough  y.  Bdger,  4  Dow,  54;  and  see  Sugd.  Y.  &  P.  110;  Sugd,  H.  L. 
679-721, 

In  the  absence  of  fraud,  and  proyided  the  Court  had  jurisdiction  (from 
all  parties  interested  being  before  the  COTftt),  mere  irreffmarity  in  the  pro- 
ceedings did  not  operate  to  set  aside  the  sale,  nor  affect  tne  purchaser's  titie: 
see  Lutwyche  y.  Winford,  2  Bro.  C.  C.  248 ;  Bennett  y.  Eamill,  2  Sch.  &  Lef • 
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577;  Coldough  v.  SUrumy  3  Bli.  181 ;  Curti$  v.  Price,  12  Vee.  105;  LlojfdY. 
Johne$f  9  Yes.  65 ;  Bectu,  where,  as  under  the  Partitioii  Acts,  the  juiiadictioii 
to  sell  depended  upon  the  result  of  the  inquiries  directed,  and  the  sale  had 
been  before  certificate:  Powell  y.  P.,  19  Eq.  422;  10  Gh.  131 ;  or  where 
error  in  the  judgment  under  which  the  purchase  was  directed  had  been 
shown :  Lechmere  ▼.  Br(uier,  2  J.  &  W.  287. 

Now  by  the  ConYeyancin^  Act,  1881,  s.  70,  *'  an  order  of  the  Cooit  under 
any  statutory  or  other  jurisdiction  shall  not,  as  against  a  purchaser,  be 
invalidated  on  the  groand  of  want  of  jurisdiction,  or  of  want  of  any  con- 
currence, consent,  notice,  or  service,  whether  the  purchaser  has  notioe  of 
any  such  want  or  not."  The  section  applies  to  leases,  sales,  ftc.,  under  the 
Settled  Estates  Act,  1877  (as  to  which,  v,  inf.  Chap.  XLV.,  **Sbitlei£BNT"), 
notwithstanding  the  exception  in  sect.  40,  or  under  the  former  Acts  repealed 
by  the  Act  of  1877,  and  to  all  orders  made  before  or  after  the  commence- 
ment of  the  Act,  except  an^  previously  set  aside  or  determined  to  be  invalid, 
or  as  to  which  {jroceedings  impeaching  it  were  then  pending.  This  protection 
extends  to  any  impropriety,  even  though  apparent  on  the  face  of  uie  order : 
Be  Hall  Dare's  Contract^  21  Ch.  D.  41,  C.  A. ;  and  is  good  against  puisne 
incumbrancers  whose  equitable  interests  are  bound  by  the  order  for  sale,  but 
who  are  not  parties  to  the  proceedings:  Afostyn  v.  Jlf.,  (1893)  3  Ch.  376,  C.  A. 
{q.  v.,  that  conveyance  in  such  case  ^ould  be  absolute  without  any  qualifying 
words,  and  there  should  be  a  declaration  that  the  puisne  incumbrancers  are 
bound  by  the  order  of  the  Court) ;  and  see  Be  Whithanif  84  L.  T.  585 ;  49 
W.  E.  597 ;  but  will  not  give  a  good  titie  to  a  purchaser  where  the  Court, 
in  making  the  order,  erroneously  supposed  that  it  was  dealing  with  a  par- 
ticular interest,  ex,  gr.  that  of  a  judgment  debtor,  whereas  in  truth  the 
firopertv  belonged  to  a  person  not  a  party  and  not  bound :  Jones  v.  Bamett, 
1900)  i  Ch.  370,  C.  A. ;  (1899)  1  Ch.  611. 
And  see  Sherwood  v.  Beveridge^  3  D.  &  S.  425 ;  Whitfield  v.  Lequenirty  %b, 
464,  that  the  conduct  of  the  purchaser,  or  the  nature  of  the  irregularity,  may 
be  such  as  to  entitle  him  not  to  be  at  once  discharged,  but  to  a  reference  as 
to  title. . 

BESALE. 

It  is  provided  by  the  general  conditions  (E.  8.  C.  App.  L.  15)  that  if  the 
purchaser  does  not  pay  in  his  purchase-money  in  due  course,  and  otherwise 
perform  the  conditions,  an  order  may  be  made  at  Chambers  for  a  resale,  and 
for  payment  by  him  of  any  deficiency  in  the  price  thereat,  and  of  all  costs 
and  expenses  occasioned  by  such  default. 

Upon  the  purchaser  making  default  in  paying  his  purchase-money,  the 
vendor  may  either  obtain  upon  simimons  a  simple  order  for  payment  into 
Court,  which  may  be  enforced  by  writ  of  sequeotration  :  O.  XLii,  4 ;  or  he 
may  obtain  an  order  for  payment  in,  and  in  default  a  resale,  and  that  the 
purchaser  make  good  the  deficiency,  and  the  costs  and  expenses  occasioned 
by  such  default. 

In  order,  it  seems,  to  preserve  the  remedy  against  a  purchaser  who  does 
not  complete,  of  niaking  him  liable  for  any  deficiency  of  price,  the  order  for 
resale  does  not  direct  the  purchaser  to  be  discharged :  Harding  v.  H.^  4 
My.  &  C.  514 ;  and  until  the  resale  takes  place  he  may  complete  his  contract 
upon  payment  of  all  costs  occasioned  by  nis  default:  Bohertson  y.  SkdUm, 
13  Beav.  91 ;  but  where  the  purchaser  is  bankrupt,  and  unable  on  that 
ground  to  complete,  an  order  may  be  obtained  by  the  vendor  rescinding  the 
contract  and  forfeiting  the  deposit :  see  Nowell  v.  N,^  Depree  v.  Bedhorough^ 
Forms  4,  5,  sup,  p.  358;  and  see  Powell  y.  Marshall,  (1899)  1  Q.  B.  710, 
C.  A. 

A  purchaser  under  a  judgment  being,  from  subsequent  bankruptc^i 
unable,  and  his  assignees  declining,  to  complete  the  purchase,  the  deposit 
was  forfeited  on  a  resale,  but  without  any  order  against  the  bankrupt*8 
estate  to  indemnify  the  vendors  as  to  any  deficiency :  Depree  y.  Bedborottgh, 
4  Giff.  479. 
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CHAPTER  XX. 


FUBTHEE   CONSIDERATION. 


1.  Order  on  further  Consideration  {and  Motion^  or  adjourned 

SummonSy  to  vary  Certificate). 

This  action  coming  on  [the  —  day  of  —  and]  this  day  for  [if  so^ 
subsequent]  farther  consideration  before  this  Court,  in  the  presence  of 
counsel  for  the  Pit  and  the  Defts  \if  some  Defts  do  not  appear^  for  the 
Pit  and  the  Deft  A.,  no  one  appearing  for  the  Defts  B.  and  C, 
although  they  were  duly  served  with  notice  of  this  action  having  been 
set  down  to  be  heard  for  [subsequent]  further  consideration,  as  by  the 
a£B.davit  of  &c.,  filed  &c.,  appears]  ;  if  so,  and  for  D.,  who  has  been 
served  with  the  judgment  [or  order]  and  has  entered  an  appearance 
pursuant  to  0.  xvi,  41,  of  the  B.  S.  0.  ;  and  if  so,  and  for  E.,  the  pur- 
chaser of  the  real  estates  of  G.,  the  testator  &c.,  sold  pursuant  to  the 
judgment,  or  order,  dated  the  —  day  of  — ;  and  if  so,  and  for  F., 
upon  whose  application  the  funds  are  restrained  by  the  order  dated 
the  —  day  of  — ;  and  if  so,  and  upon  the  motion  of  the  Deft  A.,  to  vary 
the  Master's  certificate  dated  the  —  day  of  —  [or  if  on  adjourned 
summons,  and  upon  the  application  of  the  Deft  A.  to  vary  &c.,  which 
upon  hearing  the  solrs  for  the  applicant,  and  for  &c.,  in  Chambers, 
was  adjourned  to  be  heard  in  Court],  and  upon  hearing  the  said 
judgment  [or  order]  dated  the  —  day  of  — ,  the  Master's  certificate 
oated  the  —  day  of  —  [enter  any  evidence'],  and  what  was  alleged  by 
the  counsel  on  both  sides  [or  for  all  parties,  or  lot  the  Pit  and  the 
Deft  A.y  and  if  so,  and  for  the  said  D.,  or  E.,  or  F.],  This  Court 
doth  &o. 

For  forms  as  to  setting  down,  &o.,  see  D.  0.  F.  713  e^  »eq. 

2.  Order  on  Summons  for  further  Consideration  {and  Summons  to 

vary  Certificate)  heard  in  Chambers. 

Mr.  Justice  — ,  in  Chambers. 

Ufok  the  application  of  Pit,  by  summons  dated  &c.,  for  the  further 
consideration  of  this  action,  adjourned  by  the  order  dated  &c.  [if  so, 
and  upon  the  application  of  the  Deft  A.  to  vary  the  Master's  certificate 
dated  the  —  day  of  — ],  and  upon  hearing  the  solrs  for  the  Pit  and  for 
the  Defts  [and  for  &c.,  last  Form],  and  upon  reading  the  said  order 
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dated  the  —  day  of  — ,  the  Master's  certificate,  dated  the  —  day  of  — 
[enter  any  evidence^  It  is  ordered  that  &c. 


3.  Order  an  Summons  for  farther  Cofmderation  {and  Summons  to 

vary  Certificate)  adjourned  into  Court, 

The  application  of  the  Fit,  by  sununons  dated  &c.,  for  the  further 
consideration  of  this  action  [Ifeo,  and  the  application  of  the  Deft  A., 
by  sununons  dated  &c.y  to  vary  the  Master's  certificate  dated  the  — 
day  of  — ],  which  upon  hearing  the  solrs  lor  the  Pit  and  for  the  Defts 
\_If  other  persona  appear^  and  for  &c.,  Form  1,  sup,']^  in  Chambers,  on 
the  —  day  of  — ,  was  [or  were]  adjourned  to  be  heard  in  Court, 
coming  on  (the  —  day  of  —  and)  this  day  to  be  heard  accordingly ; 
and  upon  hearing  counsel  for  the  Fit  and  the  Defts  [If  so,  and  for  the 
said  &c.],  and  upon  reading  the  order  dated  the  —  day  of  — ,  the 
Master's  certificate  dated  the  —  day  of  —  [enter  any  evidencel,  this 
Court  doth  &c. 

And  as  to  applications  by  motion  or  summons  to  vary  the  certificate  and 
adjourning  the  applications  by  summons  to  be  heard  in  Court,  see  Chap. 
XYIII.,  '<  Chambsbs,"  pp.  330  et  seq. 


NOTES. 
SBTTINQ  DOWN  AOnON  OB  CAUSE  FOE  FUBTHEE  OONSIDEBATION. 

When  any  cause  or  matter  in  the  Chancery  Division  has  been  adjourned 
for  further  consideration,  it  may,  after  eight  days  and  within  fourteen  days 
from  the  filing  of  the  ceitificate,  be  set  down  for  further  consideration,  on  Ihe 
written  request  of  the  eolr  for  the  Pit  or  party  haying  the  conduct  of  the 
proceedings,  and  after  the  expiration  of  such  fourteen  days  it  may  be  set 
down  on  Sie  written  request  of  the  solr  for  the  Pit,  or  for  any  other  party, 
and  in  either  case  on  production  of  the  judgment  or  order  adjourning  further 
consideration,  or  an  office  copy  thereof,  and  an  office  copy  of  the  Master^s 
certificate,  or  a  memorandum  of  the  date  when  it  was  filed,  endorsed  on  the 
request  above  referred  to  by  the  proper  officer.  The  cause,  when  set  down, 
18  not  to  be  put  into  the  paper  for  ten  days,  and  to  be  so  marked.  Notice  of 
setting  down  is  to  be  given  to  the  other  parties  at  least  six  days  before  the 
day  for  which  the  cause  is  marked :  0.  xxxvi,  21*  And  for  the  forms  of  the 
request  and  notice,  see  E.  S.  C.  App.  L,  26,  27 ;  D.  C.  F.  713,  714. 

^y  0.  XL,  10,  upon  a  motion  for  judgment,  or  upon  an  application  for  a 
new  trial,  the  Court  may,  if  of  opinion  that  it  has  not  sufficient  material 
before  it,  direct  the  motion  to  stand  over  for  further  consideration,  and  direct 
issues  or  questions  to  be  tried  or  determined,  and  accounts  and  inquiries  to 
be  taken. 

Where  on  further  consideration  further  accounts  and  inquiries  were 
directed,  but  no  question  of  law  remained  for  decision,  the  Court  refused  0> 
adjourn  further  consideration  in  Court,  but  gave  liberty  to  apply  in  Chambers 
after  certificate :  Gilbert  y,  Bussell,  W.  N.  (75)  225. 

The  action  may  be  marked  short  as  on  the  original  hearing  or  trial,  but 
not,  except  by  consent,  so  as  to  be  in  the  paper  until  after  ten  days  from  the 
date  of  setting  down.    And  as  to  short  causes,  v.  aup,  p.  182. 

On  a  question  reserved  by  the  Master  for  the  Court's  opinion  counsel 
for  the  affirmative  proposition  have  the  right  to  begin :  Lyle  y.  Elltvood,  23 
W.  E.  167. 

By  0.  XXXVI,  39  (Feb.  1892),  the  Judge  shall,  at  or  aft^  the  trial,  direct 
judgment  to  be  entered  as  he  snail  think  right,  and  no  motion  for  judgment 
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shall  be  necessary  in  order  to  obtain  such  judgment.  The  original  rule 
contained  a  proTiaion  that  the  Judge  might  adjourn  further  consideration,  or 
leaye  any  party  to  move  for  judgment. 

SEBYIGE— APFSABANCE  BY  FEBSONS  NOT  PABTIBS. 

AH  parties  to  the  action,  including  any  persons  who  may  have  entered 
appearances  pursuant  to  0.  xti,  41,  must  oe  served  with  notice  that  the 
action  has  been  set  down  for  further  consideration. 

As  to  affidavit  of  service,  see  Bup,  pp.  19,  175. 

If  it  is  intended  to  deal  with  the  nroceeds  of  any  estates  sold  in  the  action, 
the  purchaser  must  be  served,  and  if  he  does  not  appear,  an  affidavit  not  only 
of  service,  but  that  his  conveyance  has  been  delivered  to  him,  must  be  pro- 
duced and  entered  as  read.  If  the  purchaser  has  obtained  his  convevance, 
be  should  not  appear ;  and  doing  so  was  refused  his  costs :  Barton  v.  LaXcur^ 
18  Beav.  526.  If  it  appears  on  the  proceedings  that  he  has  obtained  his 
conveyance,  he  need  not  be  served  :  ifohlt  v.  Btow  TNo.  2),  30  Beav.  272.  If 
any  stop  order  affects  the  funds  to  be  dealt  with,  tne  person  who  obtained  it 
must  be  served  with  notice,  and  if  he  does  not  appear,  an  affidavit  of  service 
must  be  produced.  If  such  purchaser  or  incumbrancer  appear,  his  appear- 
ance must  be  noticed  in  the  order. 

Persons  against  whom  a  personal  order  for  payment  of  money  is  reauired 
should  be  served,  though  they  have  not  obtamed  an  order  to  attend  pro- 
ceedings: B/t  Bees,  B.  v.  George,  15  Ch.  D.  490. 

If  the  persons  served  do  not  appear,  it  is  not  necessary  in  the  absence  of 
some  special  reason  to  give  them  notice  of  setting  the  case  down  on  further 
consideration :  Be  Bol/e,  W.  N.  (94)  77 ;  70  L.  T.  624. 

B]^  0.  LZYn,  8,  '*  where  a  person  who  is  not  a  party  appears  in  any  pro- 
ceeding, either  before  the  Court  or  in  Chambers,  service  on  the  London  solr, 
by  whom  such  person  appears,  whether  acting  as  principal  or  agent,  is  good 
service  except  m  matters  requiring  personal  service." 

As  to  the  right  of  a  person  not  served  with  the  judgment  to  obtain  leave 
to  appear  to  contest  a  point  on  further  consideration,  see  Samuel  v.  8,,  12 
Ch.  D.  152,  161. 

• 

ByiDENOlS. 

An  affidavit  as  to  matters  directly  in  issue,  filed  after  the  certificate,  could 
not  formerly  have  been  read,  but  the  Court,  on  counseFs  statement  of  the 
facte,  has  sent  an  inquiry :  Fleming  v.  East,  Kay,  Hi ;  and  see  Howard  v. 
Chaffers,  11  W.  B.  585 ;  but  now,  under  0.  xxxTii,  1,  further  evidence  by 
affidavit  may  be  received  by  leave  of  the  Court :  May  v.  Newton,  34  Ch.  D. 
347 ;  and  see  jBe  Chifferiel,  C,  v.  Wats<m,  bl  L.  J.  Ch.  137 ;  58  L.  T.  877 ; 
36  W.  B.  806;  Be  Bouse,  B.  v.  Trible,  W.  N.  (88)  231 ;  59  L.  T.  887;  Be 
Michael,  Dessau  v.  Lewin,  52  L.  T.  609 ;  Beaney  v.  Elliott,  W.  N.  (80)  99. 
Further  evidence  as  to  the  conduct  of  the  Deft  between  judgment  and  further 
consideration  was  received  on  the  question  of  coste,  but  not  as  to  his  conduct 
before  action :  Be  Bevill,  Leigh  v.  Bumney,  55  L.  T.  542. 

Notice  ought  to  be  given  of  reading  evidence  entered  in  the  certificate : 
per  M.  B.  (Sir  G.  Jessel),  in  Be  Chennell,  Jones  v.  C,  8  Ch.  D.  504,  C.  A.  In 
Be  Brier,  B.  v.  Evison,  26  Ch.  D.  242,  C.  A.,  the  question  was  raised  whether 
the  evidence  could  be  read  where  there  was  no  summons  to  vary,  but  was 
not  decided. 

PEINCIPLE  OF  JUDGMENT  NOT  TO  BE  VAETED. 

The  Couii  will  not,  on  the  further  consideration  of  the  action,  entertain 
questions  raised  on  the  pleadings,  but  with  respect  to  which  no  direction  or 
reservation  is  contained  in  the  original  judgment :  Legrand  v.  Whitehead, 
1  Bus.  309 ;  and  see  Morgan  v.  M,,  13  Beav.  441 ;  and  as  to  raising  on 
further  consideration  questions  not  raised  in  the  pleading,  see  Hughes  v. 
Janes,  3  D.  F.  &  J.  307. 

Interest  may,  on  further  consideration,  be  directed  to  be  computed  on 
balances  certified  to  be  due,  if  grounds  for  it  appear  by  the  certificate  :  see 
Chap.  XLYn.,  **  MoBTGAOBS,*^  and  Chap.  XLI.,  '*  Tbxtbtebs." 
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But  though  ^roundB  for  it  may  appear,  the  Court  will  not,  on  further 
consideration,  direct  a  party  to  be  charged  with  wilful  default :  see  Chap. 
XLL,  '*  Tbustees  ;  "  and  where  a  decree  was  framed  so  as  to  give  the  Pits 
compensation  for  the  value  of  minerals  wrongfully  taken,  the  Court  declined, 
on  further  consideration,  to  entertain  a  claim  for  interest  thereon :  PhiUip§ 
V.  H&mfray,  44  Ch.  D.  694,  701. 

The  principle  on  which  costs  hare  by  the  original  judgment  been  directed 
to  be  taxed  will  not  be  varied :  Wilson  v.  Metcalfe^  1  Bus.  530 ;  Quarrell  v. 
Beck/ord,  1  Mad.  286 ;  but  where  by  a  decretal  oitler  directing  an  inquiry 
what  damage  Pit  had  sustained,  with  liberty  to  apply,  no  further  consideration 
was  adjourned,  but  costs  of  suit  were  ordered  to  be  paid  by  Deft,  the  Pit, 
though  entitled  to  the  costs  of  all  matters  properly  within  the  inquiry,  not- 
withstanding he  failed  to  prove  any  damage,  was  ordered  to  pay  tiie  costs  of 
questions  improperly  raised  by  him  in  prosecuting  such  inquiry :  KrM  v. 
Park,  10  Ch.  434. 

Where  a  receiver  has  been  appointed  generally,  it  is  unnecessary,  on 
further  consideration,  to  insert  a  direction  to  contmue  him :  Re  Underwood^ 
U,  V.  Z7.,  60  L.  T.  384;  37  W.  E.  428 ;  and  see  Davies  v.  Vale  of  Evesham, 
W.  N.  (95)  105 ;  43  W.  B.  647 ;  73  L.  T.  150. 

Although  an  order  on  further  consideration  directing  payment  of  costs  in 
a  particular  wav  did  not  reserve  subsequent  further  consideration,  nor  the 
question  how  the  costs  should  ultimately  be  borne,  the  Court  treated  the 
directions  as  to  costs  as  bein^  made  for  tne  purpose  of  convenience,  and  on 
petition  for  payment  out  of  the  fund,  readjusted  the  incidence  of  tJie  costs : 
In  re  Eoper,  Taylor  v.  Bland,  45  Ch.  D.  126,  C.  A. ;  and  that  it  is  right  in 
such  a  case  to  reserve  the  question  how  the  costs  are  ultimately  to  be  borne, 
V.  lb.  p.  136. 

As  to  adoption  or  variation  of  report  of  a  referee  on  further  consideration 
of  the  action,  see  O.  xxxvi,  54,  in/,  p.  419. 

FTJKTHEB  CONSIDERATION  IN  CHAMBERS. 

By  0.  LY,  2  (16),  applications  for  orders  on  the  further  consideration  of 
any  cause  or  matter,  iniere  the  order  to  be  made  is  for  the  distribution  of  an 
insolvent  estate,  or  for  the  distribution  of  the  estate  of  an  intestate,  or  for  the 
distribution  of  a  fund  among  creditors  or  debenture  holders,  may  be  disposed 
of  in  Chambers. 

Where  questions  of  difficulty  arose  in  the  distribution  of  an  insolvent  estate 
the  Pit  was  allowed  costs  of  further  consideration  in  C!!ourt:  Be  Barber, 
Burgess  v.  Vinrticomty  31  Ch.  D.  665,  670. 

As  to  the  admon  of  insolvent  estates,  v,  inf.  Chap.  XLIY.,  **  Adminis- 
tration." 

In  Gilbert  v.  Smith,  2  Ch.  D.  686,  C.  A.,  on  an  order  on  admissions  in 
pleadings  for  the  usual  inquiries  in  a  partition  action,  the  Court  reserved 
further  consideration,  and  ^ave  liberty  to  auy  of  the  parties  to  apply  that 
the  hearing  on  further  consideration  should  be  in  Chambers. 

It  has  been  held  that  where  an  order  is  made  on  originating  summons  in 
Chambers,  adjourning  further  consideration,  the  action  ought  to  be  heard 
on  further  consideration  in  (Chambers :  Be  Olasson,  O,  v.  O.,  W.  N.  (93)  85 ; 
but  see  D.  C.  E.  715,  note;  Dan.  943,  note. 

ON  ORIOINATINO  SITMMONS  I7NDER  Q.  LY,  72. 

By  0.  LY,  72,  where  any  matter  ori^ating  in  Chambers  shall  have  been 
adjourned  for  further  consideration  in  Chambers,  such  matter  may,  after 
eight  and  within  fourteen  days  from  the  filing  of  the  Master^s  certificate,  be 
brought  on  for  further  consideration  by  a  summons,  to  be  taken  out  by  the 
party  having  the  conduct  of  the  matter,  and  after  the  fourteen  days,  by  a 
summons  to  be  taken  out  by  any  other  party.  The  summons  is  to  be  in  the 
form  prescribed  by  the  rule,  and  is  to  oe  served  six  clear  days  before  the 
return. 

The  order  will  in  simple  cases  be  made  in  Chambers,  but  if  both  sides 
desire  the  case  to  be  argued  by  counsel,  or  if  it  appears  to  the  Judge  that 
the  questions  arising  are  such  as  to  require  the  assistance  of  counsel,  the  case 
is  adjourned  to  Court.  Eor  the  course  taken  on  such  adjournment,  see 
Chap.  XVIII.,  •*  Chambers,"  p.  323. 
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CHAPTER  XXI. 

SPECIAL  CASE. 


1,  Form  of  Order  on  Special  Case  which  decides  the  whole  Action. 

This  special  case,  stated  for  the  opinion  of  this  Court,  and  filed  on 
the  &c.,  coming  on  this  day  to  be  heard  before  this  Court  in  the 
presence  of  counsel  for  the  Pit  and  for  the  Deft,  and  upon  hearing  the 
said  special  case  read,  and  what  was  alleged  by  counsel  on  both  [all] 
sides,  This  Court  is  of  opinion  that  &c.,  and  that  &c.,  and  that  &c. 
And  that  the  costs  of  this  special  case  and  of  this  action  ought  to  be 
borne  out  of  &c.  And  counsel  for  the  [Pit  or  Deft]  moving  for  judg- 
ment in  accordance  with  the  foregoing  opinion,  This  Court  doth  order 
and  adjudge  accordingly ;  And  it  is  ordered  that  it  be  referred  to  the 
taxing  master  to  tax  the  said  costs  [in  case  the  parties  differ]. — Liberty 
to  apply. 

This  form  was  settled  after  the  hearing  of  Harrison  y.  Tlie  Cornwall 
MineraU  Co,,  V.-O.  H.,  16  Oh.  D.  66. 

Where  the  decision  on  a  special  case  will  decide  all  questions  in  the  action, 
it  is  not  necessary  that  the  action  should  be  separately  set  down  on  motion 
for  judgment:  In  re  Cane,  Buff  v.  SiverSy  60  L.  J.  Ch.  36;  63  L.  T.  746, 
where  the  Court  made  a  declaration  in  terms  of  its  answer  to  the  case,  and 
(according  to  the  reports)  ordered  further  proceedings  in  the  action  to  be 
stayed.  The  reports,  however,  appear  to  be  incorrect,  as  a  reference  to  the 
Beg.  Lib.  30  Oct.  1890,  A.  1425,  snows  that  the  order  was  in  the  above  form 
wiui  no  stay  of  proceedings. 

2.  If  the  Special  Case  stands  for  Judgment. 

This  Court  did  order  that  this  special  case  should  stand  for  judgment, 
and  the  same  standing  for  judgment  this  day  in  the  paper  in  the  pre- 
sence of  counsel  for  &c.,  this  Court  doth  declare  &c. 

3.  The  like — Court  Declining  to  answer  the  Question. 

This  special  case  coming  on  &c.  [Form  1,  «tfp.],  and  this  Court 
being  of  opinion  that  the  question  submitted  for  the  opinion  of  the 
Court  cannot  properly  be  decided  during  the  life  of  the  Deft  B.,  doth 
decline  to  decide  the  same. — See  Moore  v.  Jf.,  V.-C.  W.,  8  Dec.  1856, 
B.  320  ;  followed  by  V.-C.  M.,  in  Bright  v.  Tyndall,  4  Ch.  D.  189,  199. 
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4.  Order  to  set  doum  Special  Case — O.  xxxiv,  4. 

Upon  the  application  of  the  Pit,  who  alleged  that  the  parties  have 
concurred  in  stating  the  questions  of  law  arising  in  this  action  in  the 
form  of  a  special  case ;  that  the  Deft  A.  is  a  married  woman  [or  an 
infant,  or  a  lunatic] ;  and  upon  hearing  the  solrs  for  the  applicant,  and 
for  \_tf  a  lunattCf  add  and  for  0.  his  committee]  ;  and  upon  reading  an 
affidayit  of  &c.,  filed  &c.  [Enter  evidence]^  It  is  ordered  that  the  Pit  be 
at  liberty  to  set  down  the  said  special  case  for  hearing. 

On  application  to  set  down  a  8x>eciBl  case  under  O.  xxxiv,  4,  notice  to  a 
marriect  woman  (not  being  a  party  thereto  in  respect  of  her  separate  property, 
or  of  any  separate  right  of  action  by  or  against  her),  infant,  or  non  ccmpoi, 
who  may  be  interested  in  the  case,  is  not  re(^uired,  though  such  a  notice  is 
necessary  on  an  application  to  set  down  a  special  case  under  13  &  14  Y.  c.  35 : 
see  Be  Smith,  LamheH  t.  Lange,  M.  R.,  6  Dec.  1878,  B.  2077. 

For  order  to  amend  special  case  by  stating  the  question  differently,  and 
thereon  declaring  rights,  see  Bdl  v.  Cade,  2  J.  &  H.  125. 

For  order  stating  facts  assumed  from  but  not  stated  in  the  case,  and 
declaring  the  Court^  opinion,  see  Lane  y,  Dehenhamy  11  Ha.  195. 

For  form  of  application,  see  D.  C.  F.  1030. 

6.  Order  directing  Question  of  Law  to  be  set  down  for  Argument 
without  stating  Special  Case — 0.  xxxiv,  2. 

Upon  the  application  of  the  Pits,  and  upon  hearing  &c.,  It  is  ordered 
that  the  following  question  of  law  be  set  down  to  be  argued  before  the 
Court,  viz.,  Whether  &c. 

For  form  of  application,  see  D.  C.  F.  1028. 

6.  Order  on  Questions  of  Law  set  down  under  0.  xxxiv,  2. 

The  questions  of  law  directed  to  be  set  down  to  be  argued  before 
this  Court  by  the  order,  dated  &c.,  coming  on  this  day  to  be  argued 
before  this  Court  in  the  presence  of  counsel  for  the  Pit  and  for  the 
Deft,  and  upon  hearing  counsel  on  both  sides,  This  Court  doth 
declare  &c. 

7.  Order  directing  Point  of  Law  raised  by  Pleadings  to  be  set  dotcn 

under  0.  xxv,  2. 

Upon  the  application  of  the  Pit,  and  upon  hearing  &c..  It  is  ordered 
that  the  point  of  law  raised  by  the  statement  of  defence  be  set  down 
to  be  argued  before  this  Court. 

8.  Order  on  Point  of  Law. 

Thb  point  of  law  raised  by  the  statement  of  defence,  and  by  the 
order,  dated  &c.,  directed  to  be  set  down  to  be  argued  before  this 
Court,  coming  on  &c. — See  Form  7. 

NOTES. 

The  procedure  by  special  case  is  now  regulated  by  0.  xxxrv,  which  pro- 
vides, by  r.  1,  that  the  parties  to  any  cause  or  matter  may  concur  in  stating 
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the  <juestions  of  law  arisiiig  therein  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court,  stating  concisely  such  facts  and  documents  as  may  be 
necessary  to  enable  the  Goi^  to  decide  the  questions  thereby  raised.  Upon 
the  argument  of  such  case  the  Court  and  the  parties  may  refer  to  the  whole 
contents  of  such  documents,  and  the  Court  may,  from  the  facts  and  docu- 
ments stated,  draw  any  inference,  whether  of  fact  or  law,  which  might  haye 
been  drawn  from  them  if  proyed  at  a  trial. 

A  special  case  which  raises  questions  of  fact  only  is  a  proceeding  extra 
eur9um  curice,  and  from  it  no  appeal  will  lie :  Burgess  y.  MortoUf  (1896)  A.  C. 
136,  H.  L. 

llie  rules  as  to  parties  (^  to  which  v,  sup.  Chap.  IX.)  apply  to  a  special 


As  to  amendment  of  special  case,  see  Dan.  1681. 

Under  Sir  G.  Turner's  Act  (13  &  14  Y.  c.  35),  the  special  case  might  be 
amended  by  adding  parties  after  it  was  set  down :  Thutlethwaite  y.  Oamier, 
5  D.  &  S.  73 ;  or  at  the  hearing,  the  case  being  set  down  again :  Barnaby 
V.  Tassell,  11  Eq.  363;  Savage  v.  Siielly  11  Eq.  264;  AUey  v.  Etough,  13  Eq. 
462 ;  but  in  Johnston  y.  Brown^  8  Eq.  584,  where  a  female  Deft  had  married 
after  the  setting  down,  it  was  held  that  the  case  need  not  be  set  down  again. 
Where  a  material  fact  was  omitted,  but  admitted  by  all  parties  at  the  hear- 
ing, prefacing  the  order  with  a  recital  to  that  effect  was  sufficient :  Lane  y. 
Debenham,  11  Ha.  188 ;  17  Jur.  1005. 

A  special  case  cannot  be  amended  under  0.  xxyin,  6 ;  but  when  a  decision 
has  been  giyen  under  a  mistake  of  fact,  the  Court  is  not  thereby  bound,  but, 
unless  the  decision  has  been  carried  into  effect  by  any  subsequent  order, 
may  direct  the  action  to  eo  on  to  trial,  and  then  direct  inquiries  to  ascertain 
the  real  facts :  Be  Taylors  Estate ;  T<ymlin  y.  Underhayy  22  Ch.  D.  495. 

Ul>on  special  case  under  these  rules,  the  Court  has  decided  questions  as  to 
title  in  an  action  for  recoyery  of  possession  of  land :  General  Finance,  Ac,  Co, 
y.  Liberator  Building  Society,  10  Ch.  D.  15;  as  to  whether  estates,  subject  of 
an  action  for  specific  performance,  were  comprised  in  a  deyise  of  trust  estates : 
Lysaght  y.  Edwards,  2  Ch.  D.  499 ;  as  to  construction  of  a  power  of  appoint- 
ment: Marshall  y.  Aizhwood,  W.  N.  (81)3;  and  as  toyalidityin  law  of 
objections  to  letters  patent :  Bolls  y.  Isaacs,  19  Ch.  D.  268. 

As  to  special  case  stated  by  arbitrator  or  referee,  v.  inf.  Chap.  XXYII., 
*'  Akbitratobs  '* ;  and  in  interpleader  proceedings,  Chap.  XXTX.,  **  Intsb- 

FLBADEB." 

By  r.  2,  if  it  appear  to  the  Court  or  a  Judge  that  there  is  in  anj  cause  or 
matter  a  question  of  law  which  it  would  be  conyenient  to  haye  decided  before 
any  eyidence  is  giyen  or  any  Question  or  issue  of  fact  is  tried,  or  reference 
made  to  a  referee  or  an  arbitrator,  the  Court  or  Judge  may  make  an 
order  accordingly,  and  may  direct  such  Question  to  be  raised  by  special  case 
or  in  such  other  manner  as  may  be  aeemed  expedient,  and  may  stay  all 
proceedings  in  the  meantime. 

The  rule  is  applicable  only  to  such  questions  of  law  as  must  necessarily 
arise  in  the  action  :  Bepublic  of  Bolivia  y.  National  Bolivian  Navigation  Co,, 
24  W.  B.  361 ;  and  as  to  the  Court  declining  to  entertain  fictitioius  questions, 
see  Bright  y.  Tyndall,  4  Ch.  D.  189,  197  ;  Pryse  y.  P.,  15  Eq.  86;  Keyv,  K,, 
4  D.  AL  &  G.  73 ;  or  questions  submitted  in  such  a  form  that  the  real  rights 
of  the  parties  cannot  be  determined:  Bidkeley  y.  Hope,  4  W.  B.  280;  8 
D.  G.  M.  &  G.  361 ;  25  L.  J.  Ch.  240 ;  or  to  make  aeclaration  of  future 
rights :  Lady  Langdale  y.  Briggs,  8  D.  M.  &  G.  426 ;  26  L.  J.  Ch.  45 ;  4 
W.  B.  703 ;  Dawson  y.  2>.,  4  Eq.  508 ;  Gosling  y.  G.,  John.  265 ;  Moore  y.  M,, 
9up.  Form  3;  and  as  to  the  Court  declining  to  answer,  see  Ewart  y,  E,,\\ 
Ha.  276 ;  Pryse  y.  P,,  sup, ;  and  that  the  Court  would  not  act  on  inferences 
drawn  by  the  parties,  but  required  that  necessary  facts  should  be  yerified  by 
affidayit,  DomviUe  y.  Lamb,  9  Ha.  ly. 

As  to  the  time  when  application  should  be  made  under  the  rule,  see  Met, 
Bd,  of  Works  y.  New  Biver  Co.,  1  Q.  B.  D.  727 ;  2  Q.  B.  D.  67,  C.  A. ;  Tat- 
tersall  y.  National  Steamship  Co,,  W.  N.  (84)  32 ;  and  for  form  of  motion  or 
summons,  D.  C.  F.  1028. 

By  r.  3,  eyery  special  case  is  to  be  printed  and  signed  by  the  several 
parties,  or  their  counsel  or  solrs,  and  filed. 

By  r.  4,  a  special  case  in  a  cause  or  matter  to  which  a  married  woman 
(not  being  a  party  thereto  in  respect  of  her  separate  property,  or  of  anj 
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separate  right  of  action  by  or  against  her),  infant,  or  person  of  imsonnd  mind 
not  so  found  by  inquisition  is  a  party,  is  not  to  be  set  down  for  argument 
without  leave  of  the  Court  or  a  Judge,  the  application  for  which  must  be 
supported  by  sufficient  evidence  that  the  statements  contained  in  such  special 
case,  so  far  as  the  same  affect  the  interest  of  such  married  woman,  in&nt,  or 
person  of  unsound  mind,  are  true. 

The  application  under  this  rule  is  now  usually  by  summons  in  Chamben : 
see  O.  LY,  2  (17),  9up.  p.  320;  and  Dan.  1681. 

By  r.  5,  either  party  may  enter  a  special  case  for  argument  by  delivering 
to  the  proper  officer  a  memorandum  of  entry  (see  Form,  B.  S.  G.  App.  Q., 
No.  25),  and  also  producing  a  copy  of  any  order  made  under  r.  4. 

SlSTTINa  BOWK  THB  SPECIAL  CASE. 

A  special  case  cannot  now  be  set  down  before  the  C.  A.  in  the  first  instance ; 
it  will  not  be  placed  in  the  paper  for  one  month  after  being  set  down  unless 
by  consent ;  and  it  must  not  be  marked  short :  see  Anon,,  M.  B.,  1 W.  B.  10. 

By  O.  xxxiY,  r.  6,  the  parties  to  a  special  case  may  enter  into  an  agree- 
ment (not  liable  to  stamp  duty)  that  upon  the  judgment  of  the  Court  a  sum 
of  money  shall  be  paid  ov  one  party  to  the  other,  and  that  execution  shall 
issue  forthwith,  unless  otherwise  agreed,  and  unless  stayed  on  appeaL 

SPECIAL  CASE  TTimER  13  &  14  Y.  C.  35. 

By  r.  8,  a  special  case  may  be  stated  for  the  same  purposes  and  in  the 
same  manner  as  was  provided  by  the  13  &  14  Y.  c.  35,  and  the  same  shall 
be  deemed  to  be  a  special  case  stated  in  a  matter  within  the  meaning  of 
0.  xxxnr. 

The  effect  of  this  rule  is  to.  keep  aHve  the  provisions  of  Sir  G.  Turner's  Act 
(repealed  by  46  &  47  Y.  c.  49),  under  which,  by  sect.  1,  i>erson8  interested  in 
any  question  as  to  the  construction  of  any  Act  of  Parliament,  will,  deed,  &c, 
or  as  to  the  title,  &c.,  to  any  real  or  personal  estate  contracted  to  be  sold,  or 
as  to  any  other  matter  falling  within  the  jurisdiction  of  Equity,  might 
concur  in  stating  a  special  case  for  the  opinion  of  the  Court ;  and  ezors, 
admors,  and  trustees  might  concur  therein.  By  sect.  2,  the  committee  of  a 
lunatic's  estate  might  concur,  with  the  sanction  of  the  L.  C,  or  of  the  Lords 
Justices. 

By  sect.  14,  the  Court,  upon  the  hearing,  might  determine  the  questions 
raised,  or  any  of  them,  and  by  decree  declare  ite  opinion,  without  proceeding 
to  administer  any  relief  consequent  thereon,  or  might  decline  to  decide.  By 
sect.  15,  the  declaration  was  to  indemnify  trustees,  and  this  protection  still 
subsists  :  Be  Benzon,  Forster  v.  Schleainger,  64  L.  T.  51 ;  W.  K.  (86)  1 9.  By 
sect.  17,  the  special  case  was  to  be  a  lis  pendens,  and  might  be  registered  as 
such.  On  a  special  case  under  a  will,  the  coste  were  payable  out  of  the 
general  residue :  Armitage  v.  Coates,  35  Beav.  1 ;  Cowley  v.  Wellesley,  Ih, 
635;  or,  if  none,  from  the  specific  property:  Cookson  v.  Bingham,  17  Beav. 
262.  The  estate  having  been  administerea,  except  1007.,  the  trustees  took 
their  coste  thereout  in  priority,  and  the  residue  went  to  the  other  parties 
rateably :  Hindle  v.  Taylor,  5  D.  M.  &  G.  577.  As  to  coste  under  we  old 
practice,  see  Morg.  &  Wurtz.,  92 ;  Dan.  5th  ed.,  pp.  1710,  1711. 

These  orders  are  subject  to  appeal :  see  sect.  33. 

The  Court  could  decide  disputed  righte,  on  a  special  case:  sect.  14; 
Schroeder  v.  8,,  Kay,  578;  affir.  24  L.  J.  Ch.  510;  3  Eq.  Bep.  97 ;  18  Jur. 
987  ;  3  W.  B.  55 ;  but  see  Bailey  v.  ColleU,  23  L.  J.  Ch.  230 ;  2  W.  B.  216. 

All  persons  interested  beneficially  were  required  to  be  parties :  Entwistle 
V.  Cannon,  4  W.  B.  450;  but  where  one  of  the  parties  was  out  of  the  juris- 
diction, and  there  were  others  before  the  Court  having  identical  interests,  his 
presence  was  dispensed  with :  Be  Brown,  29  Beav.  401 ;  and  the  trustees  were 
necessary  parties  to  a  case  for  construing  the  trust  deed :  Vorley  v.  Richard' 
son,  8  D.  M.  &  G.  126. 

It  must,  however,  be  borne  in  mind  that  the  procedure  under  the  Act 
is  in  most  cases  superseded  or  rendered  unnecessary  by  the  procedure  by 
way  of  originating  summons  (t;.  sup.  Chap.  XYIIL,  *' Chaicbebs  "),  which 
should,  it  is  conoeiyed,  be  always  resorted  to  where  practicable. 
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CHAPTEE  XXn. 

ISSUES. 


Section  I. — ^Dikecting  Trial  op  Issues  and  Qttestions  of  Fact. 

1.  Trial  by  Jury — 0.  xxxvi,  3. 

Upon  the  application  of  the  FLts,  and  upon  hearing  the  solrs  for  the 
applicants  and  for  the  Deft,  and  upon  reading  &c.,  Let  this  action  be 
tried  before  a  Judge  with  a  jury. — Melville  v.  Barker^  V.-O.  B.  at 
Chambers,  23  Jan.  1885,  B.  232. 

2.  Order  for  Trial  of  lames  or  Questions  of  Fact,  or  Fact  and  Law, 
before  the  Court  without  a  Juiy,  and  with  or  without  Assessors 
— 0.  XXXVI,  8. 

Let  the  following  issues  [^or  questions  of  fact,  or  partly  of  fact  and 
partly  of  law]  be  tried  before  this  Court,  \_or,  if  «o,  with  &c.  as 
assessors],  that  is  to  say,  whether  &c.  [^State  the  issues  or  questions  to 
he  tried  ;  and  if  a  day  he  theti  appointed,  add.  And  Let  the  day  lor  such 
trial  be  the  —  day  of  — .  Add,  if  so :  Adjourn  &c.]. — ^Liberty  to 
apply. 

For  order  directing  interpleader  issue  as  to  ownership  of  goods  seized  by 
shenfi,  see  Ch&p,  XXIX.,  Sect.  11.,  Form  1,  ''Intebfleadeb." 

3.  Order  for  Trial  of  Issues  or  Questions  of  Fact  by  a  Jury  before 
another  Division  or  at  Assizes — O.  xxxvi,  44. 

And  this  Court  being  of  opinion  that,  by  reason  of  &c.  [^State  the 
reason"],  it  is  expedient  that  the  following  issues  [of  fact  or  partly  of 
fact  and  partly  of  law]  arising  in  this  action  should  be  tried  by  a 
common  [or  special]  jury  before  a  Judge  at  the  sittiog^  in  London  [or 
Middlesex]  of  the  Q.  B.  Division  [or  at  the  next  assizes  to  be  holden 
for  the  county  of  &c.],  that  is  to  say,  whether  &c.  [State  the  issues  or 
questions],  doth  order  that  such  issues  [or  questions]  be  accordingly  so 
tried  [Add,  if  so :  Adjourn  &c.]. — ^Liberty  to  apply. 

4.  Further  Issue  added  by  Consent. 

Upon  the  application  of  the  Pit,  and  upon  hearing  &c.,  for  the  Deft, 
Let  the  following  additional  issue  agreed  upon  by  the  parties  be  tried 
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with  and  at  the  same  time  as  those  ordered  to  be  tried  under  the  order 
dated  &o,,  that  is  to  say  &c. —  Williama  v.  AUen^  Stirling,  J.,  3  Not. 
1887,  B.  1320. 

6.  Order  postponing  Trial 

TTpok  the  application  of  the  Fits,  and  upon  hearing  counsel  for  the 
applicants  and  for  the  Defts,  and  upon  reading  &c.,  Let  the  trial  of 
the  issues  arising  in  this  action  directed  to  be  tried  by  the  order  dated 
&c.  be  postponed  until  the  next  assizes  to  be  holden  at  L —  in  the 
county  of  — ;  And  Let  the  Plaintiffs  J.  and  F.  pay  to  the  Defts  C.  and 
W.  £ —  for  the  agreed  costs  of  this  application. —  Whitak&r  v.  Feather^ 
M.  K.  at  Chambers,  20  July,  1876,  B.  1714. 

For  fonn  of  notice  of  motion,  see  D.  0.  F.  368. 

6.  Ibrm  of  Certificate  of  Associate  after  Trial  by  Jury — 

0.  XXXVI,  42. 

30  Nov.  1899. 
In  the  High  Court  of  Justice, 

—  Division. 

Between  A,^  Fit,  and  j9.,  Deft. 

I  OBBTZFT  that  this  action  was  tried  before  &c.  and  a  special  jury  of 
the  county  of  —  on  the  —  and  —  days  of  — .  The  jury  found 
[State  findings].  The  judge  directed  that  judgment  should  be  entered 
for  —  for  £ — ,  with  costs  of  —  [as  the  case  may  he],  C.  D.  [Associaie 
or  Master],-— See  E.  S.  C.  1883,  App.  B.,  Form  17. 

NOTES. 
DIBSOTDrO  ISSUBS— BIGHT  TO  TRIAL  BY  JT7BY— DISCBBTION  OF  OOXJBT. 

The  right  of  suitors  to  a  jury  was  in  general  unaffected  by  the  Judicature 
Acts ;  but  by  the  Bules  of  1883  has  been  greatiy  modified,  especially  in  the 
Chancery  Division. 

By  Jud.  Act,  1873,  s.  29,  **  any  party  to  any  cause  or  matter  involvinff 
the  trial  of  a  question  or  issue  of  fact,  or  partiy  of  fact  and  partly  of  law, 
may,  with  the  leave  of  the  Judse  or  Judges  oi  the  Court  or  Diyision,  have 
the  question  or  issue  tried  at  tne  assizes  or  at  the  sittings  in  London  or 
Middlesex,  as  provided  for  by  sect.  30. 

By  Jud.  Act,  1875,  s.  21,  the  methods  of  procedure  previously  existing  in 
the  different  Courts  are  preserved  in  similar  cases  when  not  inconsistent  with 
the  Acts  and  Eules.    And  see  0.  Lxxii,  2. 

By  0.  xxxYi,  3,  **  causes  or  matters  assigned  by  the  principal  Act  to  the 
Chancery  Division  shall  be  tried  by  a  Judge  without  a  jury,  unless  the 
Court  or  a  Judge  shall  otherwise  order.'' 

By  r.  4,  **  the  Court  or  a  Judge  may,  if  it  shall  appear  desirable,  direct  a 
trial  without  a  jiiry  of  any  question  or  issue  of  fact,  or  partiy  of  fact  and 
partiy  of  law,  arising  in  any  cause  or  matter  which  previously  to  the  passine 
of  the  principal  Act  could,  without  any  consent  of  parties,  nave  been  tried 
without  a  jury."  The  rule  extends  to  a  cause  which  previously  to  the  Act 
could  have  been  brought  either  in  Chancery  or  at  common  law:  Baring  Bros, 
V.  N.  W,  of  Uruguay  By,  Co,,  f  1893)  2  Q.  B.  406,  C.  A. 

By  r.  5,  **  the  Court  or  a  Judge  may  direct  the  trial  without  a  jury  of  any 
cause,  matter,  or  issue  requiring  any  prolonged  examination  of  documents 
or  accounts,  or  any  scientific  or  local  investigation  which  cannot  in  their  or 
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hiB  opinion  oonveniently  be  made  with  a  jury  " :  see  Shafto  v.  Bolckow, 
Vawfhan  <fc  Co,,  35  W.  E.  686 ;  67  L.  T.  17  ;  Sv^ny  v.  N,  E,  By,  Co.,  74  L.  T. 
88,  O*  A.* 

By  T.  6,  '*  in  any  otiier  oanse  or  matter,  npon  the  application,  within  ten 
dajB  after  notice  of  trial  has  been  given,  of  any  party  thereto  for  a  trial  with 
a  jiUT  of  the  cause  or  matter  or  any  issue  of  fact,  an  order  sheJl  be  made  for 
a  trial  with  a  jury.** 

As  to  the  meaning  of  the  words  **  in  any  other  cause  or  matter,*'  see  TJie 
Temple  Bar,  11  P.  D.  6,  G.  A. ;  Coote  v.  Ingram,  3o  Oh.  D.  117 ;  Jenkins  v. 
Bushby,  (1891)  1  Ch.  484,  0.  A. 

By  r.  7,  **(a)  in  every  cause  or  matter,  unless  under  the  provisions  of 
r.  6  of  this  order  a  trial  with  a  jury  is  ordered,  or  under  r.  2  of  this  order 
either  par);y  has  signified  a  desire  to  have  a  trial  with  a  jury,  the  mode  of 
trial  shall  be  by  a  Judge  without  a  jury,  provided  that  in  any  such  case  the 
Court  or  a  Judge  may  at  any  time  order  any  cause,  matter,  or  issue  to  be 
tried  by  a  Judge  with  a  jury,  or  by  a  Judge  sitting  with  assessors,  or  by  an 
official  referee  or  special  referee,  with  or  without  assessors : 

**  (b)  The  Pit,  in  any  cause  or  matter  in  which  he  is  entitled  to  a  jury, 
may  have  the  issues  tried  by  a  special  jury,  upon  giving  notice  in  writing  to 
that  effect  to  the  Deft  at  the  time  when  he  ^ves  notice  of  trial : 

"  (c)  The  Deft,  in  any  cause  or  matter  m  which  he  is  entitled  to  a  jury, 
may  have  the  issues  tried  by  a  special  jury,  on  giving  notice  in  writing  to 
that  effect  at  any  time  after  the  close  of  the  pleadings  or  settlement  of  the 
issues  and  before  notice  of  trial,  or  if  notice  of  trial  has  been  given,  then  not 
less  than  six  clear  days  before  the  day  for  which  notice  of  trial  has  been  given : 

''(d)  Provided  that  a  Judge  may  at  any  time  make  an  order  for  a  special 
jniT  upon  such  terms,  if  any,  as  to  costs  and  otherwise  as  may  be  just.'* 

By  r.  8,  "  subject  to  the  provisions  of  the  preceding  rules  of  this  order,  the 
Court  or  a  Judge  may,  in  any  cause  or  matter,  at  any  time  or  from  time  to 
time,  order  that  dinerent  questions  of  fact  arising  therein  be  tried  by 
different  modes  of  trial,  or  that  one  or  more  questions  of  fact  be  tried  before 
the  others,  and  may  appoint  the  places  for  such  trials,  and  in  all  cases  may 
order  that  one  or  more  issues  of  fact  be  tried  before  any  other  or  others.** 

Before  the  Jud.  Act,  all  questions  of  fact  arising  in  suits  properly  instituted 
in  Chancery  could,  without  any  consent  of  parties,  be  tried  without  a  jurjr. 
If  the  Court  thought  fit,  a  jury  could  be  haa  either  by  summoning  a  jury  m 
Chancery  (21  &  22  V.  c.  27,  s.  2),  or  by  directing  issues  at  law;  but  neither 
party  could  claim  a  jury  as  a  matter  of  right :  Bovill  v.  Hitchcock,  3  Ch.  417 ; 
Patent  Marine  Inventions  Co,  v.  Chadhum,  16  Eq.  447.  But  at  law  questions 
of  fact  were  tried  with  a  jury  as  a  matter  of  course,  except  such  questions  as, 
under  the  C.  L.  P.  Act,  1854,  ss.  3,  6,  could  without  consent  be  referred  to 
arbitration.  The  Jud.  Act,  1873,  s.  57,  continued  this  exception  under  the 
new  practice,  and  somewhat  extended  the  class  of  cases  which  might  be 
referred  without  consent ;  and  it  is  now  provided  by  the  Arbitration  Act,  1880 
(62  &  63  V.  c.  49),  s.  13,  that,  **  subject  to  rules  of  Court,  and  to  any  right 
to  have  particular  cases  tried  by  a  jury,  the  Court  or  a  Judge  may  refer  any 
Question  arising  in  any  cause  or  matter  (other  than  a  criminal  proceeding  by 
tne  Crown)  for  mquiry  and  report  to  any  official  or  special  referee.** 

The  effect  of  the  above  rules  is  to  make  trial  without  jury  the  normal 
mode  of  trial  in  the  Chancery  Division,  except  where  trial  with  a  jury  is 
ordered  under  rr.  3,  6,  or  7  (a) :  Tirnson  v.  WiUon,  38  Ch.  D.  72,  76,  C.  A. ; 
The  Temple  Bar,  11  P.  D.  6,  C.  A.;  Jenkins  v.  Brnhby,  sup.;  Baring  Bros.  v. 
N,  W,  of  Uruguay  By,  Co,,  (1893)  2  Q.  B.  406,  C.  A.,  sup, ;  and  for  the  dis- 
cretion formerly  given  to  the  Court  hj  r.  26  of  O.  xxxvi  of  1875,  to  direct 
a  trial  without  a  jury,  is  now  substituted  the  converse  discretion  to  direct 
trial  with  a  jury. 

Under  the  new  rules  the  Court  has  declined  to  direct  a  trial  with  a  jury  in 
an  action  for  injunction  and  damages  for  infringement  of  copyright :  Coote 
V.  Ingram,  35  Ch.  D.  117  ;  in  an  action  for  specific  performance  and  injunc- 
tion against  infringement  of  ancient  lights :  Sheppard  v.  Oilmore,  34  W.  B. 
179 ;  53  L.  T.  625 ;  in  an  action  claiming  declaration  that  Deft  was  trustee 
for  Pit,  an  account  and  damages  for  detention  of  chattels :  Gardner  v.  Jay, 
29  Ch.  D.  50,  C.  A. ;  in  an  action  claiming  a  declaration  that  Plt*s  bonds 
were  depjosited  with  the  Defts  in  fraud  of  fiie  Pit,  and  that  they  took  them 
with  notice  :  Thornton  y.  Union  Discotmt  Co.  of  London^  7  Times  Rep.  322. 
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And  in  general  an  action  will  not  be  sent  for  trial  with  a  jury,  unleas  it 
inyolves  a  simple  issue  of  faot,  determination  of  whioh  will  decide  the  case : 
Cardinall  v.  CC,  26  Ch.  D.  772 ;  and  see  Gardner  v.  Jay,  29  Ch.  D.  60,  66, 
C.  A. ;  and  one  Deft  cannot  inmst  upon  havine^  one  issue  relating  to  a  matter 
not  assigned  to  the  Chancery  Division  tried  with  a  jury :  Bheppard  y.  CHlmore, 
tup. ;  nor  a  Pit  in  a  redemption  action,  merely  because  Deft  counter-claims 
for  damages  for  fraudulent  misrepresentation:  Lynch  y.  Macdonald,  37 
Ch.  D.  227,  C.  A. ;  and  the  mere  fact  that  the  action  will  be  more  quickly 
tried  at  the  assizes  is  not  a  ground  for  sending  it  there :  Cardinall  y.  C.,  9up, 
But  where  a  view  of  Ihe  locm  in  quo  is  all-important,  a  trial  with  a  jury  wul 
be  directed:  Jenkins  y.  Bushby,  (1891)  1  Ch.  484,  C.  A.;  but  see  Manffany. 
Met,  Electric  Supply  Co.,  ri89i)  2  Ch.  661,  C.  A. 

The  Court  declined  to  direct  a  trial  of  selected  issues  the  determination  of 
which  would  not  necessarily  involve  a  determination  of  the  main  issue  in  the 
action :  Ehrmann  y.  E,,  72  L.  T.  362,  648. 

The  discretion  of  the  Court  under  O.  xxx  {v.  8up»,  p.  26)  has  been 
generally  exercised  in  accordance  with  the  existing  practice. 

Under  the  previous  rules,  a  trial  with  a  jury  has  been  refused  where  there 
were  mixed  questions  of  law  and  fact :  Singer  Manufacturing  Co,  y.  Loog,  11 
Ch.  D.  666;  Oarling  v.  Royd$,  26  W.  E.  126;  and  see  Cardinall  v.  C,  mp. ; 
in  an  action  for  infnngement  of  trade  mark,  where  only  one  issue  of  small 
importance  was  appropriate  for  a  jury:  Spratfa  Patent  v.  Ward,  11  Ch.  D. 
241 ;  in  an  action  to  restrain  publication  of  a  trade  libel :  Thomas  v.  Williams, 
14  Ch.  D.  864  ;  where  the  question  was  mainly  one  of  title,  and  depended  on 
construction  of  documents :  Wedderbum  y.  Pidcering,  13  Ch.  D.  769;  and  see 
A,  G,  v.  Arkcoll,  W.  ,N.  (82J  182 ;  Garlina  v.  Royds,  26  W.  E.  123 ;  or,  under 
the  Lands  Clauses  Act,  whether  lands  had  become  superfluous:  Smith  v. 
N.  Staffordshire  Ry.  Co,,  44  L.  T.  86;  in  actions  for  specific  performance: 
Usil  y.  WhdpUm,  60  L.  J.  Ch.  611 ;  46  L.  T.  39 ;  29  W.  E.  799 ;  Syke$  v. 
Firth,  46  L.  J.  Ch.  627 ;  Pilley  v.  Baylis,  6  Ch.  D.  241 ;  Swindell  v.  Birming^ 
ham  Syndirate,  3  Ch.  D.  127,  C.  A.;  on  the  application  of  a  Pit  who  had 
delayed  giving  notice  of  trial,  or  in  taking  otner  steps:  Lloyd  y.  Jones, 
7  Ch.  D.  390. 

In  cases  which,  before  the  new  procedure,  would  not  have  been  essentially 
Chancery  cases  (see  Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127,  C.  A.), 
the  fact  that  the  Deft  desired  a  trial  by  jury  at  the  assizes  was  held  a 
sufficient  reason  to  be  stated  on  the  order :  West  v.  White,  4  Ch.  D.  631 ;  but 
see,  contra.  Wood,  ike.  v.  Hamhlet,  6  Ch.  D.  113,  that  the  mere  desire  of  the 
parties  is  not  sufficient,  and  that  the  reasons  should  be  stated  on  the  order ; 
and  see  Powell  v.  Williams,  12  Ch.  D.  234,  239. 

The  refusal  of  one  Deft  did  not  prevent  an  action  from  being  tried  with  a 
jury,  but  it  imposed  on  the  Deft  who  desired  it  the  duty  of  showing  that  it 
was  more  convenient :  Mirehouse  v.  Bamett,  47  L.  J.  Ch.  689 ;  26  W.  E.  690; 
Moss  v.  Bradhum,  32  W.  E.  368 ;  and  see  Bach  v.  Hay,  6  Ch.  D.  236. 

Where  the  parties  had  b^  agreement  taken  the  evidence  by  affidavit,  &e 
Court  refused  to  direct  a  tnal  with  a  jury,  even  in  a  case  peculiarly  adapted 
for  such  trial :  Brook  v.  Wigg,  8  Ch.  D.  610,  C.  A. 

And  an  application  by  the  Pit  has  been  the  less  readily  entertained, 
because  by  bringing  his  action  in  the  Chancery  Division  he  has  selected  his 
forum :  Bach  v.  Hay,  6  Ch.  D.  235 ;  Pilley  v.  Davis,  Ih.  241 ;  Sykes  y.  Firth, 
sup» ;  Ruston  v.  Tohin,  10  Ch.  D.  668,  C.  A. ;  and  see  Spratt^s  Patent  y.  Ward, 
11  Ch.  D.  241;  Wedderbum  v,  Pickering,  sup,;  Powell  y.  Williams^  12 
Ch.  D.  234. 

Issues  of  fact  at  the  instance  of  the  Deft  have  been  directed  to  be  tried 
with  a  jury  in  cases  of  injunction  to  restrain  nuisance :  Clarke  v.  Skipper,  21 
Ch.  D.  134;  Pmvell  v.  Williams,  12  Ch.  D.  234;  obstruction  of  fights: 
Bordier  v.  Burrell,  6  Ch.  D.  612;  interference  with  watercourse:  Peter y. 
Lailey,  W.  N.  (81)  22;  in  creditors*  actions  for  admon  where  the  Pit's  debt 
was  disputed :  Clarkey,  Co<>kson,  2  Ch.  D.  746 ;  Re  Martin,  Hunt  v.  Chambers^ 
20  Ch.  D.  366,  C.  A. ;  in  an  action  for  infringement  of  patent :  Suggy.  Si/ber, 
1  Q.  B.  D.  362 ;  and  for  dissolution  of  partnership  on  the  ground  of  breaches 
in  the  articles :  Clenhents  v.  Norris,  6  Cn.  D.  129. 

In  Re  Moordaff  Burgoine  y.  if.,  8  P.  D.  206,  after  two  abortive  trials  with 
a  jury,  a  trial  without  jury  was  directed. 

Where  all  the  issues  are  appropriate  for  trial  with  a  jury,  and  there  is  no 
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n^oessity  that  the  matter  should  come  back  to  the  Chancery  Divisioii,  the 
most  oonyenient  course  is  to  transfer  tiie  whole  action  to  the  Queen's  Bench 
Division :  Rt  Martin^  Hunt  y.  Chambers^  9up. ;  Fennessy  v.  Babbits,  66  L.  T. 
138. 

A  Deft  did  not  lose  his  right  to  haye  his  case  tried  before  a  j  ury  by  entering 
into  an  arrangement  for  a  motion  for  injunction  to  stand  to  me  trial :  Clarke 
y.  Skipper,  21  Ch.  D.  134. 

As  tiie  jurisdiction  to  direct  a  trial  with  or  without  a  jury  is  discretionary, 
the  C.  A.  has  been  reluctant  to  interfere,  unless  the  discretion  has  been 
exercised  in  a  manner  clearly  erroneous :  BusUm  y.  Tobin,  10  Ch.  D.  658, 
666,  C.  A. ;  Be  Martin,  Hunt  y.  Chambers,  20  Ch.  D.  366,  C.  A. ;  Ormerod  y. 
Todmorden  Mill  Co.,  8  Q.  B.  D.,  664,  679.  684,  C.  A.;  -4.  G^.  y.  Vyner, 
38  W.  E.  194 ;  ManganY.  Metropolitan  Electric  Supply  Co.,  (1891)  2  Ch.  661. 

nTTERLOCTJTOBY  ORDERS. 

By  O.  xxxvi,  44,  the  Coiurt  or  Jud^  may,  "  at  any  time,  or  from  time  to 
time,"  order  the  determination  of  an  issue,  and,  under  the  former  practice, 
an  issue  might  be  sent  before  the  heaiing:  Kent  y.  Burgess,  11  Smi.  361 ; 
Townley  y.  Deare,  3  Beay.  213. 

As  to  the  duty  of  the  parties  to  put  their  legal  ri^ht  in  a  course  of  trial  at 
an  early  stage  of  their  proceedings,  and  not  wait  till  the  hearing,  see  Bacon 
y.  Jones,  4  M.  &  C.  433 ;  and  as  to  the  effect  of  delay  in  applying  for  a  trial 
by  jury,  see  Thomas  y.  Williams,  14  Ch.  D.  864,  871 ;  Brooke  y.  Wigg,  8 
Ch.  D.  610. 

After  the  disclosure  of  the  Fit's  eyidence,  the  Cou2i.did  not  willingly  direct 
issues  on  the  Deft's  motion  :  Boskell  y.  Whitworth,  6  Ch.  469. 

After  the  jury  had  found  against  the  yalidity  of  a  deed,  the  order  being 
submitted  to,  the  parties  claiming  under  the  deed  could  not  at  the  hearing 
insist  on  the  Statute  of  Limitations :  Lewis  y.  Thomas,  3  Ha.  26. 

In  Powtll  y.  Williams,  12  Ch.  D.  234,  it  was  held  that  notice  by  Deft  of 
desire  to  haye  issues  tried  by  a  jury  should  be  gjyen  out  of  Court,  and  should 
be  in  general  terms,  and  not  specify  particular  issues. 

An  advance  from  a  fund  in  Court  to  enable  parties  to  try  an  issue  was 
refused  in  Johnston  y.  Todd,  3  Beay.  218 ;  and  in  Nye  y.  Maule,  4  M.  &  C. 
342 ;  but  in  Coombs  y.  Brooks,  3  D.  &  S.  452,  was  allowed. 

Leave  to  bring  an  action  was  giyen,  instead  of  sending  inquiries :  Waison 
y.  Parker,  2  Ph.  6  ;  and  see  Lockhart  v.  Hardy,  6  Beay.  306. 

Issues  as  to  matters  not  suggested  on  the  pleadings  were  not  directed : 
Morgan  v.  Fuller  (1),  2  Eo.  296 ;  but  an  issue  as  to  fraud  was  not  defective 
because  it  threw  on  the  Deft  the  onus  of  showing  bona  fides :  Browne  y. 
McClintock,  L.  B.  6  H.  L.  456. 

By  O.  uy,  12,  the  settlemest  of  issues,  except  by  consent,  is  excluded 
from  the  jurisdiction  of  the  Masters  of  the  Queen's  Bench  Division,  and  from 
that  of  the  Begistrar  of  the  Probate,  &c.  Division.  There  may  be  a  reference 
to  Chambers  to  settle  issues :  Powell  y.  Williams,  12  Ch.  D.  234. 

TRIAL  OF  SOME  ISSUES  BEFORE  OTHERS. 

An  application  to  have  one  issue  in  action  tried  before  others  can  only  be 
sranted  on  very  special  grounds ;  as,  for  instance,  where  there  is  reason  to 
believe  that  the  trial  of  such  issue  will  put  an  end  to  the  action:  per 
Jessel,  M.  B.,  Piercyy.  Yoting,  16  Ch.  D.  475,  480 ;  Emma  Silver  Mining  Co. 
V.  Grant,  11  Ch.  D.  918,  926;  and  see  Dent  v.  Sovereign  Life  Ass.,  27  W.  E. 
378  ;  Tasmanian  Main  Line  Co.  v.  Clark,  27  W.  B.  677. 

Where  liability  and  amount  of  damages  are  both  disputed,  and  the  question 
of  damages  is  such  that  it  will  probably  be  referred  to  some  tribunal  other 
than  a  jury,  the  question  of  liability  may  be  directed  to  be  tried  first :  Smith 
y.  Hargrove,  dtc,  Co.,  16  Q.  B.  D.  183. 

PLAGE  Ain)  MODE  OF  TRIAL  BY  JURY  XTKBER  THE  JTJD.  AOTS» 

By  Jud.  Act,  1876,  s.  21,  and  by  the  rules  (see  0.  Lxxn,  2),  the  existing 
procedure  is  preserved,  except  wnere  otherwise  provided  by  the  Aoto  and 
Kules. 
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By  Jud.  Act,  1873,  s.  29,  the  Queen  may  issue  oommissions  of  assize  for 
the  trial  of  "  any  causes  or  matters,  or  any  questions  or  issues  of  fact  or  ol 
law,  or  partly  of  fact  and  partly  of  law  "  ;  and  any  party  to  a  cause  or  matter 
may,  with  the  leaye  of  the  Judge  or  Judges  to  whom  or  to  whose  Diyision 
the  cause  or  matter  is  assigned,  require  the  question  or  issue  to  be  tried 
before  a  commr.  And  by  consent  a  cause  or  matter  not  inyolying  any 
question  or  issue  of  fact  may  be  tried  in  like  manner. 

Sect.  30  (as  amended  by  46  &  47  Y.  c.  39),  proyidee  that,  ''  subject  to 
rules  of  Court,  sitting  for  the  trial  by  jury  of  causes  and  questions  or  issues 
of  fact,  shall  be  held  m  Middlesex  or  London  "  continuously;  and,  by  sect.  37, 
trials  by  jury,  whether  in  London  or  Middlesex,  or  under  commissions  of 
assize,  &c.,  shall,  subject  to  the  arrangements  of  the  Judges,  be  held  by  or 
before  Judges  of  the  Queen's  Bench  Diyision ;  but  there  is  a  proyiso  for 
including  other  persons  in  any  such  commissions. 

In  Bedmayne  y.  Vaughan^  .24  W.  B.  983,  an  issue  &om  the  Chancery 
Diyision  was  tried  at  Liyerpool. 

By  0.  xxxyi,  9,  *'  eyery  trial  of  any  question  or  issue  of  fact  by  a  jury 
shall  be  by  It  single  Judge,  unless  such  trial  be  specially  ordered  to  be  by 
two  or  more  Judges."  And  see  Jud.  Act,  1873,  s.  40,  wmch  is  now  modified 
by  the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Y.  c.  69),  s.  17,  by  which  all 
actions  and  proceedings  are  to  be  before  a  single  Judge,  subject  to  rules  of 
Court. 

By  r.  13,  the  notice  of  trial  is  to  state  whether  it  is  for  the  trial  of  the 
action  or  of  issues  therein,  and  the  plaoe  and  day  for  which  it  is  to  be  entered 
for  trial  (for  Form,  see  B.  S.  C.  App.  B.,  No.  16);  and,  by  r.  17,  is  to  be 
deemed  to  be,  as  to  trials  in  London  and  Middlesex,  not  for  any  particular 
sittings,  but  for  any  day  after  the  expiration  of  the  notice  on  which  the  action 
may  come  on  for  tnal  in  its  order;  and  by  r.  18,  as  to  trials  elsewhere,  is  to 
be  deemed  to  be  for  the  first  day  of  the  then  next  assizes. 

As  to  the  jurisdiction  of  the  Judge  uj>on  a  summons  for  directions  under 
O.  XZ2,  1,  in  an  action  to  be  tried  at  assizes,  to  order  that  the  Dft  shall  take 
notice  of  trial  at  a  period  less  than  ten  days  before  the  commission  day,  and 
that  the  case  shall  not  come  on  for  trial  at  the  assizes  until  a  day  which  will 
make  the  notice  so  nyen  a  ten  days'  notice  of  trial,  see  BaxUr  y.  SMsioorth, 
(1899)  I  Q.  B.  266,  C.  A. 

Jua.  Act,  1875,  s.  20,  proyides  that,'  saye  as  far  as  relates  to  the  power  of 
the  Court  for  special  reasons  to  allow  depositions  or  affidayits  to  be  read,  the 
mode  of  giying  eyidence  by  the  oral  examination  of  witnesses  in  trials  by  jury 
shall  not  be  affected,  nor  the  rules  of  eyidence,  nor  the  law  relating  to  jury- 
men or  juries. 

Sect.  22,  after  reciting  the  46th  section  of  the  principal  Act  (enabling  any 
Judge  to  direct  any  case  or  point  in  a  case  to  be  argued  before  a  Diyisional 
Court),  enacts  that  nothing  m  that  Act,  nor  in  any  rule  or  order,  shall  take 
away  or  prejudice  the  right  of  any  party  to  any  action  to  haye  the  issues  for 
trial  by  jury  submitted  and  left  by  the  Judge  to  the  jury  before  whom  the 
same  shall  come  for  trial,  with  a  proper  and  complete  direction  to  the  jury 
upon  the  law,  and  as  to  the  eyidence  applicable  to  such  issues,  and  that  such 
right  may  be  enforced  either  by  motion  in  the  High  Court  of  Justice  or  by 
motion  in  the  C.  A.  founded  upon  an  exception  entered  upon  or  annexed  to 
the  record. 

By  O.  xxxyi,  39,  **the  Judge  shall,  at  or  after  trial,  direct  judgment  to 
be  entered  as  he  shall  think  right,  and  no  motion  for  judgment  shall  be 
necessary  in  order  to  obtain  such  judgment." 

By  the  Jud.  Act,  1890  (53  &  64  Y.  c.  44),  s.  2,  "eyery  motion  for  judg- 
ment in  any  cause  or  matter  in  which  there  has  been  a  trial  of  any  issue 
therein  with  a  jury,"  shall  be  heard  and  determined  before  the  Judge  before 
whom  such  tnal  with  a  jury  took  place,  and  not  by  a  Divisional  Court, 
unless  it  be  impossible  or  mconyenient  that  such  Judge  should  act,  in  which 
case  such  motion  shall  be  heard  and  determined  by  some  other  Judge  to  be 
nominated  by  the  President  of  the  Diyision  to  which  the  cause  or  matter 
belongs. 

By  O.  zxxyi,  41,  upon  eyery  trial  at  the  assizes,  or  at  the  London  and 
Middlesex  sittings  of  the  Q.  B.  Diyision,  **  where  the  officer  present  at  the 
trial  is  not  the  officer  by  whom  judgments  ought  to  be  entered,  tiie  associate 
or  master  shall  enter  aU  such  findings  of  fact  as  tiie  Judge  may  direct  to  be 
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entered,  and  the  directions,  if  any,  of  the  Judge  as  to  judgment,  and  the 
certificates,  if  any,  granted  by  me  Judge,  in  a  book  to  be  kept  for  the 
parpoee." 

By  r.  42,  '*  if  the  Judge  shall  direct  that  any  judgment  be  entered  for  any 
party  absolutely,  t^e  certificate  of  the  associate  or  Master  to  that  effect  shall 
be  a  suf&cient  authority  to  theproper officer  to  enter  judgment  accordingly." 
The  certificate  may  be  in  the  Form  No.  17  in  App.  (B.)  to  B.  S.  0. ;  and  see 
Form  6,  aup,  p.  370. 

If  such  trials  are  those  of  actions  in  the  Chancery  Diyision,  the  registrar 
will  be  the  proper  officer. 

As  to  irregularities  in  impannelling  the  jury,  see  Irunn  y.  Grey,  L.  B. 
2  H.  L.  20 ;  Mulcahy  y.  The  Queen,  L.  B.  3  H.  L.  306. 

As  to  qualifications,  summoning,  attendance,  and  remuneration  of  jurors, 
see  33  &  34  y.  c.  77. 

POSTPONIKa  TBIAL. 

Notice  of  trial  cannot  now  be  countermanded  except  by  consent  or  by 
leaye,  on  such  terms  as  to  costs  or  otherwise  as  may  be  ]ust :  O.  xxxyi,  19 ; 
Clarke  y.  Cooksan,  24  W.  B.  635.  .         *  . 

By  r.  34,  the  Judee  may  postpone  or  adjourn  the  trial  on  such  terms,  if 
any,  as  he  shall  thii^  fit. 

Under  special  circumstances  leaye  was  giyen  to  postpone:  BearUock  y. 
Tyler,  1  J.  &  W.  226 ;  Kebel  y.  Fhilpot,  9  Sim.  614 ;  the  application  being 
made  to  the  Court  which  directed  the  issue :  S,  C. ;  it  was  refused  in  Hargrave 
y.  H.,  9  Beay.  153,  and  Wright  y.  McGuffie,  4  C.  B.  N.  S.  441 ;  and  motion 
by  Pit  for  stay  of  trial,  till  l)eft  had  cleared  his  contempt  in  non-payment  of 
costs,  was  refused ;  Bidcford  y.  Skewes,  10  Sim.  193;  S.  C,  4  M.  &  C.  498; 
and  see  Beeve  y.  Hodaon,  10  Ha.  xxiy. 

That  the  House  of  Lords  might  be  influenced  on  an  appeal  case  by  the 
result  of  a  trial  was  no  ground  for  postponing  it:  Boyse  y.  Coldough, 
1  E.  ft  J.  140. 

DEFAULT  AT  TRIAL. 

Where  the  Pit  or  party  haying  the  conduct  of  the  issue  fails  to  bring  it  on, 
the  oti^er  side  may  now  do  so :  0.  xxxyi,  12,  v.  sup,  p.  147. 

By  O.  xzxyi,  31,  **  if,  when  a  trial  is  called  on,  the  Fit  appears,  and  the 
Deft  does  not  appear,  then  the  Fit  may  proye  his  claim  so  far  as  the  burden 
of  proof  lies  upon  him." 

By  r.  32,  **  if,  when  a  trial  is  called  on,  the  Deft  appears,  and  the  Pit  does 
not  appear,  the  Deft,  if  he  has  no  counter-claim,  shiall  be  entitled  to  judg- 
ment dismissing  the  action,  but  if  he  has  a  counter-claim,  then  he  may  proye 
such  claim  so  far  as  the  burden  of  proof  lies  upon  him." 

By  r.  33,  '*  any  yerdict  or  judgment  obtained  where  one  narty  does  not 
appear  at  the  trial,  may  be  set  aside  bj  the  Court  or  a  Juage  upon  such 
terms  as  may  seem  fit,  upon  an  application  made  within  six  days  after  the 
trial :  such  application  may  be  made  either  at  the  assizes  or  in  ^ddlesex." 

Where  judgment  goes  by  default,  the  jury  need  not  be  sworn :  Lane  y. 
i?w,  W.  N.  (76)  86. 

As  to  default  of  either  side  in  appearing  at  the  trial,  v,  iup,  p.  150. 


COSTS  OF  ISSUE. 

By  0.  Lxy,  1,  costs  are  to  be  in  the  discretion  of  the  Court,  but  the  costs 
of  any  action  or  issue  tried  by  a  jury  are  to  follow  the  eyent,  unless  upon 
application  made  at  the  trial  for  good  cause  shown  the  Judge  before  whom 
such  action  or  issue  is  tried  or  the  Court  shall  otherwise  order. 

As  to  the  operation  of  this  rule  generally,  v.  sup.  p.  255. 

Formerly,  costs  of  an  issue  were  discreaonary,  but  generally  followed  the 
eyent  as  at  law :  see  Corp,  Rochester  y.  Lee,  2  D.  M.  &  G.  427 ;  Duncan  y. 
Varty,  2  Ph.  696.    But  see  Wright  y.  W„  6  Sim.  449. 

Success  on  the  material  issue  carried  all  the  costs  at  law,  notwithstanding 
failure  on  another  issue :  Blackburn  y.  Gregson,  1  B.  C.  C.  425. 
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The  ooflts  of  an  issue  directed  on  an  interlocutorY  application  conld  be 
disposed  of  after  the  issue  was  decided,  without  waiting  for  the  hearing  of 
the  cause :  Duncan  y.  Varty^  2  Ph.  696 ;  oyerrulin^  McUins  v.  iVt'ce,  2  OoL 
190 ;  but  where,  on  appeal,  an  order  directing  an  issue  was  reversed,  and  a 
new  issue  directed,  the  costs  of  the  appeal  were  reserved :  Parker  v.  MorrtU, 
2  Ph.  463. 

And  as  to  costs  of  issue,  and  actions,  and  appeal,  where  an  action  was 
allowed,  on  appeal  from  an  order  refusing  a  new  trial  of  an  issue  found  for 
Deft,  and  from  an  order  dismissing  the  bill,  and  Pit  sucoeeded  in  the  action, 
and  in  a  second  action  allowed  at  law,  see  Corp,  RocheBter  v.  Z/ee,  2  D.  M.  &  G. 
427  ;  and  see  Martin  v.  Pycroft,  lb.  806. 

Where  Defts  obtained  an  order  for  a  new  trial  on  their  paying  costs  of  the 
former  one,  and  they  did  not  go  to  trial,  they  were  not  bound  to  pay  the  costs : 
Lambert  v.  Fisher,  7  Sim.  525. 

As  to  costs  of  an  issue  under  the  Indosure  Act,  1845  (8  ft  9  V.  c  118), 
8.  66,  see  Hardy  v.  Fetherstonhaugh,  L.  B.  4  Q.  B.  725. 


Section  IE. — Special  Directions  as  to  Trial  of  Issues  and 

Questions  of  Fact. 

1.  Directions  for  Special  Jury — 0.  xxxvi,  7  (d). 
And  Let  such  trial  be,  at  the  request  of  either  party,  before  a  special 


jmy. 


For  similar  order  reserving  the  costs  of  the  application  until  after  the  trial 


erving  tne  ( 
V.  Auibane, 


of  the  issue,  see  BuUin  v.  Auibane,  13  L.  J.  Ch.  216. 


2.  Order  far  View  by  Special  Jury — 0.  l,  6. 

Upon  the  application  of  the  Deft,  and  upon  hearing  the  solrs  for  the 
applicant  and  for  the  Fit,  Let  the  sheriff  of  M.  cause  the  premises 
known  as  &c.  in  the  county  of  M.,  to  be  shown  to  six  or  more  of  the 
first  twelve  special  jurors  to  be  summoned  and  impaxmelled  to  try  the 
question  between  the  said  parties,  or  as  many  more  of  them  as  he  shall 
think  fit,  to  take  a  view  of  the  place  in  question,  at  a  time  to  be  fixed 
by  the  said  sheriff.  But  that  no  evidence  be  then  and  there  given  to 
the  said  jurors.  And  that  the  sheriff  of  M.  do  return  the  names  of 
such  jurors  as  shall  view  the  said  place  to  the  Associate  of  the 
Queen's  Bench  Division  [of  the  X.  circuit],  for  the  purpose  of  their 
being  called  as  special  jurymen  upon  the  trial  of  the  said  question. — 
Newman  v.  Worley,  Y.-O.  B.  at  Chambers,  12  Feb.  1883,  B.  194. 

The  order  to  try  b v  a  special  jury  may  be  included  in  this  Form.  For 
similar  order  in  which  the  time  to  view  is  fixed,  see  March  v.  Bailey,  Pearson, 
J.,  at  Chambers,  20  July,  1885,  B.  938. 
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NOTES. 
VENTTB. 

For  order  fixing  partictilar  yenue,  see  Chapman  y.  Smith,  2  Yes.  516 ;  and 
with  directions  as  to  special  jury,  Laybum  y.  Crisp,  1  Dec.  1837 ;  8.  C,  in 
Exch.  4  M.  &  W«  320. 

By  O.  xxxyi,  1,  **  there  shall  be  no  local  yenue  for  the  trial  of  any  action, 
except  where  otherwise  provided  by  statute.  Every  action  in  every  division 
shall,  unless  the  Court  or  a  Judge  otherwise  orders,  be  tried  in  the  county  or 
place  named  on  the  statement  of  claim,  or  (where  no  statement  of  claim  nas 
been  delivered  or  required)  by  a  notice  in  writingto  be  served  on  the  Deft, 
or  his  solr,  within  six  days  after  appearance.  Where  no  place  of  trial  is 
named,  the  place  of  trial  snail,  unless  the  Court  or  a  Judge  shall  otherwise 
order,  be  the  county  of  Middlesex." 

These  j>royision8  apply  to  every  action,  notwithstanding  that  it  may  have 
been  assigned  to  any  Judge :  r.  la. 

The  words  **  except  where  otherwise  provided  by  statute,"  do  not  revive 
local  venues  abolished  by  the  Jud.  Act,  1875,  but  extend  only  to  local  venues 
created  by  statutes  passed  since  that  Act :  Buckley  y.  Hull  Docks  Co,,  (1893) 
2  a  B.  93. 

The  rules  of  this  order  do  not  confer  any  new  jurisdiction  so  as  to  enable 
the  Court  to  entertain  an  action  for  trespass  to  foreign  land :  British  South 
Africa  Co.  y.  Companhia  de  Mocambij[ue,  (1893)  A.  C.  602,  H.  L. 

0.  xxxyi,  1,  is  precise,  and  a  Fit  is  entitled  under  it  to  V^^oe  the  venue  of 
his  action  at  counl^  assizes,  although  it  is  assigned  to  the  Chancery  Division 
by  s.  34  of  the  Jud.  Act,  1873,  and  although  it  has  been  commenced  in  that 
Division :  Philips  v.  Beall,  26  Ch.  D.  621,  0.  A. 

Change  of  venue,'] — ^A  Pit  who  wishes  to  name  some  place  other  than  in 
Middlesex  must  do  so  in  the  original  statement  of  daim,  if  not  the  venue  is  in 
Middlesex,  and  once  fixed  must  there  remain  unless  there  is  an  order  to  the 
contrary :  Locke  v.  White,  33  Ch.  D.  308,  C.  A. ;  and  see  Bid^e  v.  B, ,  35  L.  T.  428. 

An  application  for  change  of  venue  made  before  notice  of  trial  or  issue 
joined  was  held  not  premature,  the  pleadings  having  disclosed  the  issues  to 
be  tried :  Powell  v.  Uobh,  29  Ch.  D.  486,  C.  A. ;  but  an  order  for  change  of 
venue  ought  not  to  be  made  until  the  Judge  can  see  what  the  issues  are ; 
Ibid,  p.  494. 

Change  of  venue  from  Cardigan  was  ordered,  on  application  of  Deft,  in 
action  to  set  aside  deeds  for  fraud :  Powell  v.  Cobb,  sup. ;  and  for  other  cases 
in  which  the  yenue  has  been  changed  from  country  to  London  on  the  ground 
of  convenience,  see  Qreen  v.  BenneU,  64  L.  J.  Ch.  86 ;  32  W.  B.  848 ;  60  L.  T. 
706;  Old  Mill  Co,  v.  Dukinfield  Local  Board,  54  L.  J.  Ch.  160 ;  51  L.  T.  414; 
and  that  the  Deft,  applying  for  a  change,  must  show  serious  injury  to  his 
case  if  the  venue  is  not  changed,  see  Schroeder  &  Co.  v.  Myers,  34  W.  B.  261. 

The  infiuenoe  which  the  reputation  of  a  material  witness  may  have  upon 
jurors'  minds,  in  affecting  the  relative  credit  to  be  given  to  him  and  other 
witnesses,  is  no  ground  for  changing  the  venue  :  McGregor  v.  Topham,  3  Ha. 
488 ;  nor  that  a  party  whose  conduct  is  impeached  is  lord  lieutenant  of  the 
county :  Hopwood  v.  E,  Derby,  1  K.  &  J.  255. 


ISSUES  OF  FACT  WITH0X7T  PLEADINGS. 

By  O.  XXXIY,  9,  when  the  parties  to  a  cause  or  matter  are  agreed  as  to  the 
questions  of  fact  to  be  decidea  between  them,  they  may,  after  writ  issued  and 
before  judgment,  by  consent  and  order  of  the  Court  or  a  Judge,  proceed  to  the 
trial  of  any  audi  questions  of  fact  without  formal  pleadings ;  and  such  ques- 
tions may  be  stated  for  trial  in  an  issue  which  may  be  entered  for  trial  and 
tried  in  the  same  manner  as  any  issue  joined  in  an  ordinary  action,  and  the 
proceedings  are  to  be  under  the  control  and  jurisdiction  of  the  Court  or 
Judge,  in  ^e  same  way  as  tiie  proceedings  in  an  action.  And  by  r.  10,  the 
Court  is  empowered  by  consent  to  direct  that,  upon  the  finding  of  the  issue, 
a  sum  of  money,  fixed  or  to  be  ascertained  upon  a  question  in  the  issue,  is  to 
be  paid  hj  one  party  to  the  other  either  with  or  witnout  costs. 

As  to  trial  by  jury,  see  Dan.  611. 
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Section  III. — Vaeious  Issubs. 

1.  Issues  {alternative)  as  to  Heirship. 

I.  Whetheb  E.  is  the  heir-at-law  of  the  testatrix ;  in  which  £.  is  to 
be  Fit,  and  the  Def ts  L.  and  W.  are  to  be  Defts ;  2ndl7.  Whether  the 
said  L.  and  W.,  or  one  and  which  of  them,  are  or  is  the  heirs  or  heir- 
at-law  of  the  testatrix ;  in  which  the  Deft  L.  is  to  be  Pit,  and  the 
Deft  W.  is  to  be  Deft ;  But  in  case  on  the  trial  of  the  first  issue  the 
said  E.  shall  be  found  to  be  the  heir-at-law  of  the  testatrix,  then  the 
second  issue  is  not  to  be  tried. — Hartopp  y.  Booihby^  L.  C,  17  Nov. 
1776,  A.  124. 

2.  Issues  as  to  Heir'at^Law  ex  parte  patemA  and  ex  parte  matemd^ 

and  Customary  Heir. 

1.  Whether  Pit  was  or  was  not  at  the  time  of  the  death  of  Ann  F. 
in  Ac.  the  heir-at-law  ex  parte  patemd  of  the  said  Ann  F. ;  2.  Whether 
Pit  is  or  is  not  now  the  heir-at-law  ex  parte  patemd  of  the  said  Ann  F. ; 
8  and  4,  similar  issues  whether  the  Pit  was  the  heir. of  Ann  F.,  ex 
parte  maternd  at  her  death,  and  is  now.  5.  Whether  the  Pit  was  or 
was  not  the  customary  heir  of  the  said  Ann  F.  according  to  the  custom 
of  any  manor  whereof  the  said  Ann  F.  had  copyholds  of  inheritance. 
6.  Whether  the  Pit  is  or  is  not  now  the  customary  heir  of  the  said 
Ann  F.  as  last  mentioned.  7.  Whether  the  Pit  was  or  was  not  at  the 
time  of  the  death  of  Ann  F.  the  heir-at-law  of  any  and  what  ancestor 
ex  parte  patemd  of  Sarah  F.  m  the  (bill)  named,  which  ancestor  was 
the  last  purchaser  of  any  and  what  hereditaments  which  the  said  Ann  F. 
died  seised  of  by  descent,  or  in  any  manner  entitled  to  by  descent  from 
the  said  Sarah  F.,  or  of  any  and  what  hereditaments  whatsoever  which 
the  said  Ann  F.  died  seised  of  or  entitled  to.  8.  Whether  the  Pit  is  or 
is  not  now  such  heir  of  &c.  {as  above),  9.  Whether  the  Pit  is  not 
lineally  descended  from  the  great  grandfather  of  the  said  Ann  F.— 
KetlleicellT.  Baretotc,  V.-C.  J.,  30  June,  1870,  A.  2440  ;  S.  C,  7  Ch.  686. 

As  to  evidence  admissible  in  pedigree  case,  see  Haines  v.  Outhrie,  13  Q.  B. 
D.  818 ;  Murray  v.  MUner,  12  Ch.  D.  846. 

3.  Issue  as  to  Eldest  or  only  Son, 

Whether  J.,  in  the  pleadings  named,  is  the  eldest  or  only  son  of 
M.,  the  wife  of  P.,  by  the  said  P.  lawfully  begotten. — Cooke  v.  Lloydf 
M.  E.,  7  March,  1803,  B.  622. 

As  to  the  evidence  sufficient  to  rebut  the  -presumption  of  legitimacy  of  a 
child  bom  in  wedlock,  see  ffawea  v.  Draegery  23  Ch.  D.  173  (evidence  of 
non-access) ;  Be  Walker  and  Jackson,  63  L.  T.  660 ;  34  W.  R.  96 ;  Bumaby 
V.  Baillie,  42  Ch.  D.  282  (verbal  statements  by  paramour);  BosviUt  y.  A.O,, 
12  P.  D.  177  (clear  and  conclusive  evidence  rec^uired]^;  Be  Atfles/ord  Feeragtf 
11  App.  Ca.  1  (statements  by  mother  bastardizmg  duld  admitted  as  evidence 
of  oondnct) ;  Be  Ferian,  Pearson  v.  A.  G,,  63  L.  T.  707. 
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The  proper  law  for  determining  **  kindred"  under  the  Statute  of  Dis- 
tributions IS  the  international  law  adopted  by  the  comity  of  states :  In  re 
Oaodman's  Trtuts,  17  Ch.  D.  266,  0.  A.  (where  **ante  nati*'  were  admitted); 
and  see  i2e  Ullee,  63  L.  T.  710;  Re  Bell,  B,  v.  Kendall,  W.  N.  (88)  48. 

4.  Issue  as  to  Daughter, 

Whetheb  n.,  deceased,  the  late  mother  of  the  Pit,  was  a  daughter 
of  M.,  named  in  the  will  of  C,  the  testatrix.— JTriyA^  y.  Dryden, 
M.  R.,  17  Feb.  1827,  B.  2089. 

For  issue  whether  a  woman  was  ever  during  coverture  delivered  of  a  living 
child,  see  Gardiner  v.  Slater,  M.  E.,  10  June,  1856,  A.  1255. 


5.  As  to  Validity  of  Bond — Fraud. 

m 

Ist.  Whetheb  the  bond  and  warrant  of  attorney,  &c.,  was  obtained 
from  the  Fit  by  any  fraudulent  (or  unfair)  representation  by  the 
obligees,  or  any  of  them ;  2ndly.  Whether  the  same  was  obtained  by 
any  untrue  representation ;  drdly.  Whether  the  same  was  obtained  by 
any  fraudulent  (or  unfair)  concealment,  or  suppression  by  the  obligees, 
or  either  of  them ;  4thly.  Whether  the  bond  &c.  was  given  to  secure 
any  debt  or  liability,  other  than  the  whole  or  part  of  the  balance  due 
from  P.  to  the  firm  in  the  pleadings  mentioned. — Parker  y.  MorreU^ 
V.-C.  K.  B.,  2  May,  1846,  B.  1020;  2  Ph.  457;  the  word  *' unfair" 
was  objected  to  by  the  L.  C. 

6.  As  to  Sanity^  and  Validity  of  Deed — Fraud. 

Ist.  Whetheb  M.,  in  &c.  named,  at  the  time  of  the  execution  of  the 
indentures  dated  &c.  in  &c.  mentioned,  was  of  sound  mind,  under- 
standing, and  capacity  to  execute  the  said  dedds ;  2ndly.  Whether  the 
said  deeds  were  obtained  from  the  said  M.  by  fraud  or  imposition. — 
Smiths.  Moody,  M.  E.,  27  July,  1802,  B.  1059. 

For  form  of  issue,  whether  a  deed  was  ever  executed  by  A.  T. ;  and  if  so, 
whether  she  was  then  of  sound  mind,  &c.,  see  Lewie  v.  Thomas,  3  Ha.  29. 
Whether  Deft  was  on  the  —  day  of  —  in  such  a  state  of  mind  as  to  be  able 
to  conduct  the  business  in  partnership  with  the  Fit  according  to  the  articles 
of  partnership,  and  **  whether  he  has  since  been,  and  now  is,  in  such  a  state 
of  mind,"  see  Sayer  v.  Bennet,  1  Cox,  111. 

7.  As  to  Sanity y  Validity  of  Deed,  and  Authority  to  buy  Stock. 

''1.  Whetheb  Gt.  at  the  time  he  executed  the  four  leases  or  under- 
leases, dated  &c.,  in  the  pleadings  mentioned,  was  of  sound  mind,  so 
as  to  be  sufficient  for  the  government  of  himself  and  management  of 
his  property  ;  2.  Whether  the  said  Gl-.,  when  he  was  of  sound  mind,  so 
as  Ac,  authorised  or  approved  of  the  purchase  in  the  names  of  &c.  of 
the  five  sums  of  stock  in  the  pleadings  mentioned,  or  any  or  either  of 
iiiem.''-'Hayward  v.  Fursey,  V.-O.  K.  B.,  23  April,  1849,  A.  1213. 

For  issue  to  try  yalidity  of  deeds,  executed  by  a  party  found  lunatic,  from 
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a  time  prior  to  the  execution,  see  Frank  y.  Mainwaring,  4  Beay.  37;  2  Beay. 
lid ;  Snook  y.  WaUs,  11  Beay.  105. 

And  for  orders  for  issues,  see,  as  to  deeds  being  fraudulent  within  the 
13  Eliz.  c.  6,  and  consideration  beine  paid  before  sequestration  issued, 
Empringham  y.  Shorty  3  Ha.  471 ;  whether  power  was  struck  out  of  settle- 
ment  with  wife's  knowledge,  Harbidge  y.  Wogan^  6  Ha.  271 ;  as  to  alleged 
trust,  Freeman  y.  Tatham,  5  Ha.  329,  342;  whether  creditor,  partj  to 
creditors'  deed,  had  taken  any  proceedings  contrary  to  its  proyisions, 
Duncombe  y.  Zevy,  5  Ha.  236 ;  to  try  question  of  notice  between  judgment 
creditor  and  subsequent  incumbrancer  first  registered,  see  Robinaon  y. 
Woodward,  4  D.  &  S.  562,  566,  n.,  567. 

For  issues  as  to  purchase  of  shares  alleged  to  haye  been  induced  by 
fraudulent  representations  in  directors'  repoits,  see  W.  Bank  of  SoaUand  y. 
Addie,  L.  B.  1  H.  L.  Sc.  148. 

8.  Issues  as  to  Right  of  Way. 

''  Ist.  Whethbb  there  is  any  right  of  way  through  a  place  called 
'  G-eorge  Yard ' ;  2ndly.  If  there  be  any  such  right,  whether  it  extends 
oyer  the  whole ;  3rdly.  If  not,  what  is  the  extent,  length,  breadth,  and 
direction  of  it ;  4thly.  Whether  any  such  right  has  been  obstructed  or 
disturbed  by  the  Defts,  or  any  of  them,  and  if  so  in  what  manner  and 
to  what  extent ;  5thly.  Whether  there  is  any  public  right  (other  than  a 
right  of  way)  oyer  the  whole ;  6thly.  Whether  such  right,  if  any,  has 
been  obstructed  or  disturbed  by  the  Defts  ftc." — A,  G»  y.  Fma, 
V.-O.  W.,  13  Noy.  1856,  A.  260. 

For  issue  to  try  ri^ht  to  fell  timber,  and  whether  ornamental,  and  the 
directions  and  declarations  that  should  guard  it,  see  WombtveU  y.  BeUaayae, 
6  Yes.  110a,  n. 

For  issue  as  to  limits  of  royal  forest  and  rights  of  sporting,  Blanehard  y. 
Cawthome,  6  Sim.  159. 

For  issue  to  ascertain  boundaries,  and  jury  to  yiew,  with  particular 
directions  as  to  jury  to  be  returned,  see  iethieullier  y.  L,  Castlemain,  1 
Dick.  46,  27  Oct.  1726,  B.  196. 

And  for  forms  of  issues,  where  the  Grown  claimed  land  as  reclaimed  from 
the  sea  by  encroachment,  Deft  disputing  the  Crown's  title  to  the  soil  between 
the  present  low  and  high  water  mark.  A,  O,  y.  Chamherlaine,  4  K.  &  J. 
292,  293,  298;  and  A.G.y.  Chambers,  4  D.  &  J.  55,  72,  where  there  was  a 
further  issue  as  to  working  a  mine  below  the  present  or  former  line  of  high 
water  at  ordinary  tides. 

As  to  mode  of  pleading  right  of  way  by  showing  termini  and  general 
course,  see  Harris  y.  Jenkins,  22  Ch.  D.  481. 


9.  Issues  as  to  Damages, 

Issues  as  to  damage  caused  by  injunction  under  the  usual  under- 
taking, action  being  dismissed — ''  1.  Whether  the  Defts  haye  sustained 
any  damage  by  reason  of  the  said  order  dated  &c.  (haying  been  made) ; 
2.  And  in  case  it  shall  be  found  that  the  Defts  haye  sustained  any 
such  damage,  what  is  the  amount  of  such  damage." — ^Heserye  pay- 
ment of  the  amount  assessed,  if  any,  and  the  costs  until  after  the 
trial.— Liberty  to  apply.— C^m/w  y.  C,  V.-C.  H.,  Feb.  19,  1876. 

Issues  as  to  damages  in  a  suit  for  specific  performance  of  a  contract 
to  sell  a  yessel.  1.  What  (if  any)  damage  has  been  sustained  by  the 
Fits  by  the  non-deliyery  of  the  yessel,  pursuant  to  the  contract,  on  the 
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day  named  in  the  agreement;  2.  What  &c.  by  any  injury  to  the  vessel 
between  the  date  of  the  agreement  and  the  date  of  the  delivery. — 

Cory  V.  Thamesy  Sfc.  Co.,  1 1  W.  R.  589 ;  and  see  the  result  at  law, 
li.  R.  8Q.  B.  181. 

**  Whether  the  Pits,  to  the  damage  or  injury  of  the  Deft,  prevented 
the  Deft  from  completing  his  contract." — Fits  to  admit  that  they  did  so 
prevent,  and  employed  their  own  workmen  to  complete. — E,  Lane,  Rail, 

Co.  V.  Haiteraley,  8  Ha.  95. 

As  to  00.  infrin^jng  on  Pit's  right  to  bridge  tolls  under  Act  by  their  steam 
ferry,  they  keeping  ferrv  aocount  meantime,  and  furnishing  Pit  with  it 
before  trial,  verified  by  their  secretary's  affidavit,  though  the  Act  gave  no 
right  of  action,  but  only  to  recover  penalties,  see  Cory  v.  Yarmouth  Rail,  Co,, 
3  Ha.  693,  608. 

As  to  deterioration  of  estate  after  reference,  Ferguson  v.  Tadman^  1  Sim. 
530;  as  to  mines  being  drowned  out  in  breach  of  covenant  by  lessee's  default, 
and  so  continuing.  Walker  v.  Jeffreys^  1  Ha.  356. 

For  order  for  issues,  1.  Whether  the  widening  and  deepening  of  a  canal 
basin,  as  widened  and  deepened  before  a  stated  time,  did  or  would,  to  the 
damage  or  injury  of  the  Pit,  diminish  the  surplus  water  in  the  Pit's  works ; 
2.  Whether  the  further  widening  and  deepening  of  it,  as  intended,  before 
injunction  granted,  would  or  might  do  so,  see  Blakemore  v.  Glamorgan  Canal, 
1  M.  &  K  169,  1824,  A.  1891. 

For  order  for  issues  in  the  case  of  an  alleged  nuisance  of  smoke  and  vapours 
from  cement  works,  see  West  v.  WhiU,  7  Feb.  1877,  B.  174,  4  Ch.  D.  631, 
636. 

For  issues,  settied  by  the  L.  JJ.,  and  set  out  in  schedule  to  the  order, 
whether  Pits,  as  owners  of  the  estate  in  the  bill  mentioned,  were  entitied  to 
any  right  of  pasturage  over  sand  banks  lying  between  the  estate  and  the  sea, 
and  whether  the  sand  banks  had  been  wrongfully  removed  or  disturbed  by 
the  Defts  or  under  their  dii*ection,  authority,  or  licence,  to  the  damage  and 
injury  of  the  Pits  as  such  owners,  by  subjecting  the  estate,  or  any  part 
thereof,  to  encroachments  or  incursions  from  the  sea,  or  to  the  driftmg  of 
sand,  beyond  what  the  same  would  have  been  subject  to ;  or  by  obstructing 
or  impeding  any  right  of  way  of  the  Pits,  as  owners,  to  the  estate ;  or  by 
preventing  the  growth  of  grass  or  herbage  on  the  estate  or  the  sand  banks ; 
and  whether  the  further  removal  or  disturbance  of  the  sand  banks  would  or 
might  damage  and  injure  the  Pits  by  such  means  as  above :  see  Davies  v. 
Smith,  L.  JJ.,  6  Dec.  1861,  A.  2417. 

An  appeal  as  to  the  quantum  of  damages  will  not  be  entertained :  Ball.  v. 
J2ay,  22  W.  B.  283. 


10.  As  to  Covenants  and  Agreements. 

Fob  issues  as  to  breaches  of  covenant  in  lease  and  waiver,  with 
special  directions,  subject  to  certain  payments  into  Court,  in  default 
action  to  be  dismissed,  see  Bowser  v.  Colhi/,  1  Ha.  145. 

As  to  agreement  for  i>artnership,  Webster  v.  Bray,  7  Ha.  180 ;  Trentheck  v. 
Crew,  2  Turn.  Pr.  180;  if  certain  persons  were  partners  of  the  firm,  Travis  v. 
Milne,  9  Ha.  157  ;  and  **  whether  Pit  had  any  interest,  and  to  what  amount 
or  share,  in  the  profits  of  the  ]>artner8hip  in  question,  and  during  what  time," 
Peacock  v.  P.,  L.  C..  17  Nov.  1808,  B.  31 ;  16  Ves.  49,  52 ;  whether  solrs 
acted  as  partners  in  certain  business,  and,  if  so,  whether  in  e<jual  shares, 
M*Oregor  v.  Bainbriggej  7  Ha.  165,  n. ;  and  as  to  agreement  for  ]oint  specu- 
lations in  buying  and  selling  land,  and  as  to  term  in  agreement.  Pit  to  be 
affirmant  in  the  first.  Deft  in  the  second,  with  leave  to  Pit  to  examine  Deft 
on  notice,  with  admissions.  Dak  v.  Hamiltony  5  Ha.  396 ;  8,  C,  2  Ph.  266 ; 
10  Ha.  vii ;  as  to  agency,  Milner  v.  Singleton,  6  Ha.  622,  n. ;  as  to  act  of 
bankruptcy,  Barker  v.  Chapman,  L.  0.,  29  Jan.  1810,  A.  288;   Byall  v. 
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SteveMy  L.  C,  7  June,  1743,  B.  d09;   CuH  Y.  ITord,  L.  C,  3  July,   1781, 
A.  374. 

Issues  were  directed — As  to  the  existence  of  any  agreement,  Penny  v. 
WaHs,  1  Mac.  &  G.  150,  169;  2  D.  &  S.  501 ;  17  Sim.  45;  to  try  validity  of 
promissory  notes,  Woodgate  v.  FiM,  2  Ha.  211 ;  in  creditor's  suit,  whether 
testator's  bond  was  yoluntary  or  not,  ffepwortk  v.  Hedop,  6  Ha.  561,  622  ;  in 
foreclosure,  whether  an  old  mortgage  was  a  subsisting  security  at  three  speci- 
fied dates,  Wynne  v.  Styan,  2  Ph.  303;  to  try  the  validity  of  an  appointment, 
Gee  V.  Qurney,  2  Col.  486 ;  heirship  according  to  the  custom  of  a  manor, 
facts  being  admitted,  Locke  v.  Colman,  1  M.  &  C.  423 ;  as  to  whether  a 
purchase  by  U.  was  made  by  him  for  the  benefit  of  B.,  the  solr  in  the  cause, 
Brom)e  v.  McCUntock,  L.  B.  6  H.  L.  462 ;  whether  grant  of  a  lease  by  a 
testator  was  valid,  Jenkins  v.  Morris,  14  Ch.  D.  674,  C.  A. 

Issues  are  not  to  be  directed  on  mere  suggestion  or  suspicion :  Broume  v. 
McClintock,  L.  B.  6  H.  L.  465. 

As  to  the  nature  and  amount  of  evidence  on  which  an  issue  will  be  directed 
in  pedigree  cases,  see  Monkton  y.  A,  0^.,  2  B.  &  M.  147 ;  Shields  v.  Boucher, 
Lancashire  v.  Z.,  1  D.  &  S.  40,  288. 

An  issue  was  directed  (in  preference  to  inquiry)  as  to  notice  being  given 
by  a  certain  day :  Earle  v.  Pickin,  1  B.  &  M.  547 ;  and  was  refused  in 
redemption  suit :  Lloyd  v.  Wait,  1  Ph.  61. 

Tenants  in  common  were  all  necessary  parties  to  an  issue :  A.  G,y*  Flint, 
4  Ha.  147. 


11.  As  to  Act  of  Bankruptcy, 

Whbtheb  a.  did,  on  or  before  the  —  day  of  — ,  commit  any  act  of 
bankruptcy,  within  the  intent  and  meaning  of  the  several  statutes 
relating  to  bankruptcy,  or  any  of  them ;  and  if  the  jury  shall  find  that 
he  did  not  commit  any  act  of  bankruptcy  before  that  day,  whether  he 
committed  an  act  of  bankruptcy  at  any  (and  what)  time  afterwards. — 
Gordon  v.  Baron  d^Avemas^  M.  B.,  21  Feb.  1765. 

And  as  to  whether  a  payment  made  by  a  bankrupt  was  a  fraudulent  pre- 
ference, see  Exp,  BoUand,  7  Oh.  24. 

12.  As  to  a  Custom, 

Fob  issues  as  to  the  custom  of  the  country  as  to  consuming  on  a 
farm  all  hay,  and  thrashing  out  all  grain  crops  grown  thereon,  and 
using  the  straw  and  all  manure  arising  thereon ;  and  as  to  the  landlord 
at  the  expiration  of  the  tenancy  taking  the  hay,  straw,  and  manure  at 
a  valuation ;  and  whether  Deft  (Pit's  sub-lessee)  was  aware  that  the 
Pit's  lease  contained  a  covenant  restricting  him  from  removing  any 
produce,  unless  he  should  bring  on  to  the  farm  a  full  equivalent  in 
manure,  see  Milnes  v.  Roome,  V.-O.  K.,  26  Feb.  1861,  B.  381. 

For  a  case  in  which  an  issue  was  directed  whether  a  certain  piece  of  land  was 
common  land  or  subject  to  any  commonable  rights  either  of  tne  commoners  of 
the  parish  of  0.  or  the  commoners  of  the  parish  of  L.,  and  for  observations 
of  the  C.  A.  as  to  this  form  of  issue  and  as  to  the  evidence  admissible  on  the 
trial  of  it,  see  Evansy.  Merthyr  Tydfil  District  Council,  (1899)  1  Ch.  241,  C.  A. 

And  for  orders  for  issues,  see — as  to  a  custom,  and  the  custom  found  to  be 
endorsed  on  the  postea,  Owynn  v.  Thomas,  L.  C,  Nov.  1708,  A.  98,  161  ;  as 
to  right  of  piscary,  Mayor  of  York  v.  Pilkiugton,  L.  C,  23  Nov.  1742,  B.  104; 
1  Atk.  282 ;  West,  293 ;  2  Atk.  302  ;  and  as  to  the  right  of  the  oyster  meters 
of  the  City  of  London  to  unload  the  oyster  boats  within  the  port,  and  the 
amount  of  compensation,  Laybttm  v.  Crisp,  in  Exch.,  1  Dec.  1837 ;  order  on 
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the  equity  reserved,  5  July,  1838 ;  8.  C,  4  Mee.  &  W.  320 ;  and  as  to  their 
rifihts  ana  compensation,  Thompson  y.  Daniel,  10  Ha.  296. 

Tor  issue  as  to  donatio  mortis  causd,  see  Hanhrooke  y.  Simmons,  M.  B.  20 
Nov.  1827,  A.  118 ;  4  Euss.  25. 

13.  As  to  Intestate^s  Marriage. 

Issue  direoted  to  be  tried  by  a  Judge  and  jury  in  the  0.  P.  Diyision. 
— **  Whether  at  the  time  of  the  celebration  of  the  Deft's  marriage 
with  the  intestate  the  Deft  had  any  other  husband  living,  the  Deft 
undertaking  to  be  bound  by  the  result." — Re  Beardy  B,  y.  B,,  V.-O.  H. 
in  Chambers,  24  July,  1876,  A.  1394. 


Section  IV. — Judgments  and  Orders  after  Trial  of  Issues 

OR  Questions  of  Fact. 

1.  Judgment  after  Trial  of  Issues  or  Questions  of  Facty  or  Fact  and 
Lau?y  unthout  a  Jury,  where  Judgment  pronounced  at  the  Trial. 

The  parties  haying  on  the  —  day  of  —  (and  this  day)  proceeded  to 
a  trial  of  the  issues  [or  questions  of  fact  &c.]  directed  by  the  order 
dated  &c.  to  be  tried  before  this  Court  without  a  jury.  This  Court  doth 
decide  in  fayour  of  the  Fit  [or  Deft],  and  doth  find  &c.  [State  the 
findings],  and  doth  &c. 

«  

2.  Judgment  on  Motion  for  Judgment  after  Trials  by  a  Jury^  of 
Issues  or  Questions  of  Fact,  directed  by  Court — 0.  xl,  7,  8. 

Teie  parties  haying  on  the  —  day  of  —  proceeded  to  a  trial  of  the 
issues  [or  questions  of  fact]  directed  to  be  tried  by  the  order  dated  &c. 
before  &c.  by  a  common  [or  special]  jury,  when  the  jury  found  &c. 
[State  the  findings,  and  if  so,  add:  Now  upon  motion  for  judgment 
this  day  made  unto  this  Court  by  counsel  for  the  Pit  [or  Deft],  and 
upon  hearing  counsel  for  the  Deft  [or  Pit],]  This  Court  doth  &c. 

For  form  of  notice  of  motion,  see  Dan.  353. 

3.  After  Issue^  as  to  Right  of  Way. 
This  action  coming  on  for  trial  the  —  and  —  before  this  Court  in 
the  presence  of  counsel  for  the  Pit  and  for  the  Deft,  and  upon  hearing 
Ac,  This  Court  did  find  that  the  Pit  was  and  is  entitled  to  such  right 
of  way  and  other  rights  oyer  W.  court  as  claimed  in  this  action  by  the 
Pit,  and  that  the  same  had  been  obstructed  by  the  Deft  and  the  build- 
ing erected  by  him,  and  did  direct  that  a  yerdict  be  entered  for  the 
Pit  accordingly ;  And  upon  motion  this  day  made  unto  this  Court  by 
counsel  for  the  Pit  for  judgment  in  accordance  with  such  finding  and 
yerdict,  and  upon  hearing  counsel  for  the  Deft,  Let  the  Deft  B.  forth- 
with pull  down  and  remoye  all  buildings  and  structures  erected  so  or 
in  such  manner  as  to  interfere  with  or  obstruct  the  Pit's  right  of  way 
and  passage  oyer  and  along  W.  court  &c.,  as  the  same  existed  before  the 
commencement  of  the  Deft's  building,  so  as  to  hinder  or  preyent  the 
Pit,  his  seryants  &c.,  coming  or  going  to  or  from  the  messuages  and 
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premises  No.  — ,  —  Street,  aforesaid ;  or  exercising,  usmg,  or  enjoj- 
ing  the  free  access  to  the  rear  of   the    Pit's   messuage,  No.  — , 

—  Street,  over  and  along  the  said  W.  court ;  And  Let  the  Deft  B., 
his  servants,  workmen,  and  agents,  be  perpetually  restrained  from 
erecting  any  building  or  structure  so  or  in  such  manner  as  to  interfere 
with  or  obstruct  the  Flfs  right  of  way  and  passage  over  and  along^  the 
said  W.  Court  Ac,  as  the  same  existed  before  the  commencement  of 
the  Deft's  building,  so  as  to  hinder  or  prevent  the  Fit,  his  servants  te., 
coming  or  going  to  or  from  the  said  messuages  and  premises,  No.  — ^ 

—  Street,  or  exercising,  using,  or  enjoying  the  free  access  to  the  rear 
of  the  Fit's  said  messuage,  No.  — ,  —  Street,  over  and  along  the  said 
W.  Court.— See  Krehl  v.  Burrell,  M.  E.,  28  Jan.  1878,  A.  226 ;  altered 
to  suit  Jackson  v.  Normanby  Brick  Co.,  Ld,,  (1899)  1  Ch.  438,  O.  A., 
Form  10,  p.  565. 

NOTES. 
PBOCEEDINGS  AFTER  THE  TBIAL  OF  ISSUES,  ETC. 

By  0.  XL,  7,  *'  where  issues  have  been  ordered  to  be  tried,  or  issues  or 
questions  of  fact  to  be  determined  in  any  manner,  the  Pit  may  set  down  a 
motion  for  judgment  as  soon  as  such  issues  or  questions  have  been  determined. 
If  he  does  not  set  down  such  a  motion,  and  give  notice  thereof  to  the  other 
parties  within  ten  days  after  his  right  so  to  do  has  arisen,  any  Deft  may  set 
down  a  motion  for  judgment,  and  give  notice  thereof  to  the  other  parties." 

By  r.  8,  '*  where  issues  have  been  ordered  to  be  tried,  or  issues  or  <)^ue8tions 
of  fact  to  be  determined  in  any  manner,  and  some  only  of  such  issues  or 
questions  of  fact  have  been  tned  or  determined,  any  party  who  considers 
uiat  the  result  of  such  trial  or  determination  renders  the  trial  or  determina- 
tion of  the  others  of  them  unnecessary^  or  renders  it  desirable  that  the  trial 
or  determination  thereof  should  be  postpjoned,  may  apply  to  the  Court  or  a 
Judge  for  leave  to  set  down  a  motion  for  judgment,  without  waiting  for  such 
trial  or  determination.  And  the  Court  or  Judge  may,  if  satisfied  of  the 
expediency  thereof,  give  such  leave,  u|>on  such  terms,  if  any,  as  shall  appear 
just,  and  may  give  any  directions  which  may  appear  desirable  as  to  jKtst- 
poning  the  trial  of  the  other  issues  of  fact." 

By  the  Jud.  Act,  1890  (53  &  54  Vic.  c.  44V  s.  1,  every  motion  for  a  new 
trial,  or  to  set  aside  a  veroict,  finding,  or  judgment,  in  any  cause  or  matter 
in  the  Hi^h  Court  in  which  there  has  been  a  trial  thereof,  or  of  any  issue 
therein  with  a  jury,  is  to  be  heard  and  determined  by  the  C.  A.  and  not  by 
a  Divisional  Court  of  the  Hi^h  Court. 

By  s.  2,  every  motion  for  judgment  in  any  such  cause  or  matter  is  to  be 
heard  and  determined  by  the  Judge  before  whom  such  trial  with  a  jury  took 
place,  and  not  by  a  Divisional  Court,  unless  it  be  impossible  or  inconvenient 
that  such  Judge  should  act,  in  which  case  such  motion  shall  be  heard  and 
determined  by  some  other  Judge  to  be  nominated  by  the  President  of  the 
Division  to  which  the  cause  or  matter  belongs. 

In  Evans  v.  Merthyr  Tydfil  District  Council,  (1899)  1  Ch.  241,  where  ad- 
missible evidence  of  reputation  had  been  rejected  on  both  sides  at  the  trial 
of  an  issue,  the  C.  A.  remitted  the  action  to  Komer,  J.,  for  a  new  trial. 

Where  a  rider  appended  to  the  verdict  of  the  jury  explained  but  did  not 
affect  the  verdict  on  the  main  issue  a  new  trial  was  refused :  Farrelly  v. 
Corrigan,  (1899)  A.  C.  663,  P.  0. 

Under  the  former  practice  the  cause  could  be  set  down  immediately  after 
the  trial  of  an  action  allowed :  Badgers  v.  Nowill,  6  Ka.  338.  Where  tiie 
issues  were  tried  without  a  jury,  and  the  bill  dLmiissed  at  once,  the  order 
was  not  to  be  drawn  up  until  the  time  for  moving  for  a  new  trial  had 
expired :  Macdougall  v.  Gen.  Sewage,  &c.  Co.,  23  W.  E.  435. 

At  the  hearing  after  the  trial  of  issues,  the  Court  was  bound  by  the 
findings,  and  to  give  effect  to  them,  or  order  a  new  trial :  Browne  v. 
McClintocJc,  L.  B.  6  H.  L.  434 ;  although  they  left  the  question  imdecided : 
Exp.  Freemen  of  Sunderland,  1  Drew.  184 ;  or  were  against  the  weight  of 
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evidence :  Eoep,  Morgan,  2  Ch.  D.  72,  0,  A. ;  or  founded  on  eridence  which 
ought  not  to  have  been  admitted :  Evans  v.  Prothero,  1  D.  M.  &  G.  572  ;  or 
on  questions  wrongly  put:  Exp,  Morgan,  sup, ;  and  see  Fulton  v.  Andrew, 
li.  B.  7  H.  L.  448.  As  to  whether  this  rule  applied  to  issues  directed  on 
interlocutory  motion,  see  KentY.  Burgess,  11  Sim.  361,  372.  It  did  apply 
where  the  facts  had  by  consent  been  found  by  the  Jud^  himself  acting  as  a 
jury :  Femie  v.  Young,  L.  R.  1  H.  L.  63 ;  Simpson  v.  Holliday^  L.  R.  1  H.  L. 
315 ;  but  see  CuHxs  v.  PlaU,  L.  B.  1  H.  L.  337  ;  Exp,  Qilhhrand,  10  Ch.  62. 

But  if  there  was  no  evidence  to  go  to  the  jury  {S,  C,  Exp,  Morgan,  2  Ch. 
Div.  72) ;  or  on  appeal  the  view  taken  of  the  law  was  such  as  to  make  the 
findings  immaterial  {Simpson  v.  Holliday,  L.  B.  1  H.  L.  315 ;  Exp,  Bolland, 
7  Ch.  24 ;  Morrison  v.  Barrow,  1  D.  F.  &  J.  6'43) ;  or  they  became  so  because 
of  facts  happening  since  {Armstrong  y.  A,,  3  My.  &  ^.  45 ;  1  D.  F.  &  J. 
640,  n. ;  and  see  2  Ch.  D.  81,  82,  C.  A.) ;  or  the  jury  had  evidently  been 
misled  by  the  wording  of  one  of  the  issues  {Exp,  Bolland,  7  Ch.  24),  the 
verdict  might  be  disregarded  or  set  aside  without  a  new  trial  and  an  order 
made  in  favour  of  the  side  against  whom  the  verdict  was  given :  Exp,  Morgan, 
2  Ch.  D.  72,  98,  C.  A. 
^  The  Court  was  not  bound  by  the  decision  of  another  Court  as  a  jury  on 
similar  facts  in  another  case  :  Dent  v.  Auction  Mart  Co,,  2  £q.  238,  254. 

Before  the  trial  of  an  issue.  Fit  might  dismiss  his  bill,  with  costs,  on 
motion ;  but  Deft,  after  trial  and  verdict  for  him,  was  entitled  to  have  the 
cause  set  down  for  further  consideration,  in  order  that  the  dismissal  might  be 
pleadable:  Carrtngtony.  Holly,  1  Dick.  280;  cited  2  Dick.  612. 

After  the  issues  had  been  tried,  and  a  new  trial  refused,  an  appeal  might 
be  brought  against  the  order  directing  the  issues :  Butlin  v.  Masters,  2  Fh. 
290 ;  Browne  v.  MrClintock,  L.  B.  6  H.  L.  463  ;  Malone  v.  M,,  8  CI.  &  F.  179. 
As  to  the  costs  in  such  a  case,  see  Rochester  v.  Lee,  2  D.  M.  &  G.  427. 


ISSUES  OF  FACT  WITHOTTT  PLEADIiraS. 

^  By  0.  XXXIY,  11,  upon  the  finding  on  any  such  issue,  as  in  rule  9  men- 
tioned (v.  sup,  p.  377),  judgment  may  be  entered  for  the  sum  a^*eed  or 
ascertained,  with  or  without  costs,  as  the  case  may  be,  and  execution  may 
issue  upon  such  judgment  forthwith,  unless  otherwise  agreed,  or  unless  the 
Court  or  a  Judge  shall  otherwise  order  for  the  purpose  of  giving  either  party 
an  opportunity  for  moving  to  set  aside  the  finding  or  for  a  new  trial. 

By  r.  12,  the  proceedings  upon  such  issue,  as  m  rule  9  mentioned,  may  be 
recorded  at  the  instance  of  eitner  party,  and  the  judgment,  whether  actually 
recorded  or  not,  shall  have  the  same  effect  as  any  other  judgment  in  a 
contested  action. 
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CHAPTER  XXIII. 

PETITION. 


1.  Order  on  Petition. 

Upon  the  petitdon  of  &c.,  on  the  —  day  of  — ,  preferred  onto  thia 
Court,  and  upon  hearing  counsel  for  the  Petr  [and  for  &c.,  Name  the 
respondents,  ifany]^  and  upon  reading  the  said  petition  [an  affidavit  of 
A.  filed  &c.,  of  service  of  the  petition  on  &c.,  Name  any  persons  served 
and  not  appearing,  and  enter  any  evidence^  This  Court  doth  order  &c. 

2.  Order  on  Petition  as  to  part  adjourned. 

Upon  the  further  hearing  of  the  petition  of  &c.,  on  the  —  dajof  — , 
preferred  unto  &c.  [Form  1  ],  and  upon  hearing  counsel  for  the  Petr 
and  for  &c.,  and  upon  reading  the  said  petition,  the  order  made  on  the 
original  hearing  thereof,  dated  &c.,  This  Court  doth  order  &c. 

3.  Order  on  Petition  adjourned  to  Chambers, 

Upon  the  petition  of  &c.,  preferred  &c.  [Form  1],  which  upon 
hearing  counsel  for  the  Petr  and  for  &c.,  on  the  —  day  of  — ,  was 
adjourned  for  consideration  in  Chambers,  and  upon  hearing  the  soirs 
for  the  Petr  and  for  &c.,  in  Chambers,  and  upon  reading  &c.,  It  is 
ordered  &c. 

4.  Order  on  Petition  dismissed. 

Upon  the  petition  of  &c.,  preferred  &c.  [Form  1,  And  recite  prayer  of 
petition'],  and  upon  hearing  counsel  for  the  Petr  and  for  &c.,  and 
upon  reading  the  said  petition  \_enter  evidence],  This  Court  doth  order 
that  this  petition  do  stand  dismissed  out  of  this  Court  [if  with  costs, 
see  Chap.  XVn.,  "  Costs,"  p.  247]. 

For  forms  of  orders  for  substituted  service  of  petition,  and  for  service  out  of 
the  jurisdiction,  v,  sup.  Chap.  11.,  **  Service  of  Writ  and  Pboceedinos," 
p.  9. 

For  formal  parts  of  petitions,  see  D.  0.  F.  826  et  seq, 

NOTES. 

PBOOEDUBE  BY  PETITION. 

By  0. 1,  1,  2,  all  suits  hitherto  commenced  by  bill  or  information  are  to  be 
by  action,  and  all  other  proceedings  in  and  applications  to  the  High  Court 
may,  subject  to  the  rules,  be  taken  and  made  in  the  same  manner  and  in  the 
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fiame  Court  in  wbibh  any  proceeding  or  application  of  the  like  kind  could 
have  been  taken  or  made  if  the  Jud.  Acts  had  not  been  passed. 

By  O.  y,  9  (a),  where  a  matter  is  commenced  by  petition,  such  ^tition  is 
to  be  brought  to  the  office  of  the  re^strars  of  the  Chaocery  Division,  and 
marked  by  the  officer  charged  by  the  registrars  with  that  daty,  with  the 
name  of  one  of  the  Judges  of  that  Division  (to  be  ascertained  in  the  manner 
used  in  the  distribution  of  business  amongst  the  oonyeyancing  counsel  of 
the  Court:  see  0.  li,  9;  and  sup.  Chap.  XIX.,  "  Sales  by  the  Court," 
p.  340). 

Every  subsequent  petition  relating  to  or  connected  with  the  same  matter 
is  to  be  marked  with  the  name  of  the  same  Judge  :  0.  v,  9  (e). 

Petitions  are  transferred  in  the  same  manner  as  actions,  as  to  which  v,  in/. 
Chap.  XXXIV. 

Petitions  are  either  special  or  of  course,  orders  on  the  latter  bein^  drawn 
up,  passed  and  entered  by  the  registrars  of  the  Chancery  Division  (0.  LXii, 
18)  without  any  direct  application  to  the  Judge. 

By  O.  LXI,  19,  petitions  in  causes  are  to  be  distinguished  by  year,  letter, 
and  Dumber ;  and  by  O.  xix,  9,  petitions  are  excepted  from  the  rule  as  to 
printing  pleadings.  The  former  practice  has  not  been  altered  as  to  service  of 
petitions,  whether  in  actions,  or  in  matters,  notwithstanding  r.  10 ;  and  by 
Jud.  Act,  1873,  s.  100,  "pleading"  includes  "petition." 

The  C.  A.  has  no  jurisdiction  to  hear  petitions,  except  on  appeal :  see 
Be  Dunraven  Coal,  iSsc,  Co,,  24  W.  E.  37;  33  L.  T.  371;  Jud.  Act,  1873,  s.  18; 
O.  Lyiii,  4,  17. 

The  petition  should  be  addressed  to  the  High  Court  of  Justice,  and  should 
contain,  as  concisely  as  possible,  a  statement  of  the  material  facts,  but  not 
the  evidence  by  which  tney  are  to  be  proved,  and  is  to  be  divided  into  para- 
graphs, numbered  consecutively,  ana  each  paragraph  containing  as  nearly 
as  may  be  a  separate  allegation.  Dates,  sums,  and  numbers  are  to  bo 
expressed  in  figures,  and  not  in  words.  Signature  of  counsel  is  not  neces- 
sary :  see  O.  xix,  4. 

The  effect  of  documents  ought  to  be  stated  without  setting  them  out  at 
lenffth  (r.  21^,  except  where  uie  precise  words  are  material,  as,  for  instance, 
in  the  case  of  wills  or  settlements  on  applications  for  payment  out  of  Court. 
In  such  cases  the  gift  ought  to  be  set  out  verbatim  ;  and  as  to  the  form  of 
alleging  certain  facts,  see  rr.  22 — 25. 

As  to  the  effect  of  these  rules,  see  Hammer  y.  Flight,  24  W.  R.  346 ;  35 
L.  T.  127 ;  Herring  y.  Bischoffeheim,  W.  N.  (76)  77. 

As  to  striking  out  pleadings  calculated  to  embarrass  from  prolixity  and 
statement  of  immaterial  facts,  v,  sup.  Chap.  Y.,  '*  Pleadings,"  p.  35. 

The  petitioner,  if  not  a  party  to  tne  cause,  must  giye  his  name,  residence, 
and  description :  Olazbrook  y.  Gillatt^  9  Beay.  492 ;  and  if  abroad  may  be 
required  to  giye  security  for  costs :  Atkins  y.  Cooke,  3  Drew.  694 ;  6  W.  E. 
384 ;  and  so  on  petition  under  the  statutory  jurisdiction,  and  though  respon- 
dent had  filed  affidavits:  Amm,,  12  Sim.  262;  Exp,  Seidler,  12  Sim.  106; 
Be  Dolman,  11  Jur.  1095.  As  to  giving  securily  for  costs  generally,  v,  sup. 
Chap.  lY.,  pp.  26  et  sea.  The  order  for  security  to  be  ^yen  was  refused  as  to 
a  petitioner  residing  aoroad,  who  was  a  Deft  in  the  suit  in  which  the  petition 
was  presented:  Cochrane  y.  Fearon,  18  Jur.  568;  2  Eq.  Bep.  813.  Secus, 
where  he  came  in  under  the  decree :  Partington  y.  Beynolds,  4  Drew.  253 ;  6 
W.  E.  307 ;  et  v.  sup.  Chap.  XVII.,  "  Costs." 

Infants  must  petition  by  a  next  friend ;  and  the  Court  will  require  a 
guardian  to  be  appointed  to  an  infant  respondent  in  a  matter:  Be  Barringtan, 
27  Beay.  272 ;  Be  Ward,  6  Jur.  N.  8.  441.  As  to  the  mode  of  appointing  a 
guardian  for  an  infant  respondent  to  a  petition,  see  O.  xyi,  19.  In  i^e 
Mitchell,  23  Jan.  1866,  Y.-C.  K.  allowed  an  infant  respondent  to  appear  by 
her  testamentary  guardian,  but  under  the  circumstances  reauired  an  affidavit 
that  the  guardian  had  no  adverse  interest;  and  v.  in/,  Cnap.  XXXym., 
"Inpants." 

By  O.  LXI,  15,  no  order  on  petition  is  to  be  passed  till  the  pjetition  is  filed 
in  tne  Central  Office.  By  r.  17,  proper  indexes  of  the  petitions  are  to  be 
kept  there.  The  original  petition  having  been  lost,  leave  was  given  to  file 
the  copy  left  with  the  Judge :  Sanderson  y.  Walker,  1  M.  &  C.  359 ;  Smith  y. 
Harwood,  1  S.  &  G.  137.  And  where  a  petition  was  dismissed,  and  the 
petitioner's  solr  would  not  produce  it  to  be  filed,  the  copy  served  on  tiie 
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respondent  was  ordered  to  be  filed  instead :  Re  Devcruhire^  32  Beav.  241 ; 
Be  Anglo'Oreek,  <tc.  Co.  (No.  2)»  35  Beav.  419,  where  the  petitioners  woe 
ordered  to  pay  the  costs  of  the  applications. 

A  petition  under  sect.  39  of  the  Conveyancing  and  Law  of  Property'  Act, 
1881,  seeking  to  bind  the  interest  of  a  married  woman  restrained  from  antici- 
pation, need  not  be  entitled  in  the  matter  of  the  Act :  Be  Landfield,  L.  v.  Z., 
Pry,  J.,  30  W.  E.  377 ;  46  L.  T.  227. 

Petitions  are  answered  in  the  name  of  the  senior  registrar :  O.  Lxn,  18, 
and  the  list  thereof  prepared  in  the  Cause  Book  Boom.  As  to  the  practice  in 
reference  to  answermg  winding-up  petitions,  see  Be  Building  Sodetiee  Trust, 
44  Ch.  D.  140,  142. 

8SBTICE. 

By  0.  Lii,  16,  at  the  foot  of  every  petition  and  copy  thereof,  a  statement 
is  to  be  made  of  the  persons,  if  any,  intended  to  be  served,  or,  if  so,  that  no 

Serson  is  to  be  servea.  The  respondents  ought  to  be  named,  and  not  merelv 
escribed  as  Pits  or  Defts :  per  M.  B.  in  W.  N.  (7Q)  219. 

By  r.  17,  unless  by  special  leave,  the  time  for  service  is  two  dear  days; 
and  as  to  the  computation  of  a  limited  time  of  less  than  six  days,  see  O.  Lxrv, 
2,  3. 

As  to  service  of  petition  out  of  the  jurisdiction,  v,  sup.  Chap.  II.,  p.  18. 

Substituted  service  of  a  petition  in  a  suit  was  ordered  on  the  ground  that 
the  bill  could  have  been  so  served :  Shurmer  v.  Hodge,  W.  N.  (66)  304 ;  but 
see  Anon,,  W.  N.  (76)  105,  per  Dcuman,  J. 

As  to  service  of  the  writ  of  summons  on  infants  (and  the  service  of  peti- 
tions in  actions  may  probably  follow  the  same  rules),  see  O.  ix,  4 ;  O.  xiu,  I ; 
and  generally  O.  ix;  and  by  O.  lii,  8,  the  plaintiff  may,  without  any 
special  leave,  serve  any  petition  upon  any  Deft,  who,  having  been  duly 
served  with  a  writ  of  summons  to  appear  m  the  action,  has  not  appeared 
within  the  time  limited  for  that  purpose. 

By  O.  XIX,  10,  every  '*  pleading  (which  by  Jud.  Act,  1873,  s.  100,  includes 
petitions)  or  other  document  required  to  be  delivered  to  a  })arty  or  between 
parties,*'  shall  be  delivered  to  a  party  for  whom  no  appearance  has  been 
entered  by  being  filed. 

This  seems  to  apply  to  petitions  in  actions,  but  in  many  cases,  having 
regard  to  the  subject-matter  of  such  petitions,  the  Court  would  require 
service :  see  Be  Batterahy's  TrusU,  10  Ch.  D.  228. 

If  a  respondent  does  not  appear,  the  order  may  be  made  as  against  him, 
on  affidavit  of  service ;  if  the  petitioner  does  not  appear  when  the  petition 
is  called  on  in  regular  order  as  an  opposed  petition,  tne  respondent  may  have 
the  petition  dismissed  with  costs  on  producing  an  affidavit  of  having  been 
served,  or  the  copy  of  the  petition  served  upon  him.  For  order  to  diamifls 
petition,  see  Form  4,  aup. 

As  to  affidavits  of  service,  v,  sup,  pp.  19,  175. 


AMENDMENT. 

Leave  to  amend  the  petition  is  almost  of  course ;  and  an  amendment  is 
often  required  by  the  Court  before  granting  the  order :  and  see  Matson  v. 
Swift,  8  Beav.  378,  379 ;  9  Jur.  621  ;  Be  Humphrys,  1  Jur.  N.  S.  921. 

Petitions  have  been  amended  after  the  hearing  and  the  passing  and  entry 
of  the  order:  HisJop  v.  Wykeham,  3  W.  B.  286;  Be  Bunuett,  1  Jur.  N.  8. 
921;  Be  Havelock,  14  W.  R.  26,  174;  11  Jur.  N.  S.  906;  Be  Saoage,  15 
Ch.  D.  657,  8up,  Chap.  VI.,  **  Amendment,"  p.  41  (but  see  Be  Marrvw, 
C.  &  P.  142) ;  and  after  service  and  advertisement  under  the  Settled  Estates 
Acts:  Be  Wilkinson,  9  Eq.  71. 

The  petition  will  be  amended  in  the  Cause  Book  Boom  on  a  note  from  the 
re^strar. 

Facts  occurring  after  leave  to  attend  was  given  may  be  stated  in  the 
amendments :  Be  Westhrook,  1 1  Eq.  252. 

An  amended  petition  does  not  in  general  require  re-answering :  Re  Medow, 
12  W.  B.  595;  10  Jur.  N.  S.  536;  Bohinson  v.  Harrison,  1  Drew.  307. 

A  petition  on  which  an  order  had  been  made,  which  had  not  been  worked 
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oat,  was  reTiyed  on  the  applioation  of  the  ezor  of  the  petitioner :  Re  Tout, 
16  Eq.  107. 

By  O.  xzym,  6,  application  for  leaye  to  amend  any  pleading  (which 
includes  petitions,  Jud.  Act,  1873,  s.  100)  may  be  made  by  either  party  to 
the  Ck)urt  or  a  Judge ;  and  ma^  be  given  on  such  terms  as  to  costs  or  other- 
iviae  as  may  be  just;  in  practice,  however,  petitions  are  amended  upon  the 
direction  of  the  Court  upon  a  fiat  signed  by  the  registrar,  as  before  stated, 
without  the  imposition  of  any  terms. 

By  O.  Lii,  6,  if  on  the  hearing  of  a  motion  or  other  application  the  Court 
or  Judge  shall  be  of  opinion  tlmt  any  person  to  whom  notice  has  not  been 
given  ought  to  have  or  to  have  had  such  notice,  the  Court  or  Judge  may 
either  dismiss  the  motion  or  application,  or  adjourn  the  hearing  thereof,  in 
order  that  such  notice  ma;;r  be  given,  upon  such  terms,  if  any,  as  the  Court 
or  Judge  ma^  think  fit  to  impose. 

And  by  r.  7,  the  hearing  of  any  motion  or  application  may  from  time  to 
time  be  adjourned  upon  such  terms,  if  any,  as  the  Court  or  Judge  shall 
think  fit. 

EVIDENCE. 

By  O.  XXXVIII,  1,  the  evidence  upon  any  motion,  petition,  or  summons 
may  be  by  affidavit,  but  the  Court  or  a  Judge  may,  on  the  application  of 
either  party,  order  the  attendance  for  cross-examination  of  the  person 
making  any  such  affidavit ;  and  the  Court  has  power  to  direct  the  depositions 
of  witnesses  to  be  taken  before  an  examiner :  see  O.  xxxvii,  5. 

The  Court  has  a  discretion  to  refuse  to  order  a  witness  to  attend  for  cross- 
examination:  La  Trinidad  y,  Browne^  36  W.  R.  138. 

As  to  the  form,  contents,  and  mode  of  swearing  affidavits,  and  as  to 
evidence  generalljr,  v.  sup.  Chap.  VIII.,  '*Ev£DENCB. 

The  petitioner  intendmg  to  use  affidavits  previously  filed  in  the  action, 
should  give  notice  thereof  to  the  respondents.  When  the  title  of  a  petition 
is  amended,  affidavits  need  not  be  resworn,  but  may  be  made  exhibits  to  a 
short  affidavit:  Be  Varteg  Chapel^  10  Ha.  xxxvii.  The  petition  must  be 
entitled  in  the  cause  or  matter  to  which  the  fund  is  standing,  but  a  slight 
vaiiation  between  the  title  of  the  petition  and  that  of  the  account  to  which 
the  fund  was  standing,  was  immaterial :  Be  Harris^  8  Jur.  N.  8.  166 ;  and 
see  Be  Varley,  14  W.  fi.  98 ;  in  which  case,  and  in  Be  Qomhault,  W.  N.  (68) 
243,  the  affidavits  were  sworn  before  the  petition  was  presented ;  and  as  to 
an  affidavit  wrongly  intituled  in  an  action,  see  Fisher  v.  Coffey,  1  Jur.  N.  8. 
956. 

OKDEB  ON  PETITION. 

JnSharskaw  v.  Gibbs,  18  Jur.  330 ;  1  Kay,  333 ;  2  Eq.  E.  314 ;  23  L.  J.  Ch. 
451,  it  was  said  that  the  Court  makes  no  declaration  on  petition,  but,  if 
necessary,  prefaces  its  order  with  the  statement  of  its  opinion ;  but  this  rule 
is  not  adihered  to :  see  Be  Walker ,  16  Jur.  1154 ;  and  by  0.  xxv,  5,  no  action 
or  proceeding  is  to  be  oj>en  to  objection  on  the  groimd  that  a  merely  declara- 
tory judgment  or  order  is  sought  thereby,  and  the  Court  may  make  binding 
dedarations  of  right  whether  any  consequential  relief  is  or  could  be  claimed, 
or  not:  and  see  Be  8t  Nazaire  Co,^  sup.  Chap.  XII.,  ** Trial  and  Judg- 
ment," p.  165. 

costs. 

A  respondent  who  appears  unnecessarily  after  service  and  tender  of  a  suffi- 
cient sum  to  enable  mm  to  get  legal  advice,  will  not  have  his  costs :  Be 
Duggan,  6  Eq.  697 ;  Boucher  v.  Wood,  6  Ch.  77,  and  cases  there  cited :  Carey 
V.  WhiUingham,  T.  &  R.  406 ;  Be  Core  Lanfjton's  Estate,  10  Ch.  328. 

And  by  O.  lxy,  27  j[19),  where  an^r  petition  in  a  cause  or  matter  assigned 
to  the  Chancery  Division  is  served,  witn  notice  to  the  party  served  that  &  he 
appear  his  costs  will  be  objected  to,  the  tender  of  costs  for  perusing  the  same 
is  to  be  £1  lOa.,  which  is  to  be  allowed  to  the  party  making  the  payment  if 
the  service  was  proper,  but  not  otherwise.  This  is  without  prejudice  to  the 
rights  of  either  par^  to  costs  or  to  object  to  costs  where  no  such  tender  is 
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made,  or  where  the  Court  or  Judge  shall  consider  the  party  entitled,  not- 
withstanding such  notice  or  tender,  to  appear  in  Court.  In  any  other  case 
in  which  a  eolr  of  a  party  served  necessarily  or  properly  peruses  any  such 
petition  without  appearing  thereon,  he  is  to  be  allowed  a  fee  not  exceeding 
£1  10«. :  see  Re  tyutton,  21  Ch.  D.  855. 

And  by  r.  27  (23),  any  party  appearing  on  any  application  or  proceeding  in 
which  he  is  not  interested,  or  which  ho  ought  not  to  attend,  will  not  be 
allowed  costs  unless  expressly  directed.  Where  no  tender  for  costs  was  made 
to  respondents  who  had  no  interest,  they  were  allowed  £2  2$,  (the  amount 
specified  in  the  corresponding  Btdes  of  1875) :  Somes  v.  Martin,  W.  N.  (82) 
113. 

Where  in  consequence  of  an  error  in  a  petition,  procedure  by  summons 
being  inapplicable,  a  supplemental  petition  became  necessary,  the  costs  of 
both  petitions  were  allowed  against  a  co. :  Be  Sanders,  70  L.  T.  755. 

For  costs  of  perusal  of  a  petition  in  a  pending  cause  or  matter  by  the  solr 
of  the  party  to  whom  the  same  is  deUyered,  such  sum,  if  any,  is  to  be  allowed  as 
the  tajdng  officer  may  in  his  discretion  think  reasonable :  B.  S.  C.  App.  N., 
136a  (Oct.  1899). 

FETITI0K8  ADJOUBNED  TO  CHAMBEB8. 

By  O.  LV,  29,  when  any  matter  is  adjourned  to  Chambers,  or  any  direc- 
tions are  given  to  be  acted  upon  at  Chambers,  without  an  order  being  drawn 
up,  a  note  sig^ned  by  the  registrar,  stating  the  purpose  of  the  adjournment 
or  directions,  is  to  be  left  at  Chambers. 

Adjournment  from  Court  to  Chambers  is  often  directed  on  petitions  for 
payment  of  funds  out  of  Court,  where  the  evidence  is  complicated,  or  the 
persons  representing  a  cla8s  or  family  are  numerous,  and  much  time  would 
be  occupied  in  investigating  their  titie  in  Court.  By  this  course,  the  expense 
of  a  cettificate  and  of  a  further  order  and  attendance  in  Court  is  saved.  If 
a  petition  is  thus  adjourned  to  Chambers,  that  the  matter  may  be  looked 
into  there,  and  is  then  to  be  brought  on  again  to  be  disposed  of  in  Court, 
without  a  formal  certificate  being  made,  a  minute  of  the  result  is  annexed  to 
the  Judge's  copy  of  the  petition  and  sent  to  the  Judge  in  Court,  and  a  note 
of  the  evidence  used  will  be  made  by  the  Master  for  ike  registrar,  on  the  fold 
of  the  ori^nal  petition :  see  Dan.  907. 

A  petition  for  payment  out  of  Court  under  the  Trustee  Belief  Act  (now 
Trustee  Act,  1893,  s.  42)  may  be  adjourned  into  Chambers:  Be  Mooters 
TrusU,  22  Ch.  D.  635. 

Where  matters  adjourned  to  Chambers  may  be  prosecuted  without  drawing 
up  the  order,  see  Kelson  v.  K,,  Ha.  Ixxxvi;  but  sembhy  it  is  discretionary. 


(     391     ) 


CHAPTER  XXIV. 

MOTION. 


1.  Order  on  Motion, 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  fto.,  and 
upon  hearing  counsel  for  &c.  [^Ifso^  and  upon  reading  an  affidavit  of 
&c.  filed  &c.,  of  service  of  notice  of  this  motion  on  &o.,  Enter  any 
evidence]^  This  Court  doth  order  &c. 

For  forms  of  notice  of  motion,  ftc,  see  D.  C.  F.  822  ei  seq, 

2.  The  like — and  on  Cross  Motion. 

Upon  motion  &c.,  by  counsel  for  &c.  that  [^Recite  Plfs  notice],  and 
upon  motion  &c.,  by  counsel  for  &c.,  that  &c.  [^Recite  the  cross  notice'], 
and  upon  reading  &c.  [^Enter  any  evidence]^  and  upon  hearing  what  was 
alleged  by  the  counsel  on  both  sides,  This  Court  doth  order  &c. 

3.  Order  on  Motion  refused. 

Upon  motion  &c.,  by  counsel  for  A.  &c.  \_Recite  notice],  and  upon 
hearing  counsel  for  B.  \^Enter  evidence],  This  Court  doth  not  think  fit 
to  make  any  order  upon  this  motion  \if  with  costs,  but  doth  order  that 
A.  do  pay  to  B.  his  costs  of  this  motion,  to  be  taxed  by  the  taxing 
master,  if  so,  in  case  the  parties  differ]. 

4.  Order  on  Abandoned  Motion. 

Whereas  the  Pit  A.  did  on  the  —  day  of  &c.,  give  notice  that  this 
Court  would  be  moved,  on  Thursday,  the  —  day  of  &c.,  or  so  soon 
after  as  counsel  could  be  heard,  by  counsel  for  the  Pit  A.  that 
\jRecite  notice]  ;  Now  upon  motion  this  day  made  unto  this  Court  by 
counsel  for  the  Deft  B„  who  alleged  that  the  Pit  A.  had  not  moved 
this  Court  pursuant  to  the  said  notice,  This  Court  doth  order  that  the 
Pit  A.  do  pay  to  the  Deft  B.  his  costs  occasioned  by  the  said  notice  of 
motion,  such  costs  to  be  taxed  by  the  taxing  master. 

6.  Order  on  Motion  under  0.  xxxii,  6, 

Upon  motion  &c.,  by  counsel  for  the  Pit  for  such  order  as  upon  the 
admissions  of  fact  in  the  statement  of  defence  the  Pit  is  entitled  to,  and 
upon  hearing  counsel  for  the  Deft,  and  upon  reading  the  Pit's  state- 
ment of  claim  and  the  Deft's  statement  of  defence  &c.,  as  the  case  may 
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he,  This  Court  doth  order  &c.     \lf  further  consideration  adjourned, 

V.  sup.  Chap.  XX.,  "FiTBTHBB  CoNSIDERATIOlf,"  p.  361.] 

For  form  of  application,  see  D.  C.  F.  270. 


NOTBS. 

By  O.  LIT,  1,  applications  in  an  action  to  a  Diyisional  Court  or  to  a  Judge 
in  Court,  shall  be  made  by  motion.  By  O.  lyiii,  1  and  18,  all  applications 
to  the  Appeal  Court  shall  be  by  motion,  and  by  O.  Liv,  28,  in  the  Q.  B.  D. 
appeals  to  the  Court  from  any  decision  at  Chambers  shall  be  by  motion. 

A  motion  in  any  cause  or  matter  must  be  made  before  the  Judge  to  whose 
Court  the  cause  or  matter  is  attached :  Jud.  Act,  1873,  s.  42 ;  and  the  notice 
should  state  the  Judp:e  before  whom  it  is  intended  to  be  made.  As  to 
form  of  notice  of  motion,  see  R.  S.  C.  App.  B.,  Form  18;  D.  C.  F. 
26,  27. 

By  O.  I,  1,  2,  motions  (subject  to  the  rules  of  Court)  are  to  be  made  in  the 
same  manner  as  if  the  Judicature  Acts  had  not  been  passed.  Motions  not  in 
actions  must  follow  the  old  practice :  Re  Phillips  and  Gill,  24  W.  E.  158 ; 
1  Q.  B.  D.  78. 

A  notice  of  motion  stating  that  the  Court  will  be  moyed  at  the  Boyal 
Courts  of  Justice  is  sufficient :  Petty  y.  Daniel^  34  Ch.  D.  172.  A  notice  for 
a  day  not  in  the  sitting  is  good :  Re  Coultan,  Hamling  v.  Elliott,  34  Ch.  D.  22, 
C.  A.,  overruling  Daubn&y  v.  Shutt/eworthy  1  Ex.  D.  53;  and  in  Williams  v. 
De  Boiurilley  17  Q.  B.  D.  180,  amendment  of  such  a  notice  was  allowed. 

A  Deft  may,  at  any  time  after  he  has  appeared,  move  for  an  injunction 
and  receiver  on  notice  to  the  Pit :  0.  L,  6  ;  if  the  relief  so  sought  is  incident 
to  or  arises  out  of  the  relief  sought  by  the  Pit,  but  not  otherwise,  unless  he 
has  counter-claimed:  Carter  v.  -Fey,  (1894)  2  Ch.  541,  C.  A.;  Collisaii  v, 
WarreHy  (1901)  1  Ch.  812.  He  may  do  so  although  Pit  has  served  notice  of 
motion  for  the  like  purpose.  One  order  will  be  made  on  the  two  motions, 
and  the  Pit  will  in  general  have  the  carriage  of  the  order :  Sargant  v.  Read, 
1  Ch.  I).  600. 

By  O.  Lii,  2,  no  inile  or  order  nisi  to  show  cause  is  to  be  granted  in  any 
action,  or  to  set  aside,  remit,  or  enforce  an  award,  or  for  attachment,  or  to 
answer  the  matters  in  any  affidavit,  or  to  strike  off  the  rolls,  or  against  the 
sheriff  to  pay  money. 

The  corresponding  rule  of  1875  only  applied  to  actions :  see  Phillips  and 
Gill,  1  Q.  B.  D.  78. 

By  O.  LIT,  3,  no  motion  is  to  be  made  without  notice,  except  where  by  the 
previous  practice  any  order  or  rule  has  theretofore  been  made  ex  parts 
absolute  in  the  first  instance,  and  except  where,  notwithstanding  r.  2,  an 
application  may  be  made  for  an  order  to  show  cause  only.  But  the  Court  or 
Judge,  if  satisfied  that  the  delay  caused  by  proceeding  m  the  ordinary  way 
would  or  might  entail  irreparable  or  serious  mischief,  may  make  any  order 
ex  parte y  upon  such  terms  as  to  costs  or  otherwise,  and  subject  to  such  under- 
taking, if  any,  as  the  Court  may  think  just ;  and  any  party  affected  by  such 
order  may  move  to  set  it  aside. 

A  notice  of  motion  may  be  served  on  a  party  who  has  failed  to  appear  hy 
being  filed  with  the  proper  officer:  O.  xnc,  10 ;  Dytnond  v.  Croft,  3  Ch.  D.  513. 

An  application  to  discharge  an  ex  parte  order  must  be  made  to  the  Judge 
with  whose  name  the  order  is  marked,  or  in  vacation  to  a  vacation  Judi^» 
and  not  to  the  Court  of  Appeal,  the  application  not  involving  a  rehearing : 
Boyle  V.  Backer,  39  Ch.  D.  249,  C.  A. 

Under  Jud.  Act,  1873,  s.  25  (8),  mandamus,  injunction,  or  receiver  may  be 
wanted  ex  parte,  but  orders  for  preservation  or  sale  of  property  under 
0.  L,  2,  3,  must  be  made  on  notice :  r.  6. 

The  indorsement  of  the  writ  was  amended  on  ex  parte  application  :  Cols' 
hourne  v.  C,  1  Ch.  D.  690 ;  24  W.  R.  235. 

As  to  motions  for  receivers  and  injunctions,  see  Chap.  XXXH.,  **  Bb- 
CEiVERS,"  and  Chap.  XXXL,  *'  Injunctions." 

Orders  for  attachment  must  now  be  obtained  on  notice :  O.  XLIV,  2. 

By  O.  Ln,  6,  the  Court  or  a  Judge,  if  of  opinion  on  the  hearing  of  a 
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motion  or  other  application  that  any  other  person  ou^ht  to  have  notice,  may 
either  dismiss  it  or  adjourn  it  in  order  that  such  notice  may  be  given,  upon 
such  terms  as  may  be  thought  fit ;  and  by  r.  7  may  adjourn  the  hearing 
generally. 

A  technical  defect  in  the  notice  may  be  amended  in  Court,  and  the  notice 
re-served  then  and  there  :  Hey  wood  v.  Wait^  18  W.  B.  205 ;  and  see  Williams 
V.  Dt  Boinvilley  17  Q.  B.  D.  180 ;  and  an  irregularity  in  service,  by  which  the 
parf^  had  not  been  injured,  was  disregarded,  and  the  motion  heard  on  the 
merits :  Dawson  t.  Beeson,  22  Ch.  D.  504,  C.  A. 

An  agreement  for  stay  of  proceedings  or  dismissal  of  the  bill  may  be 
enforced  by  motion  in  the  suit,  even  if  involving  equities  distinct  from  those 
on  the  record:  Eden  v.  Naish,  7  Ch.  D.  781;  Scully  v.  Ld.  Dundonaldy 
8  Ch.  D.  658 ;  Re  Oaudet  Co.,  12  Ch.  D.  882  ;  and  see  per  James,  L.  J.,  in 
Pnj«r  V.  OHbhle,  10  Ch.  534. 

But  an  agreement  for  compromise  cannot  be  set  aside  on  motion  or 
summons  in  the  original  action :  Emeris  v.  Woodward,  43  Ch.  D.  185. 

An  immediate  admon  decree  was  made  by  consent  on  motion  in  a  creditor's 
suit,  another  creditor  having  taken  out  an  admon  summons  returnable 
before  the  first  day  on  which  the  cause  could  be  heard  as  short :  Furze  v. 
ffennei,  2  D.  &  J.  125  ;  Scaffold  v.  Hampton,  22  W.  R.  182 ;  43  L.  J.  Ch.  137 ; 
29  L.  T.  575. 

As  to  moving  for  orders  on  admissions  of  fact  in  the  pleadings  under 
O.  xzxii,  6,  V.  sup.  Chap.  XIII.,  **  Motion  for  Judgment."  Inquiries 
and  accounts  may  also  oe  directed  at  any  stage  of  the  proceedings : 
O.  XXXIII,  2. 

But  where  the  priorities  of  mortgagees  depend  on  questions  of  fraud,  the 
in(][uiries  cannot  be  sent  to  Chambers  do  fore  the  questions  of  fraud  have  been 
tried :  Qarnham  v.  Skipper,  29  Ch.  D.  566,  C.  A. 

No  new  evidence  could  be  filed  on  a  motion  ordered  to  stand  over  oh 
certain  terms  until  the  hearing :  Singer  v.  Audslet/,  13  Eq.  401. 

An  affidavit  used  on  a  motion,  but  not  filed  until  afterwards,  may  be 
entered  in  the  order  as  read,  even  though  the  fact  of  its  not  having  been 
filed  has  not  been  brought  to  the  notice  of  the  Court,  provided  it  does  not 
interfere  with  the  date  of  the  order,  as  when  the  filing  is  on  the  same  day : 
Be  King  &  Co.] a  Trade  Mark,  (1892)  2  Ch.  462. 

As  to  what  is  sufficient  notice  of  intention  to  use  affidavits  on  appeal,  see 
Bloxam  v.  Metropolitan  By,  Co.,  16  W.  R.  492,  n. 

As  to  saving  motions,  see  Banwen  Iron  Co,.  17  Jur.  127;  Wedderhurne  r, 
LUwellyn,  13  W.  B.  939;  Tapp  v.  Williams,  W.  N.  (01)  91. 


SEBYIOE. 

By  O.  Ln,  5,  unless  the  Court  or  Judge  give  special  leave  to  the  contrary, 
there  must  be  at  least  two  clear  days  between  the  service  of  a  notice  of 
motion  and  the  day  named  in  the  notice  for  hearing  the  motion :  but  on 
applications  to  answer  matters  in  an  affidavit,  or  to  stnke  off  the  rolls,  there 
must  be  ten  days*  notice.    As  to  days  not  to  be  reckoned,  see  0.  lxiv,  2. 

If  special  leave  be  given  to  move  on  short  notice,  or  on  a  day  not  appointed 
for  motions,  the  notice  must  so  state :  Hill  v.  Bimill,  8  Sim.  632 ;  Harris  t. 
Lewis,  8  Jur.  1063;  Chambers  v.  Toynhee,  12  W.  B..  1100;  Dawson  v.  Beeson, 
22  Ch.  D.  504,  C.  A. ;  and  leave  to  move  before  appearance  does  not  autho- 
rize short  notice :  Neioton  v.  Charlton,  10  Ha.  xxxi. ;  Hart  v.  Tulk,  6  Ha. 
611.  Counsel  on  applying  should  state  that  he  asks  to  serve  on  short  notice : 
Dawson  y.  Beeson,  sup, ;  but  in  case  of  omission  it  is  not  merely  of  course 
to  give  costs :  see  Newton  v.  Charlton,  sup.  Where  notice  was  given  for  the 
wrong  Court,  such  Court  gave  costs,  but  only  two  guineas :  Yearsley  v.  Y,, 
19  Beav.  1. 

Leave  to  serve  short  notice  of  motion  cannot  be  given  by  the  Master  even 
during  the  long  vacation  :  Conacher  v.  C„  29  W.  E.  230. 

Motions  for  assignment  of  guardians  under  O.  xiu,  1,  must  be  on  at  least 
six  days'  notice. 

Notice  by  a  pauper  must  be  signed  by  his  solr,  except  for  discharge  of  his 
solr :  O.  XYi,  29 ;  out  if  no  solr  has  been  assigned  to  him,  he  is  entitled  to 
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move  the  Oonrt  without  the  notice  of  motion  being  signed  by  a  solr :  Jaoo6i 
V.  Crusha,  (1894)  2  Q.  B.  37,  C.  A. 

By  O.  Ln,  8,  a  Pit  may,  without  leave,  serve  notice  of  motion  upon  a  Deft 
who,  having  been  duly  served  with  a  writ  of  summons,  has  not  appeared  in 
due  time. 

By  Cons.  Ord.  3,  r.  8,  which  was  similar,  service  might  be  effected  per- 
sonally, or  at  the  dwelling-house  or  office  of  any  Deft  who,  having  been 
served  with  the  bill,  had  not  appeared  within  the  time  limited.  Substituted 
service  was  ordered  in  fit  cases  under  the  old  practice :  Maclaren  v.  Stainion^ 
16  Beav.  279 ;  or  service  abroad :  Green  v.  Pledger,  3  Ha.  165.  And  by 
O.  IX,  2,  substituted  or  other  service  may  be  ordered  of  the  writ  of  Bummons 
whenever  "  the  J?lt  is  from  any  cause  unable  to  effect  prompt  personal 
service,"  the  grounds  of  the  application  being  set  forth  in  an  affidavit :  0.  X. 

Service  of  notice  of  motion  for  leave  to  issue  writ  of  attachment  against  a 
party  who  has  not  appeared,  in  a  ease  where  personal  service  is  not  required, 
may  be  made  by  filing  same  pursuant  to  O.  Lxvn,  4  :  Be  Morris,  Af.  v. 
Fowler ,  44  Oh.  D.  151 ;  but  an  application  for  the  appointment  of  a  receiver 
must  in  such  a  case  be  served  personallv,  or  leave  obtained  for  substituted 
service :  Tillittg,  Lid.  v.  Biythe,  (1899)  1  Q.  B.  657,  C.  A. 

By  O.  Lii,  9,  the  Pit  may,  by  leave  to  be  obtained  ex  parte,  serve  notice  of 
motion  with  the  writ  of  summons,  or  after  service  of  it  and  before  the  time 
for  appearance. 

As  to  granting  leave  to  serve  notice  of  motion  with  the  writ  out  of  the 
jurisdiction,  seo  Manitoba  <t  NJ  IT.  Land  Corp.  v.  Allan,  (1893)  3  Ch.  432 
(not  allowed);  Overt<m  v.  Burn,  74  L.  T.  776  (allowed  without  prejudice); 
Hersey  v.  Young,  W.  N.  (94)  18. 

As  to  service  on  the  solrs  of  the  parties,  see  O.  lY,  1,  and  0.  xu,  10. 

And  on  parties  suing  or  defending  in  person,  0.  lY,  2,  and  0.  xii,  11. 

By  O.  Lxvii,  8,  where  a  person  who  is  not  a  party  appears  on  any  pro- 
ceeding before  the  Court  or  in  Chambers,  service  on  his  solr  or  agent  in 
London  is  good ;  except  in  matters  requiring  personal  service. 

As  to  affidavits  of  service,  see  sup.  pp.  19,  1 75. 

By  O.  LII,  4,  "  every  notice  of  motion  to  remit  or  enforce  an  award,  or  for 
attachment,  or  to  strike  off  the  roll,  shall  state  in  ^neral  terms  the  grounds 
of  the  application ;  and  where  any  such  motion  is  founded  on  evidence  by 
affidavit,  a  copy  of  any  affidavit  intended  to  be  used  shall  be  served  with  the 
notice  of  motion."  Tinder  this  rule  the  affidavits  and  copies  of  exhibits,  if 
any,  must  be  served  with  the  notice,  and  cannot  be  served  on  the  country 
solr  when  the  notice  is  served  in  London :  Petty  v.  Daniel,  34  Ch.  D.  172; 
Bosenbaum  v.  Belson,  W.  N.  (01)  124. 


COSTS. 

The  Court  may  give  costs  of  a  special  motion,  though  not  asked  by  the 
notice :  Clark  y.  uamus,  11  Beav.  623 ;  bat  not  unless  tiie  respondent  appears: 
Pratt  V.  Walker,  19  Beav.  261. 

Where  a  motion  was  adjourned  to  the  trial,  and  by  mistake  no  provision 
as  to  the  costs  was  made  in  the  subsequent  judgment,  the  Court  ordered 
payment  on  motion  after  the  judgment  was  entered :  Fritz  v.  Hobson,  14 
Ch.  D.  542 ;  following  Viney  y.  Chaplin,  3  D.  &  J.  282. 

The  rules  as  to  costs  of  motions  as  costs  in  the  cause,  where  the  order  is 
silent  respecting  costs,  are  as  follows  :~(1)  The  party  making  a  successful 
motion  is  entitled  to  his  costs  as  costs  in  tne  cause,  but  the  party  opposing  is 
not.  (2)  The  party  making  a  motion  which  fails  is  not  entitled  to  ms  costs 
ae  costs  m  the  cause,  but  the  party  opposing  is.  (3)  When  a  motion  is  made 
by  one  party  and  not  opposed  by  the  other  the  costs  of  both  parties  are  costs 
in  the  cause :  per  Leach,  V.-C,  1  S.  &  S.  357  ;  1  M.  &  G.  659,  667. 

As  to  whether  costs  of  correspondence  before  motion  are  to  be  regarded  as 
costs  of  motion,  or  of  action,  see  Nortnn  v.  Ftnwick,  54  L.  J.  Ch.  632 ;  52 
L.  T.  341. 

If  a  motion  for  an  interim  injunction  stands  oyer  till  the  trial,  it  is  not 
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only  imneoeesary  but  improper  to  reserve  the  costs :  Bournemouth  Commrs, 
V.  Holden,  W.  N.  (88)  205. 

An  order  made  on  notice  continuing  an  injunction  with  costs  carries  the 
costs  of  an  interim  injunction  obtained  ex  parte :  Blakey  y.  Hall,  56  L.  J. 
Ch.  568 ;  66  L.  T.  400 ;  35  W.  E.  592. 

As  to  party  not  interested  not  being  entitled  to  appear  merely  to  ask  for 
costs,  see  Campbell  v.  Holyland,  7  Ch.  D.  166 ;  O.  Lxv,  27  (23). 

Where  a  party  is  ordered  to  pay  the  costs  up  to  a  certain  da5r,  the  usual 
rules  do  not  apply,  and  the  costs  of  motions  made  during  that  time  may  be 
included  in  costs  of  action  :  Webster  v.  Manby,  4  Ch.  372. 

The  costs  of  a  motion  for'an  injunction  ordered  to  stand  over  until  the 
hearing,  although  not  mentioned  m  the  decree,  were  allowed  to  the  Pit  as 
being  the  costs  of  a  substantially  successful  motion :  Mounsey  y.  E,  of 
Lonsdale,  6  Ch.  141 ;  and  so,  where  the  bill  was  eventually  dismissed,  the 
Deft  had  the  costs  of  a  motion  which  stood  over  to  the  heaiing :  Corcoran  v. 
Witt,  13  Bq.  53  ;  and  where  a  motion  stood  to  the  trial,  and  no  mention  was 
made  as  to  the  costs  then  or  at  the  trial,  judgment  dismissing  the  action 
with  costs  carried  the  costs  of  the  motion :  Oosnell  v.  Bishop,  38  Ch.  D.  385. 

As  to  costs  when  interlocutory  applications  have  been  ordered  to  stand  to 
the  trial,  v.  sup,  p.  258. 

If  nothing  is  said  to  the  contrary,  the  successful  party  gets  his  costs  in  any 
event :  per  Jessel,  M.  B.,  in  Jackson  v.  Wood,  12  Mar.  1880. 

If  the  motion  is  to  obtain  an  indulgence,  the  party  applying  must  pay  the 
costs:  A.  O.Y.  Corp.  of  Halt /ax ,  18  \V.  B.  37;  and  see  Dan.  1315;  and  as 
to  costs  of  motions  for  injunctions,  see  Xerr,  30  et  seq,;  and  see  inf. 
Chap.  XXXI.,  "Injunctions." 

The  costs  of  an  abandoned  motion  may  be  applied  for  at  the  rising  of  the 
Court  on  the  day  for  which  the  notice  is  given,  but  the  usual  course  is  not 
to  apply  for  them  until  next  motion  day,  and  a  later  application  will  not  in 
genei*al  be  entertained:  Woodstock  v.  Oxford  Rail  Co,,  17  Jur.  33;  Yapp  v. 
Williams,  W.  N.  (01)  91.  It  is  usual  to  give  notice  of  the  application  to 
the  other  side.  The  notice  of  motion  must  be  produced  to  the  registrar  before 
he  draws  up  the  order :  Withey  v.  Haigh,  3  Mad.  437 ;  and  see  Berry  v.  The 
Exchange  Trading  Co,,  1  Q.  B.  D.  77.  Where  the  notice  of  motion  was 
invalid,  it  was  held  that  the  Defts  need  not  have  appeared,  and  were  not 
entitled  to  their  costs  of  doing  so,  the  Pits  not  appearing :  Daubney  v.  Shuttle- 
worth,  1  Ex.  D.  53.    For  form  of  order,  v.  sup.  Form  4. 

In  taxing  the  costs  of  an  abandoned  motion  the  costs  of  all  work  down  to 
the  time  of  any  notice  which  stops  the  work  are  allowed  if  reasonable,  and 
the  same  rule  applies  to  discontinuance  of  action  and  dismissal :  Harrison  v. 
Leutner,  16  Ch.  D.  559. 

The  costs  of  a  motion  were  disallowed  where  a  summons  in  Chambers 
would  have  sufficed :  Allen  v.  Oakey,  62  L.  T.  724;  W.  N.  (90)  121. 

Where  a  motion  by  Pit  stands  over,  and  proceedings  are  stayed  until 
security  for  costs  is  given  by  him,  the  costs  of  the  affidavits  prepared  by  the 
Deft  during  the  stay  ought  not  to  be  disallowed :  Whitdey  Exerciser,  Ltd,  y. 
Oamage,  (1898)  2  Ch.  405. 

A  copy  of  notice  of  motion  must  be  supplied  for  the  use  of  the  Judge : 
BarOett  v.  West  Met.  Tram.  Co.,  W.  N.  (93)  189. 

As  to  the  practice  generally,  see  Dan.  1300  et  seq.  As  to  appeals  from 
orders  made  on  motion,  v.  inf.  Chap.  XXXYI.,  **  Appeals." 
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CHAPTER  XXV. 

PETITION      OF     BIGHT. 


1.  Order  on  Petition  of  Right — Costs  to  be  paid  by  the  Crown, 

The  petition  of  right  of  J.  and  M.  &c.,  by  Messrs.  P.  &  G.  of  &c., 
copartners,  their  solrs,  coming  on  this  day  to  be  argued  before  this 
Court  upon  her  Majesty's  command  that  right  be  done,  in  the  presence 
of  counsel  for  the  suppliants  and  for  her  Majesty's  A.  G.,  and  upon 
reading  [enter  evidence^  and  (upon  hearing)  what  was  alleged  by 
counsel  for  the  suppliant  and  for  her  Majesty *s  A.  G.,  This  Court  doth 
declare  that  &c.  was  entitled  to  &c.  Tax  the  costs  of  the  suppliants  of 
the  said  petition,  And  Let  the  same,  when  taxed,  be  paid  to  the  sup- 
pliants J.  and  M.,  in  the  manner  directed  by  the  Act  of  Parliament  of 
the  23  &  24  V.  c.  34.— See  James  v.  The  Queen,  V.-C.  M.,  14  June, 
1876,  A.  1188;  and  see  S,  C,  V.-O.  M.,  11  Feb.  1874,  A.  338;  17  Eq. 
502,  where  the  demurrer  of  the  A.  G.  was  overruled  with  costs. 

Where  relief  was  refused  and  costs  given  to  the  Crown,  see  Be  Brain, 
V.-O.  M.,  1  July,  1874,  A.  1770;  18  Eq.  389. 


2.  Two  Demurrers  to  Petition  of  Eighty  one  alloicedy  one  operruied. 

The  demurrer  put  in  by  her  Majesty's  A.  G.  on  behalf  of  her 
Majesty,  and  the  demurrer  put  in  by  the  Secretary  of  State  for  India 
in  Council  (served  with  the  petition),  to  the  petition  of  right  of-  K.  of 
&c.,  on  behalf  of  himself  and  all  other  the  persons  who  under  the 
Boyal  grant  of  the  10  June,  1864,  are  entitled  to  share  in  the  booty  of 
Banda  and  Kirwee,  coming  on  this  day  to  be  argued  before  this  Court 
in  the  presence  of  the  said  K.  in  person,  and  of  counsel  for  her  Majesty, 
and  the  Secretary  of  State  for  India  in  Council,  Upon  opening  and 
debate  of  the  matter,  and  upon  hearing  what  was  alleged  by  the  said 
K.  and  by  counsel  for  her  Majesty  and  for  the  Secretary  of  State  for 
India  in  Council.  This  Court  held  the  demurrer  of  her  Majesty's 
A.  G.  on  behalf  of  her  Majesty  to  be  good  and  sufficient,  and  that  the 
suppliant  is  not  entitled  to  any  portion  of  the  relief  sought  by  his 
petition  ;  And,  therefore,  Let  the  said  demurrer  stand  and  be  allowed; 
And  Let  the  said  K.  pay  to  her  Majesty's  A.  G.  his  costs  of  his  said 
demurrer,  to  be  taxed  by  the  taxing  master,  And  this  Court  held  the 
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demurrer  of  the  Secretary  of  State  for  India  in  Council  to  be  insufficient 
as  being  out  of  time ;  And,  therefore,  Let  the  same  be  overruled ;  And 
Let  the  Secretary  of  State  for  India  in  Counq^l  pay  to  the  said  E.  hi» 
costs  of  the  said  demurrer  to  be  taxed  by  the  taxing  master,  costs  to 
be  set  oS.—Kinlock  v.  The  Queen,  Kay,  J.,  27  Nov.  1882,  A.  2257. 

For  order  allowing  demurrer,  and  for  suppliant  to  pay  costs  of  demurrer 
and  petition,  see  Be  Tufntll,  15  Jime,  1876,  B.  1093. 
For  forms  of  petition  of  right  and  consequential  thereon,  see  D.  0,  F.  817 

NOTES. 

As  to  petitions  of  right,  before  and  independently  of  the  Petition  of  Bight 
Act.  1860,  see  Dan.  1296;  3  Steph.  Com.  Uth  ed.  680;  Clode  on  Petition 
of  Right;  Clayton  V.  A.  G.,  1  C.  P.  D.  97  ;  Taylor  v.  A,  G.,  8  Sim.  413; 
M*mckton  v.  A.  G.,  2  Mac.  &  G.  402 ;  Be  Von  Frantzius,  2  D.  &  J.  126 ;  Be 
Bolt,  4  D.  &  J.  44  ;  and  see  the  practice  explained  by  Wickens,  V.-C,  in 
Kirk  v.  The  Queen,  14  Eq.  563. 

That  Act  (23  &  24  V.  c.  34)  provides  that  a  petition  of  right  may  be 
instituted  in  any  of  the  Superior  Courts  of  Law  or  Equity,  and  by  the 
following  sections  the  fiat  of  his  Majesty  that  right  be  done  being  obtained 
through  the  Home  Secretary  (see  s.  2),  the  proceedings  are  assimilated  to 
those  in  an  ordinary'  suit  or  action  between  subjects  (see  Gen.  Ord.  1  Feb. 
1862  ;  Dan.  1297  ;  Clode,  192) ;  and  are  to  be  prosecuted  in  the  Court  in 
which  the  petition  is  entitled,  or  such  other  Court  as  the  L.  C.  may  direct. 

By  ss.  11,  12,  costs  may  be  given  to  [Re  Brain,  18  Eq.  389)  and  against 
CJames  v.  2'he  Queen,  sup.  Form  1,  and  S.  C.  on  demurrer,  17  Eq.  502)  the 
Grown  and  other  parties. 

By  s.  18,  supphants  may  still  proceed  as  if  the  Act  had  not  passed. 

Tne  Crown  may,  notwithstanding  the  Act,  plead  and  demur  without 
leave:  Tohin  v.  The  Queen,  14  C.  B.  N.  S.  505;  11  W.  R.  701 ;  and  see 
S.  a,  lb.  915. 

It  seems  doubtful  whether  any  person  can  be  joined  with  the  Crown  as 
respondent  to  the  petition.  If  not,  another  suit  may  be  commenced  against 
the  Sovereign  and  others  after  the  fifit  has  been  given  :  Kirk  v.  The  Queen, 
14  Eq.  558 ;  and  as  to  joining  a  Secretary  of  State,  see  S,  0, 

A  petition  of  right  will  lie: — For  unliquidated  damages  for  breach  of 
contract:  2 homos  v.  The  Queen,  L.  R.  10  Q.  B.  31  ;  Wi7idsor  and  Annapolis 
Bail.  Co.  V.  Betf.,  11  App.  Ca.  607,  P.  C. ;  or  otherwise  in  respect  of  matters 
of  contract:  Macheath  v.  Ualdimand,  1  T.  R.  176;  Oldham  v.  The  Lords  of 
ike  Treasury,  cited  6  Sim.  220 ;  or  to  enforce  an  agreement  for  a  lease : 
James  v.  The  Queen,  17  Eq.  502;  Davis  v.  Adams,  Xf.  N.  (76)  202;  and, 
semhle,  the  Crown's  advisers  cannot  capriciously  refuse  to  allow  investigation: 
Ryves  v.  D.  of  Wellington,  9  Beav.  579;  Clode,  164.  But  not  for  unliqui- 
dated damages  for  a  trespass  :  Tohin  v.  Beg.,  16  C.  B.  N.  S.  310;  12  W.  R. 
838  ;  Canterbury  v.  A.  G.,  1  Ph.  306.  Nor  for  compensation  for  a  wrongful 
act  done  by  a  servant  of  the  Crown  in  the  supposed  performance  of  his  duty : 
Tobin  V.  Beg.,  sup.  Nor  as  to  lands  in  a  colony :  Holmes  v.  The  Queen,  2 
Johns.  &  H.  527  ;  8  Jur.  N.  S.  76 ;  10  W.  R.  39.  Nor  an  engagement  made 
by  the  Crown  with  any  of  its  military  or  naval  officers  in  respect  of  services 
either  present,  past  or  future:  Mitchell  v.  The  Queen,  (1896^  1  Q.  B.  121,  n., 
G.  A.  And  a  suppliant,  or  intending  suppliant,  is  not  entitled  to  discovery, 
nor  to  production  of  documents  as  a^inst  the  Crown :  Thomas  v.  The  Queen, 
L.  R.  10  a  B.  44 ;  Beiti^r  v.  M.  of  Salisbury,  2  Ch.  D.  378,  386.  And  com- 
munications as  to  State  matters  between  officers  of  State,  as  such,  are 
absolutely  privileged :  Chatterton  v.  Secretary  of  State  for  India  in  Council, 
(1895)  2  Q.  B.  189,  C.  A. ;  thoug:h  the  Crown,  by  the  combined  effect  of 
23  &  24  y.  c.  34,  and  O.  xxxi,  12,  is  entitled  to  discovery  froOk  the  suppliant: 
Tamline  v.  The  Qu^n,  4  Ex.  D.  225,  C.  A. ;  and  as  to  the  right  of  the  Crown 
to  discovery  generally,  v.  sup.  pp.  67,  71. 

The  Crown  cannot  be  maae  to  account  for  money  paid  by  a  foreign 
government  as  compensation  to  English  subjects  :  Bustomjee  v.  The  Queen, 
2  Q.  B.  D.  69,  C.  A. 
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An  action  for  trespasa  against  the  Lords  of  the  Admiralty  in  their  offioud 
eapacity  will  not  lie :  Raleigh  t.  Goachen,  (1898)  1  Ch.  73. 

ttelief  against  a  forfeiture  of  a  Crown  lease  or  gale  for  nonpayment  of  rent 
was  refused  after  six  months  in  Re  Brainy  18  Eq.  389. 

Demurrer  was  allowed  to  a  petition  of  right  by  an  army  doctor,  who, 
having  been  forced  to  retire,  claimed  that  the  office  was  tenable  for  life :  Re 
Tu/ndl,  3  Ch.  D.  164 ;  also  to  a  petition  of  right  for  an  increase  of  a  super- 
annuation allowance,  such  an  allowance  being,  under  4  &  5  W.  4,  c  24,  s.  dO, 
and  the  Superannuation  Act,  1859,  ss.  2,  18,  a  mere  bounty :  Cooper  y.  The 
Queen,  V.-C.  M.,  28  W.  B.  611 ;  14  Ch.  D.  311 ;  and  as  to  contracts  by  ihe 
Crown  being  conditional  on  the  funds  being  voted  by  Parliament,  see  Me 
Tu/nell,  sup,,  and  Churchward  t.  The  Queen,  L.  B.  1  Q.  B.  173. 

An  action  for  breach  of  contract  will  lie  by  contractors  against  H.  M. 
Commrs  for  Works  and  Public  Buildings :  Oraham  y.  Works,  <hc.  Commrs,  70 
L.  J.  K.  B.  860. 

The  Statutes  of  Limitation  have  no  application  as  between  the  Crown  and 
a  subject,  and  should  not  be  pleaded  by  the  Crown,  but  the  fiat  may  be 
refused :  Rustomjee  v.  The  Queen,  2  Q.  B.  D.  69,  C.  A.  ^ 

And  the  Crown  not  being  named  in  the  Prescription  Act,  1832  (2  &  3 
W.  rV.  c.  71),  s.  3,  is  not  bound  by  that  section:  Perry  v.  Eames,  (1891) 
1  Ch.  658 ;  nor  are  the  lessees  of  the  Crown,  as  there  can  be  no  easement  by 
prescription  for  a  limited  time :  Wheatrm  v.  Maple,  (IS93)  3  Ch.  48,  C.  A. 

No  mention  of  petitions  of  right  is  made  in  tiie  Judicature  Acts  or  Bules, 
but  the  Gen.  Ord.  of  Ist  Feb.  1862,  is  not  annidled,  and  the  prerogative  of 
the  Crown  to  intervene  in  actions  affecting  its  rights  is  not  afifected  by  Jud. 
Act,  1873,  s.  24  (5) :  A.  G,  v.  Constable,  4  Ex.  D.  172 ;  and  as  to  the  right 
of  the  Crown  to  have  an  action  of  trespass  in  a  County  Court,  affecting  the 
rights  of  the  Crown  over  land,  transferred  to  the  revenue  side  of  the  Q.  B.  D., 
see  Ld,  Stanley  of  Alderhy  v.  Wild,  (1900)  1  Q.  B.  256,  C.  A.;  A,  G.  v. 
Wilson,  W.  N.  (00)  263 ;  W.  N.  (01)  5 ;  and  notwithstanding  those  Acts  and 
O.  XXV,  I,  a  demurrer  may  be  put  in  by  the  A.  G. :  Noriham  Bridge  Co,  v. 
The  Queen,  23  Nov.  1886,  B.  1373 ;  Clode,  178. 

And  for  forms,  and  as  to  the  practice  generally,  see  Clode,  passim. 
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CHAPTER  XXVI. 


ARBITRATIONS  AND  REFERENCES. 


1.  Stay  of  Proceedings  loith  view  to  Reference  to  Arbitration — Costs, 

TJpoK  motion  &c.,  and  upon  reading  [an  affidavit  and  exhibit  therein 
referred  to],  being  the  partnership  deed  dated  11  July,  1892,  made 
between  the  Pit  and  the  Deft,  and  providing  for  a  reference  to  arbitra- 
tion of  all  differences  relating  to  the  partnership  or  the  affairs  thereof 
arising  between  the  parties  during  the  continuance  of  the  partnership, 
This  Court  doth,  pursuant  to  sect.  4  of  the  Arbitration  Act,  1889, 
order  that  all  further  proceedings  in  this  action  be  stayed  until  further 
order ;  And  it  is  ordered  that  the  costs  of  this  application  be  costs  in 
the  action  and  that  the  costs  of  this  action  be  in  the  discretion  of  and 
be  dealt  with  by  the  arbitrators  to  be  appointed  under  the  said 
partnership  deed. —  Vawdrey  v.  Simpsony  Chitty,  J.,  28  Nov.,  1895,  B, 
4411 ;  (1896)  1  Ch.  166,  followed  by  Kekewich,  J.,  Machin  v.  Bennett^ 
22  June,  1900;  W.  N.  (1900),  p.  146. 

For  form  of  application,  see  D.  C.  F.  1131. 

2.   Usual  Reference  to  one  Arbitrator*, 

By  consent, — Let  all  matters  in  difference  in  this  action  between  the 
parties  be  referred  to  the  arbitrament,  final  end,  and  determination  of 
A.  of  &c.,  who  is  to  make  his  award  in  writing  on  or  before  the —  day 
of  — ,  or  such  further  day  as  the  said  A.  shall  appoint ;  And  by  the 
like  consent.  Let  all  deeds,  books,  and  papers  in  the  custody  or  power 
of  either  of  the  parties  relating  to  the  matters  in  question  be  produced 
before  the  said  arbitrator  as  he  shall  direct,  to  be  ascertained  by  the 
oaths  of  the  respective  parties  producing  the  same ;  And  the  parties 
and  their  witnesses,  being  first  sworn,  are  to  be  examined  as  the  said 
arbitrator  shall  direct ;  And  by  the  like  consent,  the  costs  of  this  cause 
[or  action],  and  of  this  application  and  of  this  reference,  are  to  be  in 
the  discretion  of  the  said  arbitrator ;  And  by  the  like  consent,  no  action 
is  to  be  brought  by  either  of  the  parties  against  the  said  A.  for  any 
matter  or  thing  he  shall  do  in,  about,  or  touching  any  of  the  matters 
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hereby  referred  to  him  ;  And  by  the  like  consent,  the  said  arbitrator  is 
to  have  power  from  time  to  time  to  enlarge  the  time  for  making  his 
award  as  he  shall  think  fit. 


3.  Same — to  two  Arbitrators^  or  their  Umpire. 

Let  all  matters  in  difference  in  these  actions,  between  the  Pit  X.,  as 
exor  of  A.)  deceased,  and  the  Deft,  be  referred  to  the  arbitrament  &c.  of 
B.,  of  &c.,  a  person  for  this  purpose  nominated  by  the  Pit,  and  of  C, 
of  &c.,  a  person  for  this  purpose  nominated  by  the  Deft,  or,  in  case  of 
their  not  agreeing  to  an  award,  then  to  the  arbitrament  &c.  of  such 
umpire  as  shall  be  appointed  by  them,  the  said  B.  and  C,  in  the 
manner  hereinafter  mentioned;  And  such  arbitrators  are  to  make 
their  award  in  writing  on  or  before  the  —  day  of  — ,  or  on  or  before 
such  further  day  as  tbey,  the  said  arbitrators,  shall  from  time  to  time 
by  any  writing  under  their  hands  appoint ;  And  in  case  of  the  said 
arbitrators  not  agreeing  in  an  award,  the  said  umpire  is  to  make  his 
award  in  writing  within  the  period  hereinafter  mentioned,  that  is  to 
say,  within  three  months  after  the  time  during  which  it  is  within  the 
power  of  the  arbitrators  to  make  an  award  shall  have  ceased;  or 
within  such  extended  time,  after  the  expiration  of  the  said  period  of 
three  months,  as  the  said  umpire  shall  from  time  to  time  by  any 
writing  under  his  hand  appoint ;  And  Let  all  deeds  &c.  [Form  2] ; 
And  the  costs  of  these  actions  and  of  this  application  are  to  be  in  the 
discretion  of  the  said  arbitrators  and  umpire,  or  of  such  of  them  as 
shall  award  upon  the  matters  in  difference;  And  no  action  &c. 
[Form  2]  ;  And  before  such  arbitrators  shall  enter  upon  the  matters 
referred  to  them  they  are,  by  writing  under  their  hands,  to  appoint 
some  person  approved  of  by  them  to  be  such  umpire  as  aforesaid :  and 
such  umpire  shall,  by  writing  under  his  hand,  signify  his  acceptance 
of  such  appointment. — Liberty  to  apply. — Edwards  v.  E.,  V.-C.  S., 
28  July,  1856,  A.  1589. 

For  like  order  to  refer  all  matters  in  question  in  the  suit  (including  the 
question  whether  the  alleged  partnership  was  or  was  not  constituted,  and 
also  including  all  questions  between  the  parties  relating  to  the  Pit's  annuity, 
and  to  the  distress  levied  by  him,  and  to  the  Deft's  proceedings  in  replevin, 
and  also  who  is  to  have  possession  of  the  farm  in  the  pleadings  mentioned, 
and  upon  what  terms  as  to  payment  of  moneys  or  otherwise),  see  Oslar  v.  0., 
V.-C.  B.,  11  Nov.  1875,  B.  3194. 

For  form  of  application,  see  D.  C.  F.  1129. 

4.  To  enlarge  Time  to  make  Award — Arbitration  Act^  1889,  «.  9. 

Whekeas  by  an  order  dated  &c.  [^Recite  order  of  reference  concisely y 
hut  particularly  as  to  time  when  arbitrator  is  to  make  his  award']^  Now 
upon  motion  &c.,  by  counsel  for  — ,  and  upon  hearing  counsel  for  — , 
and  upon  reading  &c.,  This  Court  doth  order  that  the  time  for  the  said 
arbitrators  to  make  their  award  be  enlarged  until  the  —  day  of  — . 

.   This  order  may  also  be  obtained  at  Chambers.    For  form  of  application, 
see  D.  C.  F.  1135. 
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6.  To  appoint  new  Arbitrator  and  Umpire  in  place  of  one  who  refuses 
to  act  or  is  incapable  of  acting y  or  has  died — 5.  5. 

Whebsas  by  an  order  dated  &c.  [^Recite  order  of  reference^  and  death 
of  arbitrator  and  umpire']^  It  is,  by  consent,  ordered  tbat  P.Tbe  appointed 
in  the  place  of  B.,  deceased,  to  act  as  arbitrator  with  L.,  the  sundving 
arbitrator  under  the  said  order,  together  with  such  third  person  as  the 
said  P.  and  L.  shall  nominate  in  writing  previously  to  their  entering 
upon  the  said  reference,  with  such  powers  and  directions  as  are  con- 
tained in  and  given  by  the  said  order  dated  &c. :  And  it  is  ordered, 
that  the  award  of  the  said  arbitrators  be  made  on  or  before  the  —  day 
of  — ,  or  such  further  time  as  they  may  appoint. — See  Gouthtoaite  v.  (7., 
V.-O.,  23  Mar.  1842,  A.  683. 

For  form  of  application,  see  D.  0.  F.  1132. 

6.  To  enforce  Award — «.  12. 

Upon  the  application  by  originating  summons  dated  &c.,  of  the 
D.  P.  T.  Co.  {intituled:  In  the  matter  of  an  arbitration  between  — , 
And  in  the  matter  of  the  Arbitration  Act,  1889),  And  upon  hearing 
&o..  And  upon  reading  the  agreement  dated  &c.,  the  award  of  — 
dated  ftc,  Let  the  applicants  be  at  liberty  to  enforce  the  said  award  in 
the  same  manner  as  a  judgment  or  order  to  the  same  effect ;  The  costs 
of  the  applicants  of  this  application  to  be  included  in  their  costs  of  the 
award. — Re  Amalgamated  Dunlop  Pneumatic  Tyre  Co.,  Kekewich,  J., 
1  Feb.  1900,  A.  610. 

The  summons  shotdd  be  intituled  as  above,  and  should  ask  for  **  leave  to 
enforce  the  award  dated  — ,  in  the  above  arbitration  in  the  same  manner  as 
a  judgment  or  order  to  the  same  effect." 

7.  Reference  to  Official  or  Special  Referee  for  Inquiry  and  Report^^ 

Arbitration  Acty  1889,  s,  13. 

Let  the  following  questions  arising  in  this  action  be  referred  to  the 
Official  Beferee  in  rotation  [or  to  Mr*  — ,  one  of  the  Official  Beferees 
of  the  Supreme  Court  &c.,  or  to  Mr.  — ,  as  Special  Eeferee]  for  inquiry 
and  report  under  sect.  13  of  the  Arbitration  Act,  1889,  that  is  to  say, 
[^State  the  question,  and  if  the  reference  ie  made  at  the  hearing  or  trialy 
add,  Adjourn  further  consideration  &c.] — Liberty  to  apply. 

For  reference  to  a  special  referee,  tmder  sect.  56  of  the  Jud.  Act,  1873,  to 
inquire  and  report  the  amount  of  the  debt  due  to  the  Fit  from  the  testator's 
estate,  distinguishing  principal  from  interest,  if  any,  and  adjourning  further 
consideration,  see  Re  Perrin,  Court  v.  Perrin,  M.  B.,  8  Nov.  1876,  B.  1688. 

And  for  further  order  after  the  report,  see  8,  C,,  M.  R.,  31  Jan.  1876, 
B.  127,  and  see  Form  8,  in/,  p.  402. 

For  order  ai)pointing  an  architect  special  referee  to  report  as  to  whether 
the  Plt*s  premises  were  likely  to  be  affected  by  noise  and  drainage  from 
Deft's  staoles,  with  special  directions,  see  Broder  v.  Saillard^  2  Ch.  D.  694^ 
andt»/.  Chap.  XXXl.,  "Injunctions." 

In  Carttoright  v.  Lwt,  V.-C.  M.,  3  Feb.  1876,  f'n/.  p.  567,  a  case  of  inter- 
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oeption  of  ancient  lights  was  referred  to  a  surveyor  as  special  referee  to 
inspect  and  report :  and  see  Craven  y.  Kaye,  in/,  p.  577. 

in  Ormond  y.  TawMcnd,  M.  B.,  16  Dec.  1875,  B.  2099,  an  order  was 
made  referring  all  the  accounts  in  a  partnership  suit.  And  for  order  of  the 
o£Bcial  referee  for  Deft  to  bring  in  his  account,  see  8.  C,  Form  15,  m/. 

For  forms  of  application,  see  D.  0.  F.  377,  378. 


8.  Further  Order  after  Report  of  Beferee — Arbitration  Act^  1889, 

«.  13 — 0.  XXXVI,  64,  55. 

This  action  coming  on  &c.  for  farther  consideration  &c.  [or,  if  <o, 
upon  motion  for  judgment  this  day  made  unto  this  Court  by  &c.],  and 
upon  hearing  &c.,  and  upon  reading  the  order  dated  &g.,  and  the 
report  of  Mr.  — ,  the  Official  [or  Special]  Beferee,  dated  &c.,  This 
Court  doth  &c. 

For  form  of  application,  see  D.  C.  F.  382. 


9.  Of^der  for  Trial  before  Official  or  Special  Referee — Arbitration 

Act,  1889,  «.  14—0.  XXXVI,  50. 

Let  this  action  [or,  the  following  question  or  issue  of  fact  arising  in 
this  action]  be  tried  before  the  Official  Beferee  in  rotation  [or  Mr.  — y 
one  of  &c.,  or  before  Mr.  — ,  Special  Beferee.  If  so,  with  &c.  as 
assessors.     [If  so,  state  the  questions  or  issues]. — ^liberty  to  apply. 

For  forms  of  application,  see  D.  C.  F.  378,  379. 


10.  Entering  Judgment,  after  Report,  by  Direction  of  Official  RefevH 
— Arbitration  Act,  1889,  «.  14 — 0.  xxxvi,  50. 

This  action  having,  by  an  order  dated  &c.  been  referred  to  Mr.  — , 
one  of  the  Official  Beferees  [or  to  the  Official  Beferee  in  rotation],  and 
the  said  Mr.  —  [or  Official  Beferee]  having  found  that  the  Pit  was 
entitled  to  recover  from  the  Defts  the  sum  of  £ —  for  his  entire 
damages,  and  ordered  that  judgpnent  be  entered  for  that  sum  and 
costs,  It  is  adjudged  that  the  Pit  recover  against  the  Defts  the  sum 
of  £ — ,  and  costs  to  be  taxed. — See  also  B.  S.  C,  App.  F.,  Forms  8 
and  9. 


11.  Judgment  after  Trial  of  Action  before  Referee — Arbitration  Act^ 

1889,  fi.  14—0.  XXXVI,  50. 

This  action  having  this  day  [or  the  —  day  of  — ]  been  tried  before 
Mr.  — ,  an  Official  [or  Special]  Beferee,  and  the  said  Beferee  having 
found  &c.  [State  the  finding  s\,  It  is  ordered  and  adjudged  that  &c. 
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12,  Reference  under  33  8f  34  F.  c  61  {Life  Ass.  Coy's  Act)  to  reduce 

Contracts. 

Upon  motion  this  day  made  tmto  this  Oourt  by  counsel  for  B.  and 
others,  being  the  committee  of  policy  holders  in  the  G.  B.  Mutual  Life 
Assurance  Society,  appointed  at  a  meeting  of  policy  holders  held  on  &c., 
and  upon  hearing  counsel  for  the  said  society,  and  upon  reading  &o,, 
Let  it  be  referred  to  Mr.  — ,  of  &c.,  as  Special  Beferee,  to  inquire  and 
report  to  the  Court  upon  what  terms  and  subject  to  what  conditions 
the  contracts  of  the  co.  should  be  reduced  in  place  of  making  a 
winding-up  order,  and  to  settle  a  scheme  for  reducing  such  contracts 
for  the  approval  of  the  Court,  and  for  such  purposes  to  cause  an 
actuarial  valuation  of  the  co.'s  risks  to  be  made,  and  to  make  and 
take  all  necessary  inquiries  and  accounts,  and  in  so  doing  to  employ 
actuaries,  or  an  actuary ;  and  the  said  Eef  eree  is  to  be  at  liberty  without 
further  order  to  exercise  and  do  any  power  or  thing  given  or  authorized 
by  O.  xxxYT,  52 ;  Eefer  it  to  Chambers  to  determine  who  shall  be 
served  with  this  order,  and  who  shall  have  liberty  to  attend  before 
such  Special  Referee  for  the  purpose  of  representing  classes  of  persons 
having  the  same  interest. — Ee  the  Great  Britain  Mutual  Life  Ass, 
Soc.^  V.-O.  H.,  27  January,  1881,  A.  229. 


13,  Order  to  set  aside  Judgment  after  Trial  of  Action  befo)*e  Referee 

— 0.  XL,  6. 

Upon  the  appeal  of  the  Pit  [or  Deft]  this  day  made  unto  this  Court 
to  set  aside  the  judgment  of  the  Official  Beferee  dated  &c.,  and  to  enter 
judgment  for  &c.,  and  upon  hearing  counsel  for  the  Deft  [or  Pit], 
This  Court  doth  order  that  the  said  judgment  dated  &c.,  be  set  aside, 
and  that  judgment  be  entered  for  &c. 

For  form  of  notice  of  motion,  see  D.  C.  F.  354. 


14.  Order  by  Official  Referee  for  bringing  in  Accounts. 

TJpoK  the  application  of  the  Deft  and  upon  hearing  the  Pit  in  person 
and  the  solrs  of  the  Deft,  It  is  ordered  that  the  Pit  W.  0.  do,  on  or 
before  the  —  day  of  — ,  leave  at  the  court  room  of  Mr.  H.,  the  Official 
Beferee  to  whom  the  taking  of  the  accounts  mentioned  in  the  order 
dated  &c.,  stands  referred,  situate  No.  — ,  Boyal  Courts  of  Justice, 
Strand,  London,  the  accounts  following,  duly  verified  by  affidavit,  that 
is  to  say  &c.— See  Ormondv.  Townsend,  9  Aug.  1876,  B.  1545, 

For  fozm  of  application,  see  D.  0.  F.  379. 
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15.  Report  remitted  for  Rehearing — Arbitration  Acty  1889,  m.  13, 
14 — 0.  XXXVI,  62,  52a,  54,  55,  55a,  55b,  55c. 

Tms  action  haying  &c.  [Forms  8  and  10,  »up.']y  now  upon  motion 
&c.,  This  Oourt  doth  order  that  the  said  report  be  remitted  to  the  said 
Bef eree  in  order  that  this  action  [or  the  following  questions,  that  is  to 
say  &c.]  be  reheard. 


KOTES. 

All  arbitrations,  whether  by  consent  out  of  Oourt  or  by  reference  under 
order  of  Oourt,  are  now  goyemed  by  the  proyisions  of  the  Arbitration  Act, 
1889(52  &  53  V.  c.  49),  which  repeals  the  Acts  9  W.  HI.  c.  15 ;  3  &  4 
W.  lY.  c.  42,  ss.  39—41 ;  the  0.  £.  P.  Act,  1854,  ss.  3—17 ;  the  Jud.  Act, 
1873,  8.  56  (except  the  portion  relating  to  assessors),  and  ss.  57 — 59 ;  and  the 
Jud.  Act,  1884,  ss.  9—11. 

Sects.  1 — 12  of  the  new  Act  relate  more  particularly  to  references  by 
consent  out  of  Oourt ;  sects.  13 — 17  also  extend  to  references  under  order  of 
Oourt ;  and  the  remaining  sections  are  of  general  application. 

SUBMISSION  TO  ABBITBAHON. 

By  the  interpretation  clause,  sect.  27,  '"submission'  means  a  written 
agreement  to  submit  present  or  future  differences  to  arbitration,  whether  an 
arbitrator  is  named  therein  or  not.'*  As  to  the  ambiguous  use  of  the  expree- 
sion  **  submission  "  preyiously  to  the  Act,  see  Re  Smith  and  Service  and  NeUon^ 
25  Q.  B.  D.  545,  0.  A. 

Indorsements  signed  by  counsel  on  their  briefs  at  the  trial  of  an  action 
agreeing  with  each  other,  and  stating  that  claims  were  to  be  referred,  were 
held  to  constitute  a  '*  submission'*  within  the  section:  Aiiken  y.  Baehdor, 
62  L.  J.  Q.  B.  193. 

A  policy,  containing  an  arbitration  clause,  though  not  signed  by  the  Pit, 
may  amount  to  a  submission  within  sects.  4  and  27 :  Baker  y.  Yorkshire  Aas, 
Co.,  (1892)  1  Q.  B.  44 ;  explaining  Caerleon  Tin  Plate  Co.  y.  Hughes,  60 
L.  J.  Q.  B.  640;  65  L.  T.  118. 

In  order  to  constitute  an  **  arbitration  "  there  must  be  some  dispute  which 
requires  a  judicial  determination :  Be  Dawdy,  15  Q.  B.  D.  426,  430,  0.  A. ; 
Z.  &  N.W.  di  a.  W.  By,  Cos.  y.  Billington,  (1899^  A.  0.  79,  H.  L.;  and  a 
mere  a^eement  for  a  sale  at  a  price  to  be  fixed  by  a  yaluer  is  not  an 
arbitration,  but  a  yaluation :  Collins  y.  C,  26  Beay.  306;  and  see  Bos  y. 
Helsham,  L.  B.  2  Ex.  72 ;  Be  Bawdy,  sup,  ;  and  so  where  a  purchaser  agrees 
to  take  timber  at  a  yaluation,  sudi  yaluation  is  not  in  the  nature  of  an 
award ;  Be  Carus-  Wilson  and  Greene,  18  Q.  B.  D.  7,  0.  A. ;  and  the  assess- 
ment under  contract  of  compensation  to  tenant  giying  up  land  to  a  purchaser 
is  a  yaluation:  Be  Hammond  and  WaterUm,  62  L.  T.  808;  but  if  it  is 
necessary  to  hold  a  judicial  inquiry,  and  to  decide  a  point  of  law  or  right 
arising  out  of  the  facts  ( Vickers  y.  F.,  4  Eq.  536 ;  Be  How^,  8  B.  &  S.  100), 
or  settle  a  dispute  {In  re  Evans,  Davies  and  Caddick,  18  W.  B.  723),  there  is 
an  arbitration. 

As  to  when  the  architect,  &c,  is  made  an  arbitrator  by  a  building  contract, 
see  Kimberley  y.  Dick,  13  Eq,  1 ;  Wadsworth  y.  Smith,  L.  E.  6  Q.  B.  332 ; 
Jones  y.  St,  John's  Coll,,  L.  B.  6  Q.  B.  115 ;  Sharpe  y.  San  Paulo  By.,  8  Oh. 
597  ;  Walker  y.  L.  <fc  N,  W,  By,,  1  0.  P.  D.  518. 

Where  it  is  intended  that  the  parties  should  be  depriyed  of  any  legal  right, 
the  submission  should  so  state :  see  Be  Green  and  Balfour,  63  L.  T.  97 ; 
W.  N.  (90)  139,  156. 

As  to  me  meaning  of  the  expression  ''differences,'*  see  Bandegger  y. 
Holmes,  1  0.  P.  679;  Be  Carlisle,  Clegg  y.  C,  44  Oh.  D.  200;  L.  iSb  N.  W. 
and  G,  W.  By,  Cos.  y.  Billington,  (1899)  A.  0.  79,  H.  L.  (where  m  the  absence 
of  a  '*  difference*'  within  a  local  Act  before  action  brought  it  was  held  that 
the  arbitrator  had  not  and  the  Oourt  had  jurisdiction^ 

It  is  competent  for  parties  to  agree  that  the  question  of  fraud  on  the  part 
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of  the  arbitirator  shall  not  be  raised  by  either  of  them :  TvUlU  y.  Ja^c^cm^ 
(1892)  3  Ch.  441. 

By  8.  1,  **  a  submission,  unless  a  central^  intention  is  expressed  therein, 
shall  be  irreyocable,  except  by  leaye  of  the  Court  or  a  Judge,  and  shall  haye 
the  same  effect  in  all  respects  as  if  it  had  been  made  an  order  of  the 
Court." 

Formerly,  unless  the  submission  was  made  or  agreed  to  be  made  a  rule  of 
Court,  the  appointment  of  the  arbitrator  was  reyocable  until  an  award  had 
actually  been  made :  Bandell  y.  Thompson,  1  Q.  £.  D.  748,  C.  A. ;  Thomson 
V.  Anderson,  9  Eq.  523;  Be  Bouse  and  Meier,  L.  E.  6  0.  P.  212;  Mills  y. 
Bayley,  2  H.  &  0.  36;  Fraser  y.  Ehretisperger,  12  Q.  B.  D.  310,  0.  A.; 
Deutsche,  d:c,  Gesdlschafi  y.  Brisac,  20  Q.  B.  D.  177 ;  but  the  general  agree- 
ment to  refer  could  not  be  reyoked,  and  an  action  lay  for  breach  of  it :  Be  Smith 
and  Service  and  Nelson,  25  Q.  B.  D.  545,  550,  553,  0.  A. ;  Fiercy  y.  Young, 
14  Ch.  D.  200,  C.  A. ;  Chrutte  y.  Noble,  14  Ch.  D.  203,  n. 

A  stipulation  in  a  contract,  that  the  proyisions  of  tiie  C.  L.  P.  Act,  1854, 
with  regard  to  arbitration  ^ould  apply,  was  held  to  be  equiyalent  to  an 
agreement  that  the  submission  should  be  made  a  rule  of  Court,  and  thus  to 
render  it  irreyocable  under  the  proyision  to  that  effect  in  3  &  4  W.  lY.  c.  42, 
B.  39  :  Be  Mitchell  and  Izard,  21  Q.  B.  D.  408,  C.  A. 

Leaye  to  reyoke  a  submission  on  the  ground  that  an  arbitrator  is  makine 
a  mistake  of  law  in  a  matter  within  ms  jurisdiction  will  only  be  granted 
under  exceptional  circumstances:  James  y.  J,,  23  Q.  B.  D.  12,  C.  A. ;  S.  C7., 
22  Q.  B.  D.  673;  D.  C.  P.  1130;  ex.  gr,,  where  the  arbitrator  was  receiying 
evidence  which  was  objected  to  as  tending  to  yary  the  contract :  E,  and  W, 
India  Docks  Co,  y.  Kirk  and  Bandall,  12  App.  Ca.  738. 

The  meaning  of  the  last  clause  of  the  section  is  that  the  submission,  whether 
it  be  a  general  agreement  to  refer  or  not,  is  to  haye  the  same  effect  as  would 
haye  been  giyen  to  it  before  the  statute  by  an  act  of  the  parties  making  it  a 
rule  of  Coiurt :  Be  Smith  and  Service  and  Nelson,  25  Q.  B.  D.  545,  554,  C.  A. 
The  clause  in  effect  supersedes  the  proyisions  of  9  &  10  W.  IH.  c.  15,  s.  1, 
whereby  any  agreement  for  reference  might  be  made  a  rule  of  Court,  and 
could  then  be  enforced  accordingly,  and  of  3  &  4  W.  lY.  c.  42,  s.  39, 
whereby  any  submission  made  a  rule  of  Court  was  irreyocable. 

As  to  enforcing  awards,  v.  inf.  Chap.  L.,  "Specific  Peefoemanoe," 
Buss.  Arb.  342 ;  and  as  to  pleading  an  award  as  a  defence  to  a  suit,  Ih,  314, 
315. 

By  sect.  2,  "  a  submission,  unless  the  contrary  is  expressed  therein,  shall 
be  deemed  to  include  the  proyisions  set  forth  in  the  first  6ch^dule  to  the  Act, 
so  far  as  they  are  applicaole  to  the  reference  under  the  submission."  The 
proyisions  which  are  thus  to  be  implied  are  as  follows : — 

"a.  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to  a 
single  arbitrator. 

h.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint 
an  umpire  at  any  time  within  the  period  duriug  which  they  haye  power  to 
make  an  award. 

c.  The  arbitrators  shall  make  their  award  in  writing  within  three  months 
after  entering  on  the  reference,  or  after  haying  been  called  on  to  act  by 
notice  in  writing  from  any  party  to  the  submission,  or  on  or  before  any  later 
day  to  which  the  arbitrators,  by  any  writing  signed  by  them,  may  from  time 
to  time  enlar^^e  the  time  for  making  the  award. 

[When  notice  to  appoint  an  umpire  is  served  upon  arbitrators  by  one  of  the 
parties,  they  are  **(^ed  on  to  act"  within  this  clause:  Baring  OotUd  y. 
SharpingUm  SyndicaU,  (1899)  2  Ch.  80,  C.  A. ;  (1898)  2  Ch.  833.] 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  an  award,  or  have  delivered  to  any  party  to  the  submission, 
or  to  the  umpire,  a  notice  in  writing,  stating  that  they  cannot  agree,  the 
umpire  may  forthwith  enter  on  the  reference  in  lieu  of  the  arbitrators. 

e.  The  umpire  shall  make  his  award  within  one  month  after  the  original  or 
extended  time  appointed  for  making  the  award  of  the  arbitrators  has  expired, 
or  on  or  before  any  later  day  to  which  the  umpire  hj  any  writing  signed  by 
him  may  from  time  to  time  enlarge  the  time  for  making  his  award. 

/.  The  parties  to  the  reference,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  oe  examined  by 
the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation  to  the  matters 
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in  dispnte,  and  shall,  subject  as  aforesaid,  prodaoe  before  Uie  arbitrators  or 
umpire  all  books,  deeds,  papers,  accounts,  writings,  and  documents  wit^n 
theu*  possession  or  power  respectively  which  may  be  required  or  called  for, 
and  do  all  other  thmgs  which  during  the  proceedings  on  the  reference  the 
arbitrators  or  umpire  may  require. 

g.  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire  think 
fit,  be  examined  on  oath  or  affirmation. 

h.  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final  and 
binding  on  the  parties  and  the  persons  claiming  under  them  respectively. 

1.  The  costs  of  the  reference  and  award  sh&Ll  be  in  the  discretion  of  the 
arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in  what  manner 
those  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or  settle  the  amount 
of  costs  to  be  so  paid  or  any  part  thereof,  and  may  award  costs  to  be  paid  as 
between  solr  and  client." 

By  sect.  3,  when  a  submission  provides  that  a  reference  shall  be  to  an  official 
referee,  any  official  referee  to  whom  application  is  made  shall,  subject  to  any 
order  of  the  Court  or  a  Judge  as  to  transfer  or  otherwise,  hear  and  determine 
the  matters  agreed  to  be  rerorred. 

The  Act  applies  to  an  arbitration  commenced  after,  on  a  submission  made 
before,  the  commencement  of  the  Act:  Re  Williams  and  Stepney,  (1891) 
2  Q.  B.  267,  reversing  S.  C,  (1891)  1  Q.  B.  700. 
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By  sect.  4,  <<  if  any  party  to  a  submission,  or  any  person  claiming  through  or 
under  him,  commences  any  legal  proceeding  in  any  Court  against  any  other 
party  to  tiie  submission,  or  any  person  clamiing  through  or  under  him,  in 
respect  of  any  matter  agreed  to  be  referred,  any  party  to  such  legal  proceed- 
ings may  at  any  time  after  appearance,  and  before  delivering  any  pleadings 
or  taking  any  other  steps  in  tiie  proceedings,  apply  to  that  Court  to  sta^  the 
proceedings,  and  that  Court  or  a  Judge  thereof,  if  satisfied  that  there  is  no 
sufficient  reason  why  the  matter  should  not  be  referred  in  accordance  with 
the  submission  "  [as  to  the  meaning  of  these  words,  see  Denttm  v.  Legge^  W.  N. 
(05)  46 ;  72  L.  T.  626],  *'and  that  tne  applicant  was,  at  the  time  when  Uie  pro- 
ceedings were  commenced,  and  still  remains,  ready  and  willing  to  do  all 
things  necessary  to  the  proper  conduct  of  the  arbitration,  may  make  an  order 
staymg  the  proceedings." 

Under  sect.  11  of  the  C.  L.  P.  Act,  1854,  for  which  this  section  has  been 
substituted,  two  methods  of  compelling  the  prosecution  of  the  agreed  reference 
were  commonly  adopted :— first,  where  a  time  had  been  fixed  for  making  the 
award,  by  staying  proceedings  until  further  order,  with  liberty  to  apply  if  no 
award  should  be  made  withm  the  time  fixed :  Kitchen  v.  Tumbully  20  W.  B. 
253 ;  or  enlarging  time  to  name  an  arbitrator  where  that  had  not  been  done : 
Form  4,  aup,  p.  400;  secondly,  by  staying  proceedings  and  appointing 
arbitrators,  and  giving  the  necessary  directions :  Form  3,  p.  400. 

A  **  step  in  the  proceedings  "  means  some  application  to  the  Court  by  sum- 
mons or  motion,  and  does  not  include  an  application  by  letter  or  notice  from 
one  party  to  another,  or  by  correspondence  between  their  respective  solrs : 
Ives  (fc  Barker  v.  WiUanBy  (1894J  1  Ch.  68;  (1894)  2  Ch.  478,  C.  A. ;  such  as 
the  giving  of  notice  by  a  Deft  taat  he  requires  the  delivery  of  a  statement  of 
claim :  Ives  &  Barker  v.  Willans ;  or  the  obtaining  time  by  consent,  without 
order  of  the  Court,  under  0.  LXIV,  8  :  Brighton  Marine ^  <fcc.  Co,  v.  Woodhouse, 
(1893)2  Ch.486;  Chappelly,  North  y  (1891)2  Q.  B.  252;  or  the  mere  filing 
of  affidavits  in  answer  to  a  motion  for  a  receiver  in  an  action  for  dissolution 
of  partnership  :  Zalinoff  v.  Hammond^  (1898)  2  Ch.  92 ;  but  the  obtaining  an 
order  for  extension  of  time  for  delivery  of  defence :  Bartlett  v.  Ford's  Sotel 
Co.,  (1896)  1  Q.  B.  850,  C.  A.,  in  H.  L.  nom.  Ford's  Hotel  Co,  v.  Bartlett, 

il896)  A.  C.  1 ;  or  an  application  for  leave  to  administer  interrogatories,  or 
or  security  for  costs,  is  **  a  step  in  the  proceedings,"  and  (sembk)  t£e  delivery 
of  a  counter-claim  is  ''the  commencement  of  a  legal  proceeding"  within 
sect.  4 :  Chappell  v.  North,  (1891)  2  Q.  B.  262 ;  Adams  y.  Cattley,  40  W.  B. 
670 ;  66  L.  T.  687. 

Whore  there  is  a  bond  fide  suggestion  of  fraud,  the  Court  has  declined-  to 
interfere  to  stay  proceedings,  where  it  could  not  be  supposed  that  the  parties 
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oontemplaiied  a  referenoe  of  a  case  of  fraud :  WdUU  y.  Hirsch,  1  0.  B.  N.  S. 
316 ;  Cook  v.  Catchpole,  34  L.  J.  Ch.  60 ;  13  W.  E.  42 ;  43  L.  T.  425 ;  Work- 
man V.  Belfast  Harbour  Commra^  (1899)  2  I.  B.  234 ;  Bamea  v.  Youngs,  (1898) 

1  Ch.  414;  JSTorAv.^oor,  49  L.J.  C.  P.  665;  10  Jur.  N.  S.  1068 ;  11  L.  T. 
264 ;  but  see  Norton  v.  Bayer,  4  H.  &  N.  643 ;  but  where  the  objection  to 
arbitration  is  by  the  party  charging  the  fraud,  the  Court  will  not  necessarily 
accede  to  it,  and  will  never  do  so  unless  a  prirnd  facie  case  of  fraud  is  proved : 
Bussell  V.  B.,  14  Ch.  D.  471 ;  approved  in  WaXmsley  v.  White,  40  W.  JR.  675 ; 
and  see  Bussell  v.  Harris,  65  L.  T.  572. 

The  fraud  alleged  must  be  such  as  to  affect  the  questions  referred :  Hirsch 
V.  Im  Thurm,  6  W.  B.  605 ;  Birmingham,  cfcc.  Gas  Co.  v.  Batdiffe,  L.  B.  6  Ex. 
224 ;  not  merely  one  item  in  an  account :  Imhof  v.  Svtton,  L.  B.  2  C.  P.  406. 
8.  4  applies  though  the  reference  is  to  three  arbitrators :  Manchester  Ship 
Canal  Co.  v..  Bearson,  (1900)  2  Q.  B.  606,  distinguishing  Be  Smith  and 
Service,  inf.  p.  409. 

The  foUowmg  matters  have  been  held  to  be  within  agreements  to  refer  :— 
The  construction  of  the  partnership  deed  and  all  other  matters :  Willesford 
V.  Watson,  8  Ch.  473 ;  the  validity  of  a  notice  of  dissolution :  Flews  v.  Baker, 
16  Eq.  564  (but  see  WiU  v.  Corcoran,  21  W.  B.  47,  48 ;  8  Ch.  476,  n.) ;  the 
partnership  accounts :  Oillett  v.  Thornton,  19  Eq.  599 ;  questions  of  law,  as 
well  as  of  fact,  arising  on  construction  of  contract :  Forwood  A  Co,  v.  Watney^ 
49  L.  J.  Q.  B  447 ;  an  action  for  wrongful  dismissal,  under  a  general  clause 
in  a  contract  for  service  referring  disputes  touching  the  rigrhts  and  liabilities 
under  the  contract :  Benshaw  v.  Queen  Anne  Btsidential  Mansions  and  Hold 
Co,,  (1897)  1  Q.  B.  662,  C.  A. ;  Parry  v.  Liverpool  Malt  Co.,  (1900)  1  Q.  B. 
339,  C.  A. ;  secus,  semble,  a  question  whether  a  custom  ought  to  be  imported 
into  a  contract :  Hutcheson  v.  Eaton,  11  Q.  B.  D.  861,  C.  A. 

The  question  whether  the  matters  in  dispute  are  included  in  the  referenoe 
ifl  one  for  the  deci»<ion  of  the  Court :  Fiercy  v.  Young,  14  Ch.  D.  200,  208, 
C.  A.,  explaining  WUlesford  v.  Watson,  sup.,  on  this  point;  and  eee Barnes 
V.  Youngs,  (1898)  1  Ch.  414. 

The  question  whether  a  reference  to  arbitration  and  an  award  thereunder 
is  a  condition  precedent  to  the  right  to  sue  depends  on  the  terms  of  the  par- 
ticular contract  between  the  parties,  as  to  which  see  Collins  v.  Locke,  4  App.  Ca. 
674;  Viney  v.  Bignold,  20  Q.  B.  D.  172;  Trainor  v.  Phamix  Fire  Asa.  Co., 
65  L.  T.  825;  Scott  v.  Mercantile,  &c.  Ins.  Co.,  65  L.  T.  811 ;  Dan.  1875. 

In  the  exercise  of  its  discretion  the  Court  declined  to  stay  proceedings 
where  one  of  the  parties  had  acted  contrary  to  the  agreement  to  refer :  Davis 
Y.  Starr,  41  Ch.  D.  247,  C.  A. ;  or  where  there  was  a  question  of  construction 
which  was  specially  appropriate  for  the  decision  of  a  Court :  Lyon  v.  Johnson, 
40  Ch.  D.  579 ;  or  a  question  of  law  which,  if  sent  to  the  arbitrator,  ought 
to  be  referred  back  by  him  to  the  Court :  Be  Carlisle,  Clegg  v.  C,  44  Ch.  D. 
200  (where  the  application  for  a  stay  was  ordered  to  stand  over  until  after 
delivery  of  defences);   and  see  Workman  v.  Belfast  Harbour  Commrs,  (1899J 

2  I.  B.  234 ;  and  a  stay  was  refused  where  the  party  applying  had  obtainea 
time  to  plead  and  was  under  terms  to  take  short  notice  of  trial :  Smith  &  Co, 
V.  British  Mar,  Mutual  Ins.  Assoc.,  W.  N.  (83)  176 ;  but  if  the  main  object  of 
the  action  is  within  the  arbitration  clause,  the  fact  that  a  small  portion  of 
the  relief  claimed  is  not  within  it  is  not  a  sufficient  reason  for  refusing  a  stay : 
Ives  &  Barker  v.  Willans,  (1894)  2  Ch.  478,  C.  A. 

Where  the  partnership  was  being  carried  on  after  the  term  fixed  by  the 
articles  containing  the  submission  had  expired,  an  arbitration  clause  in  the 
articles  was  held  applicable :  Oillett  v.  Thornton^  19  Eq.  599 ;  and  see  Cope  v. 
C,  52  L.  T.  607. 

Where  partnership  articles  contain  the  usual  arbitration  clause,  the  arbi- 
trator has  power  to  award  a  dissolution,  or  a  return  of  premium  as  incidental 
to  a  dissolution,  and  a  stay  of  proceedings  in  a  partnership  action  may  be 
eranted  accordingly :  Vawdrey  v.  Simpson,  (1896)  1  Ch.  166,  following  Walms- 
leyy.  White,  40  W.  B.  675;  Bflfield  v.  Bourne,  (1894)  1  Ch.  521;  but  the 
Court  has  a  discretion  to  refuse  a  stay  and  leave  the  dispute  to  be  tried  out 
in  the  action :  Vawdrey  v.  Simpson,  sup. ;  and  see  Joplin  v.  PoatUthwaite, 
61  L.  T.  629,  where  the  motion  for  a  stay  was  ordered  to  stand  to  the  trial ; 
Turndl  v.  Sanderson,  W.  N.  (91)  71 ;  64  L.  T.  654;  60  L.  J.  Ch.  703;  and 
where  the  preliminary  question  arose  whether  a  notice  of  expulsion  was 
valid,  and  tnere  was  a  suggestion  of  fraud  or  unfairness  in  springing  the 
notice  upon  the  partner,  the  Court  refused  to  order  a  stay :  Bamu  v.  Youngs, 


408  Arbitrations  and  ReferenccB.       [chap.  xxvi. 

(1898)  1  Ch.  414 ;  and  in  Dentuhy  y.  JoUy,  22  W.  B.  449  (Lr.  M.  B.J,  the  iaot 
that  the  applicants  had  carried  on  the  buainess  after  dissolution  of  partner- 
ship was  hdd  a  ground  for  not  staying  proceedings. 

where  proceedings  had  been  stayed  and  an  a^wd  had  been  made,  it  was 
held  at  law  that  the  costs  of  the  action  could  be  dealt  with  by  a  subeequent 
order :  Buatros  y.  Lenders^  L.  B.  6  0.  P.  259. 

As  to  the  meaning  of  the  requirement  that  the  applicant  should  '*  be  ready 
and  willing  to  do  aU  things  necessary  to  the  proper  conduct  of  the  reference, ' 
and  that  ne  must  be  ready  to  refer  the  wnole  matter,  see  DavU  y.  Starry 
41  Ch.  D.  247,  C.  A. 

As  to  the  (ynua  probandi  whether  there  exists  **  sufficient  reason  "  why  the 
dispute  should  not  be  referred,  see  Hodgson  y.  Railway  Passenyers*  Asa,  Co,, 
9  Q.  B.  D.  188,  C.  A. ;  Fox  y.  Bailvoay  FoBiengers*  Ass.  Co.,  52  L.  T.  672; 
55  L.  J.  Q.  B.  505. 

As  to  the  difference  between  a  coyenant  not  to  do  an  act,  followed  by  an 
agreement  to  refer  the  amount  of  damages,  and  a  coyenant  to  pay  such  a  sum 
as  shall  be  settled  by  arbitration,  see  Dawson  y.  Fitzgerald,  1  £x.  D.  261. 

If  the  submission  to  arbitration  is  not  substantially  oo-extensiye  with  the 
object  of  the  action  the  action  will  not  be  stayed  :  Wheatley  y.  Wesiminster, 
itc,  Co,,  2  Dr.  &  Sm.  347 ;  Turnock  y.  SartoHs,  43  Ch.  D.  160,  C.  A.  (distin- 
guishing Wade-Oery  v.  Morison,  37  L.  T.  270);  Ives  y.  Willans,  (1894)  2  Ch. 
478,  C.  A. ;  and  see  Workman  y.  Belfast  Harbour  Commrs,  (1899)  2  I.  B. 
134 ;  nor  if  something  different  from  what  a  referee  can  do  is  required,  such 
as  tiie  appointment  of  a  receiyer :  Cook  y.  CaichpdU,  13  W.  B.  42  ;  34 
L.  J.  Ch.  60;  but  the  fact  that  an  injunction  is  a^ed  for  and  maybe 
required  is  not  enough :  Willes/ord  y.  Watson,  8  Ch.  473. 

And  where  a  case  is  made  out  for  the  aj>pointm6nt  of  a  receiyer,  the  Court 
may  neyertheless  refer  the  action  to  arbitration,  and  still  protect  the  pro- 
perty pending  the  award:  Compagnie  du  SenSgal  y.  Smith,  32  W.  B.  Ill; 
53  L.  J.  Ch.  166;  46  L.  T.  527;  Fini  y.  Foncoroni,  (1892)  1  Ch.  633;  and 
see  Halsey  y.  Windliam,  W.  N.  (82)  108. 

The  Court  has  declined  to  stay  proceeding  on  the  application  of  Defts,  a 
building  society,  who  had  neglected  to  appomt  a  standing  body  of  arbitrators 
as  contemplated  by  their  rules :  Christie  y.  Northern  Counties  B.  Soc.,  43  Ch. 
D.  62 ;  Norton  y.  Counties  Conservative  B.  B.  Soe.,  (1895)  1  Q.  B.  246,  C.  A.; 
inf.  p.  415. 

Frimd  facie  it  is  the  duty  of  the  Court  to  act  upon  an  agreement  to  refer : 
Willesford  y.  Watson,  8  Ch.  at  p.  480 ;  but  the  Court  has  a  discretion  as  well 
under  the  new  as  under  the  old  section :  see  Re  Carlisle,  Clegg  y.  C,  44  Ch.  D. 
200 ;  and  its  jurisdiction  is  not  ousted  by  the  agreement  so  as  to  make  the 
action  demurrable :  Sharpe  y.  San  Faulo  Ry,,  8  Ch.  597,  612 ;  Fickering  y. 
Cape  Town  Ry.,  1  Eq.  89 ;  Cooke  y.  C,  4  Eq.  77 ;  Lyon  y.  Johnson,  40  Ch.  D. 
579 ;  secus,  under  an  agreement  confirmed  by  statute  binding  two  railways  to 
settle  all  differences  by  arbitration:  Caledonian  Ry.  y.  Greenock^  &c  Ry., 
L.  B,  2  H.  L.,  Sc.  347 ;  but  see  L.  C.  <fe  D.  Ry.  Co.  y.  L.  &  S.  W.  Ry.  Co., 
40  Ch.  D.  100,  C.  A. ;  or  under  the  By.  Co.*s  Arb.  Act,  1859 :  Watford,  Ac, 
Ry.  y.  L.  &  N.  W.  Ry.,  8  Eq.  231 ;  and  as  to  that  Act,  v.  inf.  Chap.  LIV. 

Under  the  Public  Health  Act,  1875,  s.  308,  a  party  claiming  compensation 
has  a  right  to  go  to  arbitration,  although  there  is  a  dispute  as  to  the  liability 
to  pay :  Brierley  Hill  Local  Board  y.  Fearsall,  9  App.  Ca.  595. 


PBOOEEDINaS  TTKBEB  ▲  BEFEBENCE  TO  A&BITBATION. 

By  sect.  5  of  the  Arbitration  Act,  1889,  **  In  any  of  the  following  cases : — 
*'  (a)  Where  a  submission  proyides  that  the  reference  shall  be  to  a  single 

arbitrator,  and  aU  the  parties  do  not,  after  differences  haye  arisen, 

concur  in  the  appointment  of  an  arbitrator : 
'*  (&)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of  acting,  or 

dies,  and  the  submission  does  not  show  that  it  was  intended  that  the 

yacancy  should  not  be  supplied,  and  the  parties  do  not  supply  the 

yacancy : 
**  (c)  Where  the  parties  or  two  arbitrators  are  at  liberty  to   appoint  an 

umpire  or  third  arbitrator  and  do  not  appoint  l>iTn  : 
**  {d)  Where  an  appointed  umpire  or  third  aroitrator  refuses  to  act,  or  is 

incapable  of  acting,  or  oies,  and  the  sabmission  does  not  show  that 


Arlitrations  and  References.  409 

it  was  intended  that  the  yacanoy  should  not  be  supplied,  and  the 
parties  or  arbitrators  do  not  supply  the  vacancy : 
any  party  may  serve  the  other  parties  or  the  arbitrators,  as  the  case  may  be, 
with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator. 
.  '*  If  the  appointment  is  not  made  within  seven  clear  days  after  the  service 
oi  the  notice,  the  Court  or  a  Judge  may,  on  application  by  the  party  who 
eave  the  notice,  appoint  an  arbitrator,  umpire,  or  third  arbitrator,  who  shall 
nave  the  like  powers  to  ^t  in  the  reference  and  make  an  award  as  if  he  had 
been  appointed  by  consent  of  all  parties." 

A  notice  *'  to  concur  ui  the  appointment"  of  a  sole  arbitrator  is  sufficient. 
In  general,  where  the  section  applies,  the  Court  has  no  discretion  to  refuse 
to  appoint :  Be  Eyre  and  Corp,  of  Leicester,  (1892)  1  Q.  B.  136,  C.  A. 

By  sect.  6,  '*  Where  a  submission  provides  that  the  reference  shaU  be  to 
two  arbitrators,  one  to  be  appointed  by  each  party,  then,  unless  the  sub- 
mission expresses  a  contrary  intention— 

*'  (a)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or  is  incapable  of 
acting,  or  dies,  tne  party  who  appointed  him  may  appoint  a  new 
arbitrator  in  his  place  : 

"  (&)  If,  on  such  a  reference,  one  partv  fails  to  appoint  an  arbitrator, 
either  originally  or  by  way  of  substitution  as  aforesaid,  for  seven 
clear  days  after  the  other  party,  having  appointed  his  arbitrator,  has 
served  the  party  making  default  with  notice  to  make  the  appoint- 
ment, the  party  who  has  appointed  an  arbitrator  may  appoint  that 
arbitrator  to  act  as  sole  arbitrator  in  the  reference,  and  his  award 
shaU  be  binding  on  both  parties  as  if  he  had  been  appointed  by 
consent." 

These  sections  correspond  with  sects.  12  and  13  of  the  C.  L.  P.  Act,  1854, 
and  do  not  apply  where  the  submission  provides  for  a  reference  to  three  arbi- 
trators, one  to  be  appointed  by  each  party,  and  the  third  by  the  first  two  : 
Gumm  V.  Halletty  14  Eq.  555 ;  Be  Smith  and  Service  and  NeUon^  25  Q.  B.  D. 
545,  552,  C.  A. 

By  sect.  7,  the  arbitrators  or  umpire  acting  under  a  submission  shall, 
unless  the  submission  expresses  a  contrary  intention,  have  {inter  alia) 
power  to  administer  oaths  or  to  take  affirmations  of  the  parties  ana  witnesses 
appearing. 

By  sect.  8,  ''  Any  part^r  to  a  submission  may  sue  out  a  writ  of  $uhp<»na 
ad  testificandum,  or  a  writ  of  suhpcena  duces  tecum,  but  no  person  shall  be 
compelled  under  any  such  writ  to  produce  any  document  which  he  could  not 
be  compelled  to  produce  on  the  trial  of  an  action." 

For  the  practice  as  to  suing  out  subpoena  and  subpoena  duces  tecum,  see 
0.  XXXVII,  26—34. 

An  order  for  attendance  of  witnesses  before  an  arbitrator  was  an  order  of 
course :  Be  Bicketts,  3  N.  E.  56 ;  and  might  be  made  on  summons  in  the 
Chancery  Division :  Clarbrongh  v.  Toothill,  17  Ch.  D.  787.  Porms  of  order 
are  given  in  B.  S.  C.  App.  K.,  25,  26,  but  are  now  disused,  attendance  being 
enforced  by  subpoena :  see  D.  C.  P. 

As  to  enforcing  attendance  of  witnesses,  see  Buss,  on  Arb.  125.  As  to  the 
power  of  the  Court  to  compel  attendance  of  witnesses  out  of  the  jurisdiction, 
and  that  there  is  no  such  power  where  the  action  and  all  matters  in  difference 
have  been  referred,  see  JIall  v.  Brand,  12  Q.  B.  D.  39,  C.  A. 

By  sect.  22,  "  any  person  who  wilfully  and  corruptly  gives  false  evidence 
before  any  referee,  arbitrator,  or  umpire,  shall  be  guilty  of  perjury,  as  if  the 
evidence  had  been  given  in  open  Court,  and  may  be  dealt  with,  prosecuted, 
and  punished  accordingly." 

By  s.  19,  **  any  referee,  arbitrator,  or  umpire  may,  at  any  stage  of  the  pro- 
ceedings, under  a  reference,  and  shall,  if  so  directed  by  the  Court  or  a  Jud^, 
state  in  the  form  of  a  special  case  for  the  opinion  of  the  Court  any  question 
of  law  arising  in  the  course  of  the  reference"  :  Jackson  v.  Barry  By,  Co,, 
(1893)  1  Ch.  238,  246,  C.  A. 

Where  a  substantial  and  serious  question  of  law  arises  on  the  construction 
of  the  contract,  the  Court,  in  the  exercise  of  its  discretion,  will  direct  the 
arbitrators  to  state  a  special  case  :  Be  Nuttall  and  Lynton  and  Barnstaple  By. 
Co.,  82L.  T.  17,  C.  A. 

llie  section  applies  to  arbitrations  under  the  Building  Societies  Act,  1874 : 
TabrniocU  Building  Soc,  y,  Knight,  (1892)  A.  C,  298, 
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It  is  no  bar  to  the  right  to  a  special  case  that  the  arbitrator  has  expressed 
no  opinion  adverse  to  the  party  making  the  application :  Rt  SpilUrs  £  Baker 
ahd  Leeiham  &  Stms,  (1896)  1  Q.  B.  312,  C.  A. 

It  is  a  breach  of  duty  for  an  arbitrator  to  refuse  or  obstruct  tbe  statement 
of  a  special  case  on  material  (^^uestions  by  delay,  or  by  summarily  making  his 
award,  unless  the  application  is  frivolous  or  made  merely  for  delay ;  and  such 
a  breach  of  duty  is  prima  facte  misconduct  within  sect.  11:  Be  Palmer  and 
Hosken,  (1898)  1  Q.  B.  131,  C.  A. 

If  necessary  a  completed  award  may  be  remitted  with  a  direction  to  recon- 
sider it,  and  in  a  certain  event  to  state  a  special  case :  Be  Palmer  and  Hoeken^ 
9up. 

jBy  sect.  11,  where  an  arbitrator  or  umpire  has  misconducted  himself,  the 
Court  may  remove  him  or  set  his  award  aside. 

As  to  the  jurisdiction  of  the  Court  to  restrain  an  arbitrator  from  making 
an  award,  see  Beddow  v.  5.,  9  Ch.  D,  89  ;  Pickering  v.  Cape  Toixm.  By.  Co.,  1 
£q.  84 ;  Maltnesburif  By.  v.  Budd,  2  Ch.  D.  113;  Jackson  v.  Barry  By.  do., 
(1893)  1  Ch.  238,  246,  249,  C.  A. ;  and  as  to  the  reluctance  of  the  Court  to 
treat  a  named  arbitrator  as  disqualified  on  suspicion  of  bias,  see  Bright  v. 
Biver  PliU  Comtructimi  Co.,  (1900)  2  Ch.  835. 

Though  the  Court  can  in  a  proper  case  (f.^.,  where  injury  to  the  applicant 
would  otherwise  result)  restrain  a  party  from  proceeding  to  arbitration,  it 
will  not  exercise  the  jurisdiction  where  the  result  of  the  arbitration  would  be 
futile :  Fttrrar  v.  Cooper^  44  Ch.  D.  323 ;  L.  <fc  Blackuxill  By.  Co.  v.  6'roM, 
31  Ch.  D.  354,  368,  0.  A. ;  N.  L.  By.  Co.  v.  O.  N.  By.  Co.,  11  Q.  B.  D.  30 ; 
Wood  V.  Lillies,  61  L.  J.  Ch.  158 ;  and  v.  inf.  Chap.  XXXI.,  **  iNJUNcnoirs." 

An  injunction  has  been  granted  restraining  a  person,  appointed  by  arbi- 
trators drawing  lots,  from  acting  as  umpire:  Pescod  v.  P.^  58  L.  T.  76; 
W.  N.  (88)  2 ;  but  see  contra  Smith  v.  Liverpool,  London  and  Globe  Ins.  Co., 
14  Court  of  Sess.  Cas.  931. 

As  to  the  jurisdiction  of  the  Court  to  restrain  the  Deft  from  proceeding  to 
arbitration  where  an  action  has  been  brought  impeaching  the  instrument 
containing  the  agreement  for  reference,  see  KitU  v.  Moore,  (1895)  1  Q.  B. 
253,  C.  A.,  post,  p.  524. 

AWARD. 

Time.] — By  sect.  9,  **  the  time  for  making  an  award  may  from  time  to 
time  be  enlarged  by  order  of  the  Court  or  a  Judge,  whether  the  time  for 
making  the  award  has  expired  or  not." 

By  O.  LXiy,  14a,  *^  where  the  time  for  making  an  award  is  enlarged,  the 
enlargement  shall  be  deemed  to  be  for  one  month  unless  a  different  time  is 
specified  in  the  order.'* 

For  the  provisions  implied  in  a  submission  as  to  time  for  award  of  arbi- 
trators or  umpire  and  extension  of  time,  v.  sup.  p.  405. 

Under  the  similar  provision  in  the  C.  L.  P.  Act,  1854,  s.  11,  the  Court 
could  enlarge  the  time  beyond  that  to  which  the  arbitrator  had  power  to 
enlarge,  and  had  enlarged  it:  Denton  v.  Strong,  L.  R.  9  Q.  B.  117;  and 
might  enlarge  it  after  the  award  had  been  made :  Lord  v.  Lee,  3  Q.  B.  404 ; 
May  V.  Harcourt,  13  Q.  B.  D.  688. 

Irregularity  of  an  enlargement  of  time  might  be  waived  by  subsequent 
attendance  before  the  arbitrator,  but  the  party  so  attending  did  not  thereby 
lose  the  right  to  complain  of  a  further  enlargement:  Dudson  v.  Norton, 
W.  N.  (66)  58. 

Under  sect.  9  the  Court  has  jurisdiction  to  extend  the  time  for  making  an 
award  under  the  Public  Health  Act,  1875,  although  the  time  for  making  the 
award  has  expired:  Knowlts  v.  Bolton,  (1900)  2  Q.  B.  253,  C.  A.,  overruling 
Be  Mackenzie,  17  Q.  B.  D.  114  ;  and  see  Be  bare  Valley  By,  Co.,  4  Ch.  554; 
Be  Yeadan  Local  Board,  41  Ch.  D.  52,  C.  A. 

And  8.  24  of  the  Arbitration  Act,  1889,  excludes  the  operation  of  that  Act 
so  far  as  it  is  inconsistent  with  other  Acts  regulating  arbitrations.  As  to 
the  effect  of  this  section,  see  Be  Knight  and  Tabernade  Building  Soe.,  (1891) 
2  Q.  B.  63. 

Where  the  time  had  expired  except  as  to  an  isolated  dispute  arising  in  the 
course  of  other  differences,  the  Court  refused  to  direct  a  reference :  loung  v. 
Buckett,  51  L.  J.  Ch.  504 ;  46  L.  T.  226  ;  30  W.  E.  110. 

Enlargement  of  time  was  refused  where  there  had  been  great  delay :  Be 
Dare  Valley  By,  Co.,  4  Ch.  554. 
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Form.] — ^By  sect.  7,  the  arbitrators  or  umpire  (unless  tlie  submission  ex- 
presses a  contrary  intention)  are  empowerea  to  state  an  award  as  to  the 
whole  or  part  thereof  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court ;  and  to  correct  in  an  award  any  clerical^  mistake  or  error  arising  from 
any  accidental  slip  or  omission. 

The  provision  as  to  the  statement  of  a  special  case  supersedes  and  simplifies 
sect,  d  of  the  C.  L.  P.  Act,  1854,  under  which  it  was  held  that  an  umpire 
appointed  to  ascertain  compensation  under  the  Lands  Clauses  Act,  1845,  nad 
power  to  state  a  special  case :  Bhodts  v.  Airedale  Commrs,,  1  C.  P.  D.  402. 

The  proyision  as  to  correction  of  the  award  overrules  Mordwe  v.  Palmer ^ 
6  Ch.  22,  where  it  was  held  that  even  a  clerical  error  could  not  be  corrected 
by  the  arbitrator,  but  application  must  be  made  to  the  Court.  The  wording 
is  similar  to  0.  xxviii,  11,  in  reference  to  mistakes  in  judgments  or  orders,  as 
to  which  V.  sup,  p.  191. 

Enf or  cement.]— By  sect.  12,  *'  an  award  on  a  submission  may,  by  leave  of 
the  Court  or  a  Judge,  be  enforced  in  the  same  way  as  a  judgment  or  order  to 
the  same  effect."  An  application  under  this  section  is  a  *'  civil  proceeding 
in  the  High  Court  *'  withm  s.  1  of  the  Bankruptcy  Act,  1890 :  Exp,  Cauctisian 
Trading  Curp,,  (1896)  1  Q.  B.  368,  C.  A.  For  form  of  application,  see 
D.  0.  F.  1137. 

Leave  to  enforce  the  award  may  be  given  under  the  section  in  the  case  of 
a  reference  to  arbitration  between  landlosd  and  tenant  comprising  matters 
partly  within  and  partly  not  within  the  Agricultural  Holdmgs  (England) 
Act,  1883 :  In  re  Lloyd  and  Tooth,  (1899]  1  Q.  B.  559,  C.  A.  The  section 
does  not  apply  to  an  award  for  amount  eniorceable  by  summary  proceedings 
under  sect.  150  of  the  Public  Health  Act,  1875 :  ^e  Willesden  Local  Board 
and  WriffJU,  (1896}  2  Q.  B.  412,  C.  A. 

As  to  process  for  enforcement  of  judgments  and  orders,  v,  in/.  Chap. 
XXVn.,  **  Execution."  As  to  suing  for  enforcement  of  award,  see  in/. 
Chap.  L.,  <*  Specific  Performance,"  and  Buss.  Arb.  342;  and  as  to  plead- 
ing an  award  as  a  defence,  lb,  314,  315. 

Where  an  arbitrator  awarded  compensation  under  an  Act,  but  said  nothing 
as  to  costs  to  which  a  right  was  given  by  the  Act,  an  action  could  be  main- 
tained for  the  costs,  though  not  taxed  or  ascertained :  Met,  DUt,  By,  Co,  v. 
Bharpey  5  App.  Ca.  425. 

Setting  aside  and  remitting.] — By  sect.  10  (l),  *'  in  all  cases  of  refer- 
ence to  arbitration  the  Court  or  a  Judge  may  m>m  time  to  time  remit  the 
matters  referred,  or  any  of  them,  to  the  reconsideration  of  the  arbitrators  or 
umpire.  (2)  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shall, 
unless  the  order  otherwise  directs,  make  their  award  within  three  months 
after  the  date  of  the  order."  By  sect.  11,  **  where  an  arbitrator  or  umpire 
has  misconducted  himself,  or  an  arbitration  or  award  has  been  improperly 
procured,  the  Court  may  set  the  award  aside." 

By  O.  LXiv,  14,  an  application  to  set  aside  an  award  may  be  made  at  any 
time  before  the  last  day  of  the  sittings  next  after  such  award  has  been  made 
and  published  to  the  parties. 

The  application  should  be  by  motion :  see  O.  Lii,  1 ;  D.  C.  F.  1135  ;  and 
is  to  be  considered  as  made  when  the  notice  of  motion  is  given  :  Be  Gallop^ 
25  Q.  B.  D.  230 ;  and  see  Be  Corp,  o/  Huddersjield  and  Jacomb,  10  Ch.  92 ; 
Smith  V.  Parkside  Minina  Co.,  6  Q.  B.  D.  67. 

The  notice  of  motion  should  specify  the  grounds  of  objection  to  the  award ; 
a  notice  stating  objections  *'on  good  grounds"  is  insufficient:  Mercier  v. 
Pepperelly  19  Ch.  D.  58. 

Under  0.  Lxrv,  7,  the  Court  has  jurisdiction,  on  good  cause  shown,  to 
extend  the  time  for  moving  to  set  aside  an  award,  although  the  time  limited 
by  r.  14  has  expired :  Be  Oliver  and  Scutfs  Arbitration,  43  Ch.  D.  310 ;  and 
see  Be  Wiggeston  Hospital,  54  L.  J.  Q.  B.  2*18. 

As  to  referring  the  award  back  to  the  arbitrator  and  his  duties  thereon, 
see  Buss.  Arb.  278  et  eeq, ;  and  that  the  Court  can  remit  although  the 
arbitrator  he/unctus  officio,  see  Be  Stringer  and  Bilty,  (1900)  1  Q.  B.  105. 

As  to  the  jurisdiction  of  the  Court  to  remit  back  to  the  arbitrator  an  award 
under  the  Public  Health  Act,  1875,  see  Warburton  v.  Hadingden  Local  Bd,, 
48  L.  J.  C.  P.  451. 

Under  the  C.  L.  P.  Act,  1851,  the  Court  would  not  set  aside  the  award  or 
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remit  it  to  the  arbitrators,  except  for  reasons  which  before  the  Act  vodd 
haye  induced  the  Court  to  set  it  aside,  or  treat  it  as  a  nullity :  IfiUi  t. 
Boxcytrik  Co.,  3  £.  &  J.  66.  But  would  refer  it  bad:  when  there  had  ben 
a  clear  mistake  by  the  arbitrators :  5.  (3,  ;  Flynn  y.  JioberUon,  L.  B.  4  C.  P. 
324 ;  though  the*  mistake  only  affected  part  of  the  award :  Be  Aitkeh^  6 
W.  B.  143 ;  3  Jur.  N.  S.  1296 ;  and  as  to  awards  being  bad  in  part  only,  see 
Lewis  y.  Jioseiter,  23  W.  B.  832  ;  44  L.  J.  Ex.  136 ;  33  L.  T.  260. 

Evidence  of  an  admission  out  of  Court  by  an  arbitrator  that  he  made  hii 
award  improperly,  as,  for  example,  by  collusion  or  in  consequence  of  a  bribe, 
is  not  admissible  in  support  of  an  application  to  set  aside  the  award:  In  rt 
Whitelty  and  RoherU,  (l891)  1  Ch.  658. 

Where  by  mistake  the  award  had  been  signed  after  the  time  fixed  by  tiis 
agreement,  the  Court  enlarged  the  time  and  remitted  it:  Rt  Wamtr  ami 
PowelVs  Arh,,  3  Eq.  261. 

But  the  parties  to  an  arbitration  haying  selected  their  own  Judge  on  a 
question  of  law,  are  bound  by  his  decision  :  Adams  y.  OL  North  of  Sooitasd 
My.  Co,,  (1891)  A.  C.  31,  40;  Stimpson  y.  Emmerson,  9  L.  T.  199;  Knox  t. 
SymmoiidSf  1  Yes.  369 ;  and  it  is  competent  for  them  to  agree  that  the 
question  of  fraud  on  his  part  shall  not  be  raised :  Tullis  y.  Jaeson,  (1892) 
3  Ch.  441 ;  and  a  mistake  as  to  the  legal  principle  on  which  the  awara  via 
founded,  or  as  to  the  mode  of  treating  eyidenoe,  had  to  be  admitted  by  the 
arbitrator :  The  Imperial,  &c.  y.  Funder,  21  W.  R  67,  116;  Dinn  v.  Bhke, 
L.  B.  10  C.  P.  388 ;  Buss.  Arb.  198-  and  see  Be  KeighUy,  MaxsUd  A;  Co.,  (18M) 

1  Q.  B.  405,  C.  A. ;  Falkingham  y.  Victorian  Bys.  Comm.,  (1900)  A.  C.  452,  P.  C. 
In  order  to  disqualify  an  arbitrator  on  the  ground  of  bias,  circumstaiioes 

must  be  shown  to  exi^  which  establish  at  least  a  probability  that  he  will 
f ayour  one  of  the  parties  in  giying  his  decision :  Eckeraley  y.  Mtrsey  Dodts, 
(1894)  2  Q.  B.  667,  C.  A. ;  and  see  Brigfit  y.  Biver  Plate  Construction  Co,,  (1900) 

2  Ch.  835 ;  and,  in  the  absence  of  suspicion,  he  will  not  be  disqualified  becanee 
he  is  the  engineer  or  seryant  of  one  of  them:  Ives  and  Barker  y.  Wilians,  (1891) 
2  Ch.  478,  C.  A. ;  eyen  though  he  may  haye  to  decide  disputes  inyolying  ques- 
tions as  to  his  skill  and  competence  in  adyising  his  employers  in  respect  to  the 
contract :  Eckersley  y.  Mersey  Docks,  sup,  (commenting  on  Nuttall  y.  Mayor  of 
Manchester,  8  Times  L.  B.  513^;  or  because,  being  arbitrator  under  the  Lands 
Clauses  Act,  he  has  giyen  eyiuence  on  behalf  of  one  of  the  parties  in  another 
arbitration  as  to  the  yalue  of  other  land  taken  under  the  same  parHamentuy 
powei-s :  In  re  Haigh  and  L,  N,  W,  d:  G.  W,  By.  Cos,,  (1896)  1  a  B.  649. 

Awards  were  set  aside  or  remitted  where  the  arbitrator  had  decided  on 
certain  bills  of  costs  without  giying  the  other  side  an  opportunity  of  ex- 
amining them,   and  had  without  authority  appointed  an  accountant:  Be 
Tidaiceil,  33  Beay.  213;  or  obtained  and  actea  on  an  accountant's  report 
without  conferring  with  the  parties  thereon :  Be  E,  C,  By,,  3  D.  J.  &  S.  610; 
and  see  Haigh  v.  H,,  8  Jur.  N.  S.  983;  3  D.  F.  &  J.  157;  or  improperly 
excluded  some  of  the  parties  from  the  proceedings :  S.  C, ;  or  obtained  infor- 
mation from  one  party  in  the  absence  of  the  other ;  Be  Gregson  and  Arm- 
strong, 70  L.  T.  106;  or  refused  to  hear  evidence:  Buss.  Arb.  192;  Rs 
Maunder,  49  L.  T.  535 ;  or  improperly  delegated  his  authority :  Buss.  Arb. 
355,  357  ;  or  did  not  make  his  award  within  the  appointed  time :  Be  Teadon 
Waterworks  Co,,  and  Yeadon  L.  B,,  37  W.  B.  360 ;  or  in  effect  made  a  new 
contract    for    the  parties;    e.g,,  where  under  a  contract    stipulating  for 
'* customary  allowances"  for  deficient  weight  the  arbitrator  had  increased 
the  allowance  beyond  the  customary  sum  :  Hooper  y.  Balfour^  62  L.  T.  646 ; 
or  where  evidence  material  for  the  consideration  of   the   arbitoitor  (not 
necessarily  such  as  would  be  good  in  a  Court  of  law)  was  discovered  after  the 
award  was  made :  Be  Keighley,  Maxsted  <fc  Co,,  sup,  ;  or  where  the  question 
referred  being  whether  goods  were  up  to  guaranty,  the  arbitrators  awarded 
that  the  buyer  should  accept  them  with  allowance  by  way  of  compensation : 
Be  Green  and  Balfour,  W.  N.  (90)  139,  156  ;  63  L.  T.  97,  325 ;  or  where  costs 
were  to  follow  event,  and  the  arbitrator  failed  to  find  specific  issues :  Ellis  v. 
Desilva,  6  Q.  B.  Div.   521 ;  or  the  arbitrator  in   construing  the  contract 
erroneously  imported  into  it  a  custom  relieving  a  party  &om  liability: 
HiUchesony,  Eaton,  11  Q.  B.  D.  861,  C.  A. ;  or  where  me  award  left  some  of 
the  questions  undecided,  or  ambiguously  decided:  Wakefield t,  IMinelly  By, 
tkc,  Co,,  13  W.  B.  823;  Be  Palmer  and  Hosken,  Q898)  1  Q.  B.  131,  C.  A.; 
<fCM,  where  the  ambiguity  was  explained:  Lord  Blantyre  y.  BaUie,  13  App* 
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Gas.  631 ;  or  where  evidence  was  taken  on  matters  not  referred  but  not  shown 
to  be  irrelevant:  FalkingJiam  v.  Victorian  By  a.  Coram,  ^  (1900)  A.  0.  452 ;  and 
where  the  umpire  heard  the  two  arbitrators,  but  not  the  parties  or  witnesses, 
his  award  was  upheld :  Bottomley  v.  Ambler y  26  W.  R.  566 ;  38  L.  T.  545. 

And  "no  award,  when  there  is  anything  like  fraud,  can  stand  for  a 
moment" :  per  Gfiffard,  V.-C,  in  Re  Dare  Valley  By,y  6  Eq.  435 ;  Qreenhill  v. 
Church,  3  Ch.  Eep.  49  [89]  :  see  Story,  Eq.  Jur.  s.  1451. 

And  generally,  as  to  the  duties  and  powers  of  an  arbitrator  in  the  conduct 
of  the  reference,  see  Buss.  Arb.  118  et  acq. 

An  arbitrator's  evidence  in  explanation  of  his  award  will  be  admitted  on 
a  motion  to  set  it  aside,  or  refer  it  back  for  mistake :  Be  Dare  Valley  By,  Co,, 
6  Eq.  429;  Brown  v.  5.,  1  Vem.  157  ;  or  in  an  action  on  the  award:  D,  of 
Buccleuch  V.  Met.  Bd,  of  Wcrrks,  L.  R.  5  Ex.  221 ;  5  H.  L.  418 ;  Bhodea 
T.  Airedale  Drainage  Commra,,  1  C.  P.  D.  380 ;  but  a  mere  admission  of  mis- 
conduct made  by  an  arbitrator  after  award  is  not  admissible  on  motion  to  set 
it  aside :  Be  WhiUley,  (1891)  1  Ch.  558. 

A  Pit  who  had  accepted  the  monev  awarded  "  under  protest,"  was  pre- 
cluded by  a  delay  of  nine  months  m>m  disputing  the  award :  ParroU  y. 
ahellard,  16  W.  E.  928. 

When  an  award  is  set  aside  it  will  be  sent  back  to  the  same  arbitrators, 
unless  they  have  shown  themselves  untrustworthy :  Be  Dare  Valley  By,  Co,, 
6  Eq.  429;  Anning  v.  Hartley,  27  L.  J.  Ex.  145. 

When  an  umpire  has  once  been  srmimoned  the  jurisdiction  of  the  arbi- 
trators is  gone,  and  the  Court  in  referring  back  the  award  will  send  it  to  the 
umpire:  The  Weatminater,  &c.  Co,  v.  Clayton,  13  W.  B.  134;  11  L.  T.  366. 

As  to  waiver  of  irregularities,  see  Buss.  Arb.  136  et  aeq, ;  Moaeley  y.  Simp' 
mm.  16  Eq.  226. 

The  Court  of  Chancery  could  not  review  the  award  of  a  Master  of  a 
common  law  Court  to  whom  an  action  had  been  referred :  Qrafham  v.  Tum^- 
hull,  23  W.  B.  645;  44  L.  J.  Ch.  538;  nor,  aemhle,  an  indosure  award: 
Baieman  v.  Boynton,  1  Ch.  359. 

On  a  reference  in  an  action  of  tort,  a  direction  that  the  arbitrator  should 
publish  his  award  ready  to  be  delivered  to  the  parties  or  their  represves,  **  if 
either  should  die  before  the  making  of  the  award,"  did  not  make  the  cause 
of  action  continue  on  the  death  of  a  party  before  award  made :  Bowker  y. 
Evan$y  15  Q.  B.  D.  565,  C.  A. 

Actions  for  negligence  cannot  be  brought  against  referees  who  have  acted 
hfmdfide  and  to  tne  best  of  their  judgment :  Fappa  v.  Boae,  L.  B.  7  C.  P.  32, 
525 ;  Tharaia,  &c.  Co,  y.  Loftua^  L.  B.  8  C.  P.  1 ;  Stevenaon  v.  Wataon, 
4  C.  P.  I).  148  ;  Chambera  v.  Qoldthorpe,  (1901^  1  K.  B.  624,  C.  A.  (extending 
the  principle  to  the  case  of  an  architect  as  agauist  the  building  owner). 

COSTS  OF  ARBITRATIONS  GENERALLY. 

By  sect.  20,  ''  any  order  made  under  this  Act  may  be  made  on  such  terms 
as  to  costs,  or  otherwise,  as  the  authority  making  the  order  thinks  just." 

And  it  is  an  implied  term  of  every  submission,  unless  a  contrary  intention 
is  expressed,  that  the  costs  of  the  reference  and  award  are  to  be  in  the  dis- 
cretion of  the  arbitrators  or  umpire,  who  may  give  directions  as  to  payment, 
may  tajL  and  settle  the  amount  to  be  paid,  and  award  costs  as  between  solr 
and  client :  v,  aup.  p.  406. 

The  power  to  giro  costs  extends  to  an  arbitration  commenced  after  the 
Act  under  a  submission  made  before  the  Act,  and  silent  as  to  costs :  Be  Wil- 
liams &  Stepney,  (1891)  2  Q.  B.  257,  C.  A. ;  reversing  S,  C,  (1891)  1  Q.  B.  700. 

An  arbi^tor  appomted  by  the  Court,  and  empowered  to  deal  with  the 
costs  of  the  action,  has  jurisdiction  to  give  costs  as  between  solr  and  client : 
Mordue  v.  Palmer,  6  Ch.  22 ;  and  see  Andrewa  v.  Barnes,  39  Ch.  D.  133. 

Where  an  arbitrator  having  power  over  costs  has  not  awarded  any,  the 
Court  may  deal  with  them,  but  ought  to  remit  the  case  to  him :  Harland  v. 
Mayor  of  Newcastle,  L.  B.  5  Q.  B.  47 ;  and  see  Fearony.  Flinn,  L.  B.  5  C.  P.  34.' 
As  to  allowing  fees  of  two  counsel,  see  Sinclair  v.  O,  E,  By.,  lb,  135. 

After  reference  of  partnership  questions  and  award,  the  general  rule  as  to 
costs  in  partnership  cases  was  followed  :  Newton  v.  Taylor,  19  Eq.  14. 

Where  the  order  of  reference  made  no  provision  as  to  the  costs  of  the  action, 
it  was  varied  after  award  made :  Buatroa  v.  Lenders,  L.  B.  6  C.  P.  259. 

The  arbitrator  had  formerly  no  power  oyer  the  costs  of  the  reference  and 
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ftwaid  nnlees  specially  giyen  to  him :  Boodle  y.  DavieB,  3  A.  &  £.  200.  But 
where  a  cause  was  referred  he  had  an  implied  power  over  the  costs  of  the 
cause,  thoufi^h  not  of  the  reference  or  awaid :  Buss.  Arb.  224,  381. 

By  s.  15  (3),  the  remuneration  to  be  paid  to  any  special  referee  or  arbi- 
trator to  whom  any  matter  is  referred  under  order  of  the  Court  or  a  Judge 
shall  be  determined  by  the  Court  or  a  Judge. 

Semhfe,  where  a  mercantile  dispute  is  referred  to  arbitration,  there  is  an 
implied  contract  by  the  parties  jointly  to  pay  to  the  arbitrators  and  umpire 
reasonable  remuneration :  Crampton  y.  Ridley ^  20  Q.  B.  D.  48. 

Power  to  arbitrator  over  **  cost  of  reference  "  includes  power  to  give  costs 
of  award:  Be  Walker  and  Brown,  9  Q,.  B.  D.  434. 

Costs  of  negotiating  and  settling  terms  of  submission  upon  reference  by 
consent  may  be  allowed  on  taxation  as  **  costs  of  reference"  :  Be  Autothreptic 
Steam  Boiler  Co,,  21  Q.  B.  D.  182. 

The  costs  of  a  reference  {semble,  whether  by  consent  or  compulsory)  are 
distinct  from  the  costs  of  the  cause,  and  therefore  O.  lxy,  r.  12  (v.  <up. 
p.  261,  as  to  scale  of  taxation  where  not  more  than  50/.  is  recovered),  does 
not  apply  to  costs  awarded  by  the  arbitrator  in  the  exerciBe  of  his  discretion : 
Street  v.  iSf.,  (1900)  2  Q.  B.  57,  C.  A.  (disapproving  Moore  v.  Watson^  L.  E. 
2  C.  P.  314) ;  and  see  Hyde  v.  Beardsley,  18  Q.  B.  D.  244 ;  EmmeU  y.  ffeyes, 
36  W.  R.  237  ;  W.  N.  (87)  243. 

Where  costs  are  to  follow  the  event,  the  word  '* event"  must  be  read 
distributively :  Elite  y.  Deeilva,  6  Q.  B.  D.  521,  C.  A. ;  Hawhe  v.  Brear,  14 
a  B.  D.  841. 

And  Defts  having  judgment  for  balance  on  claim  and  counter-claim  were 
entitled  to  costs  of  action,  reference^  and  award,  and  Pit  to  costs  of  issues 
found  in  his  favour;  Lund  v.  Campbell,  14  Q.  B.  D.  K21,  C.  A. ;  explaining 
Baines  v.  Bromley,  6  Q.  B.  D.  691 ;  and  vice  vered  ;  Waring  v.  Pearman,  50 
L.  T.  633;  32  W.  B.  429 ;  Pearson  y.  Bipley,  50  L.  T.  629 ;  32  W.  B.  463; 
and  see  Ahrhecker  v.  Froet,  17  Q.  B.  D.  606. 

As  to  costs  of  reference  under  Public  Health  Act,  1875,  see  PeaJse  y. 
Finrhley  Local  Board,  57  L.  T.  882. 

Where  a  question  submitted  is  referred  to  the  Court  by  special  case,  the 
Court  has  jurisdiction  as  to  the  costs  of  the  award,  although  the  question  of 
costs  was  not  submitted :  Portiehead^  Ac.  Co,  v.  Bristol,  &c.  Co,,  W.  N.  (87) 
75 ;  and  as  to  costs  of  references  before  official  or  spedal  referees,  v,  in/,  p.  420. 


FRIENDLY  SOOIETIES* 

In  the  case  of  these  societies  the  settlement  of  disputes  is  now  regulated 
by  the  Friendly  Societies  Act,  1896  (59  &  60  V.  c.  25),  which  provides 
that — 

"  (1)  Every  dispute  between — 

(a)  a  memoer  or  person  claiming  through  a  member  or  under  the  rules  of 

a  registerea  society  or  branch,  and  the  society  or  branch  or  an  officer 
thereof;  or  . 

(b)  any  person  aggrieved  who  has  not  for  not  more  than  six  months  ceased 

to  be  a  member  of  a  registered  society  or  branch,  or  any  person 
claiming  through  such  person  aggrieved,  and  the  society  or  branch, 
or  an  officer  thereof ;  or 

(c)  any  registered  branch  of  any  society  or  branch  and  the  society  or 

branch  of  which  it  is  a  branch ;  or 

(d)  an  officer  of  any  such  registered  branch  and  the  society  or  branch  of 

which  that  registered  branch  is  a  branch ;  or 

(e)  any  two  or  more  registered  branches  of  any  society  or  branch,  or  any 

officers  thereof  respectively, 
shall  be  decided  in  manner  directed  by  the  rules  of  the  society  or  branch, 
and  the  decision  so  given  shall  be  binding  and  conclusive  on  all  parties  witii- 
out  appeal,  and  shall  not  be  removable  into  any  Court  of  law  or  restrainable 
by  injunction ;  and  application  for  the  enforcement  thereof  may  be  made  to 
tne  County  Court." 

Under  the  repealed  enactments  the  Friendly  Societies  Act,  1875  (38  &  39 
y.  c.  60),  s.  22,  and  the  Friendly  Societies  Act,  1895  (58  &  59  Y.  c.  26),  s.  10, 
iab-8. 1,  only  disputes  between  the  co*  and  a  member  as  such  were  proyided 
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for,  and  if  flie  co.  denied  the  membership  the  rules  did  not  apply :  Preniiee 
T.  LondUm,  L.  B.  10  0.  P.  679 ;  WiIIm  v.  WelU,  (1892)  2  Q.  B.  225  :  Falliier 
Y.  Dale,  (1897)  2  Q.  B.  257,  0.  A. ;  and  see  farther,  Buss,  on  Arb.  33. 


BUILDINa  SOOJJiTlES. 

For  order  staying  proceedings,  by  a  member  of  a  building  society,  the 
roles  of  which  provided  that  disputes  between  the  society  and  its  members 
should  be  referred  to  arbitration  pursuant  to  the  Building  Societies  Act, 
1874,  s.  16  (9),  see  Wright  v.  Monarch,  <fcc.  Soc.,  M.  B.,  23  March,  1877,  B.  693, 
5  Ch.  D.  726;  followed  in  Hack  v.  London  Provident  Bldg,  Soc.,  23  Ch.  D. 
1U3,  G.  A. ;  and  see  Municipal  Permanent,  &c,  Soc.  ▼.  Kent,  H.  L.  9  App.  Ca. 
260,  where  the  principle  of  the  decision  was  affirmed. 

As  to  the  effect  of  arbitration  clauses  in  the  rules  of  building  societies  as 
respects  disputes  between  the  societies  and  their  members  in  the  capacity  of 
mortgagors  of  the  society,  see  Building  Societies  Act,  1884  (47  &  48  v.  c.  41) ; 
Western  Suburban  Bldg.  Soc.  v.  Martin,  1 7  Q.  B.  D.  609 :  and  in/.  Chap.  XL  V^Il. , 
**  MoBTOAOES  *';  as  respects  an  impeached  sale  by  the  society  to  a  member 
of  property  mortgaged  to  it  by  other  members  :  French  v.  Municipal  Perma* 
nent  Bldg  Soc,  53  L.  J.  Ch,  743 ;  50  L.  T.  566 ;  and  as  to  the  applicability  of 
such  a  clause  to  a  retiring  member:  Walker  y.  Oen.  Mutual  Bldg,  Soc,,  36 
Ch.  D.  777,  C.  A. ;  Daviea  v.  Chatham  Bldg,  Soc,  61  L.  T.  680. 

The  Court  has  power  to  order  arbitrators  under  the  Building  Societies  Act, 
1874,  to  state  a  special  case ;  sect.  36  of  that  Act  not  being  *'  iuconsidtent " 
(within  s.  24  of  the  Arbitration  Act,  1889)  with  the  exercise  of  such  a  power : 
Be  Knight  and  Tabernacle  Bldg,  Soc,  (1891)  2  Q.  B.  63,  0.  A. ;  (1892) 
A  C   298. 

By  the  Building  Societies  Act,  1894  (57  &  58  V.  o.  47),  s.  20 :  "  notwith- 
standing  anything  contained  in  the  Arbitration  Act,  1889,  or  in  any  other 
Act,  the  arbitrators,  registrar,  or  Court  to  whom  a  dispute  is  referred  in  pur- 
suance of  the  Building  Societies  Act,  1874,  shall  not  oe  compelled  to  state  a 
special  case  on  any  question  of  law  arising  in  the  case,  but  may  do  so  on  the 
request  of  either  party  as  provided  in  sect.  36  of  the  Building  Societies  Act, 
1874"  :  S,  C,  Tabernacle  Bldg,  Soc  v.  Knight,  (1892)  A.  C.  298,  H.  L. 

Where  the  arbitrator  has  stated  his  final  award  in  the  form  of  a  special 
case,  and  has  not  merely  asked  the  opinion  of  the  Court  by  way  of  mter- 
locutory  proceeding,  there  is  an  appeal  from  the  Q.  B.  D.  to  the  C.  A. :  Be 
Kirkleatham  Local  Bd,,  (1893)  1  Q.  B.  375,  380;  (1893)  A.  0.  444,  H.  L. 

Where  the  rules  of  a  builoing  society  provided  for  the  appointment  of  a 
specified  number  of  arbitrators,  and  the  prescribed  number  had  not  been 
appointed,  the  Court  nevertheless  stayed  proceedings  in  an  action  brought 
by  a  member.  If  in  such  a  case  the  society  neglects  to  appoint  arbitrators 
the  proper  course  of  proceeding  is  by  mandamus :  Norton  v.  Counties  Con- 
urvative  Permanent  B,  B,  Soc,  (1895)  1  Q.  B.  246,  C.  A.,  not  approving 
Christie  y.  NoHhern  Counties  B,  B.  Soc,  43  Ch.  D.  62. 

And  see  Buss,  on  Arb.  33,  34. 


BEFEBEKOB  TO  OVFIOIAL  OB  SPECIAL  BEFEBEB« 

The  Jud.  Act,  1873,  s.  83,  provides  for  the  appointment  of  officers  to  be 
called  official  referees,  for  the  trial  of  such  questions  as  shall  under  the  Act 
be  directed  to  be  tried  by  such  referees.  Official  referees  have  accordingly 
been  appointed. 

By  0.  xzxYi,  7,  actions  may  (amongst  other  modes)  be  tried  before  an 
official  or  special  referee,  with  or  without  assessors. 

By  the  Arbitration  Act,  1889  (52  &  53  Y.  c.  49),  s.  3,  where  a  submission 
provides  that  the  reference  shall  be  to  an  official  referee,  any  official  referee 
to  whom  application  is  made  shall,  subject  to  any  order  of  the  Court  or  Judge 
as  to  transfer  or  otherwise,  hear  and  determine  the  matters  agreed  to  be 
referred. 

By  sect.  13,  *'  (1)  subject  to  rules  of  Court  and  to  any  right  to  have 
particular  cases  tned  by  a  jury,  the  Court  or  a  Judge  may  refer  any  question 
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arising  in  any  cause  or  matter  (other  than  a  criminal  proceeding  by  tJie 
Crown)  for  inquiry  or  report  to  any  official  or  special  referee. 

"  ^2^  The  report  of  an  official  or  special  referee  may  be  adopted  wholly  or 
partially  by  the  Court  or  a  Judge,  and  if  so  adopted  may  be  enforced  as  a 
judgment  or  order  to  the  same  effect." 

A  question  **  arising  "  in  the  cause  was  held  to  be  one  which  must  neces- 
sarily arise :  Weed  y.  Wardy  40  Ch.  D.  655,  C.  A. ;  and  see  Abser  y.  Ooetze^ 
W.  N.  (80)  204. 

As  to  the  meaning  of  the  word  **  inquiry,"  see  Baroness  Wefdock  y.  River 
Dee  Co,,  19  Q.  B.  D.  155,  158,  169,  C.  A.  ;  Weed  y.  Ward,  sup. 

As  to  the  report  being  of  no  effect  until  adopted  by  the  Coiirt,  see  Serlt  t. 
Fardell,  44  Ch.  D.  299,  301 ;  Dyke  y.  Cannell,  11  Q.  fe.  D.  180. 

By  sect.  14,  *^  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by 
the  Crown), — 

'*  (a)  If  all  the  parties  interested  who  are  not  under  disability  consent; 
or, 

**{h)  If  the  cause  or  matter  requires  any  prolonged  examination  of  docu- 
ments or  any  scientific  or  local  inyesti^tion  which  cannot  in  the 
opinion  of  the  Court  or  a  Judge  conyemently  be  made  before  a  jury 
or  conducted  by  the  Court  through  its  other  ordinary  officers ;  or, 

''(c)  If  the  question  in  dispute  consists  whoHy  or  in  part  of  matters  of 
account; 
the  Court  or  a  Judge  may  at  any  time  order  the  whole  cause  or  matter,  or 
any  question  or  issue  of  fact  arising  therein,  to  be  tried  before  a  special 
referee  or  arbitrator  respectiyely  agreed  on  by  the  parties,  or  before  an 
official  referee  or  officer  of  the  Court." 

Sub-sect,  (c)  applies  when  any  part  of  the  dispute  relates  to  a  matter  of 
account,  although  in  certain  eyents  it  might  become  unnecessary  to  deter- 
mine such  matter  of  account:  Hurlbatt  y.  Barnett  &  Co,,  (1893)  1  Q.  B.  77, 
C.  A. 

The  reference  under  the  section  is  not  a  compulsory  reference  within  sect  8 
of  the  Jud.  Act,  1884,  and  therefore  an  appeal  lies  without  leaye  from  tiie 
decision  of  a  Diyisional  Court  on  an  application  for  a  new  trial  before  an 
official  referee :  Munday  y.  Norton,  (1892)  1  Q.  B.  403,  C.  A. 

This  section  in  substance  follows  sect.  57  of  the  Jud.  Act,  1873,  under 
which  the  Court  declined  to  refer  cases  inyolying  charges  of  fraud  and 
matters  affecting  personal  character,  which  the  Deft  was  entitled  to  haye 
tried  in  open  Court :  Leigh  y.  Brooks,  5  Ch.  D.  592,  C.  A. ;  Russell  y.  Harris^ 
65  L.  T.  762  ;  and  see  Clow  y.  Harper,  26  W.  R.  364 ;  3  Ex.  D.  198. 

A  large  construction  was  to  be  given  to  the  word  **  account" :  Re  Leigh, 
Rowcliffe  r.  L,,  S  Ch.  D.  292,  where  a  claim  in  an  admon  suit  for  a  large 
sum  for  pictures  sold  to  the  testator  was  referred,  though  consisting  only  of 
twenty-four  items  and  no  cross  claims. 

Any  question  of  account  which  might  be  referred  compulsorily  to  a  Master 
under  sect.  3  of  the  C.  L.  P.  Act,  1854,  might  also  be  referred  to  an  official 
referee  under  sect.  57  :  Knight  y.  Coales,  19  Q,  B.  D,  at  p.  302,  C.  A. ;  Ward 
y.  Pilley,  5  Q.  B.  D.  427,  C.  A. 

An  order  of  the  Court  for  reference  to  a  special  referee  may  be  in  one  of 
the  Forms  32  and  33a  in  R.  8.  C,  Appendix  K. :  see  White  y.  Peto,  W.  N. 
(86)  165;  Baroness  Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D.  155,  159,  C.  A. 

Semble,  the  prolonged  examination  of  documents  intended  in  this  section 
is  such  as  is  necessary  in  order  to  enable  the  Judge  to  determine  questions  of 
fact,  not  legal  rights :  Ormerod  y.  Todmordm  Mill  Co,,  8  Q.  B.  D.  664,  667, 
C.  A.,  per  Brett,  M.  R.    • 

In  Pemher  y.  Eames,  W.  N.  (90)  143,  questions  of  law  and  issues  of  fact 
were  referred  with  direction  to  state  a  special  case  under  sect.  19  of  the 
Arbitration  Act,  1899;  and  issues  of  fact  in  a  patent  case  requiring 
scientific  investigation  were  referred :  Saxhy  v.  Gloucester  Wagon  Co,,yf.  N. 
(80)28 ;  Dan.  617. 

Where  the  issue  was  whether  or  not  a  particular  twist  in  a  ship  was  caused 
by  perils  of  the  sea,  and  the  evidence  taken  on  commission  filled  300  printed 
pages,  and  six  scientific  witnesses  were  to  be  examined,  it  was  held  tnat  the 
case  ought  not  to  be  withheld  from  a  jury :  Hamilton  v.  Merchants*  Mar,  Ins, 
Co,,  68  L.  J.  a  B.  544 ;  and  see  Swyny  v.  N,  E,  Ry,  Co,,  74  L.  T.  88. 

A  very  difficult  account  was  directed  to  be  taken  by  an  offidal  referee 
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izifitead  of  in  Chambers,  on  aocount  of  the  great  saying  of  time  whioh  would 
thus  be  effected :  Rochefoucauld  v.  Boust^^  (1897)  1  On.  196,  0.  A. ;  and  see 
8.  C.  (No.  2),  (1898)  1  Ch.  660,  0.  A. 

After  a  reference  under  sect.  14,  the  Court  or  Jud^  can  still  make  an 
order  for  inspection  of  property  the  subject  of  the  action ;  but,  semhU,  it  is 
more  convenient  that  application  should  be  made  to  the  referee  or  arbi- 
trator: Macalpine  v.  Calder,  (1893)  1  Q.  B.  646,  C.  A. 

By  0.  xxxYi,  46,  the  business  to  be  referred  to  the  official  referees  is  to 
be  distributed  among  them  in  rotation  by  the  clerk  to  the  senior  official 
referee  in  rotation,  or  in  such  other  manner  as  the  L.  C.  may  from  time  to 
time  direct. 

By  r.  47  (b),  ''  the  L.  C.  and  the  Lord  Chief  Justice  of  England,  or  either 
of  them,  shall  haye  power  to  order  the  transfer  of  any  causes  or  matters 
from  any  one  or  more  of  the  official  referees  to  any  other  or  others  of  them, 
wheneyer,  in  his  opinion,  it  shall  be  expedient  so  to  do,  haying  regard  to  the 
state  of  the  business  pending  before  the  referees." 

As  to  appeals  from  orders  of  reference,  and  that  the  discretion  of  the  Judge 
will  not  as  a  rule  be  interfered  with,  see  Ormerod  y.  Todmorden  Mill  Co,, 
8  a  B.  D.  664,  C.  A. ;  Hoch  y.  Boor,  49  L.  J.  Q.  B.  667 ;  43  L,  T.  245 ; 
Knight  y.  Coales,  19  Q.  B.  D.  296. 
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By  the  Arbitration  Act,  1889,  s.  16  (1),  **in  all  cases  of  reference  to  an 
official  or  special  referee  or  arbitrator  under  an  order  of  the  Court  or  a  Judge 
in  any  cause  or  matter  the  offidal  or  special  referee  or  arbitrator  shall  be 
deemed  to  be  an  officer  of  the  Court,  and  shall  haye  such  authority  and  shall 
conduct  the  reference  in  such  manner  as  may  be  prescribed  by  rules  of  Court, 
and  subject  thereto  as  the  Court  or  a  Judge  may  direct." 

The  provision  that  the  referee  is  to  be  deemed  an  officer  of  the  Court  applies 
to  references  under  sect.  14  as  well  as  to  those  under  sect.  13:  Be  Palmer, 
P.  y.  ffardwick,  63  L.  T.  302. 

By  0.  xxxYi,  48,  *' where  any  cause  or  mattei>  or  any  question  in  any 
cause  or  matter,  is  referred  to  a  referee,  he  may,  subject  to  the  order  of  the 
Court  or  a  Judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which  he  may 
deem  most  conyenient,  and  have  any  inspection  or  yiew,  either  by  himself  or 
with  his  assessors  (if  any),  which  he  may  deem  expedient  for  the  better 
disposal  of  the  controyersy  before  him.  He  shall,  unless  otherwise  directed 
by  the  Court  or  a  Judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar 
manner  as  in  actions  tried  with  a  jury." 

The  provision  as  to  sitting  de  die  in  diem  is  merely  directory,  and  non- 
compliance with  it  is  not  per  se  a  ground  for  setting  aside  an  award :  Bohineon 
y.  B.,  24  W.  R.  675 ;  36  L.  T.  337.  By  r.  66  (c),  the  provision  is  not  applicable 
where  the  arbitrator  is  appointed  otherwise  than  by  an  order  of  Court. 

As  to  the  power  of  a  referee  to  make  a  peremptory  appointment  for  the 
hearing,  see  Baroness  Wenlock  y.  Biver  Dee  Co.,  63  L.  J.  Q.  B.  208 ;  32  W.  E. 
220;  49L.  T.  617. 

Sect.  18  of  the  Arbitration  Act,  1889,  provides  that,  "(1)  the  Court  or  a 
Judge  may  order  that  a  writ  of  euhpoena  ad  testificandum  or  of  subpoena  duces 
tecum  shall  issue  to  compel  tiie  attendance,  before  an  official  or  special  referee, 
or  before  any  arbitrator  or  umpire,  of  a  witness  wherever  he  may  be  within 
the  United  Kingdom. 

**  (2)  The  Court  or  a  Judge  may  also  order  that  a  writ  of  habeas  corpus  ad 
testificandum  shall  issue  to  bring  up  a  pnsoner  for  examination  beiore  an 
official  or  special  referee,  or  before  any  aroitrator  or  umpire." 

For  the  practice  as  to  suing  out  subpoena  ad  testificandum  or  duces  tecum, 
see  O.  xxxvn,  26 — 34. 

The  evidence  before  a  referee  is  to  be  taken,  the  attendance  of  witnesses 
enforced,  and  the  trial  to  be  conducted,  as  nearly  as  circumstances  will  admit, 
as  trials  are  conducted  before  a  Judge :  0.  xxxvi,  49. 

Under  this  rule,  an  official  referee  to  whom  an  action  has  been  referred 
for  trial  has  power  to  grant  a  commission  to  examine  witnesses  abroad,  and 
his  decision  is  subject  to  review  by  the  Judge  at  Chambers :  Hayward  y« 
Mutual  Beserve  Assoc.,  (1891)  2  Q.  B.  236 ;  39  W.  B.  624. 
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Where  Tolmninons  oorrespondenoe  is  {yrodnoed  before  a  referee  and  oouosel 
propose  to  cross-examine  Beriatim  upon  it,  the  proper  course  is  to  adjourn  for 
selection  of  what  is  material :  He  Maplin  8and$,  W.  N.  (94)  41,  184,  G.  A. ; 
71  L.  T.  66,  694. 

By  r.  60,  subject  to  any  order  to  be  made  by  the  Court  or  Judge,  the 
referee  shall  have  the  same  authority  with  respect  to  discovery  and  pro- 
duction of  documents,  and  in  the  conduct  of  any  reference  or  trial,  and  the 
same  power  to  direct  that  judgment  be  entered  for  any  or  either  party  as  a 
Judge  of  the  High  Ck)urt. 

An  official  referee  has  power  to  make  an  order  for  addition  of  parties  under 
O.  XVI,  11 :  Byrne  v.  Brovm,  22  Q.  B.  D.  657,  C.  A.  As  to  appeal  to  Judge 
at  Chambers  from  official  referee  declining  to  postpone  hearing,  see  Richard 
V.  Talhot,  38  W.  E.  478. 

By  the  Arbitration  Act,  1889,  s.  22,  any  person  who  wilfully  and  corruptly 
gives  false  evidence  before  any  referee  shall  be  guilty  of  perjury  as  if  the 
evidence  had  been  ^ven  in  open  Court,  and  may  be  dealt  wiui,  prosecuted, 
and  punished  accordingly. 

By  O.  zxxvi,  61,  <*  nothing  in  these  rules  contained  shall  authorize  any 
referee  to  commit  any  person  to  prison  or  to  enforce  any  order  by  attachment 
or  otherwise.*' 

By  r.  62,  'Hhe  referee  may,  before  the  conclusion  of  any  trial  before  him, 
or  by  his  report  under  the  reference  made  to  him,  submit  any  question 
arising  therein  for  the  decision  of  the  Court,  or  state  any  facts  specially, 
with  power  to  the  Court  to  draw  inferences  therefrom,  and  in  any  such  case 
the  order  to  be  made  on  such  submission  or  statement  shall  be  entered  as  the 
Court  may  direct ;  and  the  Court  shall  have  power  to  require  any  explanation 
or  reasons  from  the  referee,  and  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  re-trial  or  further  consideration  to  the  same  or  any  other 
referee ;  or  the  Court  may  decide  the  question  referred  to  any  referee  on  l^e 
evidence  taken  before  him,  either  with  or  without  additional  evidence  as  the 
Court  may  direct." 

A  motion  under  this  rule  to  remit  issues  to  a  referee  need  not  be  made 
within  the  time  limited  for  moving  against  the  verdict  of  a  juiy :  Dyke  y. 
Canndl,  1 1  Q.  B.  D.  180r  explaining  Sullivan  y.  RivingUm,  28  W.  B.  372. 

The  Arbitration  Act,  1889,  s.  19,  provides  that,  "any  referee,  arbitrator, 
or  umpire  may  at  any  stage  of  the  proceedings  under  a  reference,  and  shall, 
if  so  directed  oy  the  Court  or  a  Jud^,  state  in  ti^e  form  of  a  special  case  for 
the  opioion  of  the  Court  any  question  of  law  arising  in  the  course  of  the 
reference." 

By  0.  xxxvi,  65  (c),  the  provisions  of  the  above  rules,  and  of  rr.  53  to  55 
V.  in/.),  are  to  apply,  where  any  cause  or  matter  or  any  question  or  issue  of 
act  therein  is  referred  to  an  officer  of  the  Court  or  to  a  special  referee  or 
arbitrator. 

Where  the  report  of  a  referee  does  not  direct  any  act  to  be  done,  two 
days*  notice  of  motion  for  judgment  dismissing  the  action  is  sufficient  under 
O.  XL,  7 :  Larkin  y.  Lloyd^  64  L.  T.  507. 
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By  sect.  15,  sub-sect.  2,  of  the  Arbitration  Act,  1889,  the  report  or  award 
of  an  official  or  special  referee  or  arbitrator  on  any  reference  under  an  order 
of  the  Court  or  a  Jud^e  is,  unless  set  aside  by  the  Court  or  a  Judge,  to  be 
equivalent  to  the  verdict  of  a  jury. 

The  section  does  not  afiPect  the  finality  of  the  award  of  an  arbitrator  under 
a  reference  by  consent  of  the  parties,  including  matters  other  than  the  action, 
and  owing  its  validity  to  such  consent :  Darlington  Wagon  Co.  v.  Harding^ 
(1891)  1  Q.  B.  245,  C.  A. 

A  referee  acting  under  sect.  57  of  the  Jud.  Act,  1873  (corresponding  with 
sect.  14  of  the  Arbitration  Act,  1889),  was  not  bound  to  set  out  in  his  report 
the  reasons  or  grounds  for  his  findings  of  fact :  Miller  v.  Pilling^  9  Q.  B.  D. 
736,  C.  A. ;  and  so  where  a  preliminary  account  was  referred :  WaUcerY.  Bunkell, 
22  Ch.  D.  722,  C.  A.  (per  £ay,  J.) ;  but  the  report  should  state  what  items  of 
an  account  haye  been  allowed  and  what  disallowed :  Burrard  y.  Cali9her,  19 
Ch.  D.  644. 
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And  a  referee  is  not  bonnd  to  take  accounts  and  inqniries  in  the  strict  waj 
nsoal  before  the  Master,  though  he  may  adopt  that  course  if  he  thinks  it 
expedient :  In  re  Taylor,  Twrpin  v.  Pain,  44  Oh.  D.  128 ;  g.  v.  as  to  the 
practice  and  method  of  taking  accounts  before  an  official  referee. 

By  0.  xxxTi,  53,  *<  whenever  a  report  shall  be  made  by  a  referee,  he  shall 
on  the  same  day  cause  notice  thereof  to  be  given  to  all  the  parties  to  the 
trial  or  reference  before  him,  by  prepaid  post  ktter,  directed  to  the  address 
for  service  of  each  party,  who  shall  m  due  course  of  post  be  deemed  to  have 
notice  of  such  report." 

By  r.  54,  <*  where,  under  sect.  13  of  the  Arbitration  Act,  1889,  the  report 
of  the  referee  has  been  made  in  a  cause  or  matter  the  further  consideration 
of  which  has  been  adjourned,  it  shall  be  lawful  for  any  party,  on  the  hearing 
of  such  further  consideration,  without  notice  of  motion  or  summons,  to  apply 
to  the  Court  or  Judge  to  adopt  the  report,  or  without  leave  of  the  Court  or  a 
Judge  to  give  not  less  than  four  dayr  notice  of  motion,  to  come  on  with  the 
farther  consideration,  to  vary  the  rex>ort  or  to  remit  the  cause  or  matter  or 
any  part  thereof  for  re-hearmg  or  further  consideration  to  the  same  or  any 
other  referee." 

By  r.  55,  '<  where,  imder  sect.  13  of  the  Arbitration  Act,  1889,  the  report 
of  the  referee  has  been  made  in  a  cause  or  matter  the  further  consideration 
of  which  has  not  been  adjourned,  it  shall  be  lawful  for  any  party  by  an  eight 
days*  notice  of  motion  to  apply  to  the  Court  to  adopt  and  carry  into  effect  the 
report  of  the  referee,  or  to  vary  the  report,  or  to  remit  the  cause  or  matter  or 
any  part  thereof  for  re-hearing  or  further  consideration  to  the  same  or  any 
other  referee." 

No  summons  to  confirm  the  report  is  required  before  the  case  is  restored  to 
the  paper :  Deaam  v.  Dolby,  51  L.  J.  Ch.  248 ;  80  W.  E.  817.  As  to  the 
object  of  the  rule,  see  Larkin  v.  Lloyd,  W.  N.  (91)  71.  In  order  to  vary  the 
report  on  the  ground  of  rejection  of  evidence,  substantial  wrong  must  be 
ahown :  Re  Maplin  8anda,  W.  N.  (94)  41,  184,  C.  A. ;  71  L.  T.  56,  594. 

In  the  absence  of  notice  of  motion  to  vary  or  remit  the  report  the  Court 
will  not  on  further  consideration  review  the  referee's  finding  on  the  evidence : 
Be  Fitton,  63  L.  J.  Ch.  164;  70  L.  T.  397;  42  W.  E.  281. 

For  the  practice  on  motion  to  vary  the  report,  see  Burrard  y.  Calieherf  19 
Ch.  D.  644 ;  Be  Taylor,  Turpin  v.  Pain,  44  Ch.  D.  128. 

The  Court  may  differ  from  the  referee  as  to  any  finding  which  is  an 
inference  from  the  facts  reported :  Longman  v.  East,  3  C.  P.  D.  142,  155, 
O.  A. ;  and  see  further,  Buss,  on  Arb.  2Vl  d  eeq. 


JUDGMENT  ON  TBIAL  BEFOBE  BEFEBEE. 

By  O.  XL,  2,  every  referee  to  whom  a  cause  or  matter  shall  be  referred 
shall  direct  how  judgment  shall  be  entered,  and  such  judgment  shall  be 
entered  acoordinely  by  a  master  or  registrar,  as  the  case  may  be ;  and  by  r.  6, 
where  at  a  trial  by  a  referee  he  has  (urected  that  any  judgment  be  entered, 
any  party  may  move  to  set  aside  such  Jud^ent,  and  to  enter  any  other 
judgment,  on  the  ground  that  iipon  the  nnding  as  entered  the  judgment  is 
'WTon^,  **  provided  that  in  the  Q.  B.  D.  such  motion  shall  be  made  to  a 
Divisional  Court." 

Judgment  when  entered  takes  effect  from  the  date  when  the  requisite 
documents  are  left  with  the  proper  officer  for  the  purpose  of  such  entiy,  not 
(as  in  the  case  of  a  judgment  by  a  Judge  in  Court)  from  the  time  when  it  is 
pronounced :  see  0.  XLi,  3,  4. 

Where  ludgment  has  been  actually  entered,  pursuant  to  the  official  referee's 
report  ana  direction,  any  motion  to  set  aside  the  judgment  must  be  made  not 
to  the  Ch.  D.,  but  to  the  Court  of  Appeal :  8erle  v.  Farddl,  44  Ch.  D.  299 ; 
Buss,  on  Arb.  375 ;  but  see  Palmer  v.  Hardwicke,  W.  N.  (90)  162 ;  63  L.  T. 
302 ;  Buss,  on  Arb.  144. 

But  in  Q.  B.  D.  it  was  held  that,  though  judgment  had  been  entered, 
application  might  be  made  to  the  Divisiomd  Court  to  set  aside  the  findings 
on  which  it  was  based :  Proud/oat  v.  Hart,  25  Q.  B.  D.  43. 

On  appeal  the  Court  has  power  not  only  to  set  aside  the  judgment  which 
the  referee  has  ordered  to  be  entered  for  the  Pit,  but  to  enter  judgment  for 
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fhe  Deft:  Clark  y.  SanneMchein,  25  Q.  B.  D.  464,  C.  A. ;  a£Siming  3.  C,  ib. 
226. 

In  the  Ch.  D.  judgments  which  any  official  or  special  referee  has  directed 
to  be  entered  will  1^  entered  by  the  registrars;  and  in  Chancery  cases  the 
report  is  filed  in  the  Central  Office. 

Where  there  has  been  a  trial  before  an  official  referee,  a  motion  for  a  new 
trial  must  be  made  in  the  High  Court,  the  Jud.  Act,  1890,  s.  1,  not  being 
appUoable  to  such  a  case :  Oower  y.  TohiU^  39  W.  B.  193 ;  Buss,  on  Arb. 
2220. 

Where  the  reference  is  as  to  nuisance,  and  the  referee  reports  that  no 
nuisance  exists,  the  Deft  may  moye,  imder  O.  XL,  7  (t^.  sup,  p.  364),  for 
judgment  diBmiamng  the  action  with  costs :  Larkin  y.  Lloyd,  W.  X^.  (91)  71 ; 
64  L.  T.  507. 


008T8  OF  BEPBBENOB  BBFOBX  OFFICIAL  OB  BFSdAL  BEFEBSE. 

By  0.  xzxyi,  55b,  where  the  whole  of  any  cause  or  matter  is  refetred  to 
an  official  referee  under  an  order  of  Court,  he  may,  subject  to  any  directions 
in  the  order,  exercise  the  same  discretion  as  to  costs  as  the  Court  or  a  Judge 
could  haye  exercised. 

Under  sect.  15,  sub-sect.  2  (v.  8up,  p.  418),  if  the  award  and  order  of 
reference  are  both  siLent  as  to  costs,  the  costs  follow  the  eyent :  Carr  Bros.  y. 
DtmgheHy,  67  L.  J.  Q.  B.  371. 

By  the  Arbitration  Act,  1889,  s.  15  (3),  the  remuneration  to  be  paid  to  any 
n>ecial  referee  or  arbitrator  to  whom  any  matter  is  referred  under  order  of 
the  Court  or  a  Judge  shall  be  determined  by  the  Court  or  Judge. 

In  WallU  y.  Lidifidd,  W.  N.  (76)  130 ;  and  in  i?c  Perrin,  Court  y.  P., 
M.  B.,  31  Jan.  1876,  B.  127,  where  the  referees  were  Queen's  counsel,  the 
remuneration  allowed  was  fiye  guineas  a  sitting.  In  the  latter  case  a  fee  of 
two  guineas  for  a  conference  was  allowed. 

As  to  the  power  of  the  Jud^  to  order  that  extra  costs  occasioned  by  trial 
before  official,  instead  of  special,  referee  be  reserved,  see  London  and  Lane 
Fire  In$.  Co.  y.  British  American  Assoc,  54  L.  J.  Q.  B.  302 ;  52  L.  T.  385. 
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CHAPTER  XX7II. 


EXECUTION  AND  CONTEMPT. 


Section  I. — ^Execution  Generally. 

(l.)  ENFOBCINO  DEOBSES,  JTTDGMSNTS)  A2n)  0BDBB8. 
PE00E88  AGAINST  FEBSONB  NOT  FBIYILEOED. 

Bt  the  Jud.  Act,  1873,  s.  100,  the  word  judgment  indudes  decree. 

By  0.  xui,  24,  **  every  order  of  the  Court  or  a  Judge,  in  any  cause  or 
matter,  may  be  enforced  (which  includes  enforcement  by  action :  see  PritcheU 
V.  English  SyndicaU,  (1899)  2  Q.  B.  428,  C.  A. ;  Godfrey  v.  George,  (1896) 
1  Q.  £.  48,  C.  A. ;  Norton  y.  Gregory,  73  L.  T.  10}  against  all  persons  bound 
thereby  in  the  same  manner  as  a  judgment  to  tne  same  effect."  But  the 
word  judgment  in  other  Acts  of  Parliament  does  not  of  necessity  include 
order :  Exp.  Chinery,  12  Q.  B.  D.  342,  0.  A. 

By  r.  26,  any  person  not  being  a  party  to  a  cause  or  matter  who  obtains 
any  order,  or  in  whose  favour  any  order  is  made,  shall  be  entitled  to  enforce 
obedience  to  such  order  by  the  same  process  as  if  he  were  a  party ;  and  any 
person,  not  being  a  party  to  a  cause  or  matter,  against  whom  obedience  to 
any  judgment  or  order  may  be  enforced,  is  liable  to  the  same  process  for 
enforcing  obedience  to  such  judgment  or  order  as  if  he  were  a  party. 

A  judgment  or  order  requiring  a  person  to  do  an  act  is  to  state  a  time,  or 
time  after  service,  within  which  the  act  is  to  be  done  :  0.  xu,  5 ;  or  a  limit 
of  time  may  be  supplied  by  an  order  on  motion :  see  Gilbert  v.  Endean,  9  Ch. 
D.  259,  266 ;  and  the  copy  judgment  or  order  which  is  to  be  served  is  to  bear 
an  indorsement  warning  the  person  served  that  if  he  neglects  to  obey  he  will 
be  liable  to  process  of  execution :  0.  XLi,  5. 

Where  the  person  liable  (by  0.  Lxxi,  1,  person  includes  a  body  corporate) 
is  not  a  body  corporate,  and  is  not  privileged : — 

1.  A  judgment  for  recovery  by  or  payment  to  a  person  of  money 

may  be  enforced  by  any  of  the  modes  by  which  a  judgment 
or  decree  for  the  payment  of  money  of  any  Court,  whose 
jurisdiction  was  transferred  by  the  Jud.  Act,  1873,  might 
have  been  enforced  at  the  commencement  of  the  Act: 
O.  XLn,  3 ;  that  is  to  say : — 

(a.)  A  judgment  for  recovery  of  money  may  be  enforced 
immemately,  or  on  the  expiration  of  any  time 
allowed  for  payment, 

(1.)  By wrii  of  fi»  fay  Of  degit ; 

and  on  return  of  these  writs,  by  the  other  writs  in 

aid :  0.  xuii,  2,  3,  5 ; 

— and,  in  the  case  of  lands  actually  delivered  in 

execution,  by  proceedings  for  sale  after  process 

of  execution  has  been  registered :  v.  in/.  Chap. 

XLVII.,  "MOBTGAOES.*^ 

(2. )  By  proceedings  for     .     .     .     .     .    .    aUaehment  of  debU ; 

0.  XLv;    V.    inf.    Chap.  XXVUI.,   "Chaboino 
Obdebs." 
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(3.)  Upon  proof  of  means,  and  neglect  or  reftual  to 
pay,  by  an  order  on  notice  for  .  .  committal  for  six  weekt ; 
82  &  33  y.  0.  62,  8.  5.  As  to  tlds  section,  see 
Bankruptcy  Act,  1883  (46  &47  Y.  c.  52),  s.  103 ;  and 
Bankruptcy  Bules,  1883,  r.  265.  The  jurisdiction  to 
commit  for  six  weeks  is  transferred  to  bankruptcy. 

(4.)  Where  there  is  any  impediment  in  the  way  of 
execution  at  law,  by  the  appointment  of  a  reoeiver  by 
way  of  equitable  execution :  v.  inf.  Chap.  XXXII., 

(5.)  A  judgment  for  payment  to  a  person  of  money  may 
be  enforced 
(1.)  Whether  a  time  be  limited  or  not — ^without  sendee 
(see  Land  Credit  Cd.  of  Ireland  y.  Fermoy,  5  Ch.  323), 
by  any  of  the  modes  by  which  a  judgment  for  the 
recovery  of  monej  is  enforced. 
(2.)  Where  by  the  judgment  or  any  subsequent  order 
a  tame  is  limited. 
Upon  proof  of  due  service  of  the  judgment  (or 

order^  limiting  tame  and  of  non-compliance : — 
(«)  In  tne  case  of  a  trustee  or  person  in  a  fiduciary 
capacity,  or  a  solr  in  his  character  as  an  officer  of 
the  Court :  Debtors  Act,  1869  (32  &  33  V.  c.  62), 
8.  4 ;  by  leave  of  the  Court  or  a  Judge  on  notice, 

by writ  of  aUachment ; 

O.  xuv,  2 ;  inf.  Sect,  m.,  p.  438. 
[A  return  by  the  sheriff  is  enforced  by  order 

for ....     committal  or  attachment  of  the  sheriff; 
see  inf.v,  446;  O.  ui,  11.] 
On  return  by  the  shenff  non  est  inventus  on  motion 

ex  parte  hy  the serjeant-at-arms; 

{&)  After  attachment,  by  leave  of  the  Court  on  motion 

ex  parte,  or 
(7)  Where  no  attachment  has  issued,  without  leave 

by writ  0/ sequestnUion ; 

V.  inf.  Sect.  VI.,  p.  450. 

2«  A  judgment  for  payment  of  money  into  Court 

may  be  enforced :  O.  xui,  4 ;  upon  proof  of  due  service  of 
the  judgment  (or  order)  limiting  time,    and  of   non- 
payment — 
(a.)  Without  further  order :  O.  xun,  6 ;  see  Sprunt  v. 

Pughy  7  Ch.  D.  567:  by writofsequestraUon; 

(b,)  In  the  case  of  a  trustee  or  person  in  a  fiduciary 

capacity,  or  a  solr  in  his  character  as  an  officer  of 

the  Court :  32  &  33  Y.  c.  62,  s.  4 ;  by  order  of  the 

.    Court  or  a  Judge  on  notice,  by     .    .     .    writ  of  attachment ; 

(e.)  By  equitable  execution,  as  in  No.  1 :  Be  Coney,  C.  v. 

Bennett,  29  Ch.  D.  993. 

3.  A  judgment  for  the  recovery  or  for  delivery  of  possession  of  land 

may  be  enforced :  O.  xui,  5  ; 

(a.)  If  to  the  effect  that  a  party  do  recover  possession, 

without  service :  O.  xlvii,  1 ;  and 
((.)  If  to  the  effect  that  any  person  do  deliver  possession 

upon  proof  of  due  servioe  of  the  judgment  (or  order) 

limiting  time,  and  of  non-compliance :  r.  2 ;  by 

writ  of  possession ; 

inf,  p.  436. 
(c.)  In  the  latter  case  the  judgment  may  also  be  enforced 

as  a  judgment  to  do  any  act :  inf  No,  6. 

4.  A  judflpoaent  for  the  deHvery  of  any  property 

(otner  than  land  or  money)  may  oe  enforced :  0.  ZLn,  6 ; 

(a.)  Without  service  oy writ  of  delivery ; 

0.  XLVin,  V.  inf,  p.  437. 
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Or  in  special  dromnstances  by  order  of  Oourt,  by 

wrU  of  (usiikmce  ; 
V.  inf.  pp.  431,  436. 
(6.)  Upon  proof  of  due  service,  &c. : — 
As  a  judgment  to  do  any  act :  in/.  No.  6, 

6.  A  judgment  to  do  any  act 

(omer  than  payment  of  money)  may  be  enforced  upon  proof 
of  due  service,  &c. ;  O.  xui,  7 ; 

(a.)  Where  a  time  is  limited  by  the  judgment,  without 

further  order  by writ  of  aequestration  ; 

O.  XLni,  6. 
(5.)  By  order  of  the  Court  or  a  Judge  on  notice  by 

writ  of  attachment ; 

And  subsequent  process  as  in  No.  1 ;  0.  xuv. 
(c.)  By  order  on  notice  for    .     .    •    .    .     .    .    .    •    commiUal; 

inf.  Sect,  m.,  p.  438,  and  Sect.  YII.,  p.  463. 

6.  A  judgment  to  abstain  from  doing  any  act 

may  be  enforced :  0.  xlh,  7. 

(a.)  By  order  of  the  Court  or  a  Judge  on  notice  by 

vnit  of  atUichment ; 

0.  XLTV. 

((.)  By  order  on  notice  for commiUah 

7.  An  order  to  answer  interrogatories  or  to  give   discovery  or 

inspection  of  documents 

upon  proof  of  service  *  on  the  person  liable  or  his  solr: 
O.  XXXI,  21,  22 ;  and  of  non-compliance,  may  be  enforced 
bv  order  of  the  Court  or  a  Judge  on  notice,  by  .  writ  of  attaehment ; 

And  as  to  other  remedies  in  default,  v,  sup..  Chap.  Vll., 
**Dl800VEEY,"  pp.  96,  97. 

8.  A  judgment  or  order  for  payment  of  costs : — 

If  ascertained,  so  soon  as  the  costs  are  payable,  or  after  any 

time  limited :  0.  XLii,  17 ;  and. 
If  not  ascertained,  on  filing  the  taxing  master^s  certificate, 

and, 
If  not  ascertained,  where  a  time  is  limited  after  taxation,  on 

filing  the  taxing  master's  certificate  and  on  proof  of  service 

of  the  order  and  certificate,  may  be  enforced— 

(a.)  Without  service,  or  on  proof  of  due  service  where  a 
time  is  limited  to  run  from  service,  or  service  of 
the  order  and  certificate  is  requisite  as  above  men- 
tioned, by writ  of  ft,  fa,  or  elegit ; 

(6.)  Upon  proof  of  due  service  of  the  order  limiting 
time,  and  (if  the  costs  are  not  ascertained)  of  the 
certificate. 

(i.)  In  the  case  of  a  solr  ordered  to  pay  costs  for 
misconduct  as  such,  by  order  of  the  Court,  or 
a  Judge  on  notice,  by    ....    writ  of  attachment ; 
O.    xliy;    and   subsequent   process   as   in 
No.  1; 

Or,  at  the  option  of  the  person  entitled,  by 
leave  of  the  Court  or  a  «f ud^e  (witiiout  any 
previous  four-day  order :  Be  Lumley,  Exp, 
Cathcart,  ( 1 894)  2  Ch.  27 1 ,  C.  A. ;  ^  Deakin, 
Exp.  Cathcart,  (1900)  2  Q.  B.  478,  0.  A.) : 

O.  XLin,  7;  by writ  of  sequeetraiion  ; 

see  Snow  v.  BoUouy  17  Ch.  D.  433. 
(iL)  In  the  case  of  any  other  person,  by  writ  of 
attachment,  committal,  or  attacmnent  of 
debts,  as  in  the  case  of  an  order  for  pay- 
ment of  money,  or  (by  leave  of  the  Court) 
sequestration:  0.  xun,  7;  v,  sup.  No.  1. 
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FB0CB8S  A0AIK8T  FABTICT7LAB  FSB80KS  OB  FABTIE8. 

1.  Agairut  Partners : — 

By  O.  XLTniA  (June,  1891),  r.  8,  "where  a  judgment  is  against  a  fizm, 
execution  may  issue : — 

ia.)  Against  any  property  of  the  partnershij)  within  the  jurisdiction : 
5. }  Against  any  person  who  has  appeared  in  his  own  name  under  r.  5  or 
6 ''  (substituted  for  0.  xii,  15),  **  or  who  has  admitted  on  the  plead- 
ing that  he  is,  or  who  has  been  adjudged  to  be,  a  partner : 

(c. )  Agamst  any  person  who  has  been  individually  served,  as  a  partner, 
with  the  writ  of  summons,  and  has  failed  to  appear. 

If  the  party  who  has  obtained  judgment  or  an  order  daims  to  be  entitled 
to  issue  execution  against  any  otner  person  as  being  a  member  of  the  firm, 
he  may  apply  to  the  Court  or  a  Judge  for  leave  so  to  do ;  and  the  Court  or 
Judge  may  ^ve  such  leave  if  the  liability  be  not  die^ted,  or,  if  such 
liabuity  be  disputed,  may  order  that  the  liability  of  such  person  be  tried  and 
determmed  in  any  manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  and  determined.  But  except  as  against  any  property  of  the  partner- 
ship, a  judgment  against  a  finn  shall  not  render  liable,  release,  or  otherwise 
affect  any  member  thereof,  who  was  out  of  the  jurisdiction  when  the  writ  was 
issued,  and  who  has  not  appeared  to  the  writ,  unless  he  has  been  made  a 
party  to  the  action  under  O.  xi,  or  has  been  served  within  the  jurisdiction 
after  the  writ  in  the  action  was  issued.** 

And  see  0.  xlyiiia,  4,  5,  6,  obviating  difficulties  which  formerly  arose 
in  cases  of  default  in  appearance,  as  indicated  in  Daviea  A  Co,  v.  Andre  dk  Co,, 
24  Q.  B.  D.  698,  C.  A. 

By  0.  XLYIIIA,  10,  the  above  rules  are  to  apply  "  to  actions  between  a 
firm  and  one  or  more  of  its  members,  and  to  actions  between  firms  having 
one  or  more  members  in  common,  provided  such  firm  or  firms  carry  on 
business  within  the  jurisdiction ;  but  no  execution  shall  be  issued  in  such 
actions  without  leave  of  the  Court  or  a  Judge,  and  on  an  application  for 
leave  to  issue  such  execution  all  such  accounts  and  inquiries  may  ba  directed 
to  be  taken  and  made,  and  directions  given,  as  may  be  just." 

By  the  Partnership  Act,  1890  (33  &  54  Y.  c.  39),  s.  23,  after  the  com- 
mencement of  that  Act  (1st  January,  1891),  a  writ  of  execution  is  not  to 
issue  against  any  partnership  property,  except  on  a  judgment  against  the 
firm.  The  Court  or  a  Judge  **  may,  on  the  application  by  summons  of  any 
judgment  creditor  of  a  partner,  make  an  order  chargmg  that  partner^s 
interest  in  the  partnership  property  and  profits  with  payment  of  the  amount 
of  the  judgment  debt  and  interest  thereon,  and  may  by  the  same  or  a  sub- 
sequent order  appoint  a  receiver  of  that  partner's  share  of  profits  (whether 
already  declared  or  accruing)  and  of  any  other  money  which  may  be  coming 
to  him  in  respect  of  the  partnership,  and  direct  all  accounts  and  inquiries, 
and  give  all  other  orders  and  directions  which  might  have  been  directed  or 
given  if  the  charge  had  been  made  in  favour  of  the  judgment  creditor  by  the 
partner,  or  which  the  circumstances  of  the  case  may  require."  The  other 
partner  or  partners  are  to  be  at  liberty  at  any  time  to  redeem  the  interest 
charged,  or,  in  case  of  a  sale  being  directed,  to  purchase  the  same. 

By  0.  XLYI,  la,  '*  every  summons  by  a  separate  judgment  creditor  of  a 
partner  for  an  order  charging  his  interest  in  the  partnership  property  and 
profits  under  sect.  23  of  the  Partnership  Act,  1890  (53  &  54  Y.  c.  39),  and  for 
such  other  orders  as  are  thereby  authorized  to  be  made,  shall  be  served  in  the 
case  of  a  partnership  other  than  a  cost  book  co.  on  the  judgment  debtor  and 
on  his  partners,  or  such  of  them  as  are  within  the  iuriscuction,  or,  in  the  case 
of  a  cost  book  co.,  on  the  judgment  debtor  and  the  purser  of  the  co. ;  and 
such  service  shall  be  good  service  on  all  the  partners  or  on  the  cost  book  co. 
as  the  case  may  be,  and  all  orders  made  on  such  summons  shall  be  similarly 
served.*' 

lb :  *'  Every  application  which  shall  be  made  by  any  partner  of  the  judg- 
ment debtor  under  the  same  section  shall  be  made  by  summons,  and  suck 
summons  shall  be  served  in  the  case  of  a  partnership  other  than  a  cost  book 
CO.  on  the  judgment  creditor  and  on  the  judgment  debtor,  and  on  such  of  the 
other  partners  as  shall  not  concur  in  the  application  and  as  shall  be  within 
the  juris4iction,  or,  in  the  case  of  a  cost  biKuk  oo.,  on  the  judgment  creditor 
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and  on  the  judgment  debtor  and  on  the  purser  of  the  co.,  and  such  service 
shall  be  good  service  on  all  the  partners  or  on  the  cost  book  co.,  as  the  case 
mav  be,  and  all  orders  made  on  such  summons  shall  be  similarly  served.** 

The  remedies  of  a  separate  judgment  creditor  of  a  partner  under  the  section 
are  in  general  such  only  as  he  would  have  had  if  the  charge  had  been  made 
by  the  partner;  and  therefore,  in  the  absence  of  special  circumstances,  he 
cannot  obtain  an  order  directing  the  other  partners  to  render  partnership 
accounts :  Brouniy  Janson  A  Co,  y.  Hutchinson  dk  Co,  (No.  2),  (1895)  2  Q.  B. 
126,  0.  A. 

llie  section  applies  to  a  foreign  firm  having  a  branch  house  of  business  in 
England:  Brown^  Janson  &  Co,  v.  Hutchinson  &  Co,  (No.  1),  (1895)  1  Q.  B. 
737,  0.  A. 

A  charging  order  under  the  section,  being  a  proceeding  in  invxtum^  is  not 
a  **  transaction"  protected  by  sect.  49  of  the  Bankruptcy  Act,  1883 :  Wild  y» 
Southwood,  (1897)  1  Q.  B.  317. 

As  to  the  procedure  generally  where  one  partner  is  an  infant,  see  Lovell  v. 
Beauchamp,  (1894)  A.  0.  607,  H.  L.,  varying  decision  of  C.  A.,  (1894)  1  Q.  B. 
801. 

O.  XLvniA,  r.  1,  apj^lies  to  a  firm  which  carries  on  business  within  the 
jurisdiction,  although  it  be  a  foreign  or  colonial  firm,  the  members  of  which 
are  resident  out  of  tne  jurisdiction :  Worcester  City  and  County  Banking  Co, 
V.  Firbank,  Pauling  &  Co.,  (1894)  1  Q.  B.  784,  C.  A. 

Where  judgment  is  recovered  against  co-partners  in  the  firm  name,  if  one 
of  the  members  has  left  the  firm  to  the  knowledge  of  the  Pit  before  the  com- 
mencement of  the  action,  and  has  not  appeared  to  the  writ  in  his  own  name, 
or  been  admitted  or  adjudged  to  be  a  partner,  the  Pit — in  order  to  be  en- 
titled to  obtain  leave  to  issue  execution  under  r.  8  of  0.  XLVinA,  sup. — must 
have  served  him  with  the  writ  in  accordance  with  the  proviso  to  r.  3 :  Wigram 
V.  Cox,  Sons,  Buckley  &  Co,,  (1894)  1  Q.  B.  792. 

Under  0.  xlyiiia,  an  action  can  be  brought  against  a  firm  after  its 
dissolution,  if  the  cause  of  action  accrued  previously  thereto  :  Be  Wenham; 
Exp.  Battams,  {1900)  2  Q.  B.  698,  C.  A. 

2.  Against  Bodies  Corporate  or  Politic : — 

By  0.  xiJi,  31,  any  judgment  or  order  against  a  corp.  wilfully  disobeyed 
may,  by  leave  of  the  Court  or  a  Judge,  be  enforced  by  sequestration  agamst 
the  corporate  property,  or  by  attachment  against  the  directors  or  other  officers 
thereof^  or  by  writ  of  sequestration  against  theii-  property. 

The  writ  of  distringas,^  formerly  necessary  before  makmg  an  order  for  the 
writ  of  sequestration  to  issue  against  a  corporate  body,  and  in  case  of  a 
return  nulla  bona,  the  subsequent  writs  of  alias  and  pluries  distringas  are 
not  now  necessary,  since  the  word  **  person,"  by  0.  Lxxi,  includes  a  body 
corporate  or  politic;  and  for  the  purpose  of  enforcing  a  judgment  or  order 
for  payment  of  money  into  Court,  or  doing  any  act,  sequestration  may  be 
issued  as  against  an  ordinary  Deft. 

By  0.  XLii,  23,  a  party  alleging  himself  to  be  entitled  to  execution  against 
shareholders  of  a  jomt  stock  co.  upon  a  judgment  recorded  against  such  co., 
or  against  a  public  officer  or  other  person  rep>resenting  such  co.,  may  apply 
for  leave  to  issue  execution,  and  the  Court,  if  satisfied  that  he  is  entitled, 
may  either  make  an  order  to  that  effect,  or  order  the  trial  of  any  issue  or 
question  necessary  to  determine  the  rights  of  the  parties ;  and  in  either  case 
may  impose  terms  as  to  costs  or  otherwise. 

The  writs  of  fieri  facias  and  elegit,  and  the  writs  in  aid,  may  also  be  issued 
against  such  parties :  v,  in/,  p.  431. 

Land  held  Dy  a  local  authority  in  trust  for  a  contrib^itory  place  under  the 
Public  Health  Act,  1875,  can  only  be  taken  in  execution  for  judgment  debts 
exclusively  chargeable  against  that  contributory  place :  Earl  of  Jersey  y, 
Uxbridge  Rurhl  Sanitary  Authority,  (1891)  3  Ch.  183. 

3.  Against  Peers,  Members  of  Parliument,  and  other  Privileged  Persons : — 

0.  XLni,  6,  7,  as  interpreted  by  0.  lxxi,  applies  to  **any  person,"  and 
therefore  it  seems  that  sequestration  may  be  issued  against  such  persons  as 
above  mentioned  without  further  order,  and  that  the  former  practice  of 
obtaining  orders  nisi,  and  absolute,  for  that  purpose  against  such  persons  is 
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sai>eneded.  It  may  be  obseired  that  the  priYilege  of  such  peraona  (as  to 
wnich,  see  farther,  inf.  Sect.  Vll.,  p.  46S)  is  a  privilege  from  arrest,  and 
not  from  any  other  process. 

The  writs  of  fieri  facias  and  elegit,  and  writs  in  aid,  may  therefore  also 
be  issued  for  non-payment  of  money  or  costs  in  such  cases ;  as  to  which, 
V.  in/,  p.  421.    For  process  against  beneficed  clergymen,  v.  in/,  p.  465. 

ISSUE  OF  WSITB. 

By  0.  XLn,  9,  '*  where  a  judgment  or  order  is  to  the  effect  that  any  party  is 
entitled  to  any  relief  subject  to  or  upon  the  fulfibnent  of  any  condition  or 
contingency,  such  party  may,  upon  tne  fulfilment  of  the  condition  or  con- 
tingency and  demand  made  upon  the  party  against  whom  he  is  entitled  to 
relief,  apply  to  the  Ck>urt  or  a  J  udge  for  leave  to  issue  execution  (which,  by 
r.  8,  includes  all  the  processes  for  enforcing  orders)  against  such  party. 
And  the  Court  or  Judge  may,  if  satisfied  that  the  right  to  relief  has  arisen 
according  to  the  terms  of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  (question  necessary  for  deter- 
mination of  i^e  rights  of  the  parties  be  tried  m  any  of  the  ways  in  which 
questions  arising  in  an  action  maj  be  tried." 

By  r.  11,  no  writ  of  execution  is  to  issue  without  production  of  the  judg- 
ment or  order,  or  an  office  copy  thereof ;  and  the  officer  is  to  be  satisfied  tluit 
the  proper  time  has  elapsed. 

Rules  12,  13,  14,  and  16,  relate  to  the  prsBcipe  and  the  indorsements  and 
date  of  the  writ.  Bule  18,  to  issue  of  two  separate  writs  of  execution  for 
money  and  costs  respectively,  the  second  not  less  than  eight  days  after  the 
first. 

Every  writ  of  execution  is  in  force  for  a  year,  but  it  may  be  renewed  by 
the  leave  of  the  Court  or  Judge,  and  on  resealing  the  writ,  or  on  notiQe  of 
renewal  signed  by  the  party  or  his  attorney  and  sealed :  rr.  20,  21. 

"  As  between  original  parties  to  a  judgment  or  order,  execution  may  issue 
at  any  time  within  six  years  from  the  recovery  of  the  judgment  or  the  date 
of  the  order  " :  r.  22. 

0.  LXiv,  13  (v.  sup,  p.  172),  does  not  apply  to  proceedings  after  judgment : 
Taylor  v.  Boe,  W.  N.  (91)  26;  62  L.  J.  Ch.  391 ;  68  L.  T.  253. 

By  r.  23,  where  six  years  have  elapsed,  or  any  change  has  taken  place  by 
death,  or  otherwise,  in  the  parties  entitled,  or  liable  to  execution,  or  where  a 
husband  is  entitied  or  liable  to  execution  upon  a  judgment  or  order  for 
or  against  a  wife ;  or  a  party  is  entitled  to  execution  upon  a  judgment  of 
assets  f  71  futuro ;  or  to  execution  against  shareholders,  &c,  {v.  sup.  p.  425), 
the  party  alleging  himself  to  be  entitled  to  it  may  apply  to  the  Court  or 
Judge  for  leave  to  issue  it.  And  the  Court  or  Judge  may,  if  satisfied  that 
the  party  applying  is  entitled  thereto,  make  an  order  to  that  effect,  or  direct 
any  question  or  issue  to  be  tried,  and  in  either  case  may  impose  terms  as  to 
costs  or  otherwise.  Whether  the  rule  applies  to  attachment  of  debts,  qucere : 
Fellows  V.  Thornton,  14  Q.  B.  D.  335. 

GThe  appointment  of  a  receiver  of  the  property  or  interest  of  a  judgment 
debtor  is  not  execution  within  0.  XLii,  rr.  8,  23,  and  therefore  the  exors  of  a 
deceased  judgment  creditor  cannot  obtain  an  order  for  the  appointment  of  a 
receiver  of  the  judgment  debtor's  property :  Norhum  v.  ^y.,  (1894)  1  Q.  B.  448. 

Leave  given  under  r.  23  of  0.  XLii  to  issue  execution  against  the  executor 
of  a  deceased  judgment  debtor  does  not  operate  as  a  jud^ent  against  the 
executor;  it  dispenses  with  the  necessity  of  recovering  judgment  against 
him,  and  consequentiy  does  not  satisfy  the  requirements  of  sects.  14  and  15 
of  1  &  2  V.  c.  110:  Stewart  v.  Rhodes,  (1900)  1  Ch.  386,  0.  A.  (commenting 
on  Haly  v.  Barry,  L.  ^R.  3  Ch.  432,  and  Finney  y.  Hinde,  4  Q.  B.  D.  102). 

A  trustee  in  bankruptcy  of  a  judgment  creditor  cannot  apply  under  the 
rule  unless  he  has  first  made  himeelf  a  puty  under  O.  xvii,  4 :  Be  Clements, 
(1901)  1  K.  B.  200. 

Juagment  having  been  given  with  costs  for  a  Pit  who  died  before  payment 
of  the  amount,  his  exors  obtained  leave  to  issue  execution  on  an  ex  parte 
application,  but  without  costs :  Mercer  v.  Lawrence,  26  W.  B.  506. 

Leave  of  the  Court  to  issue  execution  is  also  necessary  in  cases  coming 
within  0.  xLn,  9,  22,  23 ;  0.  ZLyniA,  8 ;  and  in  dl  cases  of  attachment : 
0.  ZUY,  2,  inf.  p.  440. 
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By  r.  28,  **  nothing  in  this  order  shall  take  away  or  curtail  any  right 
heretofore  existing  to  enforce  or  give  effect  to  any  judgment  or  order  in  auy 
manner,  or  again^  any  property  whatsoever."  As  to  the  effect  of  this  rule, 
see  Re  C<yn^,  C,  v.  Bennett,  29  Ch.  D.  793. 

By  the  !Land  Charges  Begietration  and  Searches  Act,  1888  (51  &  52  Y. 
c.  51),  8.  6,  writs  affecting  land  are  void  as  against  a  purchaser  for  value  of 
the  land  unless  registered  as  required  by  sect.  5,  except  in  the  case  of  writs 
preyiotualy  re^ste^d  under  27  &  28  Y.  c.  112,  or  where  the  proceeding  in 
which  the  wnt  is  issued  is  registered  as  a  2m  pendens  in  the  name  of  the 
person  -whose  land  is  affected. 

The  issue  of  a  writ  not  being  a  judicial  act,  the  Court  can  inquire  at  what 
period  of  the  day  it  was  issued :  Clarke  v.  Bradlaughy  18  Q.  B.  D.  63,  C.  A. 

An  application  for  stay  of  execution  under  a  judgment,  unless  made 
immediately  after  the  judgment  has  been  pronounced,  must  be  supported  by 
affidavit  showing  speoal  circumstances:  Tuck  v.  Southern  Counties  Deposit 
Bank,  42  Oh.  D.  471,  0.  A. 


DI8C0VEBT  DT  AID  OF  EXECUTION. 

By  O.  ZLii,  32,  the  party  entitled  to  enforce  a  judgment  or  order  for  the 
recovery  or  payment  of  money  may  apply  to  the  Judge  for  an  order  that  the 
*  debtor  liable,  or  in  the  case  of  a  corporation  that  any  officer  thereof,  be 
orally  examined,  as  to  whether  any  and  what  debts  are  owiog  to  the  debtor, 
and  whether  he  has  any  and  what  other  property  or  means  of  satisfying  the 
judgment  or  order,  before  a  Judge  or  an  officer  of  the  Court  as  the  Judge 
shall  appoint ;  and  the  Judge  may  make  an  order  for  the  attendance  and 
examination  of  such  debtor,  or  of  '*  any  other  person,"  and  for  the  production 
of  any,  books  or  documents. 

By  r.  33,  in  case  of  any  jud^ent  or  order  other  than  for  the  recovery  or 
payment  of  money,  if  any  difficulty  arises  in  or  about  the  execution  or 
enforcement  thereof,  any  partv  interested  may  apply  to  the  Judge,  who  may 
make  such  order  thereon  for  the  attendance  and  examination  of  any  party  or 
otherwise  as  may  be  just. 

By  r.  34,  the  costs  of  any  application  under  the  last  two  precediog  rules, 
or  either  of  them,  and  of  any  proceedings  arising  from  or  incidental  thereto, 
are  to  be  in  the  discretion  of  the  Judge,  or  of  such  officer  as  in  r.  32  men- 
tioned, if  the  Judge  shall  so  direct. 

The  examination  under  r.  32  is  intended  to  be  of  the  severest  kind,  and  the 
debtor  must  answer  all  questions  and  give  all  particulars  necessary  to  enable 
the  interrogating  party  to  recover  under  garmshee  proceedings  :  Republic  of 
Costa  Rica  v.  Strousberg,  16  Ch.  D.  8,  C.  A. 

A  garnishee  against  whom  an  order  absolute  has  been  made  is  liable  to  be 
examined  under  the  rule :  Cowan  v.  Carlill,  33  W.  R.  583 ;  52  L.  T.  431. 

The  words  **  any  other  person,"  in  r.  32,  refer  to  the  case  of  a  corporation, 
and  do  not  authorize  the  examination  of  the  manager  of  the  debtor's  business 
in  place  of  the  debtor  himself :  IrioellY.  Eden,  18  Q.  B.  D.  588,  C.  A. 

The  debtor  is  only  entitled  to  a  reasonable  sum  for  conduct  money,  and  not 
to  payment  for  expenses  and  loss  of  time  upon  attendance  at  the  examination, 
under  0.  xxxvii,  9 :  Rendell  v.  Grundy,  (1895)  1  Q.  B.  16,  C.  A. 

On  taxation  of  costs,  the  costs  of  the  examination  ought  not  to  be  treated 
as  ** luxuries"  :  Adlington  v.  Conyngham,  (1898)  2  Q.  B.  492,  C.  A.  And  as 
to  discovery  in  aid  of  execution,  see  furtner  Dan.  756,  757 ;  D.  C.  F.  465, 
466;  Edw.  Exton.,  64  et  seq. 


(n.)  SUBSTITUTED  SEBYICE. 

1.  Substituted  Service  of  Judgment  or  Order. 

Whebeas  by  the  judgment  [or  order]  dated  &c.,  it  was  ordered 
\Reeite  directions  required  to  he  performed^ ;  Now  upon  motion  &o.,  or 
(upon  the  application  &c.,  and  upon  hearing  the  solrs  for  the  applicant) 
who  alleged  [state  from  affidavit  to  the  effect"]  that  the  Pit  hath  been 
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unable  to  serre  the  Deft  B.  with  the  said  judgment  [or  order], 
although  due  diligence  hath  been  used  for  that  puipose,  as  by  the 
affidavit  of  &c.  filed  &c.  appears ;  and  upon  reading  the  said  judgment 
[or  order],  and  affidavit,  This  Court  doth  order,  that  service  of  the 
said  judgment  [or  order],  dated  &c.,  together  with  a  copy  of  this 
order,  upon  —  at  —  [or  upon  C.  D.  &c.,  members  of  the  firm  of  &c., 
or  one  of  them],  be  deemed  good  service  on  the  said  Deft  B. 

For  order  for  service  of  the  judgment  with  a  copy  of  the  order  for  serrioe 
on  the  Deft's  sob*,  and  also  by  sending  copies  thereof  through  the  post  in  a 
registered  letter  addressed  to  the  Deft's  place  of  business,  see  NichoU  v. 
Pedder,  M.  IL,  14  March,  1879,  B.  482. 


NOTES. 

An  order  (other  than  an  order  for  discovery :  O.  xxxi,  22 ;  and  see  Joy  v. 
Uadley,  22  Ob.  D.  572,  and  inf,  p.  443)  requiring  any  act  to  be  done,  the 
non-performance  of  which  will  be  a  contempt  of  Court,  must  be  personally 
served  on  the  party  required  to  perform  the  act,  hy  delivering  and  producing 
a  true  copy  duly  indorsed,  and  producing  the  ori^;inal  judgment  or  order 
duly  passed  and  entered,  unless  substitute  service  is  expressly  authorized. 

Where  the  order  is  for  payment  of  money,  or  delivery  or  transfer  of  any 
property,  actual  demand  on  effecting  service  has  been  rendered  unnecessazy 
by  O.  XLii,  1. 

The  rule  does  not  make  service  on  the  judgment  debtor  necessary  be- 
fore suing  out  fi,  fa,  or  elegit  under  r.  17 :  Land  Credit  Co.  of  Ireland  v. 
Fermoy,  5  Ch.  323. 

Where  an  order  for  payment  of  costs  was  served  on  the  soir  acting  in  the 
taxation,  the  applicant  was  allowed  to  sue  out  a  fi.  fa,  against  the  cuent  at 
his  own  risk :  Re  A  Solicitor,  33  W.  E.  131. 

Service  of  an  order  for  discovery  or  inspection  made  against  any  party  on 
his  solr  shall  be  sufficient  service  to  foimd  an  application  for  attachment  for 
disobedience  to  the  order :  0.  xxxi,  22. 

Service  of  a  judgment  or  order  requiring  personal  service  cannot  be  effected 
by  filing  it  with  the  proper  officer  under  0.  xix,  10 :  CunJiffe  v.  Ashworth, 
Y.-C.  H.,  at  Chambers,  1  Aug.  1878  ;  and  see  0.  Lxvii,  5. 

GThe  order  for  substituted  service  may  be  obtained  at  Chambers.  For  form 
of  summons,  see  D.  C.  F.  432,  and  for  the  practice,  see  Dan.  809  ei  aeq. ; 
Skegg  Y.  Simpson,  2  D.  &  S.  454;  Burlton  v.  Carpenter,  11  Beav.  33;  Be 
MouHlyan,  13  Beav.  84 ;  Griffiths  v.  Cowper,  2  D.  F.  &  J.  208;  2  Gif.  230; 
Jiider  v.  Kidder,  12  Ves.  202 ;  De  Mandeville  v.  De  M.,  lb,  203 ;  Deane$  v. 
Kitchen,  13  Eq.  461;  Lechmere  v.  Clamp,  9  W.  R.  355;  30  L.  J.  Ch.  651; 
Bla7id  V.  5.,  L.  R.  3  P.  &  M.  233 ;  Exp.  Chatteris,  10  Ch.  227. 

The  affidavit  in  support  should  show  how  service  is  proposed  to  be  sub- 
stituted, and  that  every  effort  has  been  made  to  effect  personal  service. 


Section  II. — Eecovery  of  Money,  Land,  or  other  Property. 

1.  Order  under  Sect  14  of  Judicature  Acfy  1884,  to  execute  Deed. 

Upon  the  application  &c.,  And  the  Deft  M.  having  refused  or 
neglected  to  execute  a  settlement  in  pursuance  of  the  order  dated  &c,, 
Let  a  proper  settlement  in  accordance  with  the  order  dated  &c.,  be 


SECT,  n.]         Recovery  of  Money,  Land,  Sfc.  429 

aettled  by  the  Judge,  And  Let  tlie  Deft  M.  within  four  days  after 
service  of  this  order  and  tender  to  him  of  such  proper  settlement  for 
ezeoution,  execute  the  same ;  costs  of  application  to  be  costs  in  the 
cause. — Mitchell  v.  Jf.,  Pearson,  J.,  at  Chambers,  4  May,  1885, 
B.  619. 

For  form  of  application,  see  D.  C.  F.  477. 

2.  Master  nominated  under  sect,  14  of  Judicature  Act^  1884,  to 

execute  Deed, 

XTpoir  motion  &c.,  and  upon  reading  an  order  dated  &c.,  whereby  it 
was  ordered  that  the  Deft  G-.  should  within  ten  days  after  service  of  the 
order  execute  such  transfers,  authorities,  and  documents  as  should  be 
necessary  or  proper  for  the  purpose  of  vesting  the  property  mentioned 
in  the  schedule  thereto,  and  the  right  to  demand  delivery  of,  sue  for, 
and  recover  and  transfer  the  said  property,  or  any  part  thereof,  so  far 
as  relates  to  the  property  numbered  &c.,  in  the  first  part  of  the  said 
schedule  to  B.  and  K.,  and  so  far  as  regards  the  remainder  of  the  said 
property  in  the  same  schedule  to  Q-.,  and  carrying  out  the  directions 
contained  in  the  judgment  dated  &c.,  such  documents  to  be  settled  by 
the  Judge  in  duplicate,  the  Master's  certificate  dated,  &c.,  and  setting 
forth  a  description  of  the  transfers,  authorities,  and  documents  settled 
pursuant  to  the  said  order  dated  &c.,  an  affidavit  of  &c.,  filed  &c., 
whereby  it  appears  that  the  said  G.  has  not  executed  the  said  transfers, 
authorities,  and  documents,  This  Court  doth  nominate  W.,  one  of  the 
Masters  of  the  Supreme  Court,  to  execute  on  behalf  of  Q-.  the  trans- 
fers, authorities,  and  documents,  in  the  Master's  certificate  dated  &c., 
mentioned ;  G.  to  pay  Pit's  costs  of  motion. — Oudin  v.  C,  Pearson,  J., 
24  July,  1885,  A.  1091 ;  and  see  Re  Edwards,  Owen  v.  Edwards, 
33  W.  E.  578. 

3.  Registrar  nominated  to  execute  Deed, 

Wheseas  by  the  order  dated  &c.,  the  Deft  was  directed  within 
—  days  Sifter  service  thereof  and  tender  of  a  conveyance  of  the 
therein-mentioned  mortgaged  premises  and  hereditaments  to  convey 
to  the  Pits,  or  as  they  might  direct,  the  said  mortgaged  premises  and 
hereditaments;  And  whereas  it  appears  by  an  affidavit  of  —  filed  &c., 
that  on  the  —  day  of  — ,  Messrs.  H.  and  H.,  the  Pit's  solrs,  sent  to 
Mr.  S.,  the  Deft's  solr,  a  draft  of  the  conveyance  to  be  executed  by 
the  Deft  pursuant  to  the  said  order  for  perusal,  which  the  said  Mr.  S. 
has  not  returned,  and  that  on  the  —  day  of  —  a  true  copy  of  the  sciid 
order  was  served  upon  the  Deft's  said  solr,  and  at  the  same  time  an 
eng^rossment  of  the  said  draft  conveyance  was  handed  to  him  for 
execution  by  the  Deft,  and  that  the  Deft  has  neglected  to  execute  the 
said  oonveyance  in  compliance  with  the  said  order.  Now  upon  motion 
&c.  by  counsel  for  the  Pits,  And  upon  reading  &c..  This  Court  Doth, 
in  pursuance  of  the  14th  section  of  the  Supreme  Court  of  Judicature 
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Act,  1884,  appoint  0.  0.,  the  Segistrar  of  the  Supreme  Court  in 
attendance  on  this  Oourt,  to  execute  such  conveyance  instead  of  the 
Deft.  And  Let  such  conveyance  be  executed  by  the  said  C.  G. 
accordingly. — Hoareand  Co.r.  Oray,  Stirling,  J.,  9  Sep.  1887,  A.  1456 ; 
31  Sol.  J.  744. 

4.  Official  Solicitor  nominated  to  execute  Transfer  of  Stock  standing 

in  the  name  of  a  Married  Woman, 

Wheheas  by  the  order  dated  ^c,  made  upon  motion  by  counsel  for 
L.  C.  L.,  W.  L.  and  T.  L.,  It  was  ordered  that  M.  0.  should  within  &c. 
after  service  of  that  order  and  of  an  order  in  C  v.  C,  18 — ,  &c 
permitting  the  transfer  thereby  directed,  execute  a  transfer  to  the  ap{^- 
cants  of  so  much  of  the  £ — ,  £ —  and  £ —  New  Consols  standing  in  her 
name  as  in  the  said  order  mentioned  as  should  be  equal  to  the  sum 
of  New  Consols  to  be  certified  by  the  taxing  master  as  by  the  said 
order  directed;  And  whereas  the  sum  of  £ —  is  the  sum  of  New 
Consols  so  certified  by  the  taxing  master's  certificate  dated  &c.  Now 
upon  the  application  of  H.  H.  H.  B.  of,  &c.,  transferee  from  the  said 
L.  C.  L.,  W.  L.  and  T.  L. ;  And  upon  hearing  counsel  for  the  appli- 
cant and  for  the  said  L.  C.  L.,  W.  L.  and  T.  L.,  and  M.  C.  and  the 
solrs  for  T.  G.  P.  and  E.  C,  the  assignees  of  the  said  H.  H.  H.  B. ; 
And  upon  reading  the  said  orders  and  taxing  master's  certificate  &c., 
an  affidavit  of  —  of  service  of  the  said  order  dated  &c.,  and  of  the  said 
order  in  C,  v.  C,  therein  referred  to  upon  the  said  M.  C,  and  the  order 
of  the  C.  A.  dated  &c. ;  And  the  said  L.  C.  L.,  W.  L.  and  T.  L.,  by 
their  counsel  consenting,  the  Judg^  Doth  nominate  Mr.  H.  L.  P.,  the 
official  solr  of  the  Supreme  Court,  to  execute  on  behalf  of  the  said 
M.  C.  a  transfer  to  the  said  T.  G.  P.  and  E.  C,  the  assignee  of  the  said 
H.  H.  H.  B.,  of  the  said  sum  of  £ —  New  Consols,  part  of  the  said 
sum  of  £ — ,  £  -^  and  £ —  New  Consols  standing  in  the  name  of  the 
said  M.  C.  in  the  books  &c.  of  the  Bank  of  England  mentioned  in  the 
injunction  granted  on  the  —  day  of  &c.  in  the  action  of  C.  v.  C. ;  And 
Let  the  said  Mr.  H.  L.  P.  execute  such  transfer  accordingly ; — Costs. — 
See  Be  Lumley,  North,  J.,  16  Jan.  1893,  B.  35 ;  S.  C,  27  Jan.  1893, 
(1893)  W.  N.  13. 

In  fhis  case  the  married  woman  M.  0.  appeared  by  counsel,  and  no  recital 
of  disobedience  to  order  was  inserted. 

6.  The  like,  where  Stock  standing  in  the  name  of  a  Person  formerfy 

alleged  to  be  Lunatic, 

Upon  the  application  by  summons  &c.  of  J.  T.  C.  &c.,  the  Petr  for  an 
order  for  inquiry  in  the  matter  of  M.  C,  a  person  alleged  to  be  of 
tmsound  mind,  and  heard  before  me  this  day  in  my  private  room  in 
the  presence  of  counsel  for  the  applicant  and  for  M.  C. ;  And  upon 
reading  &c.,  an  order  dated  &c.,  made  in  the  matter  of  M.  C,  a  person 
formerly  alleged  to  be  of  unsoimd  mind,  a  certificate  dated  &c. ;  Let 
H.  L.  P.,  the  official  0olr  to  the  Supreme  Court,  be  nominated  to  execute 
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on  'belialf  of  the  said  M.  0.  a  transfer  to  0.  T.  A.  of  £—  New  Consols, 
part  of  the  £ — New  Consols  standing  in  the  name  of  the  said  M.  C. 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
mentioned  in  the  injunction  granted  on  the  —  day  of  — ,  in  an  action 
in  the  Chancery  Division  C.  v.  C,  18 —  &c.,  the  said  £ —  New  Consols 
being  the  amount  certified  by  the  said  certificate ;  And  Let  the  said 
H.  L.  P.  execute  such  transfer  accordingly. — See  Re  Mary  Cat  heart,  a 
person  formerly  alleged  to  he  of  unsouad  mind,  lindley,  L.J.,  31  Oct. 
1892,  A.  1526;  (1893)  1  Ch.  466,  C.  A. 

6.   Writ  of  Assistance — Chatlels, 

Upow  motion  &c.,  by  counsel  for  the  Pit,  And  it  appearing  by  an 
affidavit  of  &c.,  that  the  Defts  have  not  delivered  to  A.  B.,  the 
receiver,  the  securities  and  other  documents  of  title  &c.,  pursuant  to 
the  order  dated  &c.,  and  that  the  same  are  locked  up  in  a  safe  at  the 
office  of  &c.,  situate  &c.,  and  that  it  is  impossible  for  the  said  receiver 
to  get  possession  of  the  said  securities  and  documents  without  the 
assistance  of  this  Court,  Let  a  writ  of  assistance  issue,  directed  tp  the 
sherilE  of  &c.,  to  put  the  said  receiver  in  possession  of  the  premises  in 
question  pursuant  to  the  said  order  dated  &c.,  and  this  order. — 
Wyman  v.  Knight,  Chitty,  J.,  6  July,  1888,  B.  797 ;  39  Ch.  D.  165. 

For  form  of  writ,  see  D.  C.  F.  472. 


KOTBS. 

R£COV£BY  OF  MONET  OB  OOSTS  BT  WBITS  OF  FIEBI  FACIAS  AND  ELEGIT. 

By  O.  XLin,  1,  5,  these  writs,  and  also  writs  of  venditioni  exponas^  fi.  fa» 
de  bonis  ecdesiasticis,  and  all  other  writs  in  aid  of  a  writ  of  fl,  fa,  or  of  etcgii^ 
shall  have  the  same  force  and  effect,  and  are  to  be  executed  in  the  same 
manner  as  heretofore. 

By  the  Bankruptcy  Act,  1883,  s.  146,  **  the  sheriff  shall  not,  under  a  writ 
of  elegit^  deliver  the  goods  of  a  debtor,  nor  shall  a  writ  of  elegit  extend  to 
goods ;  "  and  by  s.  169,  13  Edw.  1,  c.  18,  is  repealed  with  the  usual  saving. 

By  O.  XLii,  17,  every  person  to  whom  any  sum  of  money,  or  any  costs, 
shall  be  payable  under  a  judgement  or  order,  shall,  as  soon  as  the  money  or 
costs  shall  be  payable,  be  entitled  to  sue  out  one  or  more  writ  or  writs  of  fi, 
fa.  or  of  e/e^tf  to  enforce  payment  thereof.  If,  however,  the  judgment  or 
order  is  for  payment  within  a  period  therein  mentioned,  the  writ  shall  not  be 
issued  until  after  the  expiration  of  such  period ;  and  the  Court  or  a  Judge 
may  stay  execution  until  any  time  after  the  expiration  of  the  prescribed 
penod. 

The  writ  of  venditioni  exponas  may,  where  it  appears  upon  the  return  of 
the  writ  of  Ji,  fa.  that  the  sheriff  has  seized  but  not  sold  any  goods  of  the 
person  against  whom  execution  is  issued,  for  want  of  buyers,  be  obtained 
after  the  writ  with  such  return  shall  have  been  filed  as  of  record :  0.  xun,  5 ; 
for  form  of  writ,  see  E.  8.  0.  App.  H.,  Form  4. 

If  after  the  issue  of  this  writ  the  sheriff  goes  out  of  office,  he  may  be  com- 
pelled to  proceed  to  sale  by  the  writ  distringas  nuper  vice-comitem :  see  Chit. 
Archb.  867. 

The  writ  of  fieri  facias  de  honis  ecdesiaatidSy  or  sequestrari  facias  de  honis 
ecclesiasiids,  may  be  obtained  upon  the  return  (after  it  has  been  filed  as  of 
record)  of  any  writ  of  fi,  fa,  or  of  tlegitf  that  the  person  against  whom  such 
writ  is  issued  is  a  beneficed  clerk,  and  has  no  goods  or  chattels,  nor  any  lay 
fee  within  the  jurisdiction  of  the  sheriff :  0.  xi.in,  3. 
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To  obtain  this  writ  there  must  have  been  an  actual  return  of  nuUa  bona 
under  the  former  writ ;  it  will  not  be  issued  upon  a  mere  recital  that  the 
property  returned  under  the  former  writ  {e.g,,  a  life  estate  in  real  estate  of 
small  value)  was  insufficient  to  pay  the  balance :  see  Babbitts  y.  Woodward, 
20  L.  T.  693,  778 ;  Norton  v.  FHtchard,  2  Sm.  &  G.  455,  n. 

For  the  form  of  these  writs,  see  E.  S.  C.  App.  H.,  Forms  4 — 6 ;  D.  C.  F. 
407—427 ;  Chit.  Forms,  575,  576. 

By  O.  XLii,  15,  in  every  case  of  execution  the  party  entitled  to  execution 
may  levy  the  ^ounda^  fees  and  expenses  beyond  the  sum  recovered. 

The  snerifE  is  entitled  to  poundage  where  the  judgment  debt  has  been 
recovered  by  compulsion  of  the  writ  otfi,/a,  (i.e.,  actual  levy  and  seizure), 
although  no  actual  sale  has  taken  place :  Mortimore  v.  Cragg^  3  C.  P.  D.  216 
(overruling  Boe  v.  Hammond^  2  C.  P.  D.  300) ;  Bissicks  v.  Bath  Cdl,  Co.,  2 
Ex.  D.  459 1  Smith  v.  Darlow,  26  Ch.  D.  605,  C.  A. ;  Be  Ludmore,  13  Q.  B.  D. 
415 ;  aeciUy  if  before  actual  seizure  the  debt,  &c.  has  been  paid  under  protest 
on  mere  production  of  the  warrant:  Nadh  v.  Dickenson,  L.  B.  2  C.  P. 
252. 

Where  bankruptcy  supervened  after  seizure,  but  before  sale,  the  sheriff  was 
not  entitled  to  poundage  as  **  costs  of  execution  "  under  the  Bankruptcy  Act, 
1883,  s.  46,  sub-s.  1  (see  now  Bankruptoy  Act,  1890,  s.  11,  sub-s.  1) :  Be 
Ludmore,  13  Q.  B.  D.  415;  and  see  Be  IVoodham,  Exp.  Conder,  20  Q.  B. 
D.  40. 

If  the  right  of  the  execution  creditor  to  recover  the  judgment  debt  tinder 
the  fi.  fa.  has  ceased  after  seizure,  the  sheriff  is  not  entitled  to  proceed  to  a 
sale  of  the  goods  seized  in  order  to  obtain  his  fees  and  possession  money : 
Sneary  v.  Abdy,  1  Ex.  D.  299 ;  but,  after  seizure,  the  bankruptcy  of  die 
debtor  and  injunction  against  further  proceedings  under  the;^.  fa.  will  not 
affect  the  right  of  the  sheriff  to  payment  by  the  trustee  in  liquidation  of  the 
necessary  expenses  of  possession  and  preparing  to  sell :  Be  Craycraft^  Exp. 
Browning,  8  Ch.  D.  596,  or  his  right  to  retain  possession  until  the  debt  and 
costs,  including  possession  money,  are  satisfied :  Exp.  Lithgow,  10  Ch.  D.  169 ; 
and  see  further,  as  to  the  sheriff's  poundage,  Chit.  Archb.  p.  824 ;  Edwards 
on  Execution,  1 55  et  seq. 

By  the  Bankruptcy  Act,  1890,  s.  11  (\),  where  any  goods  of  a  debtor  are 
taken  in  execution,  and  before  the  sale  tnereof ,  or  the  completion  of  execution 
by  the  receipt  or  recovery  of  the  full  amount  of  the  levy,  notice  is  served  on 
tiie  sheriff  mat  a  receiving  order  has  been  made  against  the  debtor,  the 
sheriff  is,  on  request,  to  deHver  the  goods  and  any  money  seized  or  received 
in  part  satisfaction  of  the  execution  to  the  official  receiver,  but  the  costs 
of  the  execution  are  to  be  a  first  charge  on  the  goods  or  money  so 
delivered. 

By  the  Sheriffs  Act,  1887  (50  &  51  V.  c.  55),  s.  20,  a  sheriff  may  demand 
such  fees  and  poundage  as  may  from  time  to  time  be  fixed  bv  the  L.  C,  with 
consent  of  Judges  and  concurrence  of  the  Treasury.  By  order  of  August  3 1 , 
1888,  the  fees  were  fixed  and  provision  made  for  taxation  of  the  amount 
payable  by  a  master  or  district  registrar,  and  from  such  taxation  there  is  no 
appeal:  Townend  v.  Sheriff  of  Yorkshire,  24  Q.  B.  D.  621.  As  to  the  non- 
application  of  the  table  of  fees  to  a  subject-matter  such  as  a  sbip  sold  imder 
Afi.  fa.,  see  Cohen  v.  De  Las  Bivas,  39  W.  E.  539 ;  64  L.  T.  661. 

TVliere  a  receiving  order  is  made  against  the  judgment  debtor,  and  the 
goods  previously  seized  under  hfi.  fa,  are  delivered  to  the  official  receiver  or 
trustee  in  bankruptcy  under  sect.  11,  sub-sect.  1,  of  the  Act  of  1890  {In  re 
Thomas,  Exp.  Sheriff  of  Middlesex,  (1899)  1  Q.  B.  460,  C.  A.),  the  sheriff's 
officer  is  not  entitled  to  poundage. 

A  solr  who  delivers  a  writ  to  the  sheriff  for  execution  does  not  thereby 
contract  to  pay  the  fees ;  seats,  if  he  requests  that  a  particular  bailiff  may  be 
employed :  Boyle  v.  Busby,  6  Q.  B.  D.  171 ;  Maybery  v.  Mansfield,  9  Q-  6. 
754.  The  shenff  should,  in  executing  the  writ,  have  reasonable  re^^ard  to 
the  interests  and  instructions  of  the  execution  creditor:  Be  Crook,  Exp. 
Sheriff  of  Southampton,  63  L.  J.  Q.  B.  756;  71  L.  T.  236;  42  W.  E,  650; 
but  it  is  not  within  the  implied  authority  of  a  solr  to  tell  the  sheriff  how  to 
perform  his  duty;  e.g.,  by  seizing  particular  goods:  Smith  v.  Veal,  9 
Q.  B.  D.  340,  C.  A. 

The  writ  must  be  indorsed  with  a  direction  to  the  sheriff  to  levy  the  money 
really  due  and  payable  and  sought  to  be  recoyered,  and  also  to  levy  interest, 
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if  sought  for,  at  41,  p.  c.  per  ann.  from  JTidgment,  unless  there  be  an  agree- 
ment to  pay  more :  r.  16.     For  Form  of  Writ,  see  App.  H.,  Form  1. 

As  to  the  liability  of  the  sheriff  or  his  officer  for  penalties  under  sect.  29, 
see  Lee  v.  Dangar,  (1892)  I  Q.  B.  231 ;  (1892)  2  Q.  B.  337,  C.  A. ;  Bagge  v. 
Whitehead,  lb,  355;  Shoppee  v.  Nathan,  (1892)  1  Q.  B.  245;  Wooiford'8 
Trustee  v.  Levy,  (1892)  1  ft.  B.  772,  0.  A, 

Service  of  the  judgment  or  order  directing  payment  of  money  or  costs  is 
not  necessary  as  a  preliminary  to  issuing  these  writs :  Land  Credit  Co,  of 
Ireland  v.  Fermoy,  5  Ch.  323 ;  Streeten  v.  IVhitmore,  6  Beav.  228 ;  unless 
the  judgment  or  order  expressly  limits  a  time  after  service  within  which 
payment  is  to  be  made. 

The  order  must  direct  payment  to  some  person,  and  it  is  not  enough  to 
direct  payment  to  his  account  at  a  banker's :  Re  Leeds  Banking  Co,,  1  Oh.  150. 

It  is  a  question  of  fact  whether  a  seizure  of  particular  goods  was  directed 
by  the  execution  creditor,  so  as  to  make  him  liable  if  the  seizure  is  wrongful : 
Smith  V.  Veal,  sup, ;  but  he  will  be  held  liable  for  a  misleading  indorsement 
on  the  writ  made  by  his  solr :  Morris  v.  Salberg,  22  Q.  B.  D.  614,  C.  A." 

For  the  mode  of  enforcing  a  judgment  against  equitable  interests  in  land, 
V.  in/.  Chap.  XXXII.,  "Beceivers,"  pp.  791  et  seq. 

As  to  the  protection  of  the  rolling  stock  and  plant  of  a  railway  company 
from  execution,  see  the  Eailway  Companies  Act,  1867  (30  &  31  Y.  c.  127), 
B.  3,  and  the  Eailway  Rolling  Stock  Protection  Act,  1872  (35  &  36  V.  c.  50), 
8.  3 ;  the  protection  extends  to  a  dock  co.  having  power  to  make  a  railway  : 
G,  N,  By,  Co,  V.  Tahourdin,  13  Q.  B.  D.  320,  C.  A. ;  In  re  East  and  West 
India  Bock  Co.,  38  Ch.  D.  576,  C.  A. ;  and  continues  though  the  railway  is 
closed  for  traffic :  Midland  Waggon  Co,  v.  Potteries  By,  Co,,  6  Q.  B.  D.  36. 
As  to  the  meaning  of  the  expression  **  work  "  in  the  Act  of  1872,  see  Easton 
Estate  and  Mining  Co,  v.  Western  Waggon  and  Property  Co,,  54  L.  T.  735 ; 
and  that  the  substituted  right  to  the  appointment  of  a  receiver,  "^hich  the 
Act  of  1867  confers  on  a  judgment  creditor,  is  independent  of  the  faot 
whether  the  co.  has  rolling  stock,  see  Be  Manchester  and  Milford  By,  Co,, 
Exp,  Cambrian  By,  Co,,  14  Ch.  D.  645,  C.  A. ;  and  as  to  the  appointment  of 
a  receiver  under  the  Acts,  v,  inf.  Chap.  XXXTT.,  **  Becbivbrs." 

Neither  the  C.  L.  P.  Act,  1860,  s.  13,  nor  O.  Lvn,  12  (which  is  substituted 
for  it),  empowering  the  Court  to  order  the  sale  of  goods  seized,  and  application 
of  the  proceeds,  enables  the  sheriff  to  seize  the  equitable  interests  of  the  debtor 
in  goods  assigned  by  way  of  security  :  Scarlett  v.  Hanson,  12  Q.  B.  D.  213, 
0.  A. ;  nor  could  the  sheriff  sell  a  partner's  interest  in  goodwill  or  book 
debts,  or  anything  else  which  he  cannot  seize :  Helmore  v.  Smith,  35  Ch.  D. 
436,  C.  A. ;  but  a  pawnbroker's  interest  in  redeemable  pledges  may  be  taken 
in  execution :  Be  Bollason,  B,  \,  B,,  S4  Ch.  D.  495. 

And  where  an  exor  carries  on  the  testator's  business  in  his  own  name,  a 
trade  creditor  of  the  exor  cannot  take  in  execution  assets  of  the  testator 
employed  in  the  business ;  though  lapse  of  time  and  enjoyment  of  the  assets 
in  a  manner  inconsistent  with  the  wiU,  coupled  with  consent  of  beneficiaries, 
might  raise  an  inference  that  the  assets  had  been  given  to  the  exor :  Be 
Morgan,  Pillgrem  v.  P.,  18  Ch.  D.  93,  C.  A. ;  and  as  to  the  right  of  trustee 
in  bankruptcy  to  succeed  to  the  right  of  indemnity  of  the  exor  or  trustee  in 
such  case  a^inst  the  assets,  see  Jennings  v.  Mather,  (1901)  1  K.  B.  108. 

As  to  writs  of  j^.  fa,  and  elegit,  see  fiuiher,  £dw.  !Eixton.  108  et  seq, 

EFFECT  OF  BANKRTJPTCY— SALE  BY  SHERIFF,  ETC. 

By  the  Bankruptcy  Act,  1883,  s.  9,  on  the  making  of  a  receiving  order,  an 
official  receiver  is  constituted  receiver  of  the  debtor's  property,  *•  and  there- 
^ter,  except  as  directed  by  this  Act,  no  creditor  to  whom  the  debtor  is 
indebted  in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor  in  respect  of  the  debt,  or 
shall  commence  any  action  or  other  legal  proceedings  unless  with  the  leave 
of  the  Court"  (of  bankruptcy),  **and  on  such  terms  as  the  Court  may 
impose ; "  but  the  section  is  not  to  affect  the  power  of  a  secured  creditor  to 
realize  or  deal  with  his  security. 

The  section  is  not  made  applicable  to  the  admon  of  insolvent  estates  by 
sect.  10  of  the  Jud.  Act,  1875  :  Pratt  v.  Irnnan,  43  Cb.  D.  175. 

The  word  "remedy"  extends  to  process  of  commitment  to  enforce  pay- 
ment of  a  debt :  Be  Byley,  Eocp,  Official  Beceiver,  15  Q.  B.  D.  329 ;  but  not 
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to  process  of  contempt,  so  that  there  is  jurisdiction  to  issne  an  attachment 
aeainst  an  undischai^ed  bankrupt  solr,  who  is  a  defaulting  trustee,  for  dis- 
obedience to  an  order  for  payment  in  his  character  of  officer  of  the  Court : 
Re  Smithy  Hands  y.  Andrewa,  (1893)  2  Ch.  1,  C.  A. ;  dissenting  from  Cobham 
V.  Dalton,  10  Ch.  655,  657 ;  Me  Edye,  63  L.  T.  762 ;  39  W.  E.  198 ;  following 
In  re  Wray,  36  Ch.  D.  138,  143,  and  disapproying  Be  SimeB^  8,  v.  Newhery, 
W.  N.  (90)  114;  38  W.  E.  570;  62  L.  T.  721 ;  ajid  see  In  re  Mackintoah, 
Exp.  3f.,  13  a.  B.  D.  235. 

The  receiying  order  is  **made"  on  the  day  when  it  is  pronounced.  A 
debtor  arrested  under  an  attachment  after  the  order  was  pronounced,  but 
before  it  was  drawn  up,  was  ordered  to  be  discharged,  although  he  had  by  his 
counsel  submitted  to  the  order  for  attachment :  Be  Manning y  30  Ch.  D.  480, 
C.A. 

By  sect.  10  (2),  **  the  Court  may  at  any  time  after  the  presentation  of  a 
bankruptcy  petition  stay  any  action,  execution,  or  other  legal  process  against 
the  property  or  person  of  me  debtor,  and  any  Court  in  which  proceedings 
are  pending  against  a  debtor,  may,  on  proof  that  a  bankruptcy  petition  has 
been  presented  by  or  against  the  debtor,  either  stay  the  proceedings,  or  allow 
them  to  continue  on  such  terms  as  it  may  think  just." 

By  the  Bankruptcy  Act,  1890  (53  &  54  V.  c.  71],  s.  1,  a  debtor  commits 
an  act  of  bankruptcy  if  execution  against  him  has  been  leyied  by  seizure  of 
his  goods,  and  the  goods  haye  been  either  sold  or  held  by  the  sheriff  for 
twenty-one  days ;  but  where  an  interpleader  summons  has  been  taken  out 
the  time  between  the  date  of  taking  out  such  summons,  and  that  at  which 
the  sheriff  is  ordered  to  withdraw,  or  any  interpleader  issue  is  finally  disposed 
of,  is  not  to  be  counted  in  the  twenty-one  days. 

The  act  of  bankruptcy  created  by  this  section  consists  of,  first,  the  seizure 
by  the  sheriff,  and  secondly,  his  remaining  in  possession  for  twenty-one  days, 
and  his  subsequent  continuance  in  possession  under  the  same  seizure  does  not 
constitute  a  further  or  continuing  act  of  bankruptcy ;  and  after  the  lapse  of 
throe  months,  the  act  of  bankruptcy  being  no  longer  ayailable,  the  sheriff  is 
entitled  to  possession  money  for  the  full  period  during  which  he  has  been  in 
possession :  In  re  Beestony  (1899)  1  Q.  B.  626,  C.  A. 

By  the  Bankruptcy  Act,  1883,  s.  45,  a  creditor  who  has  issued  execution 
against  goods  or  lands  of  a  debtor,  or  has  attached  any  debt  due  to  him, 
cannot  retain  the  benefit  against  the  debtor's  trustee  in  bankruptcy,  unless 
execution  or  attachment  is  completed  before  the  receiying  order,  and  before 
notice  of  presentation  of  a  bankruptcy  petition,  or  of  the  commission  of  an 
ayailable  act  of  bankruptcy ;  and  ror  the  purposes  of  the  Act  an  execution 
against  goods  is  completed  by  seizure  and  sale,  an  attachment  of  a  debt 
by  receipt  of  the  debt,  and  an  execution  against  land  by  seizure,  or,  in  the 
case  of  an  equitable  interest,  by  the  appointment  of  a  receiyer. 

The  deliyery  of  the  land  in  execution  under  an  elegit  is  **  seizure,"  so  that 
a  receiying  oider  made  subsequently,  though  before  the  return  of  the  writ, 
does  not  oust  the  right  of  the  judgment  creditor :  Be  Hobsotiy  33  Ch.  D.  493. 

Under  the  aboye  enactments  the  act  of  bankruptcy  committed  by  reason 
of  the  sheriff's  holding  for  twenty-one  days  makes  the  execution  itself  yoid 
as  against  the  trustee  in  banl^uptcy  of  tne  debtor :  Truatee  of  John  Bum»' 
Burns  y.  Brown,  (1895)  1  Q.  B.  324,  C.  A.,  approying  Figg  y.  Moore,  (1894) 
2  Q.  B.  690,  and  distinguiahinff  Exp,  VillarSy  L.  E.  9  Ch.  432. 

An  order  for  the  admon  of  &e  estate  of  a  deceased  debtor  under  sect.  125 
of  the  Bankruptcy  Act,  1883,  is  not  equiyalent  to  a  receiying  order  for  the 
purposes  of  the  section :  Hasluck  y.  Clark y  (1899)  1  Q.  B.  699,  C.  A. 

Where,  after  a  charging  order  against  a  partner  under  the  Partnership 
Act,  1890,  s.  23,  the  partners  by  direction  of  the  Court  }>ay  into  Court  a  sum 
of  money  in  redemption  or  purchase  of  the  interest  charged,  the  transaction 
is  not  a  **  comnleted  execution  "  within  the  section :  Wild  y.  Southwoody  (1897) 
1  Q.  B.  317 ;  out  {semble)  if  the  money  had  been  paid  out  to  the  execution 
creditor,  or  the  partners  had  paid  him  the  money  direct,  he  would  haye  had  a 
good  title :  *S*.  C 

By  the  Bankruptcy  Act,  1890,  s.  11  (2)  (amending  sect.  46,  sub-sect.  2,  of 
the  Bankruptcy  Act,  1883),  where,  under  an  execution  in  respect  of  a  judg- 
ment for  a  sum  exceeding  20?.,  the  goods  of  a  debtor  are  sold,  or  money  is 
paid  in  order  to  ayoid  sale,  the  sheriff  is  to  deduct  his  costs  of  the  execution 
from  the  proceeds  of  sale,  or  the  money  paid,  and  retain  the  balance  for 
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fourteen  days ;  and  if  within  that  time  notice  is  served  on  him  of  a  bank- 
ruptcy petition  having  been  presented  against  or  by  the  debtor,  and  a 
receiving  order  is  made  thereon,  or  on  any  other  petition  of  which  the  sheriff 
has  notice,  he  is  to  pay  the  balance  retained  to  the  official  receiver  or  trustee 
in  bankruptcy,  who  is  to  be  entitled  to  retain  the  same  as  against  the  execu- 
tion creditor. 

The  notice  must  be  served  on  the  sheriff  or  his  recognized  agent,  not  on  an 
ordinary  bailiff  or  man  in  possession :  Exp,  Warren^  Re  Holland^  15  Q.  B.  D. 
48,  0.  A.  The  effect  of  it  is  to  deprive  the  creditor  of  the  fruits  of  the  execu- 
tion, and  transfer  them  to  the  trustee  in  bankruptey  for  the  benefit  of  the 
creditors  at  large ;  and  where  the  sheriff  is  in  possession  under  several  writs, 
he  must,  on  receiving  the  notice,  apply  the  proceeds  of  sale  in  satisfaction 
of  those  under  20/.  according  to  their  priorities :  Re  Pearce,  Exp,  Crosthwaite, 
14  Q.  B.  D.  266 ;  and  so,  where  the  debtor  has  paid  a  sum  on  account  and 
the  execution  has  not  been  completed  as  to  the  balance,  the  execution  creditor 
cannot  retain  the  amount  paid:  In  re  Ford.  Exp»  Official  Receiver,  (1900) 
1Q.B.264.  ^  ^       1^     .u  »v        ; 

The  sheriff  (notwithstanding  that  interpleader  proceedings  are  pending)  is 
entitled  to  coste  of  execution  up  to,  but  not  after,  the  receipt  of  the  official 
receiver's  notice,  as  any  further  coste  of  possession  are  no  longer  coste  of 
execution:  Re  Harrisony  Exp,  Sheriff  of  Essex,  (1893)  2  Q.  B.  111. 

The  effect  of  the  sub-section  is  to  place  a  temporary  stop  on  the  money  in 
the  hands  of  the  sheriff,  and  the  right  of  the  execution  creditor  to  the  money 
is  not  contingent  but  vested,  liable  to  be  divested  in  the  event  of  bankruptcy 
supervening  within  the  fourteen  days :  Re  Greer,  Napper  v.  Fanshawe,  (1895) 
2  Ch,  217. 

The  sub-section  does  not  apply  where  execution  is  levied  by  seizure  and 
sale  against  the  goods  of  a  firm  for  a  partnership  debt,  and  within  fourteen 
days  &om  the  sale  a  receiving  order  is  made  a^nst  one  of  the  partners : 
Dibh  V.  Brooke,  (1894)  2  Q.  B.  338 ;  and  the  provision  as  to  money  paid  under 
an  execution  to  avoid  sale  does  not  apply  to  the  case  of  money  paid  to  prevent 
seizure :  Boiver  v.  Hett,  (1895)  2  Q.  B.  51 ;  (1895)  2  Q.  B.  337,  C.  A. 

If  a  sale  tekes  place,  sect.  8  of  the  Small  Debts  Act,  1845,  applies,  and  the 
debtor  is  entitled  to  his  tools  of  trade  to  the  value  of  bl.  only,  and  not  201,  as 

f provided  by  sect.  44  of  the  Bankruptcy  Act,  1883 :  In  re  Dawson,  Exp,  D., 
1899)  2Q.  B.  54. 

The  right  of  the  landlord  is  not  affected  by  sect.  1 1  (2)  of  the  Bankruptey  Act, 
1890.  The  expression  *'  the  goods  of  a  deotor  "  does  not  include  the  goods  by 
the  stetute  of  Anne  (8  Ann.  c.  14  or  18),  s.  1,  impounded  until  the  landlord 
is  paid ;  and  the  sheriff  is  justified  in  retaining  and  paying  the  landlord  one 
year's  rent  though  notice  of  the  landlord's  claim  was  not  received  until  after 
the  sale:  In  re  Mackenzie,  Exp.  Sherif  of  Hertfordshire,  (1899)  2  Q.  B. 
666,  0.  A. 

Sect.  10  of  the  Jud.  Act,  1875,  does  not  extend  these  provisions  to  the 
winding  Tip  of  a  co. :  Re  Richards  <fc  Co.,  11  Ch.  D.  676. 

By  the  Bankruptcy  Act,  1883,  s.  145,  where  the  sheriff  sells  under  an 
execution  for  a  sum  exceeding  20/.  (including  legal  incidental  expenses),  the 
sale  is  to  be  by  pubHc  auction,  publicly  advertised,  and  not  by  bill  of  sale  or 
private  contract,  unless  the  Ooiurt  otherwise  orders. 

A  sale  by  private  contract  might  be  ordered  under  this  section  upon  an 
ex  parte  apphcation  by  the  execution  creditor :  Hunt  v.  Frensham,  12  Q.  B.  D. 
162. 

Now,  by  the  Bankruptey  Act,  1890,  s.  12,  where  the  sheriff  has  notice  of 
other  executions,  the  Oourt  is  not  to  consider  an  application  for  leave  to  sell 
privately  until  notice  has  been  given  to  the  execution  creditors  who  may 
appear  and  be  heard  on  the  application.  The  procedure  upon  such  application 
(which  is  to  be  made  by  summons  in  Chambers)  is  regulated  by  0.  XLiii, 
8—15. 

The  sheriff  cannot  make  a  valid  contract  for  sale  until  he  has  actually 
seized  the  goods :  Exp,  HcUly  Re  Tovmsend,  14  Gh.  D.  132,  C.  A. 

Where  the  effecte  of  a  partnership  are  seized,  and  a  partner  buys  his  share 
back  out  of  partnership  moneys,  there  is  no  dissolution  of  the  partnership ; 
qu/oere  whether  there  would  be  if  he  bought  with  his  own  money :  Helmore  v. 
Bmith,  35  Ch.  D.  436,  0.  A. 

By  the  Bankruptey  Act,  1883^  b.  46  (3),  a  person  who  purchases  the  goods 
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in  good  faith  under  a  sale  by  the  sheriff  shall,  in  all  cases,  acquire  a  good 
title  to  them  against  the  trustee  in  bankruptcy. 

As  to  the  duty  of  a  sheriff's  officer  who  receives  notice  by  telegram  of  an 
injunction  granted  by  the  Court  of  Bankruptcy  to  restrain  a  sale,  see  Exp, 
Langhy,  Re  Bishop,  13  Ch.  D.  110,  C.  A. 

Bejection  of  proof  for  debt  by  judgment  camditor  in  the  debtor's  bank- 
ruptcy remains  valid  though  the  l^nkruptcy  is  annulled:  Brandon  v. 
AfcHenry,  (1891)  1  Q.  B.  538,  C.  A. 


BECOYEBT  OF  LAND  BT  WBIT  OF  POSSESSION. 

By  0.  ZLvn,  1,  a  judgment  or  order  that  a  party  recover  possession  of  any 
land  may  be  enforced  by  writ  of  possession  m  manner  heretofore  in  use  in 
actions  of  ejectment  in  the  Superior  Courts  of  Common  Law. 

By  r.  2,  where  by  any  judgment  or  order  any  person  therein  named  is 
directed  to  deliver  possession  of  any  lands  to  some  other  person,  the  person 
prosecuting  such  judgment  or  order  may  without  order  sue  out  a  writ  of 
possession  on  filing  an  affidavit  of  due  service  of  the  judgment  or  order,  and 
that  it  has  not  been  obeyed. 

The  writ  of  possession  was  by  this  rule  introduced  in  substitution  for  the 
former  writ  of  assistance :  HcUl  v.  H.,  47  L.  J.  Ch.  680 ;  following  Re  Holden, 
M.  R.,  7  May,  1878.  The  writ  of  assistance,  however  (which  is  more  exten- 
sive in  terms  than  the  writ  of  possession,  and  which  was  not  issued  without 
an  order  for  that  purpose :  Cons.  Ord.  29,  r.  5,  and  see  O.  Lxxu,  2),  niay 
still  be  required,  and  has  been  issued  for  the  purpose  of  recovering  possession 
of  and  preserving  chattels  which  had  been  ordered  to  be  dehvered  to  a 
receiver:  Wyman  v.  Knight ^  39  Ch.  D.  165;  sup.  Form  6,  p.  431. 

An  order  for  the  issue  of  the  writ  of  possession  is  not  now  necessary  in  any 
case;  but  where  there  is  a  judgment  for  recovery  of  possession  under 
O.  XLvn,  1  (which  affects  parties  only),  the  writ  will  be  sealed,  according  to 
the  practice  at  law,  on  production  of  the  judgment  only.  And  in  cases 
under  r.  2  (which  includes  ^rsons  as  well  as  parties),  the  writ  will  be  sealed 
on  production  of  the  affidavit  mentioned  in  that  rule. 

For  the  form  of  judgment  for  the  possession  of  land  upon  Deft's  default, 
see  p.  170,  Forms  13  and  14;  and  B.  8.  C.  App.  F.,  Form  3.  And  for  the 
form  of  the  writ,  see  lb,,  App.  H.,  Form  7a. 

A  judgment  for  foreclosure  absolute  is  not  a  judgment  for  recovery  of 
possession  of  land  enforceable  by  writ  of  possession:  Wood  v.  Wheater, 
22  Ch.  D.  281 ;  seciU,  if  it  contain  an  order  for  delivery  of  possession ;  and 
see  O.  XYin,  2.  An  order  for  delivery  of  possession  by  the  mortgagor  diould 
contain  a  description  of  the  property,  so  mat  the  same  may  be  indicated  in 
the  writ  of  possession :  Thynne  v.  Sari,  (1891)  1  Ch.  79. 

Where  a  lessee  recovered  judgment  for  possession  against  sub-lessee,  and 
the  lessee's  estate  expired  after  action  and  before  trial,  writ  of  possession  was 
allowed  to  issue,  it  not  being  shown  that  the  issuing  of  it  would  be  futile  or 
unjust :  Knight  v.  Clarke^  15  Q.  B.  D.  294,  C.  A. ;  Chibhons  v.  Bwikland, 
1  H.  &  C.  736. 

Under  the  old  practice,  where  the  Deft  had  refused  to  allow  the  seques- 
trators to  enter  into  possession,  an  order  was  granted  for  an  injunction 
enjoining  the  Deft  to  cause  possession  of  a  house,  and  premises  belonging  to 
it,  to  be  delivered  to  them:  see  Bird  v.  Ltttlehalea,  Lt.  C,  18  Feb.  1743, 
A.  177 ;  S.  C,  3  Sw.  300,  n.  And  for  the  further  order  for  the  writ  of 
assistance  to  issue,  see  S,  C,  19  March,  1743,  A.  235. 

And  orders  for  the  writ  of  assistance  to  put  the  sequestrators  into  posses- 
sion were  granted  in  Barkley  v.  B.,  7  June,  1849,  A.  1720;  Pdham  v. 
Duchess  of  Newcastle,  3  Sw.  289,  n. 

The  same  remedy  might  be  obtained  by  a  receiver :  Caz/et  de  la  Borde  v. 
Othon,  23  W.  E.  110;  Sharp  v.  Carter,  3  P.  Wms.  379,  n.;  A.  O.  r,De 
Tastet,  V.-C.  K.,  31  Jan.  1865 ;  or  by  a  purchaser  who  was  kept  out  of  pos- 
session of  property  sold  by  the  Court:  see  Toynhee  v.  Duekndl,  Y.^Q.rf,, 
19  July,  1856,  B.  1437;  WiUon  v.  Angu^,  V.-C.  8.,  28  June,  1858,  B.  1089; 
and  his  costs  of  proceedings  for  the  purpose  of  obtaining  possession  were 
payable  out  of  the  purchase-money  in  Coiui :  Thomas  v.  Bwiion,  8  Eq.  120 ; 
ti  V.  sup.  Chap.  XIX.,  *<  Sales  by  the  Cott&t." 
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Where,  after  a  writ  of  posseseion  executed,  the  Deft  forcibly  re-took 
possession,  the  Court  made  an  order  renewing  the  writ :  Stackpooh  v.  Walsh, 
7  L.  R.  Ir.  444. 

As  to  form  of  order,  in  action  where  judgment  was  given  for  recovery  of 
land  a^inst  the  Deft  who  was  not  in  possession,  and  possession  was  given 
to  the  Pit  under  a  writ  of  possession,  setting  aside  the  judgment  on  applica- 
tion of  the  person  in  possession  who  did  not  derive  title  £rom  the  Deft,  see 
Minet  v.  Johnaony  63  L.  T.  607. 

Issue  of  execution  for  possession  is  not  necessarily  a  waiver  of  right  to 
costs :  Harrold  v.  Daly,  24  L.  R.  Ir.  412. 

And  as  to  the  writ  of  possession,  see  Edw.  Exton.  93  et  seq. ;  and  for  forms, 
seeD.  C.  P.  468-471. 


ENFOBCINQ  OONYEYANGE  OF  LAND. 

A  direction  in  a  judgment  or  order  for  the  execution  of  a  deed  or  convey- 
ance may  be  enforced,  as  a  judgment  to  do  any  act,  by  writ  of  attachment  or 
by  committal :  see  0.  XLn,  7. 

The  provisions  of  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  s.  15,  for  enforcing  a 
conveyance  by  compulsory  process,  were  superseded  by  the  Trustee  Acts,  1850 
and  1852  (now  repealed  ana  replaced  hj  the  Trustee  Act,  1893),  enabling  the 
Court  to  vest  lands  and  other  property  in  the  cases  therein  mentioned ;  and 
by  the  Jud.  Act,  1884  (47  &  48  V.  c.  61),  s.  14,  which  provides  that  where 
any  person  neglects  or  refuses  to  comply  with  a  judgment  or  order  directing 
him  to  execute  any  conveyance,  contract,  or  other  document,  or  to  indorse 
any  negotiable  instrument,  the  Court  may,  on  such  terms  and  conditions  (if 
any)  as  may  be  just,  order  that  such  conveyance,  &c.  be  executed,  or  such 
negotiable  instrument  indorsed  by  such  person  as  the  Court  may  nominate 
for  that  purpose;  and  in  such  case  the  conveyance,  &c.  so  executed  or 
indorsed  snail  operate  and  be  for  all  puri)oses  available  as  if  it  had  been 
executed  or  indorsed  by  the  person  originally  directed  to  execute  or 
indorse  it.  And  for  instance  of  the  appointment  under  this  section  of  the 
chief  clerk  (Master)  to  execute,  see  Re  Edwards,  Owen  v.  Edwards,  33  W.  R. 
578 ;  and  see  Perm  2,  sup,  429. 

The  jurisdiction  might  be  exercised  by  the  P.  D. :  see  Hotoarth  v.  //., 
11  P.  D.  95,  where  an  order  for  execution  by  the  registrar  was  made  on  a 
edmple  motion  for  attachment  for  non-compliance,  the  person  in  default 
having  by  himself  or  his  solr  received  notice  that  the  application  to  the  Court 
would  be  made  in  the  alternative. 

In  Re  Caihcart,  (1893)  1  Ch.  466,  Form  5,  awp.  p.  430,  the  official  solr  was 
directed  to  transfer  consols  standing  in  the  name  of  a  lunatic,  and  see  Re 
Lumlty,  W.  N.  (93)  13,  Form  4,  sup.  p.  430;  Hood-Barrs  v.  CathcaH,  39 
Sol.  J.  639,  as  to  directing  Bank  of  England  to  transfer. 

BBCOYEBT  OF  FBOFEBTY,  OTHEB  THAN  LAND  OB  MONET,  BY  WBIT  OF 

DELFVEBY. 

By  O.  XLvm,  2,  a  writ  of  delivery  of  property  other  than  land  or  money 

i which  is  mentioned  in  0.  xlii,  6,  as  one  oi  the  modes  in  which  a  judgment 
or  that  purpose  may  be  enforced)  may  be  issued  and  enforced  in  the  manner 
heretofore  in  use  in  actions  of  detinue  in  the  Superior  Courts  of  Common 
Law. 

The  writ  (forms  of  which  are  given  in  R.  S.  C.  App.  H.,  Nos.  10,  11,  and 
D.  C.  F.  474)  is  either  (1)  for  the  return  of  the  chattels,  and  a  distress  of  all 
the  lands  aod  chattels  of  the  Deft  until  they  are  returned,  without  giving 
him  the  option  of  retainiog  them,  and  paying  their  assessed  value,  or  (2)  for 
the  return  of  the  chattels,  or  if  they  cannot  be  foimd,  the  levying  of  their 
assessed  value.  In  the  latter  case,  the  writ  issues  without  order ;  in  the 
former,  an  order  is  required.  See  further  as  to  the  writ,  Edw.  Exton.  195 
e<  aw. 

Where  it  was  necessary  to  give  a  receiver  actual  delivery  of  specific  chattels, 
a  writ  of  assistance  was  ordered  to  issue :  Wyman  v.  Knight,  39  Ch.  D.  165. 
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Section  III. — Attachment  or  Committal. 

1.  Order  fw  Attachment  for  Default  other  than  for  non-payment 

of  Monet/ — 0.  xlii,  6,  7;  0.  XLiv,  2. 

Whebbas  by  tlie  judgment  [^or  order],  dated  &c.,  It  was  ordered 
[^Recite  direction  for  the  act  to  be  donelf  Now  upon  motion  &c.,  by 
counsel  for  (the  i^lt)  A.,  who  alleged  that  (the  Deft)  B.  has  not  &c. 
[state  default^  as  by  the  affidavit  of  &c.  filed  &c.  appears,  and  [^upon 
hearing  counsel  for  (the  Deft)  B.,  and]  upon  reading  the  said  judg- 
ment [or  order],  the  said  affidavit  [enter  evidence  of  service  of  thejudg^ 
ment  ^c,  and  tf  the  person  in  contempt  does  not  appear,  and  an  affidavit 
of  &c.,  filed  &c.,  of  service  of  notice  of  this  motion  upon  the  said 
(Deft)  B.]  ;  This  Court  doth  order  that  the  said  (Pit)  A.  be  at  liberty 
to  issue  a  writ  or  writs  of  attachment  against  the  said  (Deft)  B.  for 
his  contempt  in  not  &c.  [as  above"] ;  And  it  is  ordered  that  the  said 
(Deft)  B.  do  pay  to  the  said  (Pit)  A.  his  costs  of  this  application  and 
of  the  said  attachment,  to  be  taxed  by  the  taxing  master. 

For  form  of  application  for  leave  to  issue  writ  of  attachment,  see  D.  C.  F.  433. 

2.  Attachment  in  Default  of  payment  by  Instalmefits, 

Whereas  by  an  order  dated  &c.,  It  was  ordered  that  the  Deft 
should  within  &c.,  lodge  in  Court  as  directed  in  the  schedule  thereto 
£97 :4s,  being  &c.,  Now  upon  motion  &c.,  by  counsel  for  the  Pit,  and 
upon  hearing  counsel  for  the  Deft,  and  it  appearing  to  the  satisfaction 
of  the  Court  that  the  Deft  has  made  default  in  payment  of  the  said  £ — 
as  directed  by  the  said  order,  and  that  such  default  is  a  default  made 
by  a  trustee  or  person  acting  in  a  fiduciary  capacity,  and  ordered  to 
pay  a  sum  in  his  possession  or  under  his  control  witMn  the  meaning  of 
the  Debtors  Act,  1869,  Let  the  Pit  be  at  liberty  to  issue  a  writ  or  writs 
of  attachment  against  the  Deft  for  his  contempt  in  not  lodging  the  said 
£ —  in  Court  pursuant  to  the  said  order ;  And  counsel  for  the  Deft 
alleging  that  the  Deft  is  unable  to  pay  the  said  £ —  except  by  install 
ments,  and  offering  to  lodge  the  same  in  Court  by  monthly  instalments 
as  mentioned  in  the  schedule  hereto,  Let  the  Deft  be  at  liberty  to 
make  the  lodgment  in  Court  of  the  said  £ —  as  directed  in  the  schedule 
hereto,  the  Pit  undertaking  not  to  issue  such  writ  of  attachment  unless 
the  Deft  shall  make  default  in  payment  into  Court  of  the  said  monthly 
instalments  of  the  said  £ —  or  any  of  them ;  And  let  the  Deft  J.  C.  lodge 
in  Court,  as  directed  in  the  said  schedule,  the  Pit's  costs  of  this  appli- 
cation, and  of  such  attachment,  if  any,  to  be  taxed. 

[Insert  in  Lodgment  Schedule]. — Re  Lawes, 


Thirteen  monthly  mBtalments  in  respect  of  debt  of  £97 :  it* 
mentioned  in  this  order  as  follows  :— 

On  the  Ist  December,  1887 

\^Add  nmilar  direelioru  on  the  Ist  of  each  month  till  the  Ist 
November^  1888,  inclusive,] 

On  the  let  December,  1888 

[Add  direction  for  lodgment  of  monthly  instalments  of  costs  to 
be  taxed,  the  first  instalment  to  be  made  within  fourteen  days 
after  date  of  Taxing  Master's  eertijieate.] 


J.  C.  the  Deft. 
The  same 


£   8.  d, 
8   0  0 

1    4   0 


Ee  Lawes,  Cole  v.  C,  North,  J.,  28  Oct.  1887,  B.  2477. 

3.  Order  for  Attachment  for  Default  in  not  transferring  Stock  into 

Cmirt, 
Whereas  by  the  order  dated  &c.,  It  was  ordered  that,  without  pre- 
judice to  any  question,  the  Defts  J.  H.  and  C.  H.  should  within  seven 
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days  after  service  of  the  said  order,  transfer  into  Court,  as  directed  in 
the  schedule  thereto,  the  sum  of  £ —  (New  Consols);  Now  upon 
motion  &c.  by  counsel  for  the  Fits,  and  upon  hearing  counsel  for  the 
Deft  C.  H.,  and  upon  reading  the  said  order,  an  affidavit  of  &c.,  filed 
&c.,  of  service  of  the  said  order  on  the  said  J.  H.  and  C.  H.,  on 
the  —  day  of  — ,  the  order  dated  &c.,  an  affidavit  of  &c.,  filed  &c., 
of  service  of  notice  of  this  motion  on  the  Deft  J.  H.,  the  Chancery 
paymaster's  certificate,  dated  &c.,  of  the  non-transfer  of  the  said 
Consols  into  Court  [enter  any  other  evidence^  This  Court  doth  order, 
that  the  Fit  be  at  liberty  to  issue  a  writ  or  writs  of  attachment 
against  the  said  Defts  J.  H.  and  C.  H.  for  their  contempt  in  not 
having  transferred  the  said  sum  of  £ — ,  New  Consols,  into  Court 
pursuant  to  the  said  order  [if  so,  but  such  writ  or  writs  of  attachment 
is  or  are  not  to  be  issued  until  the  —  day  of  — ]  ;  And  it  is  ordered 
that  the  said  Defts  J.  H.  and  C*  H.  do  pay  to  the  Fit  M.  S.  the  cost  of 
the  Fits  of  this  motion,  such  costs  to  be  taxed  &c. — See  Street  v.  Hope, 
Lopes,  J.,  for  V.-C.  M.,  27  Sept.  1877,  B.  1712. 

For  an  order  for  attachment  against  the  Defts  for  not  leaving  at  the 
Chambers  of  the  Judge  an  abstract  of  their  title  to  the  lands  in  question, 
pursuant  to  an  order,  see  Peacock  v.  Morgan^  M.  B.  16  March,  1877,  B. 
320. 

For  an  order  for  attachment  against  solrs  for  non-compliance  with  an 
order  to  procure  certain  deeds  to  be  registered  and  stamped  at  their  own 
expense,  and  to  rectify  any  omissions,  and  for  delivery  of  the  deeds  duly 
rectified  and  stamped  to  their  clients,  see  Re  8card^  M.  E.,  21  Aug.  1878, 
B.  1734. 


4.  The  Uke-^for  not  obeying  an  Order  to  make  Affidavit  as  to 

Documents — 0,  xxxi,  21. 

Whbeeas  by  an  order  dated  &c.,  it  was  ordered  that  [Beeite  order 
to  make  affidavit  as  to  documents']  ;  Now  upon  motion  this  day  made 
unto  this  Court  by  co\insel  for  the  Fit,  who  alleged  that  the  Deft  B. 
has  been  guilty  of  a  contempt  of  this  Court  in  not  complying  with  the 
said  order,  as  by  an  affidavit  of  &o.,  filed  &c.,  appears,  and  [upon 
hearing  counsel  for  the  said  Deft],  and  upon  reading  the  said  order 
and  affidavit  [ory  if  the  Deft  does  not  appear,  and  an  affidavit  of  &c., 
filed  &c.,  of  service  of  notice  of  this  motion  on  the  said  Deft] ;  This 
Court  doth  order  that  the  Fit  be  at  liberty  to  issue  a  writ  of  attachment 
against  the  said  Deft  B.,  for  his  contempt  in  not  complying  with  the 
said  order,  dated  &c. 

For  order  for  attcushment  for  default  in  leaving  at  Chambers  accounts 
pursuant  to  a  four-day  order,  see  Whitaker  v.  Thurston,  M.  E.  21  July,  1876, 
B.  1347  ;  and  see  Cauhutt  v.  C,  30  March,  1876,  A.  636. 

It  has  been  held  that  the  provision  in  0.  xxxi,  21,  as  to  attachment  does 
not  apply  to  orders  for  delivery  of  the  names  of  a  firm  under  0.  xvi,  14  (see 
now  O.  XLvniA,  1,  June,  1891) ;  or  for  an  account  claimed,  to  be  verified  by 
affidavit  (O.  xv,  \) :  Pike  v.  Keene,  24  W.  E.  322,  35  L.  T.  341 ;  but  in 
the  Ch.  D.  it  is  the  usual  practice  to  direct  an  attachment  to  be  issued 
in  default  of  bringing  in  accounts,  or  making  a  sufficient  affidavit  of 
documents.    For  forms,  see  D.  0.  F.  695,  596. 
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5.  The  like  for  non-payment  of  Money  by  a  Trustee  under  the 
Debtors  Act  (32  8f  33  V.  c.  62),  s.  4. 

Whebeas  by  the  judgment  [or  order],  dated  &c.,  It  was  ordered 
that  (the  Deft)  B.  should,  within  —  days  after  serrioe  thereof,  pay  to 
(the  Pit)  A.  the  sum  of  £ —  as  therein  mentioned  [or  lodge  in  Court  to 
the  credit  of  &c.,  as  directed  by  the  schedule  thereto,  the  sum  of  £ — 
by  the  Master's  certificate,  dated  &c.,  certified  to  be  due  from  him 
on  the  account  of  &o.  by  the  said  judgment  \or  order]  directed]  ;  Now 
upon  motion  this  day  made  unto  this  Court  by  counsel  for  the  (Pit)  A., 
and  upon  reading  the  said  judgment  [or  order],  an  affidavit  &c.,  filed 
&o.,  of  service  of  the  said  judgment  [or  order]  upon  the  (Deft)  B.,  an 
affidavit  of  the  (Pit)  A.,  filed  &c.,  of  non-payment  of  the  said  sum  of 
£ —  [or  if  sOf  the  paymaster's  certificate,  whereby  it  appears  that  the 
(Deft)  B.  has  made  default  in  payment  of  the  said  sum  of  £ —  into 
Court  pursuant  to  the  said  judgment  [of  order],  an  affidavit  of  &c., 
filed  &c.,  of  service  of  notice  of  this  motion  on  the  (Deft)  B.]  ;  And  it 
appearing  to  the  satisfaction  of  the  Court  that  the  (Deft)  B.  has  made 
default  in  payment  of  the  said  sum  of  £ —  as  directed  by  the  said 
judgment  [or  order],  and  that  such  default  is  a  default  made  by  a 
trustee  or  person  acting  in  a  fiduciazy  capacity,  and  ordered  to  pay  a 
sum  in  his  possession,  or  under  his  control,  within  the  meaning  of  the 
Debtors  Act,  1869,  This  Court  doth  order  that  the  (Pit)  A.  be  at  liberty 
to  issue  a  writ  or  writs  of  attachment  against  the  (Deft)  B.  for  his 
contempt  in  not  having  paid  the  said  sum  of  £ —  to  the  (Pit)  A.  [or 
into  Court]  as  aforesaid,  pursuant  to  the  said  judgment  [or  order]. 
[If  sOy  And  it  is  ordered  that  the  (Deft)  B.  do  pay  to  the  (Pit)  A.  his 
costs  of  this  application  and  of  the  said  attachment,  such  costs  to  be 
taxed  &c.]— See  Young  v.  Dallimore,  V.-C.  8.,  28  Feb.  1870,  B.  549 ; 
Moorhouse  v.  3f.,  M.  K.  12  July,  1878,  B.  1394  ;  European  Assurance 
Co,  V.  Lee,  M.  R,  13  Dec.  1878,  A.  2217. 

For  order  for  attachment  to  issue  against  a  solr  for  non-payment  of  a  sum 
certified  to  be  due  from  him  on  the  taxation  of  his  bill  of  fees  and  disburse- 
ments, see  Be  Peters^  Form  2,  Chap.  XYU.,  Sect.  XI.,  p.  315,  '*  Costs 
and  see  Be  Bush,  9  £q.  147. 


NOTES. 
W&IT  OF  AITAOHlCSirr — COMMITTAL. 

By  0.  XLii,  7,  "  a  judgment  requiring  any  person  to  do  any  act  other  ihaai 
the  pa\'ment  of  money,  or  to  abstain  from  domg  anything,  may  be  enforced 
by  writ  of  attachment  or  by  committal." 

By  0.  XLiv,  1,  a  writ  of  attachment  is  to  have  the  same  effect  as  a  writ  of 
attachment  issued  out  of  the  Ch.  D.  theretofore  had ;  and  by  r.  2,  no  such 
writ  is  to  be  issued  without  the  leave  of  the  Court  or  a  Judge,  to  be  applied 
for  on  notice  to  the  party  against  whom  the  attachment  is  to  be  issued. 

An  important  change  has  been  introduced  by  r.  2,  the  former  practice  in 
Chancery  (though  not  at  Common  Law)  having  been  that  an  attachment 
might  be  obtained  without  further  order,  or  notice  to  the  party,  on  proof  of 
service  and  non-compliance :  see  Abud  v.  Biehes,  2  Qi.  D.  528. 

Notice  is  necessary  upon  an  application  for  attachment  against  a  sheriff 
for  not  returning  a  writ  oifi,  fa, :  ^[upp  v.  Cooper,  6  C.  F.  P,  26 ;  or  against 


)> 
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persons  removing  goods  out  of  the  sheriffs  custody:  Eynde  y.  Gould,  9  Q.  B.  D. 
335. 

An  order  for  attachment,  if  now  obtained  without  notice  to  the  party,  will 
be  discharged  :  Dallas  v.  Olyn,  3  Ch.  D.  190;  but  not  an  order  for  committal 
after  leave  has  been  obtained  to  issue  a  writ  of  attachment :  Buest  v.  Bridge^ 
29  W.  R.  117  ;  but  see  Callow  v.  Bridye,  56  L.  J.  Ch.  690. 

A  writ  of  attachment  may  be  ordered  to  issue  on  a  notice  of  motion  to 
commit  for  contempt:  Piper  v.  P.,  W.  N.  (76)  202. 

An  application  for  leave  to  issue  the  writ  may  be  properly  made  in 
Chambers  and  dealt  with  by  the  Master,  unless  it  becomes  necessary  to  give 
the  leave,  in  which  case  it  will  be  adjourned  to  the  Judge :  DavU  v.  Galmoye^ 
39  Ch.  D.  322  ;  explaining  S.  C,  40  Ch.  D.  355. 

An  order  for  payment  of  money,  whether  interlocutory  or  final,  can  only 
be  enforced  by  attachment  in  cases  within  the  Debtors  Act,  1869,  s.  4  (3) 
find  f4) :  Phosphate  Sewage  Co,  v.  Hartmonty  25  W.  R.  743 ;  and  this  apphes 
equally  where  the  order  is  for  payment  into  Court :  see  Hutchinson  v.  Hart- 
mora,  W.  N.  (77)  29. 

An  order  directing  attachment  or  sequestration  on  a  future  uncertain  event, 
e.g.y  on  default  of  payment  within  a  specified  time,  is  wrong  in  form:  Be 
LumJey,ExparteCathcart,{\S9^)2Gh.21l,C.  A, 

Attachment  will  go  against  a  married  woman  administratrix  disobeying  an 
order  to  pay  into  Court  a  sum  of  money  shown  by  her  account  of  the  intes- 
tate's personal  estate  to  be  in  her  possession  ;  but  semhle^  if  the  object  of  the 
order  had  been  to  compel  her  to  make  good  a  devastavit,  the  order  i^ould  have 
been  made  in  the  form  prescribed  in  Scott  v.  Morley,  20  Q.  fi.  D.  120;  attach- 
ment would  not  go  :  In  re  TurnhuU,  Tumhull  v.  Nicholas,  (1900)  1  Ch.  180. 

As  to  committal  for  breach  of  injunction  or  undertaking,  v.  in/.,  pp.  746, 
747. 

For  forms  in  reference  to  wiit  of  attachment,  see  D.  C.  F.  433  et  seq. 

DEBTORS  ACT. 

Under  the  Debtors  Act,  1869  (32  &  33  Y.  c.  62),  s.  4,  arrest  and  imprison- 
ment for  making  default  in  payment  of  money  have  been  abolished,  except 
in  the  following  cases  inter  alia :  — (3)  Default  by  a  trustee  or  person  acting  m 
a  fiduciary  capacity,  and  ordered  to  pay  by  a  Court  of  Equitjr  any  sum  **  in 
his  possession  or  under  his  control."  (4)  Default  by  a  solr  in  payment  of 
ooste,  when  ordered  to  pay  costs  for  misconduct  as  such,  or  in  payment  of  a 
sum  of  money  when  ordered  to  pay  the  same  in  his  character  of  an  officer  of 
the  Court;  and  in  these  instances  (by  this  section)  the  imprisonment  is 
limited  to  one  year. 

A  trustee  who,  by  carelessness  or  wilful  default,  without  moral  delinquency, 
has  lost  trust  moneys  in  his  possession  or  under  his  conti'ol,  is  a  defaulting 
trustee  within  the  Debtors  Act,  s.  4  (3) :  Middleton  v.  Chichester ,  6  Ch.  152 ; 
secus,  if  he  has  merely  omitted  to  get  in  trust  moneys:  Ferguson  v.  i<^.,  10 
Ch.  661 ;  or  it  is  not  shown  that  he  ever  had  them  in  his  actual  possession : 
Exp,  Cuddeford,  45  L.  J.  Bkcy.  127;  34  L.  T.  666;  24  W.  E.  931;  Be 
Fewster,  (1901)  1  Ch.  447. 

A  trustee  is  not  fraudulent  and  dishonest  merely  because  he  neglects  his 
trust  and  thereby  wrongs  those  whom  it  is  his  duty  to  protect :  Be  Smith, 
Hands  v.  Andrews,  (1893)  2  Ch.  1,  C.  A. 

And  a  writ  of  attiEichment  cannot  be  issued  where  the  order  directs  pay- 
ment of  a  sum,  part  of  which  was  not  in  the  possession  or  control  of  the 
trustee,  e,g,,  a  sum  consisting  of  a  principal  debt  due  from  an  executor  with 
interest  thereon,  as  the  interest  cannot  be  said  to  have  been  in  his  possession 
or  control :  Be  Hirkey,  H.  v.  Colmer,  55  L.  T.  588  ;  35  W.  R.  53  ;  and  v,  sup., 
p.  200,  Chap.  XYL,  Form  3 ;  or  the  existing  market  value  of  bonds  im- 
properly sold  by  trustees,  as  the  difference  between  such  value  and  the  amoimt 
produced  by  the  sale  never  came  to  their  hands:  Be  Wcdker^s  Estate,  W.  v. 
FT.,  38  W.  R.  766 ;  60  L.  J.  Ch.  25 ;  63  L.  T.  237  ;  and  see  Cronin  v.  Twin- 
herrow,  W.  N.  (87)  201. 

A  trustee  is  liable  under  sect.  4  (3),  though  personally  innocent,  where 
the  trust  money  has  been  misapplied  and  lost  from  being  placed  in  the  sole 
name  of  his  co-trustee :  Evans  v.  Bear,  10  Ch.  76. 

The  promoter  of  a  co.  is  not  ''a  trustee  or  person  acting  in  a  fiduciary 
capacity  "  witlm  sect.  4  (3) ;  seQ  Phosphate  Sewage  Co.  v.  Sartmontf  25  W,  R, 
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743 ;  nor  is  a  person  ordered  to  repay  money  received  by  way  of  fraudulent 
preference :  Exp,  JIoowTiy  8  Ch.  231 ;  nor  one  co-partner  who  receives  assets 
of  the  partnerahip  on  account  of  himself  and  his  co-partners :  Piddoeke  v. 
Burt,  (1894)  1  Oh.  343 ;  and  as  to  a  trustee  receiving  commission  on  policies 
effected  as  security  for  trust  money,  see  Re  Berwick^  B,  v.  Zaite,  81  L.  T. 
797.  C.  A. 

SecuSj  an  agent;  as  a  son  managing  a  farm  for  his  father:  Marru  v. 
Ingram^  13  On.  D.  338;  or  a  London  agent  indebted  on  account  of  his 
agency  :  Litchfield  v.  Jones,  36  Ch.  D.  530;  and  see  Reid  v.  BurtwoB,  (1892) 
2  Gh.  413,  415 ;  or  an  auctioneer  as  to  the  proceeds  of  property  sold  by  him : 
Crmcther  v.  Elgood,  34  Ch.  D.  691,  C.  A. ;  or  a  debtor  who  has  admitted  that 
a  sum  is  due  from  him,  and  submitted  to  an  order  directing  tiiat  he  should 
hold  it  upon  certain  trusts :  Preston  v.  Etherington,  37  Ch.  D.  104,  0.  A. ;  or 
an  administratrix  ordered  to  pay  assets  received  bv  her  into  Court  in  a  sub- 
sequent action  propounding  a  will,  under  which  she  was  not  an  executrix : 
Tiunuchi  v.  Smart,  10  P.  6.  184. 

But  the  remedy  provided  by  the  section  is  only  available  by  c.  q,  <.,  not  by 
a  mere  creditor :  Re  Firmin,  London  Banking  Co.  v.  F.,  57  L.  T.  45. 

Under  sect.  4  (4),  a  solr  is  liable  to  attachment  for  non-payment  of  a 
balance  found  due  m>m  him  on  taxing  his  bill  of  costs :  Re  Rush,  9  £q.  147 ; 
Re  White,  19  W.  E.  39 ;  23  L.  T.  387  ;  and  also  of  the  taxed  costs  of  the  bUl 
which  he  has  subsequently  been  ordered  to  pay :  in  re  a  Solicitor,  (1895)  2 
Ch.  66 ;  or  of  money  of  his  client  which  he  has  improperly  dealt  with :  In  re 
Dudley,  12  Q.  B.  D.  44,  C.  A. 

And  as  disobedience  by  a  solr  to  an  order  made  on  him  as  sudi  is  in  the 
nature  of  an  offence,  he  cannot  claim  privilege  from  arrest  under  an  attadi- 
ment  for  such  disobedience :  Re  Freston,  1 1  Q.  B.  D.  645,  C.  A. 

But  this  liability  to  attachment  is  for  non-payment  of  money  or  costs  as 
an  officer  of  the  Court,  not  as  an  imsuccessful  litigant :  Re  Hope,  7  Ch.  523 
(overruling  Re  Barfield  and  Rush,  19  W.  E.  466 ;  24  L.  T.  248). 

The  liability  remains  though  the  solr  be  struck  off  the  roll  after  the  order 
against  him  is  made,  or  {semhle)  previously :  Re  Strong,  32  Ch.  D.  342, 
C.  A. 

Although  in  cases  of  contempt  generally  an  order  to  commit  for  non- 
compliance with  an  order  was  in  the  discretion  of  the  Court  (see  Ashtcorth  v. 
Outram  (2),  5  Ch.  D.  943,  C.  A.),  in  cases  coming  within  sect.  4  (3)  or  (4) 
attachment  was  a  matter  of  rignt,  and  the  Court  had  no  discretion  to  refuse 
the  order  for  attachment :  see  Evans  v.  Bear,  10  Ch.  76 ;  nor  to  discharge  a 
defaulting  trustee  where  he  had  not  cleared  his  contempt :  Ransom  v.  Boyd, 
W.  N.  (77)  236. 

At  common  law,  however,  it  was  held  that  to  warrant  an  attachment 
for  non-payment  of  money  under  the  exceptions  mentioned  in  sect.  4,  it 
must  be  shown  that  the  party  had  the  means  of  payine,  as  well  as  that  he 
had  refused  or  neglected  to  do  so :  Re  Ball,  L.  E.  8  C.P.  104  ;  and  see  Re 
Robinson,  10  B.  &  S.  75. 

And  now  by  the  Debtors  Act,  1878  (41  &  42  V.  c.  54),  in  any  case  coming 
within  the  Debtors  Act,  1869,  s.  4  (3)  and  (4),  the  Court  or  Judge  making 
the  order  for  payment,  or  having  jurisdiction  in  the  action  or  proceeding  in 
which  the  order  for  payment  is  made,  may  inquire  into  the  case,  and  (subject 
to  the  provisoes  contained  in  sect.  4)  may  grant  or  refuse,  either  absolutely 
or  upon  terms,  any  application  for  a  writ  of  attachment,  or  other  process,  or 
order  for  arrest  and  imprisonment,  and  any  application  to  stay  the  operation 
of  any  such  writ,  or  process,  or  order,  or  for  discharge  from  arrest,  or  im- 
prisonment, thereunder. 

Under  the  discretion  given  by  this  Act,  the  Couit  has  declined  to  grant  a 
writ  of  attachment  against  a  defaulting  trustee  where  it  appeared  that  he  had 
no  present  means,  and  that  there  was  no  prospect  of  future  payment: 
Barrett  v.  Hammond,  10  CJh.  D.  285;  Street  v.  Hope,  ih.  286  (n.);  and  that 
he  had  derived  no  personal  benefit  from  the  breach  of  trust :  Earl  o/Ayles/ord 
V.  Earl  Poulett,  (1892)  2  C!h.  60 ;  or  where  the  misapplication  of  money  had 
been  erroneous,  but  not  fraudulent :  Holroyde  v.  Oamett,  20  Ch.  D.  532 ; 
but,  per  M.  E.,  mere  inability  to  pay  is  not,  alone,  sufficient  ground  for 
refusing  an  attachment  or  granting  a  discharge  under  the  Acts :  Simpson  v. 
Bell,  1  May,  1879,  ex  rel, ;  which  are  intended  for  the  punishment  of  a 
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fraudulent  or  dishonest  debtor,  and  are  in  that  sense  vindictive :  Marris  v. 
Ingram^  13  Gh.  D.  338 ;  Re  Knoiules,  Doodson  v.  Turner,  52  L.  J.  Ch.  685  ; 
48  L.  T.  760 ;  and  see  Earl  of  Aylesfard  v.  Earl  Poulett,  sup. 

Where  the  discretion  has  been  exercised  on  an  erroneous  view  of  the  law, 
the  CJourt  of  Appeal  wiU  review  it :  Be  Smithy  Hands  v.  Andrews,  (1893) 
2Ch.  1,  C.  A. 

The  Debtors  Act,  1869,  does  not  affect  the  power  of  imprisonment  for  con- 
tempt of  Court  in  not  complying  with  an  order  to  do  any  act,  even  though 
payment  of  money  is  directed  as  an  alternative :  Harvey  v.  Hall,  11  Eq.  31 ; 
out  the  Court  has  no  power  to  commit  to  prison  for  non-payment  of  the  costs 
of  a  motion  to  commit  on  which  no  other  order  is  made :  Micklethwaite  v. 
Fletcher,  27  W.  E.  793 ;  nor,  when  the  contempt  has  been  cleared,  to  detain 
the  contemner  in  prison  for  non-payment  of  the  costs  of  his  contempt : 
Jackson  v.  Mawhy,  1  Ch.  D.  87. 

The  Debtors  Act  does  not  apply  to  Crown  debts,  including  an  estreated 
recognizance  for  payment  of  the  respondent's  costs  of  an  appeal  to  the  House 
of  Lords  if  unsuccessful ;  and  the  appellant  making  default  was  not  entitled 
to  be  discharged  from  custody :  Re  Smith,  2  Ex.  D.  47. 

A  Pit  who  nas  levied  execution,  in  an  action  against  a  trustee  of  a  will  for 
a  sum  of  money  admitted  to  have  been  received  by  such  trustee,  cannot,  by 
obtaining  an  order  absolute  for  pajTnent  within  a  limited  time,  avail  himself 
of  the  remedy  ^ven  by  the  Debtors  Act,  s.  4  (3) :  Drewitt  v.  Edwards,  26 
W.  B.  60,  122,  0.  A. ;  37  L.  T.  622. 

An  order  is  no  longer  necessary  for  the  dischar^  of  a  person  who  has  been 
imprisoned  under  s.  4  (3)  or  (4),  as  the  practice  is  to  indorse  on  the  writ  a 
note  that  the  writ  does  not  authorize  an  imprisonment  for  any  longer  period 
than  one  year :  and  see  Re  Edwards,  Brooke  v.  E,,  21  Oh.  D.  236. 


SEEVICE— BVIDBNOE. 

Service  of  the  order  for  payment,  &c.,  on  which  the  attachment  is  sought 
to  be  grounded,  must,  unless  substituted  service  has  been  authorized,  be 
personal,  v,  sup,,  p.  428 ;  except  in  cases  under  0.  xxxi,  22,  by  which 
service  on  the  solr  of  an  order  for  discovery  or  inspection  (failure  to  comply 
with  which  renders  a  party  liable  to  attachment :  r.  21)  shall  be  sufficient 
service  to  found  an  application  for  attachment  for  disobedience  to  the  order. 
But  the  party,  against  whom  the  application  is  made,  may  show  that  he  has 
had  no  notice  or  knowledge  of  the  order. 

Personal  service  is  not  waived  by  the  party,  whose  solr  is  served,  taking 
out  a  summons  for  further  time  :  Hampden  v.  Wallis,  26  Ch.  D.  746,  C.  A. ; 
nor  by  correspondence  by  the  party,  a  solr,  promising  performance  of  the 
required  act,  tne  delivery  of  a  bill  of  costs :  Re  Cunningham,  W.  N.  (86)  176 ; 
65  L.  T.  766. 

By  the  appearance  of  counsel  for  the  contemner,  personal  service  of  a  rule 
nisi  for  his  attachment  was  held  to  be  waived :  Exp,  Alcock,  1  C.  P.  D.  68. 

A  true  copy  of  the  order,  for  non-compliance  with  which  the  writ  of 
attachment  has  issued,  must  have  been  served ;  otherwise  the  writ  may  be 
set  aside  and  the  party  discharged  out  of  custody :  Re  HoU,  11  Ch.  D.  168. 

Personal  service  of  the  notice  of  motion  or  other  application  for  attachment 
under  O.  xuv,  2,  is  not  indispensable :  Browning  v.  Sahin,  6  Ch.  D.  511 ; 
Richards  v.  Kitchen,  25  W.  R.  602 ;  36  L.  T.  730 ;  when  there  is  no  difficulty 
in  effecting  personal  service  the  Court  insists  upon  it,  and  will  not  make  an 
order  for  substituted  service  unless  every  endeavour  has  been  made  to  effect 
personal  service :  Mander  v.  Falcke,  f  1891)  3  Ch.  488 ;  but  when  there  was 
difficulty,  and  the  original  order  had  oeen  personally  served,  the  Court  acted 
on  proof  of  service  in  ordinary  form  on  the  party's  solr :  Howarth  v.  H,,  11 
P.  D.  95,  0.  A. ;  Mann  v.  Perry,  50  L.  J.  Ch.  251 ;  44  L.  T.  248 ;  Re  Luxmore, 
Gordon  v.  Woods,  W.  N.  (88)  63;  and  under  O.  xxxi,  21,  the  writ  issued 
though  both  the  order  for  discovery  and  the  notice  of  motion  were  served  only 
on  the  solr:  e/by  v.  Hadley,  22  Ch.  D.  571 ;  Re  Mulcaster,  Dalston  v.  Nanson, 
47  L.  J.  Ch.  609 ;  26  W.  R.  435.  Service  at  the  residence  of  the  party  has 
been  held  sufficient :  Re  A  Solicitor,  14  Ch.  D.  152  ;  49  L.  J.  Ch.  295. 

And  where  the  party  has  not  appeared,  the  notice  may  be  served  by  filing 
with  the  proper  officer  piursuant  to  0.  Lxyn,  4 ;  Re  Morris^  M,  y*  Fowler,  44 
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Ch.  p.  151 ;  EvaM  v.  Noion,  (1893)  1  Ch.  252,  C.  A. ;  but  the  notioe  of 
motion  should  be  persoually  served  wherever  it  is  practicable  to  do  so,  and 
where  the  Pit  eyidently  knew  where  to  find  the  Deft,  the  Court  declined  to 
allow  an  attachment  to  issue  unless  the  notice  of  motion  was  served  on  the 
Deft:  In  re  Bassett,  B.  v.  B.,  (1894)  3  Ch.  179. 

Appearance  of  the  party  on  the  motion  to  commit  is  not  a  waiver  by  him 
of  any  objection  for  want  of  personal  service  or  irregularity :  Mander  v. 
FaJcke,  (1891)  3  Ch.  488. 

By  giving  time  and  accepting  part  payment  a  client  does  not  waive  his 
right  to  enforce  a  writ  of  attachment  agamst  his  solr :  Be  Fereday,  (1895)  2 
Ch.  437. 

Obedience  to  an  order  made  against  a  corporation  will  not  be  enforced 
under  O.  XLii,  31,  by  the  attachment  of  a  director  of  the  corporation, 
unless  the  order  has  been  served  personally  upon  the  director  :  McKeown  v. 
Joint  Stock  InstituU,  Ld.,  ri899)  1  Ch.  671. 

An  application  for  attacnment  asainst  a  solr  for  breach  of  undertaking  to 
enter  appearance  should  be  entitled  in  the  matter  of  the  solr,  under  the 
general  jurisdiction :  Be  Kerly^  Son  &  Verdetiy  (1901)  1  Ch.  467,  C.  A- 

By  0.  LIT,  4,  every  notice  of  motion  for  attsumment  is  to  state  in  general 
terms  the  grounds  of  the  application ;  and  where  any  such  motion  is  founded 
on  evidence  by  affidavit,  a  copy  of  any  affidavit  is  to  be  served  with  the 
notice  of  motion. 

The  rule  applies  to  a  motion  to  commit  for  disobedience  to  an  order  for 
discovery :  Litchfield  v.  Jones,  25  Ch.  D.  64. 

The  copy  affidavits  and  notice  of  motion  should  be  served  together,  and  if 
not  personally,  at  the  address  for  service ;  and  service  of  the  affidavits 
separately  on  the  country  solr,  though  two  clear  days  before  the  hearing,  is 
irregular :  Petty  v.  Daniel ^  34  Ch.  D.  172 ;  but  see  contra,  Hampden  v. 
Wallis,  26  Ch.  D.  746,  C.  A. 

Marking  the  notice  of  motion  with  the  name  of  the  wrong  Judge  is  not  a 
fatal  irregularity;  secus,  omission  to  serve  the  affidavits  with  the  original 
notice  of  motion,  or  to  notify  the  grounds  of  the  application  :  Taylor  v.  Boe 
(1).  W.  N.  (93)  14. 

The  order  must  be  brought  in  its  exact  form  to  the  attention  of  the  con- 
temnor  contemporaneously  with,  though  not  necessarily  attached  to,  the 
notice  of  motion,  on  the  usual  affidavit  of  service,  unless  the  Court  is  satisfied 
that  the  order  has  been  brought  to  his  knowledge  in  some  other  way,  as  by 
his  appearing  in  Court  and  personally  consenting  or  opposing,  and  the  fact 
is  stated  on  the  face  of  the  order  itself,  and  this  is  so  where  the  order  has 
been  made  by  consent  of  counsel :  Hall  &  Co,  v.  Trigg,  (1897)  2  Ch.  219. 

The  copy  of  affidavit  intended  to  be  used  in  support  of  the  motion  for 
attachment  must  state  that  the  order  is  indorsed  with  the  memorandum 
required  by  O.  XLI,  5,  and,  if  such  statement  is  omitted,  the  service  is 
deifective:  Stockton  Football  Co,  v.  Oaston,  (1895)  1  Q.  B.  453. 

The  objection  that  affidavits  have  not  been  served  with  the  summons  or 
notice  of  motion  in  accordance  with  0.  Lil,  4,  cannot  be  insisted  on  by  a 
party  who,  by  attending  by  his  solr,  and  admitting  that  he  cannot  answer 
the  affidavits,  has  accepted  what  is  equivalent  to  the  advantages  intended  to 
be  conferred  by  the  provisions  of  the  rule :  Btndell  v.  Orundy,  (1895)  1  Q.  B. 
16,  C.  A. 

As  to  what  is  a  sufficient  statement  of  the  grounds  of  the  application,  see 
Treherne  v.  Dale,  27  Ch.  D.  66,  C.  A. 

The  certificate  of  the  Paymaster-Gfeneral  that  the  money  is  not  in  Court 
must  be  dated  on  a  day  subsequent  to  the  last  day  for  payment  pursuant  to 
the  order.  The  want  of  such  evidence  may  be  cured  by  the  appearance  of  the 
party,  and  his  not  disputing  the  fact :  Trelierne  v.  Dale,  sup. 

An  order  made  in  Chambers  cannot  be  enforced  by  attachment  until 
after  entry :  Ballard  v.  Tomlinson,  52  L.  J.  Ch.  656 ;  48  L.  T.  515 ;  31 
W.  H.  563 ;  eecuB,  procedure  orders  drawn  up  in  Chambers:  O.  LXii,  2  (1), 
8up,  p.  187. 

Where  the  time  for  payment  limited  by  the  order  was  enlarged  by  a  sub- 
sequent order,  it  was  sufficient  that  the  indorsement  required  by  O.  xu,  5, 
was  on  the  first  order :  Treherne  v.  DcUe,  27  Ch.  D.  66,  C.  A. ;  but  where  an 
order  for  possession  named  no  time  within  which  possession  was  to  be  ^vm, 
aod  no  memoTandum  could  be  ixidorsed^  attachmeut  wa^  ordered  to  issue, 
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but  to  lie  in  the  office  for  a  week  :  Re  Biggs'  Mortgage,  W.  N.  (94)  73  ;  but 
notwithstanding  the  absence  of  the  indorsement  the  l)ef fc  was  liable  for  a 
contempt  in  retaking  possession :  8,  C, 

To  obtain  the  att£^hment  of  a  jud^ent  debtor  for  non-compliance  with 
an  order  under  O.  xui,  32,  for  his  attendance  for  oral  examination  at 
Chambers,  it  most  be  shown  that  conduct  money  has  been  tendered,  and 
that  there  is  some  necessity  for  bringing  him  up  from  his  place  of  residence : 
see  Protector  Endowment  Uo.  y.  Whitlamj  3Q  li.  T.  467 ;  and  an  order  for 
payment  of  the  debt  by  instalments  need  not  be  abandoned  by  the  creditor, 
as  the  two  processes  can  run  simultaneously  :  Hayter  y.  Beall,  44  L.  T.  131, 
0.  A.,  reversing  8.  C,  29  W.  E.  333. 

APPEAL. 

An  appeal  has  been  held  to  lie  from  an  order  to  commit,  or  a  refusal  to 
commit,  involving  a  finding :  Jar  main  v.  Chatterton,  20  Oh.  D.  491,  C.  A. ; 
Witt  V.  Corcoran,  2  Ch.  D.  69 ;  but  see  Reg.  v.  Jordan,  W.  N.  (88)  152,  per 
Landley,  L.  J.  The  Court  of  Appeal,  however,  is  reluctant  to  interfere  with 
the  discretion  of  the  Court 'below :  Aahworth  v.  Outram  (No.  2),  6  Ch.  D.  943, 
0.  A. ;  Esdaile  v.  Visser,  13  Ch.  D.  421,  0.  A. ;  Chard  v.  Jervia,  9  Q.  B.  D. 
178,  C.  A. 

But  an  application  for  attachment  for  contempt  in  publishing  comments 
calculated  to  prejudice  the  fair  trial  of  an  action  is  **a  criminal  cause  or 
matter"  within  Jud.  Act,  1873,  s.  47,  so  that  no  appeal  will  lie:  CShea  v. 
0*8hea,  15  P.  D.  59,  C.  A. ;  secuSy  semhie,  an  attachment  for  disobedience  to 
an  order  to  attend  for  examination:  Re  Ev<ins,  E.  v.  Notoii,  (1893)  1  Ch. 
252  ;  and  see  Rendell  v.  Grundy,  (1895)  1  Q.  B.  16,  C.  A.,  aup,,  p.  444. 

An  attachment  for  disobedience  to  an  order  of  Court,  being  a  coercive 
process  in  a  civil  action,  is  not  an  offence  within  sect.  19  of  the  Extradition 
Act,  1870:  Poolei/Y,  Whetkam,  15  Ch.  D.  435,  C.  A. 

BANKKUPTCY  OF  COIXTEUNOB.^ 

Under  the  Bankruptcy  Act,  1869,  a  person  liable  to  arrest  within  s.  4  (3) 
or  r4)  of  the  Debtors  Act,  might,  if  he  became  bankrupt,  be  protected  pending 
sucn  bankruptcy  from  attachment  for  non-payment,  &c. :  (*ohham  v.  Dalton, 
10  Ch.  655 ;  Phosphate  Sewage  Co,  v.  Hartmont,  25  W.  K.  743 ;  but  in  such 
case  the  application  to  dischar^  the  attachment  ought,  it  seems,  to  have 
been  made  to  the  Court  in  which  the  writ  was  issued,  and  not  to  the  Court 
of  Bankruptcy :  Re  Deere,  10  Ch.  658. 

But  banxruptcy  subsequent  to  the  issue  of  the  writ  would  not  protect  him 
from  arrest,  nor  entitle  him,  if  already  in  custody,  to  his  discharge :  E,  Lewes 
V.  Barnett,  6  Ch.  D.  252 ;  and  see  Re  Wray,  36  Ch.  D.  138,  C.  A. 

And  the  protection  from  process  of  attachment  pending  bankruptcy  pro- 
ceedings given  to  a  bankrupt  debtor  by  s.  12,  and  the  rules  of  1870,  r.  282, 
did  not  extend  to  the  case  of  a  compounding  debtor :  Paahler  v.  Vincent, 
8  Ch.  D.  825. 

As  to  the  effect  of  bankruptcy  generally,  under  the  Act  of  1883,  v,  aup., 
p.  433. 

COSTS. 

The  costs  of  an  executed  attachment  are  no  longer  a  fixed  sum  of  13s,  4d, 
(as  under  the  former  practice,  except  where  directed  to  be  taxed,  see  Dan. 
5th  ed.,  431,  n.),  but  are  now,  as  of  any  other  proceedings,  in  the  discretion 
of  the  Court  under  0.  lxy,  1 :  Ahitd  v.  Riches,  2  Ch.  D.  528 ;  and  should  be 
asked  for  upon  the  application  for  the  writ :  8.  C, 


EXECUTION  OF  WRIT. 

The  officer  charged  with  the  execution  of  a  writ  of  attachment  for  contempt 
in  non-compliance  with  an  order  for  discovery  may  break  open  the  outer 
door  of  a  house:  Harvey  v.  H,,  26  Ch.  D.  644;  but  for  the  purpose  of 
executing  a  writ  of  ^.  /a.,  he  can  only  break  open  the  outer  door  of  a  work- 
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Bhop  or  other  buildine  of  the  judgment  debtor,  not  being  his  dweUing-hofiiie 
or  connected  therewith :  Hodder  v.  Williams,  (1895)  2  Q.  B.  663,  C.  A. 

For  committal  in  cases  of  special  contempt,  privilege  from  arrest,  and 
discharge  on  clearing  the  contempt,  v.  inf,^  Sects,  yii.  and  viii. 


COMMITTAL  UNDER  DEBTORS  ACT,  1869,  8.  O— ARREST  Uin>ER  SECT.  6. 

The  jurisdiction  by  the  Debtors  Act,  1869,  s.  5,  given  to  any  Court  to 
commit  to  prison,  for  a  term  not  exceeding  six  weeks,  or  until  payment  of 
the  sum  due,  any  person  who  makes  default  in  payment  of  any  debt,  or  in- 
stabnent  of  any  debt,  due  &om  him  in  pursuance  of  any  order  or  iudgment 
of  that  or  any  other  competent  Court,  is  now,  by  the  operation  of  me  Bank- 
ruptcy Act,  1883  (46  &  47  V.  c.  52),  s.  103,  and  the  Bankruptcy  Eules(1886), 
355 — 362,  transferred  to  the  Judge  in  bankruptcy. 

Where  judgment  has  been  given  for  payment  of  a  past  debt  by  instalments 
in  futuTOy  an  order  for  commitment  for  default  in  pavment  of  an  instalment 
is  not  an  anticipatory  order,  and  may  be  validly  xnade :  8tonor  y.  Fowle,  13 
App.  Ca.  20. 

A  creditor  who  having  recovered  judgment  in  the  High  Court,  afterwards 
obtains  from  a  County  Court  Judge  an  order  imder  s.  5  of  the  Debtors  Act, 
1869,  for  payment  by  instalments,  cannot,  so  long  as  that  order  is  in  force, 
issue  execution  upon  his  judgment  in  the  High  Court :  Montgomery  &  Co,  v. 
De  Bulmesy  (1898)  2  Q.  B.  420,  C.  A.  (dissenting  from  dicta  of  Cave,  J.,  in 
Re  IveSf  Erp.  Addtngtoji,  16  Q.  B.  D.  670,  671,  and  approving  the  principle 
of  Jones  V.  Jenner,  25  L.  J.  Exch.  319). 

Sect.  14  (1)  of  the  Sheriffs  Act,  1887  (50  &  51  V.  c.  55),  does  not  apply  to 
commitment  under  s.  5  of  the  Debtors  Act,  and  does  not  prevent  the  im- 
prisonment of  the  debtor  within  twenty-four  hours  after  his  arrest :  Mitchell 
V.  Simpson y  52  Q.  B.  D.  183,  C.  A. 

By  sect.  6  of  the  Debtors  Act,  1869  fwhich  abolished  arrest  on  mesne  process 
in  any  action),  power  was  given  to  tne  Superior  Courts  of  Law  to  order  the 
arrest  of  the  Deft  against  whom  the  Pit  before  final  judgment  proves  a  good 
cause  of  action  of  50/.  and  upwards,  and  that  the  Deft  intends  to  leave 
England,  and  his  absence  will  materially  prejudice  the  Pit  in  the  prosecution 
of  ms  action.  But  in  general  no  order  is  granted  unless  the  Deft  is  a  material 
witness,  or  is  taking  away  material  documents. 

But  after  final  judgment  a  Deft  could  not  be  detained  in  prison  under 
sect.  6,  as  the  prosecution  of  the  Pit's  action  could  not  then  be  prejudiced  by 
the  Deft*s  absence :  see  Hume  v.  Druyffy  L.  B.  8  Ex.  214. 


Section  IV. — Enforcing  Eeturn  op  Writs. 

1.  Ord^for  Sheriff^a  Committal — 0.  lii,  11. 

Whebeas  the  solr  for  the  Pit  on  the  —  day  of  — ,  gave  notice  to 
the  sherifE  of  — ,  calling  upon  him  to  return  the  writ  of  attachment 
issued  against  the  Deft  B.  for  his  contempt  in  not  &c.  [Stale  the 
contempt'] ;  Now  upon  motion  &c.,  by  counsel  &c.,  who  alleged  that 
notwithstanding  the  said  notice  the  said  sherifE  has  not  returned  the 
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said  writ  of  aitachment ;  and  upon  reading  tlie  affidavit  of  &c.,  This 
Court  doth  order  that  the  said  sheriff  of  —  do  stand  committed  to 
prison  for  his  said  contempt. 


NOTES. 

By  O.  Lii,  2,  no  motion  or  application  for  a  rule  nisi  or  order  to  show 
cause  shall  hereafter  he  made  in  an  action  against  a  sheriff  to  pay  money 
levied  under  an  execution.  O.  Lii,  11,  provides  that  no  order  shall  issue  for 
the  return  of  any  writ,  or  to  hring  in  the  hody  of  a  person  ordered  to  be 
attached  or  committed ;  but  a  notice  from  the  person  issuing  the  writ  or 
obtaining  the  order  for  attachment  or  committal  (if  not  represented  hj  a 
solr),  or  hy  his  solr,  calling  ujwn  the  sheriff  to  return  such  writ,  or  to  bring 
in  the  boay  within  a  given  time,  if  not  complied  with,  shall  entitle  such 
person  to  apply  for  an  order  for  the  committal  of  such  sheriff. 

The  notice  is  substituted  for  the  former  order  of  course. 

Upon  application  ex  parte  for  order  nisi,  the  sheriff  was  ordered  to  pay  both 
the  costs  of  the  order  nisi  and  of  the  previous  order  of  course :  Re  JIeiron*s 
BstaU,  Hall  v.  Fry,  12  Ch.  D.  795. 

It  seems  that  tmder  O.  XLU,  7,  26,  the  applicant  may  move  on  notice  (see 
Jupp  V.  Cooper,  5  C.  P.  D.  26)  for  his  committal,  or  for  an  attachment. 

If  the  attachment  is  to  go  against  the  late  sheriff,  it  will  bo  directed  to  the 
present  sheriff,  but  if  against  the  present  sheriff  it  will  be  directed  to  the 
ooronej :  see  Ghitt.  Archb.  pt.  i.  p.  823. 

Pending  an  interpleader  issue,  the  sheriff  cannot  be  compelled  to  make  his 
return  immediately :  Angell  v.  Baddeleij^  3  Ex.  D.  49,  0.  A. 

Since  the  Jud.  Acta  came  into  operation  (Nov.  1875)  no  particular  return 
day  has  been  inserted  in  writs  of  attachment  issued  out  of  the  Centi*al  Office. 
The  form  of  that  writ  given  in  B.  S.  0.  App.  H.,  Form  12,  does  not  suggest 
the  insertion  of  a  date  of  return ;  but  when  a  reasonable  interval  has  elapsed 
the  sheriff  may  be  required  to  make  a  return  to  the  writ:  see  Owen  v. 
PHtchard,  W.  N.  (76)  147. 

The  sheriff  may  in  like  manner  be  ordered  to  return  the  writs  oi  fieri  facias, 
elegit,  and  other  writs  directed  to  him. 

For  the  practice  as  to  the  returns  of  the  writs  in  the  Q.  B.  and  other 
Common  Law  Divisions,  see  Chitt.  Archb.  pt.  i.  pp.  815 — 822. 

The  seizure  of  land  by  the  sheriff  is  complete  when  he  delivers  in  execution, 
and  is  not  governed  by  the  formal  return  of  the  writ :  Be  Hdbson,  33  Oh.  D. 
493. 

By  the  Sheriffs  Act,  1887  (50  &  51  V.  c.  55),  s.  28,  siib-s.  3,  a  sheriff  shall 
not  be  called  upon  to  make  a  return  of  any  writ  after  the  expiration  of  six 
months  from  the  date  at  which  he  ceases  to  hold  his  office. 


Sectiok  V. — ^Serjeant- AT- Arms — Habeas  Corpus. 

1.  Order  for  Serjeant'at-AmiSy  on  return  of  Attachment  Non  est 
Inventus — Oen.  Ord.  7  Jan.  1870,  r.  6. 

Whereas  by  an  order  dated  &c.,  it  was  ordered,  &c.  [Recite  (he 
direction  required  to  be  performed']  ;  Now,  upon  motion  &c.  by  counsel 
&c.,  who  alleged  that  a  writ  of  attachment  issued  against  the  said 
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(Deft)  B.  for  not,  &c.  [^State  the  default\  directed  to  the  sheriff  of  — , 
and  that  the  said  sheriS  hath  returned  non  est  inventus  thereon ;  and 
upon  reading  the  said  order,  writ,  and  return,  This  Court  doth  order 
that  the  Serjeant-at-Arms  attending  this  Court  do  apprehend  the  said 
(Deft)  B.,  and  bring  him  to  the  bar  of  this  Court  to  answer  his  said 
contempt ;  and  thereupon  such  further  order  shall  be  made  as  shall  be 
just. 

For  form  of  application,  see  D.  C.  P.  437. 

KOTES. 

Where  an  attachment  is  issued  and  returned  non  eat  inventus,  the  psatv 
prosecuting  will  still  be  entitled  to  an  order  for  the  Serjeant-at-Arms :  Ord. 
7  Jan.  1870,  rr.  6,  7  and  8 ;  O.  XLii,  28.  It  is,  however,  beheyed  that  an 
application  for  Serjeant-at-Arms  is  rarely  made  in  modem  practice :  see 
D.  0.  F.  437 ;  Dan.  713. 

For  the  practice  as  to  the  Serjeant-at-Arms,  and  as  to  his  powers,  see 
Cons.  Ord.  29,  r.  4,  and  30,  rr.  1,  2 ;  O.  XLn,  1 ;  Gen.  Ord.  7  Jan.  1870,  r.  6; 
Dan.  6th  ed.  889;  O,  y.  L,,  (1891)  3  Ch.  126;  where  he  was  directed  to 
deliver  the  person  of  an  infant  to  the  guardian  having  the  right  of  custody 
under  the  order  of  the  Court. 

The  order  for  the  serjeant  must  be  delivered  to  him,  or  to  his  deputy  by 
the  Registrar :  Cons.  Ord.  SO,  r.  2. 

The  same  order  (rr.  4,  5)  abolished  the  former  writs  of  execution  under 
the  Great  Seal,  attachment  with  proclamation,  and  writ  of  rebellion,  which 
were  preliminary  to  the  order  of  the  Court  for  the  Serjeant-at-Arms,  and 
the  BUDsequent  process  of  sequestration :  See  Gtilb.  For.  Bom.  77,  166. 

But  where  the  party  was  proved  to  be  abroad,  the  attachm^it  was  not 
required  to  be  issued  pro  formd  as  a  foundation  for  subsequent  process : 
Hodgson  v.  H,y  23  Beav.  604;  Butler  v.  Mathews,  19  Beav.  549;  Be  East  of 
England  Bk.,  2  Dr.  &  Sm.  284. 

2.  Order  to  turn  over  Prisoner  brought  up  by  Serjeant-at-Arms  to 

Kolhway  Pnson, 

The  (Deft)  A.  being  this  day  brought  to  the  bar  of  this  Court  by 
the  Serjeant-at-Arms  attending  this  Court  to  answer  his  contempt  in 
not  &c.  [^State  the  default^  and  still  persisting  in  his  said  contempt,  It 
is  upon  motion  &c.,  ordered  that  the  said  (Deft)  A.  be  turned  over  to 
HoUoway  Prison,  and  do  remain  there  until  he  shall  &c.  [^State  what 
he  is  required  to  Jo]  clear  his  contempt,  and  this  Court  make  other 
order  to  the  contrary. 

For  form  of  application,  see  D.  C.  F.  438. 

3.  Order  for  Habeas  to  bring  up  Prisoner  on  his  own  Application, 

Upon  motion  &c.,  by  counsel  for  the  (Pit  or  Deft)  A.,  who  alleged 
that  un  attachment  issued  against  him  for  his  contempt  in  not  &c. 
\_State  the  default'],  pursuant  to  the  judgment  \_or  order]  dated  &c., 
directed  to  the  sherifE  of  &c.,  and  that  the  said  (Pit  or  Deft)  A.  is  now 
a  prisoner  in  the  custody  of  the  said  sheriff ;  and  upon  reading  the 
said  judgment  [or  order]  &c.,  This  Court  doth  order  that  a  writ  of 
habeas  corpus  cum  causis  do  issue  directed  to  the  said  sheriff,  at  the 
return  thereof,  commanding  him  to  bring  the  said  (Pit  or  Deft)  A. 
to  the  bar  of  this  Court ;  whereupon  such  further  order  shall  be  made 
as  shall  be  just. 
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4.  Order  for  Habeas  to  bring  up  Prisoner  to  mah  Application 

touching  his  Contempt, 

Upon  the  humble  petition  of  S.,  a  prisoner  for  contempt  of  Court  in 
the  prison  at  W.,  in  the  county  of  &c.,  this  day  preferred  unto  &c.  for 
the  reasons  therein  contained,  It  is  ordered  that  a  writ  of  habeas  corpus 
cum  causis  do  issue  directed  to  the  keeper  of  the  W.  prison,  command- 
ing him  to  bring  the  body  of  the  Petr  S.  to  the  bar  of  this  Court  before 
the  Hon.  Mr.  Justice  — ,  on  (Friday)  the  —  day  of  — ,  to  make  any 
application  touching  his  said  contempt,  and  to  be  dealt  with  as  the 
Court  may  direct. — Be  Scard,  M.  B.,  11  March,  1879,  on  petition  of 
course. 

For  forms  of  application,  see  D.  0.  F.  438. 

5.  To  turn  ove9*  a  Pmoner  brought  up  on  Habeas  obtained  by 

himself, 

(The  Deft)  B.  against  whom  a  writ  of  attachment  hath  been  issued  for 
not  &o.  {_State  contempt'jt  being  this  day  brought  to  the  bar  of  this  Court 
by  virtue  of  a  writ  of  habeas  corpus  cum  causis  directed  to  the  sheriff 
of  &c.  and  issued  pursuant  to  an  order  made  upon  the  application  of 
the  said  (Deft)  B.,  It  is  upon  motion  by  counsel  for  the  said  (Deft)  B. 
ordered  that  the  said  (Deft)  B.  be  turned  over  to  (Holloway)  prison, 
and  do  remain  there  until  he  shall  [^Staie  what  he  is  required  to  do"] 
clear  his  contempt  and  this  Court  make  other  order  to  the  contrary. 

For  the  alternative  order  where,  on  being  brought  up,  the  prisoner  obtains 
his  discharge,  see  Form  1,  in/,  p.  471. 

6.  To  bring  up  a  Prisoner  before  the  Court. 

Upon  motion  &c.,  by  counsel  for  the  Deft,  And  upon  reading  &c.. 
This  Court  doth  order  that  the  Governor  of  H.  M.  Prison  at  H.  do 
produce  the  said  Deft  A.  O.  D.,  a  prisoner  in  the  said  prison  under  an 
order  of  the  Q.  B.  D.  of  this  Court,  before  Mr.  Justice  — ,  in  his  Lord- 
ship's Court,  at  the  Boyal  Courts  of  Justice,  Strand,  London,  on  — 
the  —  day  of  —  at  —  o'clock  in  the  forenoon  precisely. — See  Jenks 
V.  Ditton,  Stirling,  J.,  21  May,  1897,  A.  2615. 

NOTES. 

The  order  to  turn  over  is  made  on  motion  of  course. 

Where,  on  the  party  bein§  brought  up,  the  matter  is  postponed,  and  a  new 
writ  is  directed  to  issue  (which,  if  the  Court  shall  so  direct,  mav  be  without 
payment  of  any  fee),  the  registrar  indorses  the  order  for  the  habeas  **  Let 
another  habeas  issue,  returnable  on  the  &c.,  at  —  o'clock  in  the  —  noon  of 
the  —  day  of  —  "  :  see  O.  xxxvi,  36. 

A  person  taken  to  prison  imder  an  attachment  need  not  be  brought  up  to 
the  bar  of  the  Court,  to  be  turned  over  to  Hollowly  Prison  (substituted  for 
'Whitecross  Street  Prison  by  order  of  the  Home  Secretary  under  25  &  26 
V.  c.  104,  8.  12),  but  where  the  person  in  contempt  himself  desires  to  be 
brought  before  the  Court  in  reference  to  his  contempt,  or  where  he  has  been 
taken  to  a  country  prison  and  wishes  to  be  turned  over  to  Holloway  Prison, 
the  habeas  will  still  be  necessary. 

VOL.  I.  GO 
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For  foim  of  writ  of  habeoB  corpus,  see  B.  S.  C,  App.  J.,  Form  2 ;  D.  C.  F. 
439. 

If  the  prisoner  is  already  imprisoned  or  detained  in  HoUoway  Prison,  the 
order  will  remand  him  there:  Davits  y.  Nixon,  Y.-C.  K.,  25  Not.  1862, 
A.  2116. 

The  Court  cannot  grant  a  hahea$  corpus  to  a  party  to  an  action  in  custody 
to  enable  him  to  appear  in  Court  merely  for  the  purpose  of  arguing  his  case 
in  person :  WeMtm  t.  Neal,  15  ^  B.  D.  471 ;  Benns  y.  Moseley,  2  C.  B.  N.  S. 
116 ;  Short*B  Crown  Office  Practice,  366. 

Since  the  commencement  of  the  Jud.  Act,  1890  (53  &  54  Y.  c.  44),  the 
Court,  when  granting  an  application  for  a  habeas  corpus,  has  jurisdiction,  hy 
sect.  5  of  that  Act,  to  order  payment  by  the  Deft  of  the  oosts  of  the  applica- 
tion, and  such  jurisdiction  is  not  affected  by  the  proyisionB  of  sect.  4 :  Ths 
Queen  y.  Jones,  (1894)  2  Q.  B.  382. 

As  to  the  power  of  the  Secretary  of  State  to  order  production  of  a  prisoner, 
see  Prison  Act,  1898  (61  &  62  Y.  c.  41),  s.  11 ;  and  see  Dan.  548. 


Sbgtion  VI. — Sequestration. 

(I.)~I8STJE  OF  BBQUESTRATION. 

1.  Order  for  Sequestration  on  return  of  Attachment. 

Whereab  by  the  judgment  [or  order]  dated  &c.,  it  was  ordered 
[Recite  the  direction  required  to  he  performed'] ;  Now  upon  motion  by 
counsel  &c.,  who  alleged  that  an  attachment  issued  against  (the  Deft) 
B.  for  his  contempt  in  not  &c.  [State  the  default]  directed  to  the  sheriff 
of  — ,  and  that  the  said  sheriff  hath  returned  that  the  said  (Deft)  B.  is 
a  prisoner  in  his  custody  [or,  non  est  inventus  thereon] ;  And  upon 
reading  the  said  judgment  [or  order],  and  the  said  writ  and  return 
thereon,  This  Court  doth  order,  that  a  commission  of  sequestration  do 
issue,  directed  to  certain  commissioners  to  be  therein  named,  to 
sequester  the  said  (Deft)  B.'s  personal  estate,  and  the  rents,  profits, 
and  issues  of  his  real  estate,  until  the  said  (Deft)  B.  shall  [State  the 
act  required  to  be  done]  dear  his  contempt,  and  this  Court  make  other 
order  to  the  contrary. — See  Morgan  v.  Davies,  V.-C.  E.,  3  Dec.  1847, 
B.  117. 

For  orders  for  sequestration  against  a  local  board  and  against  railway  co.  for 
breach  of  an  injunction  and  for  breach  of  an  undertaking,  see  Chap.  iXXI,, 
**  Injunctions." 

For  the  form  of  the  writs  of  sequestration,  see  E.  S.  C,  App.  H.,  Form  13 ; 
and  for  the  proecipe,  lb,  App.  G.,  Form  6 ;  and  of  the  writ  of  aequesirari  facias 
de  bonis  ecdesiasticie  issuable  upon  return  of  the  ordinary  writ  of  fieri  facias, 
see  App.  H.,  Form  7 ;  and  see  O.  xun,  3,  4;  Alien  y.  Williams,  2  S.  ft  G. 
455;  Norton  v.  PriUhard,  Y.-O.  E.,  7  Oct.  1846,  B.  1568;  D.  C.F.  445—448. 

2.  The  like — on  return  of  Seryeant-at-Arms  Non  est  Inventus. 

Whereas  by  an  order  dated  &o.  it  was  ordered  &c.  [Eecite  direction 
required  to  be  performed]  :  And  whereas  the  (Deft)  B.  sits  out  all  pro- 
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C688  of  contempt  to  a  Seijeant-at-ArmB  for  not  &c.  [^State  the  default] 
pursuant  to  the  said  order,  and  cannot  be  found  to  be  taken  tbereon, 
as  by  the  return  of  the  Serjeant-at-Arms  appears ;  And  upon  reading 
the  said  order  and  return,  This  Court  doth  order  that  a  commission  of 
sequestration  &c.     [Form  1,  sup,] 


3.  The  like — on  return  against  a  Prisoner. 

Whereas  by  the  judgment  [_or  order]  dated  &c.,  it  was  ordered  &c. 
[^Recite  the  direction  required  to  be  performed']  ;  Now  upon  motion  &c., 
by  counsel  &c.,  who  alleged  &c.  [^State  the  process  of  contempt  issued], 
that  it  appears  by  the  certificate  of  the  Governor  of  HoUoway  Prison 
that  the  said  (Deft)  B.  is  a  prisoner  in  the  said  prison  for  his  said 
contempt,  and  upon  reading  the  said  judgment  [or  order]  and  certi- 
ficate, This  Court  doth  order  that  a  commission  of  sequestration  &c. 
[Form  1,  sup.] 

The  order  is  made  on  ex  parte  motion,  and  on  producing  the  Governor's 
certificate  of  the  prisoner  being  in  custody. 


4.  The  like — in  aid  of  Decree  of  the  Arches  Court — 2  8f  3  W,  IV. 

c.  93,  s.  2. 

Upon  motion  &c.  by  coimsel  for  "W.  &c.,  who  alleged  that  pursuant 
to  the  order  made  in  this  matter  dated  &c.,  a  copy  of  the  exemplifica- 
tion of  the  decree  of  the  Arches  Court  of  Canterbury  dated  &c.  and  of 
the  several  proceedings  thereunder,  has  been  inrolled  in  the  rolls  of 
the  {now  Chancery  Division  of  the  High  Court  of  Justice)  pursuant  to 
the  Act  of  the  2  &  3  W.  TV.  c.  93,  s.  2,  and  that  C.  (in  the  said  order 
named)  has  not  paid  the  sum  of  £ — ,  being  the  taxed  costs  mentioned 
in  the  said  decree  and  the  said  several  proceedings  thereunder,  It  is 
thereupon  ordered  that  a  commission  of  sequestration  do  issue,  directed 
to  certain  commissioners  to  be  therein  named,  to  sequester  the  said 
C.'s  personal  estate,  and  the  rents,  issues,  and  profits  of  his  real  estate 
until  the  said  C.  shall  pay  to  the  said  W.  &c.  the  said  sum  of  £ — ,  and 
this  Court  make  other  order  to  the  contrary. — Craiff  v.  Watson,  L.J  J., 
1  Aug.  1871,  A.  2378. 

For  the  preceding  order  in  Craig  v.  Watson,  to  inrol  the  decree  of  the 
Arches  Court,  see  Chap.  XV.,  Sect.  IV.,  Form  2,  sup,  p.  196.  The  order  for 
seqiiestration  was  entitled  in  the  matter  of  the  Act  as  well  as  in  the  cause. 

And  for  an  order  for  sequestration  for  non-payment  of  costs  after  inrol- 
ment  of  a  decree  of  the  Court  of  Arches,  see  Marriner  v.  Bp,  of  Bath  awri 
Wells,  L.  C,  12  Feb.  1879,  B.  379. 

For  order  for  an  injunction  in  aid  of  a  sequestration  against  a  retired 
County  Court  Judge,  restraining  him  from  receiving  the  moneys  payable  to 
him  in  respect  of  the  pension  granted  to  him  by  Government,  to  the  extent  of 
the  arrears  of  the  instalments  of  the  judgment  debt ;  and  for  the  sequestra- 
tors to  receive  that  amount  from  the  Treasury  or  Paymaster  General  out  of 
the  payments  due  in  respect  of  the  pension,  and  to  pay  over  the  same  to  the 
Pit,  with  liberty  to  apply  at  Chambers,  in  case  of  fuirther  default,  for  similar 
orders  as  against  any  future  sums  payable  in  respect  of  the  pension,  see 

cia2 


452  Execution  and  Contempt        [chap.  xxvn. 

Waicoek  y.  Terrdl,  3  Ex.  D.  332 ;  and  see  Knigkl  y.  BulkeUy,  4  Jur.  N.  8. 
527 ;-  6  Ih.  817 ;  27  L.  J.  Ch.  592 ;  6  W.  E.  610. 

For  order  againet  a  Cihr  corp.,  vhich  had  notice  of  the  application,  for 
payment  to  sequestrators  of  the  arrears  and  future  payments  of  a  life  annuity 
granted  by  the  corp.  to  the  Deft,  see  Ree$  v.  WiUiams,  V.-C.  K.  B.,  1848, 
B.  1106. 

KOTES. 
PaOCESS  OF  SEQUESTRATION. 

By  O.  xuii,  6,  upon  refusal  or  neglect,  after  due  service  of  a  judgnient  or 
order  directing  payment  of  money  into  Court  or  an^  other  act  in  a  Hmited 
time,  to  obey  the  same,  the  person  prosecuting  the  judgment  shall,  at  the 
expiration  of  the  time  limited  for  the  performance  thereof,  be  entitled, 
without  obtaining  any  order  for  that  purpose,  to  obtain  a  writ  of  sequestra- 
tion against  the  estate  and  effects  of  such  disobedient  person  :  see  Sprunt  y. 
Fugh,  7  Ch.  D.  567  ;  Sykes  y.  Dtfion,  9  Bq.  228. 

The  rule  applies  to  things  which  are  to  be  done  within  a  limited  time,  and 
not  to  thin^  which  are  prohibited  from  being  done  at  all,  as  in  the  case  of 
an  injunction  against  sewer  nuisance  by  a  corp. :  Sehtu  y.  Croydon  Local 
Board,  53  L.  T.  209. 

By  the  Debtors  Act,  1869,  s.  8,  sequestration  against  the  property  of  a 
debtor  may,  after  the  commencement  of  that  Act,  oe  issued  by  a  Court  of 
Eouity  in  the  same  manner  as  if  such  debtor  had  been  actuaUy  arrested. 

^y  O.  XLiii,  7,  no  sequestration  for  the  payment  of  costs  is  to  be  issued 
unless  by  leave  of  the  Court  or  a  Jud^. 

Under  Oen.  Ord.  7  Jan.  1870,  r.  6,  m  case  the  disobedient  person,  after  he 
has  been  taken  or  detained  in  custody,  persists  in  his  disobedience,  the 
person  prosecuting  shall,  upon  the  sheriff's  return  of  capture,  be  entitied  to 
a  writ  of  sequestration  against  the  estate  and  effects  of  i^e  disobedient 
person;  and  upon  a  return  of  non  est  inventus  the  person  prosecuting  shall 
De  entitied  at  his  option  either  to  a  commission  of  sequestration  in  the  first 
instance  or  otherwise  to  an  order  for  the  Serjeant-at-Arms,  and  to  such  other 
process  as  he  was  formerly  entitied  to  upon  a  return  of  non  eat  inventua  to  a 
commission  of  rebellion :  and  see  O.  xun,  6. 

Where  an  order  has  been  made  for  payment  of  costs  without  limiting  any 
time  for  payment,  the  provisions  of  O.  xu,  5,  and  O.  xmi,  6,  do  not  apply, 
and  an  immediate  sequestration  to  enforce  payment  can  be  issued  by  leave  of 
a  Judge,  without  any  previous  four-day  order :  Be  Lurnleyy  Exp,  Catheari, 
(1894)  2  Ch.  271,  C.  A. ;  Be  Deakin,  Exp.  Cathcart,  (1900)  2  Q.  B.  478,  C.  A. ; 
out  an  order  directing  a  sequestration  on  a  future  uncertain  event,  e.g.^  on 
default  of  payment  within  a  specified  time,  is  irregular :  Be  Lumley,  sup, 

A  sequestration  for  costs  was  granted  when  it  was  shown  that  the  debtor 
had  no  property  other  than  a  mihtary  pension,  so  that  a  fi,  fa.  was  useless : 
Snow  V.  Bolton  f  17  Ch.  D.  433.  In  oraer  to  obtain  such  sequestration  it  is 
not  necessary  that  any  particular  available  property  should  be  indicated : 
HuJbert  v.  Cathcart,  (1896)  A.  C.  470,  H.  L. 

It  is  questionable  whether  a  writ  of  sequestration  can  be  properly  issued 
to  enforce  a  simple  judgment  for  payment  of  debt :  see  Ex  parte  Nelson,  Be 
Hoare,  14  Ch.  D.  41,  C.  A. ;  though  sequestrations  have  been  issued  in  cases 
where  no  time  for  payment  was  limited ;  or  where  the  order  was  to  pay  by 
instalments:  Wilcock  v.  Terrell,  3  Ex.  D.  323 ;  and  see  Dan.  731. 

The  present  practice  appears  to  be  to  issue  the  writ,  without  order,  only  on 
jud^ents  or  orders  for  payment  into  Court,  or  performance  of  any  other 
act  in  a  limited  time  (0.  XLii,  4 ;  O.  XLiii,  6) ;  recovery  of  any  property 
other  than  land  or  money  (O.  XLii,  6) ;  and  payment  of  money  or  oosts 
within  a  limited  time  (Chan.  Gen.  Ord.,  7  Jan.  1870,  r.  3);  and,  by  order, 
on  judgments  or  orders  for  costs  (O.  XLUi,  7),  and  against  a  coip. 
(O.  XLII,  31). 

In  the  case  of  a  judgment  requiring  the  party  to  abstain  from  doing  any 
act,  the  mode  of  enforcing  a  judgment  to  tnat  effect  being  as  prescribed  by 
O.  XLII,  7,  by  writ  of  attachment  or  by  committal,  sequestration  does  not 
seem  applicable  (Sehu^  y.  Croydon  Local  Board,  sup,) ;  but  in  other  cases 
it  may  be  available  either  instead  of,  or  upon  any  return  to,  a  writ  of  attach- 
ment, and,  as  distin^ished  from  attachment,  it  is  also  the  proper  remedy 
when  the  persons  disobeying  the  order,  from  being  members  of  a  oozp. 
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aggregate  (r.  6up,  p.  425 ;  Spokes  v.  Banbury  Boardy  1  Eq.  42 ;  Sutton  v. 
Barnet  Board,  W.  N.  (77)  167 ;  A.  G.  v.  Tra^^Aaww^ou;  Board,  W.  N.  (78)  90  ; 
11  Times  L.  R.  220J,  or  from  priyilege  of  Parliament  (see  Sect.  Vll.,  inf, 
p.  468),  are  not  liable  to  process  of  attachment. 

O.  Lii,  4,  as  to  seryice  of  copies  of  affidavits  (v.  $up.  p.  444),  is  not 
applicable  to  sequestration :  Selous  y.  Croydon  Local  Board,  63  L.  T.  209. 

f*or  form  of  order  for  sequestration  against  a  corp.,  v.  inf,  p.  745. 

If  the  writ  of  attachment  has  been  already  issued,  an  order  for  the  com- 
mission of  sequestration  must  be  obtained :  Form  1,  «up. 

For  form  of  writ  of  sequestration,  see  R.  8.  C,  App.  H.,  Form  13. 


NATURE  OF  SEQUESTRATION. 

The  conmiission  of  sequestration,  which  is  a  process  of  contempt  in  re^in, 
and  not  in  personam  (see  Tatham  y.  Parker,  1  Sm.  &  G.  pp.  513,  514),  should 
be  directed  to  not  less  than  four  commrs,  nominated  by  the  person  prosecuting 
the  judgment  or  order,  and  empowers  the  commrs  to  enter  upon  all  the 
messuages,  hmds,  tenements,  and  re^  estate  of  the  person  disobeying  the 
order  and  in  contempt,  and  to  collect,  receive,  and  sequester  not  only  all  the 
rents  and  profits  of  such  real  estate,  but  also  all  his  goods,  chattels,  and 
personal  estate,  and  keep  the  same  imder  sequestration  until  the  person  dis- 
obeying tiie  order  of  the  Court  shall  have  cleared  his  contempt.  For  form  of 
writ,  see  R.  S.  C,  App.  H.,  Form  13 ;  D.  0.  F.  p.  446. 

Sequestration  to  compel  payment  into  Court  is  not  determined  by  the  death 
of  the  person  against  whose  property  it  has  been  issued,  and  proceedings 
may  be  continu^  against  his  legal  personal  represves  :  Prait  y.  Inman,  43 
Ch.  D.  175 ;  following  Hyde  y.  OreenhiU,  1  Dick.  106. 

For  the  practice  before  the  Jud.  Acts  as  to  sequestration  continuing  against 
the  heir  or  personal  represye,  see  Burdett  v.  Bockley,  1  Vem.  58, 118  ;  Wharam 
v.  Broughton,  1  Vez.  180 ;  CouUUm  y.  Gardiner,  2  Ch.  Ca.  43 ;  3  Swa.  283,  n. 

Sequestration  upon  meeiu  process,  e,g,,  to  compel  appearance  or  an  answer, 
has  been  superseded :  0.  xxxi,  21,  22.  For  remedies  on  such  default  since 
tiie  Jud.  Acts,  see  O.  xxvii;  0.  xxxi,  21,  22;  and  see  sup.  Chap.  YII., 
"  Discovery,"  and  Chap.  XII.,  **  Trial  and  Judgment."  Although  the 
writ  might  be  executed  m  a  proper  case  (see  Goldsmith  y.  G.,  5  Ha.  123, 
and  cases  there  cited),  it  was  usually  only  resorted  to  as  a  step  to  a  decree 
pro  con/esso  under  the  old  practice. 

Sequestration  will  issue  for  non-compliance  by  a  non  compos  with  an  order 
for  payment  of  money  made  against  him  when  sane,  provided  the  order  has 
been  served  as  directed  by  O.  lxyii,  5,  and  0.  ix,  5  :  Bohinson  v.  Galland, 
W.  N.  (89)  108. 

Where  a  respondent  in  a  restitution  suit  was  evading  service  of  decree,  and 
an  order  as  to  custody  of  children,  though  she  was  not  abroad,  sequestration 
issued  without  raevious  writ  of  attachment  or  service  of  the  decree  or  order : 
Allen  v.  A,,  10  F.  D.  187 ;  and  see  Hyde  v.  H,  13  P.  D.  166,  C.  A. 


property  liable  to  sequestration. 
Personalty : — 

All  goods  and  chattels  in  the  possesion  of  the  contemner,  or  which  can 
be  reacmed  by  the  sequestrators  without  suit  or  action  are  liable  to  seques- 
tration ;  and  if  the  keys  are  denied  them,  the  sequestrators  may  open  boxes 
and  rooms  that  are  locked,  to  schedule  the  ^oods  in  them,  though  they  may 
remove  nothing  from  the  house  without  special  order  of  the  Court :  L,  Pelham 
v.  Ds.  NewcasUe,  3  Swa.  290,  n. ;  and  see  Form  1,  sup. 

It  has  been  doubted  whether  the  books  and  papers  of  a  corp.  could 
be  seized  under  a  sequestration  on  mesne  process :  see  Lowten  v.  Colchester 
Corp,,  2  Mer.  895 ;  but  by  11  G.  IV.  &  1  W.  IV.  c.  36  (Contempt  of  Court 
Act,  1830),  s.  15,  r.  16,  sequestrators  have  the  same  power  to  seize  books, 
papers,  writings,  or  other  things  in  the  custody  or  power  of  a  contemner 
who  has  been  committed  for  not  delivering  them  or  depositing  them  in 
Oourty  as  they  wotQd  have  over  the  conteionor's  own  prop^ty. 
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For  an  order  under  this  rule,  see  Ihdd  y.  Tumbtdli  Y.-C.  H.  at  Chambers, 
16  May,  1879,  A.  1092. 

Separate  estate  of  a  married  woman  is  liable  to  sequestration :  MiUer  y. 
Jf.,  li.  B.  2  P.  &  M.  54;  and  also  dividends  on  a  fund  in  Court  or  other 
arrears  of  income  of  property  to  which  she  is  entitled  for  her  separate  use 
without  power  of  anticipation :  Claydon  v.  Finch,  15  Eq.  266 ;  Hyde  v.  JT., 
13  P.  D.  166 ;  but  not  future  income  where  she  is  so  restrained :  Hyde  y. 
H,f  8up, 

A  trust  fund  belonging  to  the  contemner  being  in  Court  in  an  admon 
action  in  the  Ch.  Div.  was  ordered  to  be  transferred  to  sequestrators  in 
an  action  in  the  Diyorce  Diy. :  Be  Slade,  S,  y.  Hulme,  18  Ch.  D.  653  (and  see 
Form,  ib,  at  p.  654). 

ChoBes  in  Action : — 

If  a  third  person  has  money  or  any  chose  in  action  in  his  hands  belonging 
to  the  party  against  whom  sequestration  has  issued,  it  may,  provided  the 
holder  who  should  have  notice  of  the  application,  admits  possession  and 
submits  to  the  order  of  the  Court,  be  directed  to  be  seized  by  the  seques- 
trators and  paid  into  Court :  see  Wilson  y.  MetcaJ/e,  1  Beav.  263 ;  Crispin  y. 
Cumano,  L.  B.  1  P.  &  M.  622 ;  Iteea  v.  Williams,  sup,  p.  452 ;  Miller  v. 
Huddlestone,  22  Ch.  D.  233  (where  bankers,  upon  motion  in  the  action,  were 
required  to  verify  the  amount  of,  or  admit,  the  balance  due  from  them  and 
pay  same  into  Court) ;  and  such  third  person's  costs  of  appearing  have  been 
allowed :  see  White  v.  Wood,  7  Jur.  1123. 

But  if  the  stakeholder,  or  person  indebted,  does  not  consent  to  the  order, 
or  disputes  the  title  of  the  contemner  and  the  amount,  the  Court  cannot,  it 
seems,  order  payment  to  the  sequestrators :  Simmons  y.  Z.  Kinnaird,  4  Yes. 
735;  Crispin  v.  Cumano,  L.  E.  1  P.  &  M,  622;  Johnson  v.  ChippendaU,  2 
Sim.  55,  65;  Craig  v.  C,  and  Hamp,  (1896)  P.  171;  and  see  Franldyn  v. 
Colhoun,  3  Swa.  pp.  309,  310. 

Pensiona : — 

Pensions  granted  by  the  Crown  entirely  for  past  services  m%y  be  seized 
under  a  writ  of  sequestration :  Willcock  v.  Terrell,  3  Ex.  D.  323,  C.  A ;  Dent 
v.  D„  L.  B.  1  P.  &  M.  366 ;  McCarthy  y.  Gould,  1  Ba.  &  B.  387 ;  Sansom  v. 
S.,  27  W.  B.  692 ;  Exp.  Huggins,  21  Ch.  D.  85,  C.  A. 

But  where  the  services  are  still  being  rendered,  as  in  the  case  of  on 
equerry :  Fenton  y.  Lowther,  1  Cox,  315 ;  or  of  a  naval  ofi^er  on  active 
service :  Apthorpe  v.  A,,  12  P.  D.  122  ;  57  L.  T.  518  ;  35  W.  B.  728  ;  or  may 
be  again  required,  as  in  the  case  of  an  officer  on  half -pay :  McCarthy  v. 
Ooold,  sup, ;  Stone  v.  Lidderdale,  2  Anst.  533 ;  Collyer  v.  Fallon,  1  T.  &  B. 
459 ;  Spooner  v.  Payne,  1  D.  M.  &  G.  388 ;  Crowe  v.  Price,  22  Q.  B.  D.  429 ; 
the  salary  or  half-pay  cannot  be  sequestered ;  and  see  Lloyd  v.  CheetJiam, 
3  Gif.  171 ;  nor  can  the  pension  of  an  officer  in  the  army,  which  is  rendered 
inalienable  by  the  Army  Act,  1881  (44  &  45  Y.  o.  58) :  Lucas  v.  Harris,  18 
Q.  B.  D.  127,  C.  A. ;  Birch  y.  J5.,  8  P.  D.  163 ;  secus,  money  received  from 
commutation  of  such  pension :  Crowe  v.  Price,  22  Q.  B.  D.  429 ;  and  as  to  a 
pension  which  is  mado  inalienable  by  Indian  legislation,  und^  the  Indian 
Pensions  Act,  1871,  see  In  re  Saunders;  Exp,  Saunders,  (1895)  2  Q.  B.  117; 
(1895)  2  Q.  B.  424,  C.  A. 

Where  t^e  pension  is  charged  on  and  payable  out  of  the  Consolidated  Fund 
(15  &  16  Y.  c.  54,  s.  5),  the  Court  has  no  jurisdiction  to  order  the  Lords  of 
the  Treasuiy  or  the  Paymaster  General  to  pay  the  pension  to  the  seques- 
trators ;  but  the  pensioner  maybe  restrained  from  receiving,  and  the  seques- 
trators authorized  to  receive  it,  the  writ  of  seauestration  bemg  served  on  the 
Lords  of  the  Treasury ;  but  it  is  understood  mat  the  Treasury  decline  to  be 
bound  by  such  an  order,  and  will  exercise  their  discretion  as  to  the  extent  to 
which  they  wiU  recognise  and  act  upon  it :  Willcock  y.  Terrell,  sup.  at  p.  451. 

Beal  Estate  and  Chattels  Real : — 

Bents  and  profits  of  real  estate  paid  in  kind,  or  the  natural  produce  of  a 
farm  are  liable  under  a  sequestration  and  may  be  applied ;  but  the  land 
itself,  whether  freehold,  copyhold,  or  leasehold,  or  property  which  passes  by 
title  and  not  by  delivery,  cannot  be  sold,  as  the  writ,  though  it  confers  a 
right  to  take  possession,  does  not  transfer  the  land  or  the  term  to  the  seques- 


SECT.  VI.]  Sequestration.  455 

tratoTS :  Shaw  y.  Wrighiy  4  Yes.  22 ;  and  see  8uUon  y.  Stoney  1  jyiek,  187;  et 
inf.  (n.)  p.  458. 

Bona  Ecdesicuiica : — 

Where  the  contemnor  is  a  beneficed  clerk,  and  has  no  lay  property,  a  writ 
of  sequeHrari  facias  de  bonis  ecclesicuticis  and  other  writs  in  aid  may,  on  the 
commrs'  return  to  the  ordinary  writ  of  sequestration  of  nulla  honay  and  that 
the  contemnor  is  a  beoiefioed  clerk,  be  issued  to  the  bishop  of  the  diocese,  and 
the  benefice  sequestered  thereunder :  Norton  y.  Fritchard,  2  Sm.  &  G.  455,  n. ; 
Babbitts  y.  Woodward,  20  L.  T.  693 ;  Braith.  239,  242 ;  Dan.  730 ;  D.  0.  F. 
447,  448;  et  v.  sup,  p.  431. 

As  to  the  right  of  an  incumbent  pending  sequestration  to  appoint  a  parish 
dork,  and  as  to  the  effect  of  the  Sequestration  Act,  1871  (34  &  35  Y.  c.  45), 
see  Lawrence  y.  Edtvards,  (1891)  1  On.  144. 

As  to  ayoidance  of  benefice  on  sequestration,  see  Benefices  Act,  1898  (61 
&  62  Y.  c.  48),  s.  10,  and  as  to  execution  against  clergymen  generally,  see 
Edw.  Exton.  199—209. 

(n.)  PBOOEEDIKGS  UNDE&  SEQUEST&ATIOK. 

1.  Order  far  Sequestrators  to  sell  and  pay  in  Proceeds — Taxation 
and  Payment  of  Costs — Power  to  remove  Effects  saleable  and 
unsaleable. 
''  Upon  the  application  of  D.  &c.  [names],  the  Bequestrators  acting 
under  the  sequestration  issued  in  this  action  on  the  —  day  of  — 
against  the  Deft  H.,  and  of  the  Pits;  and  upon  hearing  the  solrs  for 
the  applicants,  and  for  the  Deft  H. ;  and  upon  reading  the  order 
dated  &c.,  an  affidayit  of  &c.,  filed  &c.,  Let  the  said  [names'],  the 
sequestrators  acting  under  the  said  commission,  or  any  three  or  two  of 
them,  be  at  liberty  to  sell,  or  cause  to  be  sold,  either  by  public  auction 
or  priyato  contract,  the  household  furniture,  goods,  chattels,  and  per- 
sonal estate  of  the  said  H.,  now  at  his  residence  situate  &c.,  and  also 
all  the  share  and  interest  of  the  said  H.  as  partner  with  one  J.  of  and  in 
all  the  book  debts,  materials,  tools,  implements,  goods,  chattels,  per- 
sonal estate,  goodwill,  and  stock  in  trade  used  in  the  partnership 
business  of  &c.  carried  on  by  the  said  H.  and  J.  at  &c.  aforesaid,  under 
the  style  or  firm  of  J.  and  H.,  all  of  which  household  furniture,  goods, 
chattels,  personal  estate,  and  property  are  now  under  control  of  the 
said  sequestrators ;  And  Let,  for  the  purpose  aforesaid,  the  said  seques- 
trators, or  any  three  or  two  of  them,  be  at  liberty  to  remoye  the  same 
household  furniture,  goods,  chattels,  personal  estate,  and  property 
from  the' said  residence  and  place  of  business  of  the  said  H.  or  else- 
where soeyer  the  same  may  haye  been  deposited  by  or  on  his  behalf 
to  any  conyenient  place  in  the  discretion  of  the  said  sequestrators." — 
Sequestrators  to  pay  proceeds  into  Ck)urt,  and  the  costs  of  executing 
the  writ  to  be  taxed  and  paid  thereout  to  their  solrs,  and  the  balance 
to  be  inyested. — ^'  And  Let  the  said  sequestrators,  or  any  three  or  two 
of  them,  be  at  liberty  to  remoye  all  unsaleable  effects  and  property  of 
t^e  said  H.  from  his  said  residence  and  place  of  business  or  elsewhere 
Boeyer  the  same  may  haye  been  deposited  by  or  on  behalf  of  the  said 
H.,  to  a  conyenient  place  imder  the  control  of  the  said  sequestrators." 
Street  y.  Hope,  V.-C.  M.,  21  June,  1875,  B.  1584. 

For  similar  order,  on  the  relator's  application,  and  on  affidavit  of  notice  to 
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Deft8»  for  sequestrators  to  sell  the  effects  of  a  corp.  under  a  sequestra- 
tion, and  pay  proceeds  and  rents  and  profits  of  realty  into  Court,  deduct- 
ing expenses,  see  A,  (7.  v.  Mayor ^  &c.  of  Newbury ^  M.,  B.,  27  April,  1839, 
A.  882. 

And  for  further  order  for  the  sequestrators  to  apply  the  proceeds  of  per- 
sonalty in  part  satisfaction  of  the  decree  and  in  payment  of  the  costs,  and  to 
pay  into  Court  the  subsequent  rents,  see  8.  C,  M.  B.,  2  Dec.  1839. 

f*or  order  ex  parte  for  sale,  under  a  sequestration  after  a  return  of  non  eat 
inventus  to  an  attachment,  of  personal  chattels  belonging  to  the  contemner  in 
the  custody  of  third  parties,  and  for  removal  of  books  and  documents  in  his 
custody  as  solr  to  a  place  under  the  control  of  the  sequestrators,  see  Be  Bush, 
M.  B.,  10  Feb.  1870,  B.  337 ;  19  W.  B.  417 ;  22  L.  T.  116. 


2.   The  like — and  to  account  and  arrange  daims  for  Dilapidations^ 
and  Tenant  Right — Application  of  Proceeds. 

Upon  the  application  of  the  Pit,  and  upon  hearing  the  solrs  for  the 
applicant,  for  the  Deft  B.  and  for  D.,  the  trustee  in  bankruptcy  of  the 
said  Deft,  and  upon  reading  ftc. — ''  Let  the  Bequestrators  acting  under 
the  commissions  of  sequestration  issued  in  this  cause  and  dated  &c. 
sell  at  such  convenient  time  or  times  as  they  may  determine  upon  (but 
so  that  such  sale  be  carried  out  on  or  before  the  —  day  of  — ),  all  the 
goods,  furniture,  plate,  chattels,  stock,  implements,  and  personal  estate 
of  the  Deft  B.,  sequestered  by  them  and  now  remaining  in  their  pos- 
session; And  Let  them  also  settle  and  arrange  with  the  incoming 
tenant  as  to  the  amount  to  be  paid  by  him  in  respect  of  the  tenant 
rights  upon  the  Deft's  farm,  and  receive  sucli  amount,  and  give  a 
discharge  for  the  same,  and  also  settle  with  the  landlord,  or  his 
incoming  tenant,  all  (if  any)  claims  for  dilapidations  in  and  about  the 
farmhouse,  buildings,  and  lands  occupied  by  the  Deft;  And  Let  an 
account  be  taken  of  the  moneys  received  and  paid  by  the  said  seques- 
trators under  and  by  virtue  of  the  said  commissions,  including  the 
moneys  to  be  received  or  paid  in  pursuance  of  the  directions  herein- 
before contained ;  And  Let  &c.  [names]  as  such  sequestrators,  within 
—  days  after  the  filing  of  the  Master's  certificate,  lodge  in  Court  as 
directed  in  the  schedule  hereto,  the  balance  which  shall  be  certified  to 
be  due  from  them  on  taking  the  ssdd  account ;  And  Let  the  taxing 
master  tax  the  costs  (as  between  solr  and  client)  of  the  Pit  and  Deft, 
and  the  costs,  charges,  and  expenses  of  the  said  sequestrators  properly 
incurred  of  and  relating  to  the  execution  of  the  said  commissions  of 
sequestration,  including  a  proper  allowance  to  them  for  their  time  and 
trouble." — [Add  schedule  containing  directions  for  payment  of  such 
costs  &c.  out  of  the  proceeds  when  paid  in,  and  for  carrying  over  the 
sum  mentioned  in  the  said  sequestration  dated  &c.,  to  the  credit  of  the 
action  &c. ;  and  payment  of  part  of  the  sum  of  £ —  mentioned  in  the 
said  sequestration,  to  the  Pit,  and  the  residue  of  such  money  to  D.  as 
the  trustee  in  bankruptcy  of  the  said  Deft  B.] — See  Re  BurkiU^  God- 
frey V.  B.,  V.-C.  M.,  at  Chambers,  3  March,  1873,  A.  721. 

For  orders  for  sequestrators  to  account,  see  Shaw  v.  Wright,  L.  0., 
21  July,  1796,  B,  660;    Const  v,  Barr,  1825,  A.  1^8^;   Kinsey  y.  K.,  1769, 
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A.  172 ;  to  tax  the  oosts  and  ezpenfies  of  sequestration,  and  the  sequestrators 
to  pass  their  accounts,  Bray  y.  Hooper ,  1784,  A.  1 ;  and  for  sequestrator  to 
pass  his  accounts,  and  haye  an  allowance  for  his  care  and  trouble,  Trigge  y.  T, , 
1784.  B.  271. 


3.  Order /or  Tenants  to  attm^n  to  Sequent ratorn. 

Upon  motion  &c.  by  counsel  for  the  Fits,  who  alleged  that  a  com- 
mission of  sequestration  issued  on  &c.  against  the  Deft  directed  to  A. 
&c.,  authorizing  them,  or  any  two  of  them,  to  enter  upon  aU  the  real 
estate  of  the  Deft,  and  to  collect,  receiye,  and  sequester  into  their 
hands  aU  the  rents  and  profits  thereof ;  and  that,  pursuant  to  the  said 
commission  of  sequestration,  A.  and  B.,  two  of  the  commrs  therein 
named,  entered  upon  all  the  lands  comprised  in  the  said  real  estate, 
and  situate  &c.,  and  in  the  holding  of  &c.,  who  refuse  to  attorn  tenants 
to  the  said  commrs,  as  by  ^e  return  of  the  said  commrs  of  sequestra- 
tion now  produced  and  read  appears ;  And  upon  reading  an  a£B.dayit 
of  &c.  of  service  of  notice  of  this  application  on  the  said  {tenants)  [or, 
and  upon  hearing  coimsel  for  the  said  {tenants)'],  This  Court  doth 
order,  that  the  said  {tenants)  do,  within  —  days  after  service  of  this 
order,  attorn  to  and  become  the  tenants  of  the  said  A.  and  B.,  the  said 
commrs  of  sequestration,  and  pay  their  rents  in  arrear  and  growing 
rents  to  the  said  commrs,  until  further  order. 

The  return  need  not  be  filed,  but  notice  of  the  application  should  be  given 
to  the  tenants :  Ooldsmith  v.  6^.,  5  Ha.  123. 

For  such  orders,  see  Rowley  v.  Ridley ,  L.  C,  26  Jan.  1784,  B.  153 ;  3  Swa. 
306;  4  Ves.  738;  Hammond  v.  Maher,  V.-C,  25  July,  1821,  A.  1740; 
Duncomhe  v.  LewiSy  V.-C.  K.,  2  Nov.  1853,  A.  29;  in  which  cases  the  order 
was  on  notice ;  and  in  Duncomhe  v.  Lewie  limited  a  time ;  and  imder  0.  XLI,  5, 
the  order  to  attorn  tenant  should  limit  a  time,  and  may  then  be  enforced  by 
attachment  and  sequestration,  or,  on  the  return  of  the  attachment  non  est 
inventus,  at  the  option  of  the  party  prosecuting,  by  sequestration :  O.  xlttt,  6 ; 
or  by  an  order  for  the  Serjeant-at-Arms,  and  subsequent  process :  G^n.  Ord. 
7  Jan.  1870,  6. 

For  order  for  sequestrators  to  be  at  liberty  to  let  and  set  the  real  estate, 
see  Rees  v.  Williams,  V.-C.  K.  B.,  27  April,  1848,  B.  842. 

For  orders  for  tenants  to  attorn  to  receiver,  see  in/.  Chap.  XXXII., 
**Beceivee8.'* 

For  forms  of  proceedings  under  sequestration,  see  D.  C.  F.  448 — 453. 


NOTES. 
POW£BS  AND  DUTIES  OF  8EQUXSTRAT0B8. 

Sequestrators  are  authorized  by  the  writ  to  enter  into  possession  of  lands, 
&c.  in  the  possession  of  the  contemner,  and  to  receive  the  rents  and  profits 
of  such  of  his  estates  as  are  in  the  occupation  of  tenants,  who  should  be 
served  with  notice  in  writing  to  attorn  and  pay  their  arrears  and  growing 
rents  to  them ;  and  upon  refusal  to  attorn,  &c.,  the  sequestrators  may  upon 
motion  or  summons  obtain  an  order  for  them  to  attorn,  &c. :  see  fx)nn  3, 
9up,;  Rowley  v.  Ridley,  3  Swa.  306;  iS.  C,  4  Ves.  738—740. 

ScMjuestrators  will  be  ordered  to  account  for  whatever  comes  to  their  hands 
by  virtue  of  their  office,  and  are  bound  from  time  to  time  to  make  returns  to 
the  Court:  Howell  v.  L(yrd  Coningsby,  1  Fowl.  Ex.  Pr.  161;  Dan.  738; 
Form  2,  sup.  * 

The  sequestrator  of  a  benefice  was  disallowed  expenditure  for  repairs  in 
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excess  of  the  sum  estimated  by  the  suiyeyor's  report,  under  the  Eocleeiasticftl 
Dilapidations  Act,  1871  (34  &  3d  Y.  c.  43) :  Kimhery.  Paravicini,  15  a  B.  D. 
222. 

Under  a  sequestration  for  non-performance  of  an  order  for  payment  of 
money,  the  proceeds  of  the  goods  seized  will  be  applied  in  satisfaction  of  the 
Pit's  demand :  Davis  v.  i>.,  2  Atk.  24. 

The  seauestrators  ou^ht  not  so  to  apply  the  proceeds  on  their  own  authority, 
but  should  pay  them  into  Court  upon  leaye  obtained  on  motion,  or  now, 
unless  in  special  cases,  by  summons  m  Chambers ;  and  see  Dan.  734. 

Seauestrators  under  an  interlocutory  order  for  the  non-performance  of  a 
duty  naye  the  same  power  as  under  a  final  judgment :  Cadell  y.  Smithy  3  Swa. 
308,  n. ;  Dunklty  y.  Scrilmor,  2  Mad.  443. 

Sequestrators  abusing  their  powers  may  be  committed :  Lord  Pelham  y. 
Lord  Harley,  3  Swa.  291,  n. ;  and  see  Sykes  y.  Dyson,  W.  N.  (70)  81. 

And  obstructing  sequestrators  ia  a  contempt  of  Court :  Angd  y.  Smiih, 
9  Ves.  336 ;  Lord  Pelham  y.  Duke  of  Newcastle,  3  Swa.  289,  n. ;  and  see 
Franklin  y.  Colhoun,  3  Swa.  276 ;  Dan.  739. 

The  title  of  sequestrators  will  preyail  oyer  that  of  mortgagees  with  fall 
notice  of  the  proceedings :  Ward  y.  Booth,  14  Eq.  195. 

As  to  the  priority  of  a  sequestration  issued  by  a  trustee  in  bankruptcy,  see 
Bankruptcy  Act,  1883,  s.  52  (corresponding  witn  sect.  88  of  the  Act  of  1869) ; 
and  Exp.  Chicks,  Re  Meredith,  11  Ch.  D.  731,  C.  A. 

When  necessary,  a  sale  may,  on  the  application  of  the  sequestrators,  be 
ordered : 

— of  rents  in  kind,  or  the  natural  produce  of  a  farm :  Shaw  y.  Wrighi, 
3  Ves.  22. 

— of  household  goods  and  furniture :  Mitchell  y.  Draper,  9  Ves.  208. 

—of  a  Deft*s  reyendonary  interest  in  a  fund  in  Court :  Cowper  y.  Taylor, 
16  Sim.  314. 

But  sequestrators  cannot  sell  the  estates  themselyes,  as  distinguiBhed  from 
the  profits,  whether  freehold,  copyhold,  or  leasehold,  as  neither  the  estate 
nor  the  term  is  yested  in  tiiem  by  yirtue  of  the  writ :  see  Shaw  y.  Wright, 
3  Ves.  22  ;  sup,  pp.  454,  455. 

The  application  for  a  sale  should  be  made  by  summons  in  Chambers  (see 
Turner  y.  Clifford,  W.  N.  ^70)  199) ;  or  on  motion  (see  Wharam  y.  BrotyhUm, 
1  Ves.  184),  upon  notice  {Mitchell  y.  Draper,  9  Ves.  208) ;  but  where  service 
of  the  notice  could  not  be  effected,  an  order  for  sale  was  granted  upon  an 
ex  parte  motion :  Re  Rush,  19  W.  E.  417 ;  10  Eq.  442. 

The  execution  by  the  sequestrators  of  the  writ  by  taking  possession  of 
such  parts  of  the  lands  of  a  Deft,  who  had  failed  to  comply  with  an  order 
duly  registered  for  payment  of  money  into  Court,  as  were  in  his  possession, 
and  by  procuring  an  attornment  from  the  tenants  of  the  other  parts,  does 
not  constitute  the  Pit,  by  whom  the  writ  has  been  issued,  a  creditor  to  whom 
the  lands  of  the  debtor  haye  been  actually  deliyered  in  execution,  so  as  to 
entitle  him  to  a  sale  of  the  land  under  27  &  28  V.  c.  112  (Judgments 
Act,  1864) :  Johnson  v.  Burgess,  15  Eq.  398 ;  not  following  Re  Rush,  10 
Eq.  442 ;  and  as  to  the  effect  of  the  tfudgment  Acts,  1838 — 1864,  v.  in/. 
Chap.  XLVll.,  <*  MoBTOAOES.'*  And  the  mere  issuing  of  a  sequestration 
agamst  a  Deft,  and  service  of  it  on  his  debtor  or  trustee,  did  not  make  the 
Pit  a  secured  creditor  within  the  Bankruptcy  Act,  1869 :  Eap,  Nelson,  Re 
Hoare,  14  Ch.  D.  41,  C.  A. 

On  a  sequestration  under  a  judgment,  leaye  will  be  given  to  the  seques- 
trators to  let :  Harvey  y.  H,,  4  Bep.  in  C^.  49 ;  and  sequestrators  in  posses- 
sion and  in  receipt  of  the  rents  and  profits  were  allowed  to  let  and  set  the 
estate,  as  there  snould  be  occasion :  Mees  y.  Williams,  V.-C.  K.  B.,  27  April, 
1848,  B.  842  ;  S,  C,  sup,  p.  393 ;  Neale  y.  Beating,  L.  C,  March,  1744,  B.  214; 
3  Swa.  304,  n. ;  and  see  Dunkley  y.  Scrihnor,  2  Mad.  443. 

(ill.)  EXAMINATION  PAO  IKTERESSE  8U0. 

1.  Inquiry  as  to  Claimants  Interest, 

Upon  motion  &c.,  by  counsel  for  S.,  of  &c.  [c/atman^],  and  upon 
hearing  counBel  for  the  Pits,  and  for  the  Deft ;  and  upon  reading  &c. 
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[enter  any  evidence]  ;  This  Court  doth  order  that  an  inquiry  be  made 
whether  the  said  S.  hath  any  and  what  interest  in  the  lands  and 
hereditaments  specified  in  the  schedules  to  the  return  to  the  commission 
of  sequestration  issued  in  this  action,  and  other  the  real  estates  com« 
prised  in  the  indentures  dated  &c.  [describe  the  property]  sequestered 
by  &C.,  the  sequestrators  acting  under  the  said  commission  of  seques- 
tration, or  any  and  what  part  thereof;  And  it  is  ordered  that  this 
motion  do  stand  oyer  until  after  the  Master  shall  have  made  his 
certificate  of  the  result  of  the  said  inquiry  (but  this  order  is  to  be 
without  prejudice  to  any  question  as  to  the  rents  of  the  said  lands  &c.). 
— ^Liberty  to  apply. — See  Alton  v.  Harrison,  V.-C.  S.,  22  Jime,  1869, 
A.  1740. 

For  like  order,  see  Jacob  v.  De  Morgan,  M.  B.,  1  Feb.  1878,  A.  222. 

For  order  under  former  practice  for  claimant  to  come  in  and  be  examined, 
see  Hamlyn  v.  Ley,  L.  0.,  12  Feb.  1743,  A.  194 ;  1  Dick.  94 ;  3  Swa.  301,  n. ; 
for  order  of  reference  to  see  if  title  made  out,  8,  C,  M.  B.,  9  June,  1743, 
A.  474 ;  for  final  order,  with  declaration  in  fayour  of  claimant,  Cooper  y. 
Thorrdon,  L.  C,  22  July,  1738,  A.  629;  1  Dick.  73. 

For  form  of  application,  see  D.  C.  F.  452. 


2.  The  like — On  Motion  that  the  Sequestrators  mthdraWy  and  for 
Damages,  and  Cross  Motion  that  they  sell. 

Upon  motion  &c.,  by  counsel  for  S.  of  &c.,  cuid  H.  of  &c.  [claimants'], 
that  the  sequestrators  might  be  discharged  and  ordered  to  withdraw 
from  possession,  and  for  an  inquiry  as  to  damage,  and  that  the  Pits 
might  be  ordered  to  pay  the  amount  of  such  damage,  or  for  an  inquiry 
as  to  the  claimant's  interest ;  and  upon  hearing  counsel  for  the  Fits 
and  the  Deft  H. ;  and  upon  motion  &c.,  by  counsel  for  the  Fits  &c.  that 
the  said  sequestrators  might  sell  the  seyeral  goods,  chattels  &c.,  and 
articles  of  personalty  in  and  about  the  house  &c.,  situate  &c.,  seques- 
tered by  the  said  sequestrators;  and  upon  hearing  coimsel  for  the 
Deft  n. ;  and  upon  reading  &c.,  This  Court  doth  order  that  an  inquiry 
be  made  whether  the  said  S.  and  H.  [claimants]  haye  any  and  what 
interest  in  the  seyeral  goods,  chattels  &c.,  and  articles  of  personalty  in 
and  about  the  house  &c.,  situate  &c.,  sequestered  by  the  said  seques- 
trators, or  any  and  what  part  thereof;  and  also  in  the  lands  and 
hereditaments  comprised  in  the  indenture  dated  &c. — ^Kest  of  motion 
to  stand  adjourned  imtil  after  the  result  of  the  inquiry. — Alton  y. 
Harrison,  V.-C.  S.,  28  Jan.  1869,  A.  262. 


3.  Sequestrators  to  withdraw  upon  Undertaking  by  Claimant  as  to 
Damages,  to  keep  an  Account,  and  to  allow  Sequestrators  to  take 
Inventory — Inquiry, 

Upon  motion  &c.,  that  sequestrators  withdraw,  and  for  inquiry  as 
to  damage  and  claimant's  interest;  And  the  said  H.  [claimant]  by 
his  counsel  at  the  bar  undertaking  to  permit  the  sequestrators  acting 
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under  the  commiaaion  of  seqiiestration  iasued  in  these  actions  on  the 
—  day  of  —  to  take  an  inventory  of  the  stoch  in  trade,  chattels^  and 
effects  in  and  about  the  warehouse  &c.,  situate  &c.,  sequestered  by  the 
said  sequestrators,  and  also  not  to  deal  with  or  dispose  of  any  of  the 
said  stock  in  trade  &c.,  except  in  the  ordinary  course  of  business,  and 
to  keep  an  account  of  all  moneys  he  shall  receive  and  pay  in  respect 
of  the  said  stock  in  trade  &c.,  and  of  any  disposition  thereof  in  the 
ordinary  course  of  business,  and  also  submitting  to  be  bound  by  any 
order  this  Court  may  make  as  to  damages,  or  with  respect  to  the 
proceeds  of  any  of  the  stock  in  trade  &c.  dealt  with  in  the  ordinary 
course  of  business,  and  to  restore  possession  of  the  said  warehouse  &«., 
if  this  Court  should  so  order,  Let  such  inventory  be  taken  accordingly ; 
And  Let  the  said  sequestrators  withdraw  from  possession  of  the  said 
stock  in  trade  &c.,  and  also  from  all  interference  with  the  said  pre- 
mises, g^oods,  chattels,  and  effects,  until  the  inquiry  hereinafter 
directed  has  been  answered,  or  until  further  order;  And  Let  an 
inquiry  be  made  whether  the  applicant  is  in  any  and  what  manner 
interested  in  the  said  premises,  stock  in  trade,  &c.,  or  any  and  what 
part  or  parts  thereof. — Best  of  motion  to  stand  over  until  after  the 
result  of  the  inquiry. — Alton  v.  Harrison^  V.-C.  8.,  11  Jan.  1869, 
A.  112. 

The  inquiry  in  this  case  was  directed  before  the  return,  on  a  sufficient  case 
being  shown  by  the  affidavits  in  support  of  the  application :  see  Ban..  740. 


4.  Declaratioft  t/iat  Claimants  have  an  interest  against  which  Seques- 
trators cannot  hold — Direction  to  tvithdraw — Costs. 

Upon  the  application  of  &c.  [^claiming  tu  mortgagees']  to  vary  the 
Master's  certificate  adjourned  into  Court,  and  upon  the  adjourned 
motion  &c. ;  Let  the  said  certificate,  so  far  as  it  is  thereby  certified  that 
the  applicants  have  not  any  interest  in  the  several  g^ods,  chattels  &c., 
and  articles  of  personalty  in  and  about  the  house  &c.,  situate  &c., 
sequestered  by  the  said  sequestrators,  nor  in  the  lands  and  heredita- 
ments comprised  in  the  indenture  dated  &c.,  be  varied.  And  Declare 
that  the  said  [claimants']  have  under  and  by  virtue  of  the  said  indenture 
an  interest  in  the  said  several  goods  &c.,  and  articles  of  personalty, 
lands,  and  hereditaments,  against  which  the  said  sequestrators  cannot 
hold  ;  And  Let  the  said  sequestrators  withdraw  from  the  possession  of 
the  said  several  goods  &c.,  and  articles  of  personalty,  and  from  the 
possession  and  receipt  of  the  rents  and  profits  of  all  such  parts  of  such 
lands  and  hereditaments  of  which  they  are  in  possession  or  in  receipt 
of  the  rents  and  profits,  and  they  are  not  hereafter  to  receive  any 
further  rents. — Costs  of  claimants  of  this  and  their  former  applications, 
and  of  the  reference,  to  be  added  to  the  amount  due  to  them  under 
their  security,  such  oosts  to  be  taxed  &c. — See  Alton  v.  Harrison^ 
V.-C.  S.,  24  June,  1869,  A.  1741 ;  W.  N.  (69)  81. 
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N0TE8. 

When  any  person  olaims  to  be  intereBted  in  or  entitled  to  property, 
whether  perBonal  or  real,  which  has  been  sequestered,  either  he,  or  the  party 
issuing  the  writ,  may  apply  to  the  Court  to  direct  an  inquiry  as  to  bis 
interest  therein.  The  application  is  now  usually  made  by  summons,  but  may 
be  on  motion. 

For  form  of  application,  see  D.  C.  F.  452. 

The  examination  and  inquiry  as  to  the  title  of  the  adverse  claimant  is 
before  the  Judge  at  Chambers. 

In  Kaye  t.  Cunningham,  5  Mad.  406,  it  was  held  that  an  order  for  the 
examination  of  a  par^  pro  interesse  suo  could  only  be  made  upon  his  applica- 
tion or  by  his  consent ;  but  the  current  of  cases  is  not  in  favour  of  this 
decision :  see  Hamhlyn  y.  Ley,  3  Swa.  301,  n. ;  Bird  y.  Liitlehales,  3  Swa. 
300,  n. ;  Mitchell  v.  Draper,  2  Mad.  Ch.  305. 

The  order  cannot  usually  be  made  until  the  return  of  the  sequestration  : 
for  until  then  **  it  cannot  appear  to  the  Court  what  is  sequestered  " :  L,  Pel- 
ham  V.  Da,  Newcastle,  3  Swa.  290,  n. ;  but  see  Alton  y.  Harrison,  Form  3, 
«up. 

The  person  obtaining  the  order  for  an  inquiry  may  be  required  to  make 
an  affidavit  of  the  documents  in  his  possession :  Alton  v.  Harrison,  W.  N. 
(69)  81. 

It  was  said  that  a  mortgagee  must  always  come  in  and  be  examined : 
Anon,,  6  Ves.  288;  but  where  the  right  is  clear,  the  Court  will  give  relief, 
without  compelling  the  party  to  be  examined  :  Dixon  y.  Smith,  1  Swa.  457 ; 
and  see  A,  G,  y.  Mayor  of  Coventry,  1  P.  W.  308. 

And  a  person  cannot  claim,  though  by  an  adverse  title,  in  any  other  way 
than  by  coming  to  be  examined  pro  interesse  suo :  Angel  v.  Smith,  9  Ves.  336 ; 
though  leave  to  bring  an  ejectment  has  sometimes  been  given  :  see  Brooks  v. 
Oreathed,  1  Jac.  &  W .  177  ;  Angd  y.  Smith,  9  Ves.  p.  340 ;  A,  G,  v.  Mayor  of 
Coventry,  1  P.  Wms.  308 ;  or  the  Court,  by  directing  an  issue,  has  put 
tiie  question  of  right  in  course  of  trial :  Empringham  y.  Short,  3  Ha. 
461. 

In  Hunt  V.  Priest,  2  Dick.  540,  the  Court  refused  to  interfere  on  petition ; 
but  in  Walker  v.  Bell,  2  Mad.  21,  on  the  petition  of  mortgagees,  directed  an 
inquiry  into  their  title ;  and  on  the  report  a  further  order  was  made. 

The  mode  of  proceeding  was  the  same  where  the  property  was  in  the 
possession  of  a  receiver:  Anon,,  6  Ves.  287;  Anqel  v.  Smith;  Brooks  v. 
Greathed,  sup, ;  Oswald  v.  Landes,  V.-C,  25  March,  1840,  B.  546 ;  and  in 
Hammond  v.  Maher,  L.  C,  4  Aug.  1821,  A.  1905,  on  motion  to  commit  a 
person  for  ousting  the  receiver,  he  was  ordered  to  deliver  up  possession 
and  pay  costs,  and  to  go  in  and  be  examined  pro  interesse  suo ;  and  see  in/. 
Chap.  XXXn.,  **  Beceivers." 

If  it  shall  appear  that  the  party  examined  pro  interesse  suo  has  a  title 
paramount  to  the  sequestration,  it  will  be  discharged  as  against  him,  with  or 
without  costs,  according  to  the  circumstances  of  the  case :  see  A,  G.  y.  Mayor 
of  Coventry,  1  P.  Wms.  307,  n.  (citing  Gilb.  For.  Eom.  80;  Whnram  v. 
Broughton,  1  Ves.  180) ;  Cooper  v.  Thornton,  1  Dick.  72 ;  and  in  Copeland  v. 
Mape,  2  £a.  &  B.  67,  the  goods  taken  having  been  ascertained  to  be  the 
property  of  the  person  examined  pro  interesse  suo,  were  directed  to  be  speci- 
fically restored,  with  an  inquiry  as  to  damages. 

Bents  received  by  sequestrators  were  ordered  to  be  paid  to  mortgagees  who 
had  been  prevented  by  the  sequestrators  from  taking  possession,  their  title 
being  ascertained  under  an  examination  |>ro  interesse  suo :  Tatham  v.  Parkier, 
1  S.  &  G.  506 ;  but  money  in  the  hands  of  a  receiver  in  a  creditor's  admon 
action  went  to  the  exor  for  the  benefit  of  the  creditors  generally :  Re  Hoare, 
H,  v.  Owm,  (1892)  3  Ch.  94. 

The  inquiry  may  be  applied  for  by  the  guardian  of  an  infant,  or  by  a 
person  in  formd  pauperis :  Dan.  89 ;  Pelham  v.  Ds,  Newcastle,  3  Swa.  290,  n. ; 
James  v.  Dore,  2  Dick.  788. 

And  see  Dan.  739  et  seq. 
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(it.)  dischabge  of  seqttestbation. 

Order  to  discharge  Attachment  and  dissolve  Sequestration. 

Upon  the  application  •£  &c. ;  and  all  parties,  by  their  aolrs,  ocm- 
senting  to  the  following  order,  discharge  attachment  and  diflsolve 
sequestration  issued  against  the  Deft  S.  on  &c.,  for  not  &c. ;  And  Let 
the  costs  of  the  Pit  and  of  the  sequestrators  of  and  incidental  to  the 
attachment,  and  the  costs,  charges,  and  expenses  of  and  incidental  to 
the  sequestration,  including  their  costs  of  the  application  by  the  mort- 
gpagees  for  the  order  dated  &c.  (for  inquiiy  pro  interesse  suo)^  and  all 
usual  and  proper  allowances  to  the  sequestrators  in  respect  of  their 
office,  and  of  this  application,  and  of  and  incidental  thereto,  be  taxed 
(as  between  solr  and  client),  in  case  the  parties  differ,  and  be  respeo- 
tiyely  retained  and  paid  by  the  sequestrators  as  hereinafter  mentioned ; 
And  Let  D.  &c.,  the  said  sequestrators,  withdraw  from  possession  of 
the  said  estate  of  the  Deft  S.  situate  at  &c.,  and  from  receipt  of  the 
rents  and  profits  thereof  within  &o.  from  the  service  of  this  order,  and 
within  the  time  aforesaid  giye  notice  of  their  withdrawal  (to  the 
tenants)  and  be  paid  their  costs  thereof  (to  be  taxed  as  between 
solr  and  client),  and  included  in  the  costs  hereinbefore  directed  to  be 
taxed  and  retained.  Sequestrators  to  leave  accounts  in  Chambers,  and 
to  retain  their  costs,  and  costs,  charges,  and  expenses  when  taxed  or 
agreed  to,  out  of  the  moneys  in  their  hands;  and  the  mortgagees 
consenting  and  abandoning  the  inquiiy  as  to  their  interest  directed 
by  the  said  order,  sequestrators  to  pay  what  shall  be  found  due  from 
them,  on  the  balance  of  their  account,  to  Deft  S.,  within  &c. ;  and 
thereupon  the  sequestrators  to  be  released  and  discharged  from  all 
liability  in  respect  of  their  office. — See  Rawlinson  v.  Stringer ^  M.  E., 
for  V.-C.  S.,  at  Chambers,  11  Sept.  1868,  B.  2507. 

For  the  order  in  this  case  for  an  inquiry  pro  inUresse  bug,  8,  C,  17  July, 
1868,  B.  2167. 
For  form  of  notice  of  motion  or  summons,  see  D.  G.  F.  452. 


NOTES. 

8EQT7E8TRATI0K  DISCHABOED. 

Where  the  contemnor  has  cleared  his  contempt,  an  order  for  the  discharge 
of  Ihe  sequestration  may  be  obtained  on  summons,  or  by  motion,  with 
directions  for  the  sequestrators  to  withdraw  from  possession,  and  to  pass  their 
final  accounts,  and  aiter  retaining  their  costs,  charges,  and  expenses,  and  any 
payments  properly  made  by  them,  to  pay  the  balance  to  the  contemnor :  see 
liawliruon  v.  Stringer y  sup. ;  Dan.  742. 

Where  a  sequestration  is  issued  to  compel  payment  into  Court,  the  death 
of  the  contemnor  is  no  ground  for  restraining  the  sequestrators  from  selling 
as  previously  authorized :  Pratt  v.  Inman,  43  Ch.  D.  175. 

Unless  by  consent,  upon  discharge  of  the  sequestration,  the  costs  of  the 
sequestrators  will  be  allowed  as  between  party  and  party,  and  not  as  between 
solr  and  client :  lie  Shapland,  W.  N.  (74)  202 ;  23  W.  R.  40 ;  but  the 
sequestrators  are  entitled  to  their  expenses  and  proper  allowances  for 
executing  the  commission. 
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Where  the  contemnor  desires  to  discharge  the  sequestration  on  the  ground 
of  irregularity  of  process,  he  should  apply  by  motion  on  notice. 

A  sequestration  is  discharged  by  the  appointment  of  a  receiver  in  the  same 
action :  Shaw  y.  Wright,  3  Yes.  22 ;  temhle,  the  order  appointing  the  reoeiyer 
should  discharge  the  sequestrators. 

An  order  for  sequestration  will  not  be  made  where  there  has  been  any 
irregularity  in  the  issue  of  an  attachment  under  which  the  contemnor  is 
alrctftdy  in  prison;  Martin  y.  Kerridge,  3  P.  Wms.  241 ;  Re  Brown,  16  W.  IL 
962  (where  the  writ  of  sequestration  was  quashed), 

But  any  irregularity  in  the  issue  of  a  sequestration  may  be  waived  by  the 
consent  of  the  contemnor,  so  as  to  prevent  him  from  afterwards  settingaside 
the  sequestration :  Const  v.  Barr,  2  Buss.  161  ^discharging  an  order  of  V.-C, 
setting  aside  a  sequestration  on  the  ground  oi  irregularity :  5.  (7.,  2  S.  &  S. 
452^. 

Where  a  writ  of  sequestration  had  been  registered  under  the  Land  Oharges 
Registration  and  Searches  Act,  1888  (51  &  52  Y.  c.  51),  s.  5,  there  was  no 
power  to  order  such  registration  to  be  vacated:  Cook  y.  C,  15  P.  D.  116; 
but  now  by  the  Settled  Land  Act,  1890  (53  &  54  Y.  c.  69),  s.  19,  the  regis- 
tration of  a  writ  or  order  affecting  land  may  be  vacated  pursuant  to  an  oraer 
of  the  High  Court  or  any  Judge  thereof. 


Section  Vll. — Special  Contempts  of  Court. 

1.  Committal  of  the  Defty  and  another  Person,  for  obstntcting  the 

Receiver. 

Upon  motion  &c.,  by  counsel  for  the  Pits,  and  upon  reading  the 
judgment  dated  &c.,  an  order  dated  &c.,  an  affidavit  of  &c.,  filed  &c., 
and  an  affidavit  of  service  of  notice  of  this  motion  on  the  Deft  J.  G. ; 
And  it  appearing  by  the  said  affidavits  that  the  Deft  J.  Q.  and  W.  G. 
her  son  have  obstructed  — ,  the  receiver  appointed  in  this  action  to 
reoeiye  the  rents  and  profits  of  the  real  estates;  and  to  collect  and  get 
in  the  outstanding  personal  estate  of  &c.,  the  testator  &c.,  pursuant  to 
the  said  order  dated  &c.,  in  receiving  suph  rents  and  profits,  and  have 
persuaded  and  induced  the  tenants  of  the  said  estates  to  abstain  from 
attorning  and  paying  the  rents  of  the  said  estates  to  the  said  —  aa 
such  receiver,  and  have  distrained  for  rent  upon  the  effects  of  H.  a 
tenant  on  part  of  the  said  estates  after  the  date  of  the  said  order; 
This  Court  being  of  opinion  that  the  Deft  J.  G.  and  the  said  W.  G. 
haye,  by  such  conduct,  been  guilty  of  a  contempt  of  this  Court,  doth 
order  that  the  said  J.  G.  and  W.  G.  do  stand  committed  to  prison 
for  their  said  contempt. — Marsh  y.  Ooodail,  M.  B.,  13  Jan.  1857, 
B.  288. 

2.  Committal  of  Deft  and  Another  for  Violence  and  abmive  Language 

to  a  Person  effecting  Service. 

Upon  motion  &c.,  by  counsel  for  the  Pits,  and  upon  hearing  counsel 
for  the  Deft  H.  and  for  C.  of  &c. ;  and  upon  reading  an  affidavit  of  Y., 
filed  &c.,  whereby  it  appears  that  the  said  Deft  H.  and  C.  have 
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assaulted  and  imprisoned  and  used  violence  and  abusive  language  to 
the  said  Y.,  a  clerk  in  the  employment  of  the  Pit's  solrs,  whilst  serving 
the  said  Deft  H.  with  the  (Pit's  bill)  in  this  cause  [imert  any  further 
evidence]  ;  And  this  Court  being  of  opinion,  upon  consideration  of  the 
facts  disclosed  by  the  said  affidavit,  that  the  said  Deft  H.  and  the  said 
C.  have  been  guilty  of  contempt  of  this  Court,  doth  order  that  the  said 
Deft  n.  and  the  said  C.  do  respectively  stand  committed  to  prison  for 
their  said  contempt. — Price  v.  Hutchinsan,  V.-C.  M.,  16  Dec.  1869, 
B.  2992 ;  9  Eq.  534. 

3.  Committal  of  a  Newspaper  Editor  for  publishing  an  Article 

reflecting  on  Witnesses, 

Upon  motion  ftc,  by  counsel  for  the  Defts  B.  and  I.,  that  B.  of  &c., 
might  stand  committed  to  prison  for  a  contempt  of  this  Court  in 
printing  and  publishing  on  the  —  day  of  — ,  in  a  certain  newspaper 
called  &c.,  an  article  contained  therein  commencing  with  the  words  &c., 
and  concluding  with  the  words  &c.,  and  that  the  said  B.  might  be 
directed  to  pay  the  costs  of  and  occasioned  by  this  application ;  and 
upon  hearing  counsel  for  the  said  B.  and  upon  reading  &c. ;  And 
this  Court  having  taken  the  matter  into  consideration,  and  deeming 
the  conduct  of  the  said  B.  in  printing  and  publishing  the  said  artide 
in  the  said  newspaper  called  &c.,  a  contempt  of  this  Court,  doth  order 
that  the  said  B.  do  stand  committed  to  prison  for  his  said  contempt. — 
Felkin  v.  Herbert,  V.-C.  K.,  19  Dec.  1863,  A.  2359. 

4.  Netcspaper  Editor  flned  for  publishing  an  Article  reflecting  on  Petrs, 

( Title  Re  Companies  Acts,  1862  and  1867,  and  Re  the  C—  Bank  Ld.) 
Upon  motion  &c.,  by  counsel  for  the  C —  Bank  Ld.,  and  upon  hear- 
ing coimsel  for  W.  CM.,  of  —  in  the  city  of  — ,  the  publisher  of  the 
newspaper  called  ''The  S — ,"  and  upon  reading  &c.,  And  this  Court 
being  of  opinion  that  the  said  W.  CM.  has  conmiitted  a  contempt  of 
this  Court  in  publishing  in  the  said  S —  newspaper  of  the  —  day  of  — , 
a  certain  paragraph  headed,  ''  The  C —  Bank  letting  light  in,"  and 
describing  the  C —  Bank  Ld.  as  ''  a  so-called  bank"  and  ''  a  fraudu- 
lent concern,"  and  stating  that  the  examination  of  the  chairman  of  the 
bank  and  Mr.  G.  upon  the  pending  petition  would  result  in  interest- 
ing revelations,  doth  order  that  the  said  W.  CM.  do  pay  to  Her 
Majesty  the  Queen  a  fine  of  (50)  pounds,  and  do  pay  to  the  said  C — 
Bank  Ld.  their  costs  of  this  motion  as  between  solr  and  client,  such 
costs  to  be  taxed  by  the  taxing  master. — See  Ee  The  Crown  Bank  Ld,j 
North,  J.,  1  May,  1890,  A.  006. 

5.  Contemnors  apologising,  and  Pit  not  ifisisting  on  Committaly 
Contempt  condoned,  on  payment  of  Costs, 

Upon  motion  &c.,  by  counsel  for  the  Pit,  that  &c.  [^Recite  the  notice] ; 
and  upon  hearing  counsel  for  the  said  B.  and  A.,  and  upon  reading 
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&c. ;  And  tliis  Court  being  of  opinion  that  tlie  said  B.  and  A.  have 
oommitted  a  contempt  of  this  Court  by  &c.,  and  they  now  by  their 
oounael  apologising  and  expressing  their  regret  for  such  contempt,  and 
the  Pit  by  his  counsel  not  insisting  on  their  actual  committal,  This 
Court  doth  order  that  the  said  B.  and  A.  do  respectiyely  pay  to  the 
Pit  J.  his  costs  of  the  said  motion,  to  be  taxed  &c.,  and  doth  not 
think  fit  to  make  any  other  order  upon  this  motion. — Jackson  v.  Brighton 
Aquarium  Co.,  V.-C.  M.,  8  Feb.  1872,  A.  287. 

For  the  like  order,  see  Bigg  v.  Mayor  of  London,  V.-C.  B.,  17  Nov.  1870, 
A.  2828,  Chap.  XXXI.,  «*  Injunctions." 

In  caaes  of  contempt  by  breach  of  an  injunction,  an  order  for  actual  com- 
mittal is  not  generally  pressed  for  or  directed,  the  more  usual  order  being 
for  Deft  to  pay  the  costs  of  the  application,  though  not  committed.  And 
such  order,  being *an  adjudication  against  him  upon  the  question  of  contempt, 
is  not  an  order  as  to  costs  only,  so  as  to  prevent  an  appeal  by  the  Deft :  see 
Witt  V.  Corcoran,  2  Ch.  D.  69.  But  an  append  by  the  applicant  will  only  lie 
where  there  has  been  some  miscarriage :  Jarmain  v.  Chatterton,  20  Ch.  D. 
493,  C.  A. ;  not  where  the  matter  is  trifling  and  fairly  within  the  discretion  of 
the  Court  below:  Aahworth  v.  Oviram  (2),  5  Ch.  D.  943;  v.  inf.  Chap.  XXXVI., 
"  Appeals." 

For  an  order  to  commit  a  member  of  Parliament  for  writing  a  threatening 
letter  to  the  Master  to  influence  his  judgment,  see  Lechmere  Charlton* s  case, 
L.  C,  25  Nov.  1836,  B.  34 ;  8,  C,  2  Sand.  Ord.  828 ;  2  My.  &  C.  316 ;  and 
for  order  to  commit  a  person  for  writing  a  letter  to  the  L.  C,  enclosing 
money ;  and  for  his  subsequent  discharge  on  submission,  asking  pardon,  and 
payment  of  costs,  the  money  being  apphed  for  the  relief  of  poor  prisoners  in 
the  Fleet  Prison,  see  Re  Martin,  2  Buss.  &  M.  674,  n. 

.  For  order  nisi  to  strike  solr  off  the  roll  for  writing  an  insulting  letter  to 
the  Master,  see  Be  Keane,  Chap.  XL.,  **  Solicitors. 

For  order  to  commit  Pit  for  writing  a  threatening  letter  to  Deft  to  deter 
him  from  defending  the  suit,  see  Smith  v.  Lakeman,  Y.-C.  S.«  2  Jur.  N.  S. 
1202;  and  for  his  discharge  on  paying  full  costs,  and  an  apology:  8.  C, 
V.-C.  S.,  20  Nov.  1856,  Beg.  Min.  M.  T.  110. 

For  Older  to  commit  a  member  of  Parliament  for  removing  his  children 
from  the  custody  of  tli^  person  appointed  to  act  as  their  guardian,  see 
WtUesley  v.  D,  Bean/ori,  L.  C,  16  July,  1831,  B.  1852  ;  8,  C,  2  Buss.  &  M. 
639 ;  and  for  his  discharge,  8.  C,  20  Aug.  1831,  B.  2332. 

For  order  for  Serjeant-at-Arms  to  bring  infant  before  the  Court,  see 
Chap.  XXXVin.,  **  Infants." 

For  order  to  commit  a  person  under  whose  care  an  infant  had  been  placed, 
for  opposing  the  delivery  by  the  officer  in  Court  of  the  infant  to  its  guardian, 
see  Be  Kimininga,  V.-C.  S.,  11  July,  1853,  A.  1118 ;  and  for  his  subsequent 
discharge,  8,  C.,  V.-C.  S.,  2  Nov.  1853,  A.  1. 

For  orders  to  commit  the  husband  for  marrying  a  ward  of  Court,  with 
inquiry  as  to  abettors,  and  for  discharge,  v.  inf.  Chap.  XXXVIII.,  **  In- 


fants." 


For  orders  to  commit  for  breach  of  an  injunction,  and  for  sequestration, 
against  a  co.  or  public  body,  see  Chap.  XXXI.,  **  Injunctions." 

For  an  order  for  the  committal  of  a  person  (native  of  the  U.  S.  of 
America)  for  throwing  a  missile  at  the  Judge  in  open  Court,  see  Be  Coagrave, 
V.-C.  M.,  16  March,  1877,  A.  450;  and  tor  the  subsequent  order  for  his 
discharge  on  his  being  placed  on  board  a  ship  bound  for  New  York,  8.  C, 
22  Aug.  1877,  A.  1717. 

In  a  similar  case  of  an  assault  by  firing  a  pistol  at  the  M.  B.  at  the 
entrance  to  the  Bolls  House,  the  offender  was  given  into  the  charge  of  the 
police,  committed,  tried,  and  convicted  for  a  criminal  offence,  and  was 
afterwards  detained  at  Her  Majesty's  pleasure  as  a  lunatic :  Be  Dodwell, 
Feb.  1878. 

For  order  that  the  publisher  of  a  newspaper  containing  improper  comments 
on  pending  proceedings  should  pay  a  fine  of  50^.,  and  costs  of  application  as 
between  solr  and  client,  see  Be  Crmon  Bank;  Be  O'MdUey,  44  Ch.  D.  649,  653. 

For  forms  of  proceedings  in  reference  to  committal,  see  D.  C.  F.  439  et  aeq, 

VOL.  I.  H  H 
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K0TE8. 
SPBCIAL  GONTEMFTS. 

In  cases  of  special  contempt  it  has  been  held  that  the  order  for  oommittal 
should  contain  an  adjudication  of  the  contempt,  and  a  declaration  of  the  guflt 
of  the  party,  see  Exp,  Van  Sandau,  1  Ph.  445,  605 ;  but  such  adjudication  is 
not  essential :  8,  C,  et  v.  inf.  Chap.  XXXI.,  **  Injtjkctions,"  s.  xxii. 

For  contempt  of  subpoona,  and  assault  on  the  party  serving  it,  if  esta- 
blished by  two  witnesses,  the  order  to  commit  was  absolute :  if  by  one 
witness  only,  nisi :  Elliot  y.  Halmarack^  1  Mer.  302 ;  Van  y.  Price,  1  Dick. 
91 ;  and  the  course  is  the  same  where  the  contempt  is  for  yiolence  or  abusiye 
or  scandalous  words  against  the  Court  or  the  process  thereof :  see  Be  Johneon, 
36  W.  B.  51. 

The  power  of  the  Court  to  commit  to  prison  for  contempt  of  Court  is  not 
affected  by  the  Debtors  Act,  1869:  Harvey  y.  Hall,  11  £q.  31;  except  in 
cases  when  the  contempt  consists  in  default  of  payment  of  money :  EadaHe  y. 
ViseeTy  13  Ch.  D.  421,  C.  A. ;  Middethwaite  y.  Fletcher,  27  W.  B.  793 ;  Tilney 
y.  Stamfield,  28  W.  B.  582. 

As  to  when  proceedings  should  be  by  way  of  committal,  and  when  by  way 
of  attachment,  see  Memorandum  of  Mr.  Layie,  Begistrar,  note  to  Re  Evans, 
E.  y.  Noton,  (1893)  1  Ch.  259  et  seq.;  D,  y.  A.  &  Co,,  (1900)  1  Ch.  484; 
Oswald  on  Contempt,  pi).  239—245. 

To  publish,  with  or  without  comments,  the  statement  of  claim,  pleadings, 
or  evidence  in  any  pending  action  or  matter,  or  any  ex  parte  or  defamatory 
statement  tending  to  prejudice  the  minds  of  the  public  against  persons  con- 
cerned as  parties,  or  to  prevent  a  fair  trial,  before  the  action,  &c.  is  finally 
heard,  is  a  contempt  of  Court  which  will  be  restrained  by  injunction  (see 
inf.  Chap.  XXXI.,  "  Injunctions,"  s.  xi.),  and  may  be  punished  by  mi- 
prisonment  or  fine :  Tichhorne  v.  Mostyn,  7  Eq.  55,  n. ;  Daw  v.  Ehy,  lb,  49; 
Be  Cheltenham  and  Sicansea  Wagon  Co,,  8  Eq.  580  ;  Bowden  y.  Bussell,  W.  N. 
(77)  55 ;  Oen.  Exch,  Bk.  y.  Horner,  W.  N.  (68)  259 ;  Boach  y.  Oarvan,  2 
Dick.  794;  5.  C,  2  Atk.  469;  Be  Croxun  Bank,  Ld,,  44  Ch.  D.  649;  and 
such  a  contempt  is  of  a  *'  criminal "  nature  within  sect.  47  of  the  Jud.  Act, 
1873,  so  that  there  is  no  appeal :  O'Shea  y.  O'Shea,  15  P.  D.  59,  C.  A. 

Secus^  pending  a  winding-up  petition,  the  issue,  and  distribution  amongst 
the  shareholders,  of  a  circular  stating  the  charges  against  the  directors  on 
which  the  petition  was  based :  Be  London  Flour  Co,,  16  W.  B.  474 ;  and 
pending  an  action  for  infringing  a  trade  mark,  the  Pits  are  at  liberty  to 
warn  the  trade  by  circular,  but  to  introduce  discussion  of  the  merito  of  the 
action  is  a  contempt :  Coates  y.  Chadwick,  (1894)  1  Ch.  347  ;  and  innocently 
lending  a  newspaper  containing  scandalous  matter  is  not  such  a  publication 
as  to  amount  to  a  contempt :  McLeod  v.  8t,  Auhyn,  (1899)  A.  C.  549,  P.  C. 

So,  also,  it  is  a  contempt  to  address  public  meetings,  and  allege  that  a 
Deft,  against  whom  a  true  bill  has  been  found,  is  innocent  and  the  victim  of 
a  conspiracy  :  Onslow  and  Whalley^s  Case,  L.  B.  9  Q.  B.  219 ;  or  to  advertise 
the  intended  delivery  of  a  sermon  *  'with  special  reference  to  liie  trial  in  which 
the  town  is  so  deeply  interested  ** :  Mackett  v.  Heme  Bay  Commrs,  24  W,  B. 
845 ;  or  prematurely  to  publish  reporte  of  an  examination  under  the  Com- 
panies Act,  1862,  8.  115 :  American  Exchange  v.  Gillig,  58  L.  J.  Ch.  706. 

The  Court  refused  to  commit  a  Deft  who  published  an  accurate  account 
of  what  passed  in  Court,  and  who  had  undertaken  not  to  publish  trade 
**  cautions  " :  Buenos  Ay  res  Gas  Co,  v.  Wilde,  29  W.  B,  43 ;  or  where  reports 
of  proceedings  in  camtrd  in  reference  to  a  ward  constituted  a  contempt  which 
was. not  senous  and  was  unintentional:  Be  MdrtindcUe,  (1894)  3  Ch.  193; 
or  where  articles  in  a  newspaper  which  referred  to  a  pending  prosecution 
were  not  intended  or  calculated  to  prejudice  the  fair  trial  of  the  charges: 
Beg,  V.  Payne  and  Cooper,  (1896)  1  Q.  B.  577 ;  and  motions  to  commit  the 
publishers  of  newspapers  who  have  inadvertently  been  guilty  of  a  mere 
technical  contempt,  may  be  treated  as  vexatious  and  an  abuse  of  the  process 
of  the  Court :  S.  C, 

Contempt  of  Court  may  be  committed  by  publication  of  scandalous  matter 
respecting  the  Court  after  adjudication  as  well  as  pending  a  case  before  it 
In  this  country  (as  distinguished  from  the  colonies)  committals  for  such 
contempte  are  rarely  resorted  to :  McLeod  v.  8t,  Aubyn,  (1899)  A.  C.  549, 
P.  C. ;  but  the  summary  jurisdiction  will  still  be  exercised  in  the  case  of 
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BcnrriloTia  personal  abuse  of  a  Judge :  Reg,  v.  Cfray,  (1900)  2  Q.  B.  36 ;  69 
li.  J.  Q.  B.  502. 

Sending  letters  threatening  exposure,  using  intimidating  language,  or 
publication  of  articles  in  a  newspaper  calculated  to  deter  parties  from 
prosecuting  their  action,  or  to  prevent  witnesses  from  coming  forward  to  give 
their  evidence,  is  also  a  contempt  of  CJourt :  Smith  v.  Lukeman,  2  Jur.  N.  8. 
1202 ;  Exp.  Ch^wynd,  10  Jur.  N.  S.  1188 ;  Shaw  v.  fif.,  2  Sw.  &  Tr.  617 ;  Be 
Tyrone  Election  Petn.,  I.  R.  7  C.  L.  242 ;  Welby  v.  Still,  66  L.  T.  523 ;  or 
slander  of  title  of  the  business  carried  on  by  a  receiver  and  manager  appointed 
by  the  Court :  Helmore  v.  Smith,  35  Oh.  D.  449,  C.  A. ;  or  to  publish  an 
advertisement  offering  a  reward  for  evidence  in  terms  tending  to  prejudice 
and  discredit  a  petitioner  for  divorce :  Butler  v.  J5.,  13  P.  D.  73 ;  or  denying 
charges  in  divorce  petition,  and  offering  reward  for  information  which  would 
lead  to  the  conviction  of  their  authors  :  Brodribb  v.  J5.,  11  P.  D.  66 ;  but  to 
advertise  for  witnesses  is  not  |?«r  ee  a  contempt :  Plating  Go.  v.  Farquharaon, 
17  Ch.  D.  49,  0.  A.  (per  Jessel,  M.  R.,  questioning  Pool  v.  Sacheverel,  1 
P.  Wms.  675) ;  nor  advertisements,  pending  appeal  in  a  patent  case,  for  funds, 
on  the  ground  that  it  was  of  general  interest  to  the  trade,  and  offering  reward 
for  evidence  of  anticipations:  S.  0,;  and  see  Be  New  Gold  Coast  Co.,  (1901) 
1  Ch.  860. 

A  Pit  was  committed  for  endeavouring  to  intimidate  a  witness,  and  to 
deter  the  Deft  from  calling  a  witness :  Bromilow  v.  Phillips^  40  W.  R.  220 ; 
but  the  Court  declined  to  order  payment  of  costs  as  between  solr  and  client :  lb. 

It  is  not  of  course  that  the  contemner  in  such  a  case  should  be  ordered 
to  pay  costs  as  between  solr  and  client :  Bromilow  v.  Phillipa,  40  W.  R.  220  : 
Welby  V.  Still,  sup. 

After  verdict,  leave  having  been  reserved  to  move  for  a  non-suit  or  new 
trial  on  technical  grounds,  an  action  is  not  still  pending  so  as  to  make  the 

fublication  of  any  comments  thereon  a  contempt :  Metzler  v.  Gounod,  30 
J.  T.  264. 

Defiant  disobedience  of  a  Judge  in  the  legitimate  exercise  of  his  juris- 
diction may  be  punished  by  immediate  committal:  Watt  v.  Ligertwood, 
L.  R.  2  H.  L.  Sc.  361 ;  as  also  violent  conduct  and  abusive  language  to  a 
person  engaged  in  serving  the  process  of  the  Court :  Price  v.  Hutchinson, 
9  Eq.  534. 

Addressing  a  contemptuous  letter  to  a  Judge  reflecting  upon,  or  tending 
to  interfere  with,  the  administration  of  justice  in  his  Court,  is  a  contempt) 
which  in  the  case  of  a  solr,  as  an  officer  of  the  Court,  renders  him  liable  to  oo 
struck  off  the  roll,  or  to  suspension  from  practice:  see  Be  Keane,  inf. 
Chap.  XL.,  **  SoLiciTOES " ;  though  not  punishable  by  this  extraordinary 
penalty  if  the  letter  is  written  by  the  practitioner  not  as  an  officer  of  the 
Court,  but  in  his  capacity  as  a  suitor :  Be  Wallace,  L.  R.  1  P.  C.  283. 

An  action  for  libel  against  the  author  of  a  pamphlet  which  was  published 
pending  a  motion  for  new  trial  of  an  action  for  false  imprisonment,  and 
severely  censured  the  proceedings  and  course  of  trial  in  such  action,  is  not  a 
bar  to  a  motion  by  the  Pit  to  commit  for  contempt  of  Court  in  publishing  the 
pamphlet :  Corkery  v.  Hickson,  I.  R.  10  C.  L.  174. 

The  warrant  may  be  for  absolute  committal,  and  not  necessarily  until  a 
fine  be  paid  :  Beg,  v.  Jordan,  W.  N.  f  88)  152 ;  36  W.  R.  796. 

Though  a  party  be  in  contempt,  he  may  move  to  discharge  an  adverse 
order:  Futvoye  v.  Kennard,  2  Gin.  110,  533 ;  or  may  take  any  steps  neces- 
sary for  his  defence :  Fry  v.  Ernest,  12  W.  R.  97 ;  9  Jur.  N.  S.  1151. 

As  to  contempt  in  cases  of  interference,  or  marriage  without  leave  of  the 
Court,  with  a  ward,  see  inf.  Chap.  XXXVIII.,  **  Infants." 

As  to  the  necessity  of  proving  scienter,  see  Lake  v.  Metropolitan  Music  Hall 
Co,,  58  L.  J.  Ch.  513,  where  an  application  for  committal  in  respect  of  com- 
ments in  a  newn)aper  on  the  subject-matter  of  an  action  was  refused,  in  the 
absence  of  proof  that  the  alleged  contemnor  knew  of  the  existence  of  the 
action. 

For  a  case  in  which  counsel  was  ordered  to  pay  costs,  and  committed  for 
obstructing  the  course  of  justice  by  conniving  at  a  fraud  on  the  Court,  see 
Linvfood  v.  Andrews,  58  L.  T.  612 ;  W.  N.  (88)  81 ;  Dan.  715. 

PBIYILEOE  FKOM  ABREST. 

Although  a  peer  or  M.  P.  is  not  liable  in  ordinary  cases  to  be  attached  or 

sh2 


468  Execution  and  Contempt       [chAp.  xxvn. 

prooeeded  against  by  any  civil  process  inyolving  personal  arrest  (see  />.  New* 
castU  y.  Morris,  L.  B.  4  H.  L.  661),  this  priyilege  of  Parliament  is  no 
protection  against  arrest  for  a  contempt  of  a  gross  or  criminal  nature: 
Onslow  and  WkalUy'a  case,  L.  R.  9  Q.  B.  219 ;  Wellealey  v.  D.  Beau/oH;  Lech- 
mere  Charlton's  case,  sup,  p.  465 ;  or  for  breach  of  an  order  against  a  receiyer 
to  pay  money  into  Court :  Be  Gent,  Oent-Davis  y.  Harris,  40  Ch.  D.  190. 

The  privilege  extends  for  forty  days  before  and  after  prorogation  or  dis- 
solution of  Parliament,  and  although,  after  dissolution,  tne  member  is  not 
re-elected :  Be  Anglo-French  Co-operative  Society,  14  Gh.  D.  533. 

Officers  and  attendants  upon  the  Court,  suitors  and  witnesses,  have 
priyile^  euncb,  redeundo,  et  morando  for  their  necessary  attendance,  but  not 
otherwise ;  and  the  arrest  of  any  of  them  at  such  times  of  necessary  attend- 
ance is  a  contempt  of  Court. 

This  privilege  from  arrest  extends  to  witnesses  and  jurymen :  see  Gibhs  v. 
Phillipson,  1  Buss.  &  My.  19 ;  to  parties  to  an  action :  Andrews  v.  WaUon, 
1  Mac.  &  G.  380 ;  Plomer  v.  Macdonough,  1  D.  &  S.  232 ;  to  prosecutors, 
and  also  to  accused  persons  admitted  to  bail  and  attending  on  their  recog- 
nizances :  Gilpin  v.  Cohen,  L.  R.  4  Ex.  131. 

A  solr  is  privileged  from  arrest  in,  and  on  his  way  to  or  from.  Court  or 
Judge's  Chambers  on  business  of  his  client :  Dodd  v.  HcHbrook,  1 1  Jar.  N.  S. 
969;  12  Jur.  N.  S.  19;  Be  Jewitt,  33  Beav.  959;  Eyre  v.  Barrow,  6  W.  E. 
767 ;  and  see  Cordery,  Solrs.  236 — 239 ;  and  a  barrister  is  entitled  to  the 
same  privilege:  Anon,,  1  Y.  &  C.  Ex.  331. 

But  the  privilege  does  not  extend  to  arrest  for  disobedience  to  an  order  of 
a  punitive  and  msciplinary  character:  Be  Freston,  11  Q,  B.  D.  545,  C.  A.; 
and  see  Be  Dudley,  12  Q.  B.  J),  44,  C.  A. ;  Hobem  y.  Fowler,  62  L.  J. 
a  B.  49. 

A  bankrupt  is  privileged  from  arrest  under  an  attachment  for  debt  issued 
pending  the  proceedings  in  bankruptcy :  Cobham  v.  Dalton,  10  Ch.  665 ;  and 
see  Be  Deere,  10  Ch.  650 ;  secus,  where  the  solr  is  a  defaulting  trustee,  and  so 
amenable  to  the  disciplinary  jurisdiction  of  the  Court  under  the  Debtors  Act, 
1869,  s.  4:  Be  Smith,  Hands  v.  Andrews,  (1893)  2  Ch.  1,  C.  A. ;  i?c  Edye, 
W.  N.  (91)  1 ;  63  L.  T.  762  ;  39  W.  R.  198. 

But  a  person  who  has  been  attached  and  committed  to  prison  under  the 
Debtors  Act,  s.  4  (3)  or  (4),  does  not  by  subsequent  adjudication  of  bankruptcy 
acquire  privilege  from  arrest,  or  become  entitled  to  his  discharge  m>m 
prison :  E,  Lewes  y.  Bamett,  6  Ch.  D.  252. 

6.  Committal  for  Trial  for  Perjury, 

Upon  the  trial  of  this  action  on  the  —  day  of  — ,  and  this  day  before 
the  Court,  and  upon  reading  an  affidavit  of  the  Pit,  filed  &c.,  and  the 
Pit  and  W.  A.  having  been  duly  sworn,  and  upon  hearing  the  evidence 
of  the  Pit  in  his  own  behalf,  and  the  evidence  of  the  said  W.  A.  on 
behalf  of  the  Defts,  taken  upon  their  respectiye  oral  examinations, 
this  Court  being  of  opinion  that  the  Pit  has  been  guilty  of  wilful  and 
corrupt  perjury  in  his  evidence  given  as  aforesaid  before  this  Court, 
and  that  there  is  a  reasonable  cause  for  the  prosecution  of  the  Pit  for 
perjury,  doth  order  that  the  Pit  [nam*]  be  prosecuted  for  such  perjury 
and  be  committed  until  the  next  session  of  oyer  and  terminer  or  gaol 
delivery  for  the  county  of  M. ;  And  this  Court  doth  require  the  Deft 
[nam«]  to  enter  into  a  recognizance,  conditioned  to  prosecute,  or  give 
evidence  against,  the  said  Pit. — S.  v.  fT.,  V.-C.  B.,  19  Feb.  1877, 
B.  207. 

7.  Recognizance  by  Person  directed  to  prosecute, 

YoTT  \insert  the  name  or  names,  and  if  more  than  one  add,  and  each 
of  you]  shall  acknowledge  yourself  [yourselves  and  eacb  of  you]  to 
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owe  to  our  Sovereign  Lady  the  Queen  the  sum  of  one  hundred  pounds 
[each]  of  good  and  lawful  money  of  G.  B.,  to  be  made  and  levied  of 
your  goods  and  chattels,  lands,  and  tenements  to  the  use  of  our  said 
Lady  the  Queen,  her  heirs  and  successors ;  the  condition  of  the  recog- 
nizance being  that  if  you  shall  appear  at  the  next  session  of  the 
Central  Criminal  Court  to  be  holden  in  the  City  of  London,  and  there 
prefer,  or  cause  to  be  preferred,  a  bill  of  indictment  for  the  offence  of 
perjury  against  one  \name]^  and  there  also  duly  prosecute  such  indict- 
ment, then  this  recognizance  to  be  void,  or  else  to  stand  in  fuU  force 
and  virtue.  Question, — Are  you  contented  to  be  so  bound  ?  Answer, — 
I  am. — 4^.  V.  W.,  sup. 

This  is  to  be  read  by  the  registrar ;  and  the  obligee  is  not  required  to  sign 
any  document. 


8.  Record  of  the  Recognizance  to  prosecute. 

Be  it  remembered  that  on  the  —  day  of  — ,  X.  &c.,  of —  [name  ^c], 
personally  came  before  me  [name  and  title  of  Judge\  and  acknowledged 
himself  [themselves  and  each  of  them]  to  owe  to  our  Sovereign  Lady 
the  Queen  the  sum  of  £100  [each]  of  good  and  lawful  money  of  G.  B., 
to  be  made  and  levied  of  his  [or  their]  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  our  said  Lady  the  Queen,  her  heirs  and 
successors,  if  he  [or  they]  the  said  [name]  shall  fail  in  the  condition 
indorsed. — Taken  and  ac^owledged  the  day  and  year  first  above  men- 
tioned at  Lincoln's  Tnn,  in  the  county  of  M. 

Before  me, 
By  the  Court,  (Signed) , 


(Signed  and  sealed), ,  J. 

Eegifltrar. 

The  condition  of  the  within  written  recognizance  is  such  that  whereas 
one  [nam«]  was  on  the  —  day  of  — ,  by  virtue  of  an  Act  passed  in  the 
14  &  15  Y.  intituled  ''  An  Act  for  further  improving  the  administra- 
tion of  criminal  justice  "  directed  by  &c.  [name  and  title  of  Judge\  to  be 
proseeuted  for  perjury  at  the  next  session  of  the  Central  Criminal 
Court,  if  therefore  he  the  said  [name\  shall  appear  at  the  next  session 
of  the  Central  Criminal  Court,  and  there  prefer  or  cause  to  be  pre- 
ferred a  bill  of  indictment  for  the  offence  aforesaid  against  the  said 
[name\y  and  there  also  duly  prosecute  such  indictment,  then  the  said 
recognizance  to  be  void,  or  else  to  stand  in  full  force  and  virtue. — S.  y. 
W.^  sup. 

(Signed) ,  Begistrar. 

The  ridcognizance  is  engrossed  on  parohment  and  sent  to  the  chief  derk  at 
the  Old  Baaey. 


470  Ezecutwn  and  Caniempt.       [chap.  xxyu. 

9.  Certificate  signed  by  the  Judge  after  the  Prosecutor  has  been 

bound  to  enter  into  a  Recognizance. 

I  [name  and  title  of  Judge"]  do  hereby  certify  that  it  appears  to  me 
that  the  (Pit)  [name']  has  been  guilty  of  wilful  and  corrupt  perjury  in 
his  eyidenee  g^ven  orally  (and  by  affidavit)  before  this  Court  on  the 
trial  of  this  action,  and  that  there  is  reasonable  cause  for  the  prosecu- 
tion of  the  said  (Pit)  for  such  perjury,  and  that  I  have  directed  the 
said  (Pit)  to  be  prosecuted  for  such  perjury,  and  have  committed  him 
until  the  next  session  of  oyer  and  terminer,  or  gaol  delivery  for  the 
county  of  M. ;  and  I  have  required  the  (Deft)  [name]  to  enter  into  a 
recog^zanoe  conditioned  to  prosecute  or  give  evidence  against  the 
said  —  accordingly.—^,  v.  W.,  V.-O.  B.,  19  Feb.  1877. 

(Signed) , 

J. 

This  certificate  is  given  to  the  prosecutor  imder  14  &  15  Y.  c.  100,  so  as  to 
entitle  him  to  costs. 

10.  Appointment  of  Usher  to  take  Person  into  Custody  in  absefice  of 

Tipstaff. 

I  [name  and  title  of  Judge]  do  appoint  [nam^]  one  of  the  ushers  of 
my  Court  to  execute  the  orders  made  by  me  in  the  action  of  ftc,  on 
this  day  directing  that  [name]  do  stand  committed  to  —  prison. 

Dated  &c., 

(Signed) , 

J. 

A  priBoner  committed  for  perjury  should  be  sent  to  Holloway  Prison. 

In  the  Q.  B.  Division,  when  a  Deft  is  committed  for  contempt,  a  memoran- 
dum headed  in  the  action  in  the  following  terms  is  signed  oy  the  Master : 
**  The  Deft  C.  D.  is,  for  contempt  in  disobeying  an  injimction  made  in  this 
action  by  Mr.  Justice  — ,  on  the  —  day  of  — ,  committed  to  the  custody  of 
the  keeper  of  Her  Majesty's  gaol  at  Holloway,  to  be  kept  in  safe  custody 
until  the  further  order  of  this  Court."  This  is  handed  to  the  tipstaff,  who 
leaves  the  same  with  the  keeper.  On  the  following  day  the  order  is  drawn 
up,  and  a  copy  sent  to  the  keeper. 


NOTES. 
COMMITTAL  AND  FBOSBOXTTION  FOB  PEBJ17RY. 

By  the  Criminal  Procedure  Act,  1851  (14  &  15  Y.),  c.  100,  s.  19,  the  Judg;ee 
or  a  Judge  of  the  Superior  Courts  of  Law  and  Equity,  and  other  judicial 
persons,  are  empowered,  in  case  it  shall  appear  to  him  or  them  tnat  any 
person  has  been  guilty  of  wilful  and  corrupt  perjury,  in  any  evidence  given, 
or  in  any  affidavit,  deposition,  or  examination,  answer,  or  other  proceeding, 
made  or  taken  before  him  or  them,  to  direct  such  person  to  be  prosecuted 
for  such  perjury,  in  case  there  shall  appear  to  him  or  them  a  reasonable  cause 
for  such  prosecution ;  and  to  commit  such  person  so  directed  to  be  prosecuted 
until  the  next  session  of  oyer  and  terminer  or  gaol  delivery  for  the  county  or 
other  district  within  which  such  perjury  was  committed,  unless  such  person 
shall  enter  into  a  recognizance,  with  one  or  more  sufficient  surety  or  sureties, 
conditioned  for  the  appearance  of  such  person  at  such  next  session  of  oyer 
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and  terminer  or  gaol  deliyery,  and  that  he  will  then  surrender  and  take  his 
trial,  and  not  depart  the  Court  without  leave ;  and  to  require  any  person  he 
or  they  may  think  fit  to  enter  into  a  recognizance  conditioned  to  prosecute 
and  give  evidence  against  such  person  so  directed  to  be  prosecuted,  and  to 
p^ve  to  the  party  so  bound  to  prosecute  a  certificate  of  the  same  being 
directed,  which  certificate  shall  be  given  without  fee  or  charge,  and  shall  be 
deemed  sufficient  proof  of  such  prosecution  having  been  directed  as  aforesaid ; 
and  on  production  thereof  the  costs  of  the  prosecution  are  to  be  allowed  by 
the  Court  before  whom  the  person  is  tried,  unless  that  Court  otherwise 
specially  directs. 

These  provisions  were  acted  upon  by  V.-O.  Bacon,  in  8,  v.  TF.,  19  Feb. 
1877 :  see  Forms  6—9,  mp,  pp.  468 — 470. 


Section  VIII. — ^Discharge  of  Contempt. 

1.  Order  to  discharge  Prisoner  in  Custody  under  Attachment  upon 

compliance  with  the  Order. 

Upon  motion  doc.,  by  counsel  for  (the  Deft)  B.,  who  alleged  that  the 
said  B.  is  a  prisoner  in  (HoUoway)  prison,  in  the  custody  of  the  sherifiF 
of  M.,  under  an  attachment  issued  against  him  pursuant  to  the  order, 
dated  &c.,  for  his  contempt  in  not  [^state  the  defauW],  and  that  the  said 
(Deft)  B.  hath  since  \_8tate  the  compliance'],  and  upon  hearing  counsel 
for  the  Pit,  and  upon  reading  [if  so,  an  affidavit  of  &c.,  filed  &c.,  of 
service  of  notice  of  this  motion  upon  the  Pit — enter  any  other  evidence']. 
This  Court  doth  order  that  the  said  (Deft)  B.  be  discharged  out  of  the 
custody  of  the  said  sheriff  as  to  his  said  contempt ;  And  it  is  ordered 
that  the  said  (Deft)  B.  do  pay  to  the  Pit  A.  his  costs  of  this  application, 
to  be  taxed  &c. 

For  order  to  discharge  a  prisoner  in  custody  for  his  contempt  in  not  leaving 
certain  accounts  and  a  statement  at  Chambers  pursuant  to  order  upon  pay- 
ment of  Ihe  Pit's  costs  occasioned  by  the  said  contempt,  see  Re  Hoggett'e 
Estate,  Hoggett  v.  H.,  M.  B.,  17  April,  1878,  A.  705. 


2.  Discharge  of  Prisoner  in  Custody  for  not  attorning  to  Receiver — 

Plaintiff  consenting. 

Upon  motion  &c.,  by  counsel  for  A.,  who  alleged  that  the  said  A.  is 
a  prisoner  in  (HoUoway)  prison,  as  by  the  return  of  the  governor  of 
the  said  prison  appears,  for  his  contempt  of  this  Court  in  not  attorning 
to  and  becoming  the  tenant  of  S.,  the  receiver  appointed  in  this  action 
in  respect  of  &c.,  occupied  by  him,  situate  at  &c.,  being  premises  com- 
prised in  the  Pit's  securities,  as  by  the  order,  dated  &c.,  directed ;  that 
the  said  A.  has  since  attorned  to  and  become  the  tenant  of  the  Pit,  and 
that  the  said  A.  is  deairous  of  clearing  his  said  contempt,  and  the  Pit 
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by  his  counsel  consenting,  It  is  ordered  that  the  said  A.  be  discharged 
out  of  custody  as  to  his  said  contempt. — Smith  v.  Keene^  Y.-C.  B., 
4  May,  1878,  B.  708. 


3.  Contempt  candofiedj  and  Prisoner  discharged  on  payment  of  Sum 

on  Account  of  Costs. 

Upon  motion  &c.,  by  counsel  for  the  Deft  H.,  who  alleged  that  the 
Deft  H.  has  been  by  virtue  of  the  order,  dated  &c.,  a  prisoner  in 
(Holloway)  prison  since  the  —  day  of  —  for  his  contempt  in  the  said 
order  mentioned,  and  that  he  hath  apologised  for  such  contempt,  as 
by  his  affidavit  filed  this  day  appears ;  and  upon  hearing  counsel  for 
the  Pits,  and  upon  reading  the  said  order  and  affidavit.  This  Court 
doth  order  that  the  Deft  H.  do  pay  to  Messrs.  — ,  the  Pit's  solrs,  the 
sum  of  £ —  on  account  of  their  costs  of  the  said  order,  dated  &c.,  and 
of  this  application ;  And  it  is  ordered  that  upon  such  payment  being 
made  the  Deft  H.  be  discharged  out  of  custody  (as  to  his  said  con- 
tempt) ;  And  it  is  ordered  that  the  costs  of  and  relating  to  the  said 
order  and  consequent  thereon,  and  of  this  application,  be  taxed  &c. ; 
the  Pits  by  their  counsel  undertakiog  to  refund  to  the  Deft  H.  the 
excess,  if  any,  in  case  such  costs  when  taxed  shall  amount  to  less  than 
the  sum  of  £ — ,  so  to  be  paid  on  account  thereof ;  And  it  is  ordered 
that  the  Deft  H.  do  pay  to  the  Pits  the  amount  of  their  taxed  costs,  if 
any,  beyond  the  said  sum  of  £ — . — See  Price  v.  Hutchinson,  V.-O.  M., 
12  Jan.  1870,  B.  7 ;  S,  C,  Sect.  VII.,  Form  2,  sup.  p.  463. 

The  discharge  should  be  limited  to  the  particular  contempt  in  question, 
because  there  may  be  other  causes  of  detention. 


4.  Discharge  of  Prisoner  under  the  Debtors  Act,  1878 

(41  ^  42  r.  c.  64). 

Upon  motion  &c.,  by  counsel  for  the  Deft  B.,  and  upon  hearing 
counsel  for  the  Pit,  and  upon  reading  the  order  dated  &c.,  whereby  it 
was  ordered  [_8tate  direction /or  payment']  ;  the  order  dated  &c.,  whereby 
it  was  ordered  \_8tate  the  leave  to  issue  writ  of  attachment  and  the  nature 
of  the  contempt] ;  an  affidavit  of  &o.,  filed  &c.,  and  it  appearing  by  the 
return  of  the  sherifE  of  M.  that  the  said  (Deft)  B.  is  a  prisoner  in 
Holloway  prison  in  the  custody  of  the  sheriff  of  M.  under  a  writ  of 
attachment  for  his  said  contempt ;  and  this  Court  having,  pursuant  to 
the  Debtors  Act,  1878,  inquired  into  the  case  (and  also  ascertained 
that  the  said  (Deft)  B.  is  wholly  unable  to  pay  the  said  sum  of  £ — ), 
doth  order  that  the  said  Deft  B.  be  discharged  out  of  the  custody  of 
the  said  sheriff  of  M.  as  to  his  said  contempt. — See  Michell  v.  MahnySf 
V.-O.  H.,  6  Nov.  1878,  B.  1852. 

Mere  inability  to  pay  is  not,  in  the  absence  of  other  drcxmistances,  admitted 
as  sufficient  ground  for  refusing^an  attachment,  or  discharging  out  of  custody : 
see  Simpson  v.  Bell^  sup.  p.  442, 
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5.  The  like  Order. 

Whebeas  by  an  order  dated  the  2iid  day  of  Aug^t,  1878,  made 
upon  the  application  of  C,  It  was  ordered  that  the  said  0.  should  be 
at  liberty  to  issue  a  writ  of  attachment  against  the  above-named  8.  for 
his  contempt  in  not  paying  to  the  said  C.  the  sum  of  £30  for  costs,  as 
in  the  said  order  mentioned,  and  an  attachment  was  accordingly  issued 
against  the  said  8.  directed  to  the  sheriff  of  8urrey,  and  the  said 
sheriff  hath  returned  that  the  said  S.  is  a  prisoner  in  Wandsworth 
prison  under  his  custody ;  And  the  said  8.  being  this  day  brought  to 
the  bar  of  this  Court,  by  virtue  of  a  writ  of  habeas  corpus  issued  pur- 
suant to  an  order  made  upon  his  application,  dated  the  11th  day  of 
March,  1879,  and  now  moving  in  person  that  he  might  be  discharged 
out  of  custody  under  the  said  writ  of  attachment ;  And  upon  hearing 
counsel  for  the  said  C,  and  upon  reading  the  said  order,  an  affidavit 
filed  &c.,  and  the  return  of  the  said  sheriff  of  8urrey,  This  Court, 
having  inquired  into  the  case,  doth  order  that  the  said  8.  be  discharged 
out  of  the  custody  of  the  said  sheriff  of  Surrey  as  to  his  contempt  in 
not  complying  with  the  said  order  dated  the  2nd  day  of  August,  1878 ; 
And  it  is  ordered  that  the  said  8.  do  pay  to  the  said  0.  his  costs  of  this 
application,  such  costs  to  be  taxed  by  the  taxing  master. — Re  Scard^ 
M.  B.,  14  March,  1879,  B.  476. 

There  is  now  no  necessity  for  an  order  to  discharge  a  prisoner  in  custody 
for  a  year  under  the  Debtors  Act,  1869,  s.  4,  as  the  writ  of  attachment  is 
indorsed  with  a  note  that  it  does  not  authorize  imprisonment  beyond  one 
year:  Be  EdwardSy  Brooke  v.  E.,  21  Oh.  D.  230;  B.  S.  0.,  Appendix  H., 
Form  12. 


6.  Discharge  of  Order  for  Attachment^  and  Attachment  for 

Irregularity, 

Whereas  by  an  order  dated  &c.  lEeciie  order  to  be  discharged'] ;  Now 
upon  motion  &c.,  of  counsel  for  the  (Deft)  A.,  who  alleged  that  a  writ 
of  attachment  was  issued  against  the  said  (Deft)  A.,  pursuant  to  the 
said  order  directed  to  the  sheriff  of  &c.,  and  that  it  appears  by  the  return 
of  the  said  sheriff  to  the  said  writ,  that  the  said  A.  is  a  prisoner  in 
his  custody  for  not  &c.  [^Stale  default /or  which  the  process  issued~\j  and 
that  the  said  A.  is  advised  that  the  said  order  and  writ  of  attachment 
are  irregular;  And  upon  hearing  counsel  for  the  (Pit),  and  upon 
reading  the  said  order  and  return,  an  affidavit  of  &c.,  filed  &c.  [^and  i/sOf 
an  affidavit  of  service  of  notice  of  this  motion  on  the  (Pit)],  This  Court 
doth  order  that  the  said  order  dated  &c.,  be  discharged,  and  that  the 
writ  of  attachment  issued  in  pursuance  thereof  be  set  aside,  and  that 
the  said  A.  be  discharged  out  of  custody  as  to  his  said  contempt. 

For  such  order,  see  He  HoU,  L.  J,  James  for  y,-0.  M.,  6  March,  1879, 
A.  38(J;  UOh.  D,  168,  0.  A. 
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7.  Discharge  ofPrmner  ati  Letter  from  the  Home  Secretary. 

This  Court  having  been  informed  by  a  letter  from  the  Secretaiy  of 
Btate  for  the  Home  Department  dated  &c.,  enclosing  reports  relative 
to  the  Deft  F.,  who  was  committed  to  prison  for  contempt  on  &c.,  and 
who  is  now  a  prisoner  in  Her  Majesty's  prison  at  Oxford,  in  the 
custody  of  the  sheriff  of  the  county  of  Oxford  under  writ  of  attach- 
ment issued  against  him  pursuant  to  an  order  dated  &c.,  for  his 
contempt  in  not  having  lodged  the  sum  of  £ —  in  Court  pursuant  to 
the  said  order,  and  also  enclosing  a  doctor's  certificate  that  it  would 
endanger  the  life  of  the  said  Deft  if  he  remained  in  prison,  and 
counsel  for  the  Pits  being  present,  Let  the  Deft  F.  be  forthwith  dis- 
charged out  of  the  custody  of  the  said  sheriff  on  the  ground  of  his 
state  of  ill-health ;  but  this  order  is  to  be  without  prejudice  to  his  said 
contempt,  and  the  Pits  are  to  be  at  liberty  at  any  time  to  apply  to  the 
Court  with  respect  to  the  said  contempt  as  they  may  be  advised. — 
Scarlett  v.  Fletcher,  Kay,  J.,  7  Nov.  1885,  B.  1386. 

For  forms  of  proceedings  in  reference  to  discharge  from  custody  and 
clearing  contempt,  see  D.  0.  F.  442,  443. 

NOTES. 
DISCHABOE  FEOM  CUSTODY. 

A  person  who  has  been  imi)risoned  for  special  contempt  will  be  detained  in 
prison  until  he  has  cleared  his  contempt  by  performing  the  act  required  and 
pa^dng  the  costs,  or  by  making  an  adequate  submission,  upon  which  the 
Court  may  think  fit  to  release  him,  upon  such  terms  as  to  costs  or  otherwise 
as  shall  seem  proper. 

The  form  of  wnt  of  attachment  now  in  use  (see  E.  S.  C,  App.  H.,  No.  12) 
bears  an  indorsement  (added  under  O.  LXi,  33;,  giving  notice  to  the  sheriff 
that  the  writ,  if  issued  for  default  in  payment  of  money,  under  s.  4  of  the 
Debtors  Act,  1869,  does  not  authorize  imprisonment  for  any  longer  period 
than  one  year,  and  it  is  the  duty  of  the  sheriff  to  act  on  this  direction  and 
discharge  the  prisoner  at  the  end  of  the  year,  without  further  order :  Be 
Edwardsy  Brooke  v.  E,^  21  Gh.  D.  230  (as  to  the  mode  of  computation 
of  time,  see  Migotti  v.  CoIvUhf  4  C.  P.  D.  233).  In  cases  not  covered  by  the 
indorsement,  the  order  of  the  Court  for  discharge  must  be  obtained:  see 
Edmonson  v.  Keyton^  2  Y.  &  C.  Ex.  3 ;  Oray  v.  Campbell,  2  Russ.  &  My. 
223 ;  and  until  such  order  has  been  obtained,  the  ^oler,  whose  duty  is  to 
obey  the  warrant,  is  not  liable  in  damages  for  detaining  a  prisoner  who  is  in 
custody  under  the  ordinary  writ  of  at&chment :  Greaves  y.  Keene,  4  £z.  D. 
73 ;  seem,  if  the  time  of  detention  is  expressed  in  the  warrant  of  committal : 
Moore  v.  Bose,  L.  E.  4  Q.  B.  486. 

Unless  compliance  with  the  order  or  performance  of  the  act  required  shall 
have  been  certified  by  some  officer  of  the  Court,  whose  certificate  is  received 
as  evidence  thereof  \e,g.,  the  certificate  of  the  paymaster),  the  application 
for  discharge  must,  unless  the  party  prosecuting  the  order  (who  should  be 
served  with  notice)  consents,  be  supported  by  affidavit. 

In  the  case  of  committal  for  contempt  iu  marrying  a  wai*d  of  Court,  the 
contemnor  will  not  be  discharged  until  the  certificate  of  solemnization  of  the 
marriage  has  been  produced,  and  a  settlement  has  been  prepared  and  ap- 
proved ;  but  wKen  these  requisites  have  been  complied  with,  he  will  not  be 
kept  in  prison  until  the  costs  have  been  taxed :  Cox  v.  Bennett,  31  L.  T.  83 ; 
22  W.  R.  819. 

So  also  in  Ftlkin  v.  Herbert,  12  W.  R.  333  ;  10  Jur.  N.  S.  62 ;  9  L.  T.  635, 
the  contemnor,  after  purging  his  contempt  by  ten  days'  imprisonment  and  a 
humble  apology  to  the  Coxirt,  was  discharged  on  payment  of  the  fees  and 
payincT  a  sum  to  be  named  for  costs,  subject  to  taxation,  without  awaiting 
taxation. 
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In  oases  of  contempt  for  non-payment  of  money,  a  year's  imprisonment 
should  {stmhh)  be  treated  as  purging  the  contempt:  M^Comhe  v.  Oray,  4 
li.  R.  Ir.  432. 

A  Deft  who  has  cleared  his  contempt  by  performing  the  act  required 
cannot,  since  the  Debtors  Act,  1869,  be  detainea  in  prison  for  non-payment 
of  the  costs  of  his  contempt :  Jackson  v.  Matvby,  1  Ch.  D.  87 ;  and  see  Ee 
Jarvis,  Ward  v.  J.,  W.  N.  (86)  118. 

But  where  the  committal  has  been  for  breach  of  an  order  of  the  Court,  and 
payment  of  costs  has  been  imposed  as  the  condition  of  his  discharge,  mere 
inability  to  pay  those  costs  does  not  purge  the  contempt,  nor  entitle  him  to 
be  discharged :  Re  M,,  46  L.  J.  Ch.  24  ;  /S.  C,  nom.  S.  v.  X.,  W.  N.  (76)  220. 

Inability  to  pay  was  no  ground  for  (Uscharging  a  defaulting  trustee  or  solr 
who  had  been  committed  under  the  Debtors  Act,  1869,  s.  4  (3)  or  (4) :  Ransom 
V.  Boyd^  W.  N.  (77)  236 ;  or  for  declining  to  commit  in  cases  within  these 
exceptions :  see  Evans  v.  Beavy  10  Ch.  16;  et  sup,  p.  442. 

But  by  the  Debtors  Act,  1878  (41  &  42  Y.  c.  54),  in  cases  coming  within 
the  Debtors  Act,  1869,  s.  4  (3)  or  (4),  the  Court  has  jurisdiction  to  inquire 
into  the  circumstances  of  the  case,  and  to  grant  or  refuse  the  application  for 
attachment  or  other  process,  or  the  application  for  discharge  from  arrest  or 
imprisonment. 

tinder  this  Act  (which  is  retrospective,  and  therefore  extends  to  a  trustee 
or  solr  committed  before  13th  Aug.  1878)  a  defaulting  trustee  already  in 
prison  under  the  Act  of  1869,  s.  4  (3),  has  been  discharged  upon  inqtiiry  into 
the  circumstances  of  the  case :  see  micheU  y.  Malings,  Form  4,  sup,  p.  472 ; 
as  also  a  solr,  after  three  months'  imprisonment,  upon  his  making  com- 
pensation to  the  client  whose  money  he  had  misapplied :  see  Re  Scard, 
f'orm  5,  sup,  p.  473 ;  secus,  where  the  conduct  of  the  trustee  was  shown  to 
have  been  grossly  dishonest :  Re  A  Solicitor,  M.  R.,  6  Dec.  1878. 

For  terms  of  order  of  discharge  where  the  contempt  consisted  in  asserting 
a  claim  to  houses,  and  endeavouring  to  take  possession  of  them  and  declining 
to  abandon  claim,  see  In  re  Maria  Anna  Davies,  21  Q.  B.  D.  236;  but  as  to 
the  jurisdiction  to  make  such  order,  qucere. 


DISCHABGE  ON  THE  GBOUXD  OF  ISBEGXTLABITY  IN  FBOGESS. 

Irregularity  in  the  order  on  which  the  attachment  is  grounded,  or  in  the 
notice  of  motion  to  commit,  and  semble,  for  leave  to  issue  attachment,  or  in 
the  affidavits  in  support,  or  in  the  issuing  of  the  writ  of  attachment,  are 
grounds  for  discharging  an  attachment,  and  for  releasing  from  custody  the 
person  imprisoned. 

An  attachment  has  been  discharged  in  the  following  instances :- — 

— where  the  indorsement  on  the  copy  of  the  order  served  stated  that  in 
default  of  payment  the  Deft  would  be  liable  to  be  arrested  by  the  **  Serjeant- 
at-Arms,"  instead  of  **  under  a  writ  of  attachment "  :  Ilindey,  Blake,  6  Beav. 
431 ;  and  see  O.  XLI,  5 ;  but  where  the  usual  four-day  order  against  a  solr, 
who  had  not  brought  in  his  bill  of  costs,  omitted  the  indorsement  directed  by 
O.  xu,  5,  leave  was  given  to  serve  the  original  order  with  the  indorsement : 
Re  Bowen,  11  W.  R.  607 ; 

— where  the  copy  of  the  order  on  which  the  attachment  had  issued  was 
wrongly  intituled :  Re  Holt,  1 1  Ch.  D.  168 ; 

— where  the  copy  of  the  taxing  master's  certificate,  which  had  been  served 
with  an  order  to  pay  certain  sums  found  due  thereby,  contained  a  clerical 
error  by  omitting  tne  word  "  pounds :  "  Re  Reynolds,  10  W.  R.  709 ;  and  see 
Rex  V.  Calvert,  4  Tyr.  77  ;  Reg.  v.  Burgess,  3  Nev.  &  P.  366 ; 

— where  the  title  of  the  affiidavit  of  service  of  the  order  on  which  the  at- 
tachment issued  varied,  though  slightly,  from  the  title  of  the  order  itself : 
McKrnzie  v.  M,,  5  D.  G.  &  Sm.  338 ; 

— ^where  execution  was  issued  prematurely :  Bartleti  v.  Stinion,  L.  R.  1 
0.  P.  483 ;  but  in  this  case  the  Court  imposed  terms  upon  the  contemner ; 

— ^where  the  order  had  been  complied  with,  and  notice  of  such  compliance 
^ven  to  the  Pit's  solrs  after  issue  of  the  writ,  but  before  it  was  enforced  by 
imprisonment :  Gay  v.  Hancock,  56  L,  T.  726. 

Although  the  indorsement  directed  by  O.  xlt,  5,  has  not  been  inserted, 
yet  if  the  order  is  served  a  second  time,  properly  indorsed,  the  attachment 
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therennder  will  hold  good,  though  the  time  limited  by  the  first  order  has 
elapeed  :  Re  Gregg,  9  £q.  137 ;  and  see  Re  ReUon,  25  Beay.  368. 

Where  the  time  for  payment  is  extended  by  a  subsequent  order,  it  is  suffi- 
cient if  the  indorsement  is  on  the  first  order :  Treheme  ▼.  Dale,  27  Ch.  D.  66, 
C.  A. 

As  to  bringing  actions  at  law  for  damages  for  wrongful  attachment  or 
improper  use  of  the  process  of  the  Court,  see  Ooucher  y.  Ciatfion,  14  L.  T.  494; 
Whitehead  y.  Lynes,  34  Beay.  161.  In  such  a  case,  since  the  Jud.  Act,  an 
inquiry  as  to  damans  might  be  directed  in  Chambers. 

Applications  to  discharge  or  set  aside  a  process  of  contempt,  on  the  ground 
that  it  was  irregularly  issued,  are  made  by  motion  on  notice,  and  supported  by 
affidayit  (see  Dan.  726 ;  D.  C.  F.  443),  and  the  application  must  be  mside  before 
there  has  been  any  waiyer  by  the  contemnor  of  the  irregularity  by  com- 
pliance with  the  order  (e.^.,  in  the  case  of  sequestration),  by  permittmg  the 
sequestrators  to  deal  with  his  property,  by  his  direction  and  with  his  appro- 
bation :  see  Cmiet  y.  Barr,  2  Buss.  161,  168 ;  Dan.  727. 

Although  a  person  actually  in  custody  on  an  attadiment  irregularly  issued 
will  not  by  any  waiyer  on  his  part  of  the  irregularity  forfeit  his  rignt  to  be 
discharged  {Haynes  y.  Ball,  4  Beay.  101),  such  waiyer,  if  he  is  not  in  custody, 
is  ayailable  in  answer  to  his  application  to  set  aside  proceedings  founded  on 
the  attachment:  Needham  y,  N,y  I  Ph.  640. 

An  order  of  course  com,  discharging  an  attachment  and  made  on  an  insaffi- 
cient  affidayit  was  dischai|;ed  so  as  to  reyiye  the  original  order  for  attadi- 
ment:  Price  y.  P.,  48  L.  J.  Ch.  216. 


(     477     ) 


CHAPTER  XXVin. 

OKDERS  CHABQING,  ATTACHINa,  AND  RESTRAINING  DEALINGS 

WITH  FUNDS  AND  SECURITIES. 


Section  I. — Charging  Orders  on  Funds   or   Shares,   under 

Judgments  Acts,  1838  and  1840  (1  &  2  V.  c.  110 ;  3  &  4 
V.  c.  82.) 

1.  Order  Nisi  to  charge  Funds  in  Court — Interim  Restraint — 

Service  on  Solicitor. 


Let  the  £ —  (New  Cons.),  in  Oourt  to  the  credit  of  &o.,  "  The 
Sequestration  Account,"  stand  charged  with  the  payment  to  the  Petrs 
of  the  sum  of  £ — ,  with  interest  at  the  rate  of  £4  p.  c.  per  ann.  from 
&c.,  until  payment,  unless  the  Deft  W.  shall,  within  one  month  after 
service  of  this  order  [or,  on  or  before  &c.]  show  unto  this  Court 
good  cause  to  the  contrary ;  And  the  Petrs  by  their  counsel  submitting 
to  be  boimd  by  0.  xlyi,  12,  Let  no  part  of  the  said  New  Cons,  be 
transferred,  sold  out,  or  otherwise  disposed  of,  without  notice  to  the 
Petrs,  until  this  order  shall  be  made  absolute  or  (shall  be)  discharged ; 
And  Let  service  of  this  order  upon  &c.,  the  solrs  for  the  Deft  W.,  be 
deemed  good  service  thereof  upon  the  said  Deft. — See  Westby  y.  W,, 
V..C.  P.,  29  April,  1852,  B.  668 ;  S.  C,  6  D.  &  S.  616. 

2.  Ordei*  Absolute. 

Let  the  order  da'ted  &c.  be  made  absolute ;  And  Let  the  £ —  New 
Cons,  in  Court  &c.  [Form  1]  stand  charged  with  the  payment  to  the 
Petrs  [names]  of  the  sum  of  £ — ,  with  interest  at  the  rate  of  £4  p.  c. 
per  ann.  from  &c.  until  payment. — See  S.  C,  V.-C.  S.,  12  Feb.  1853, 
B.  441.  «i 

3.  Order  Ifisi  as  to  Cash. 

Upon  the  application  of  &c.  [judgment  creditors'} ;  And  the  applicants 
by  their  solr  submitting  to  be  bound  &c.  [Form  1],  Let  so  much  of  the 
£ — ,  cash  in  Oourt  to  the  credit  of  &c.,  as  may  be  payable  to  the  said 
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H.  (after  payment  of  the  amounts  due  to  the  said  incumbranoers)  stand 
charged  with  the  payment  to  the  applicants  of  the  said  sums  of  £ — 
{judgment  debt)  and  £ —  {cost8\  payable  to  them  by  the  said  H.  pur- 
suant to  the  said  judgment,  and  with  interest  thereon  after  the  rate  of 
£4  p.  c.  per  ann.  from  the  —  day  of  — ,  unless  &c. ;  And  Let  no 
part  of  the  said  sum  of  £ —  cash  be  paid  &c.  (except  for  payment  to 
such  incumbrancers),  without  notice  to  the  applicants  &c.,  until  &o. — 
Re  Prince,  HopeicellY.  Barnes^  V.-O.  M.  at  Chambers,  19  Jan.  1876, 
B.  36 ;  followed  in  Breretony.  Edwards,  21  Q.  B.  D.  226 ;  21  a  B.  D. 
488,  C.  A.,  at  p.  496 ;  Carter  v.  Stadden,  34  W.  B.  363. 

This  order  is  made  not  under  sect.  14  of  1  &  2  Y.  c.  110  (which  does  not 
apply  to  money),  but  by  way  of  equitable  execution  in  aid  of  the  power 
given  by  sect.  12,  to  take  money  under  fi.  fa.;  and  having  regard  to 
S.  0.  F.  B.  r.  99,  notice  to  the  paymaster  is  sufficient,  and  a  separate  stop 
order  is  not  requisite :  Brereion  v.  Edwards,  21  Q.  B.  D.  496,  498,  dOO,  C.  A. 


4.  Order  Nisi  to  charge  Funds  in  Deffs  Name  icith  PlPa  taxed 

Costs — Interim  Restraint. 

Let  the  £ —  New  £2  10«.  p.  o.  Oons.,  standing  in  the  books  of 
the  Bank  of  England,  in  the  nsune  of  the  Deft  B.,  stand  charged  with 
the  payment  of  the  sum  of  £ — ,  being  the  amount  of  the  Pit's  taxed 
costs  of  this  action  and  of  the  action  in  the  pleadings  mentioned,  by 
the  judgment,  dated  &c.,  ordered  to  be  paid  by  the  Deft  to  the  Pit,  and 
certified  by  the  taxing  master's  certificate  dated  &c.,  with  interest  on 
the  said  sum  of  £-<-  &c.  [Form  1],  unless  the  said  Deft  shall,  on  or 
before  &c.,  show  unto  this  Court  good  cause  to  the  contrary ;  And  Let 
the  Gov.  and  Co.  of  the  Bank  of  England  be  restrained  from  permitting 
a  transfer  of  the  said  New  £2  10«.  p.  c.  Consols,  in  the  meantime,  and 
until  this  order  shall  be  made  absolute  or  (shall  be)  discharged. — 
Stanley  v.  Bond,  M.  E.,  12  March,  1844,  B.  507  ;  7  Beav.  386. 

The  time  mentioned  in  the  <5rder  within  which  cause  was  to  be  shown  was 
the  2nd  November  then  next. 

# 
5.  Order  discharged  on  shotdng  Cause. 

Tax  the  Pit  his  costs  of  and  consequent  upon  the  application  for  the 
order  dated  &c.,  and  this  order ;  And  Let  the  Deft  B.  pay  to  the  Pit  M. 
the  amoimt  of  such  costs  when  taxed ;  And  upon  such  payment  being 
made.  Let  the  said  order  dated  &c.  be  discharged. — Stanley  y.  Bond, 
M,  E.,  2  Nov.  1844,  B.  41  ;  8  Beav.  50. 

6.  Declaration  that  Charging  Order  is  invalid  as  against  Trustee  in 

Bankruptcy. 

Upon  motion  by  way  of  appeal  &c.  by  counsel  for  G.  W.,  the  senior 
official  receiver  in  bankruptcy,  and  trustee  of  the  property  of  W.  O'S., 
a  bankrupt ;  And  upon  hearing  counsel  for  the  surviving  Pit  and  for 
S.  H.,  And  upon  reading  &c.,  And  this  CoUrt  not  thinking  fit  to  vaiy 
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the  said  Master's  certificate,  dated  — ,  Doth  declare  the  said  charging 
order,  dated  — ,  in  favour  of  the  said  S.  H.,  invalid  as  against  the 
appellant  the  official  receiver  in  the  bankruptcy  of  and  trustee  of  the 
property  of  the  said  W.  H.  O'S. ;  And  Let  the  appellant  be  at  liberty 
to  apply  for  payment  to  him  of  the  fund  in  Court  purported  to  be 
charged  by  such  charging  order ;  And  this  Court  doth  not  think  fit  to 
make  any  order  as  to  the  costs  of  this  appeal,  except  that  the  costs  of 
the  Pit  occasioned  by  this  appeal  be  taxed  by  the  taxing  master  and 
be  paid  by  the  appellant  0-.  W. — See  Re  O^Shea,  Courage  v.  O'Shea, 
G.  A.,  19  Dec.  1894,  B.  01028;  (1895)  1  Ch.  325,  C.  A. 

7.  Ord^  If  181  charging  Stock  standing  in  Names  of  Defts*  TrtisteeSj 

tmth  Costs — Interim  Restraint. 

Let  the  £ —  New  £2  10«.  p.  c.  Cons.,  standing  in  the  books  of 
the  Bank  of  England,  in  the  names  of  &o.,  in  trust  for  the  Defts, 
stand  charged  with  the  payment  of  the  sum  of  £ — ,  being  the  amount 
of  the  Pit's  taxed  costs  of  this  action,  by  the  judgment  dated  &c. 
ordered  to  be  paid  by  the  Defts  to  the  Pit,  and  certified  by  the  taxing 
master's  certificate  dated  &c.,  with  interest  at  the  rate  of  £4  p.  c. 
per  ann.  on  the  said  sum  of  £ —  from  the  date  of  the  said  certificate, 
tmless  the  Defts  shall,  on  or  before  the  —  day  of  — ,  show  unto  this 
Court  good  cause  to  the  contrary ;  but  this  order  is  to  be  served  on  the 
said  Defts  at  least  two  clear  days  before  the  said  —  day  of  — ;  And 
Let  the  Gov.  and  Co.  of  the  Bank  [Form  4,  supJ]. — See  A.  G,  v. 
Corp.  Thet/ord,  V.-C.  W.,  25  April,  1860,  A.  698,  on  motion.  Order 
absolute,  V.-C.  W.,  23  May,  1860,  A.  1001. 

8.  The  like — Charging  Funds  in  one  Cause  icith  Sum  due  in 

another. 

Let  the  £ —  New  Cons,  in  Court  to  the  credit  of  &c.  (second- 
mentioned)  action,  S.  v.  £.  &c.,  stand  charged  with  the  payment  to 
H.,  the  surviving  Pit  in  this  (the  first-mentioned)  action,  of  the  sum  of 
£ — ,  together  with  interest  on  the  sum  of  £ — ,  part  thereof  at  the  rate 
of  £ —  p.  c.  per  ann.  from  the  —  day  of  —  to  the  time  of  payment, 
unless  the  Deft  shall,  within  one  month  after  service  of  this  order  [^or^ 
on  or  before  the  —  day  of  — ],  show  unto  this  Court  good  cause  to  the 
contrary;  And  the  Pit  H.  by  his  counsel  submitting  &c. — Literim 
stop  order  [Form  1,  sup."]. — L.  Hastings  r.  ^^aran,  Y.-C.  S.,  27  March, 
1855,  A.  647. 

For  subsequent  order  nisi  in  the  cause,  charging  the  interest  of  stock  in 
Court,  in  a  matter  under  the  Trustee  Belief  Act  (now  the  Trustee  Act,  1893, 
8.  42),  which  had  been  ordered  to  be  paid  to  Deft,  with  the  residue  of  the 
sum  due  to  Pit,  and  for  interim  stop  order,  see  L.  Hastings  v.  Beavan,  Y.-O.  S., 
19  Dec.  1861,  A.  2265 ;  affirmed  by  L.  JJ..  16  Jan.  1862,  A.  53 ;  10  W.  R. 
206 ;  4  De  G.  F.  &  J.  316 ;  31  L.  J.  Ch.  546 ;  5  L.  T.  734. 

For  order  absolute  charging  funds  in  Court  in  one  cause  with  costs  in 
another,  the  order  being  entitled  in  both,  see  Hill  v.  Fulbrook^  Y.-Ci  K,  in 
Chambers,  4  June,  1860,  A.  1083. 
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For  otA4t  nisi  charging  a  share  of  fond  in  one  cause  with  costs  payable 
to  petitioners  in  another,  and  service  on  the  solor  to  be  good,  see  Van  SpengUr 
V.  Oraham,  V.-C.  E.,  7  May,  1847,  B.  960;  and  for  order  absolute,  8.  C, 
V.-C.  E..  23  July,  1847.  B.  1293. 

For  order  charging  shares  of  persons  in  fund  in  Court  in  one  cause  with 
costs  in  another,  unless  cause  shown  seyen  days  after  service,  see  WelU  t. 
Oibba,  22  Beay.  204. 


9.   The  like — and  to  shotc  Cause  in  Chambers — and  to  staff 

Payment  of  Cheque. 

"Let  the  sum  of  £ —  cash,  the  amount  payable  to  W.,  pursuant  to 
the  order  dated  ^c,  and  the  Master's  certificate  dated  &c.,  forming 
part  of  the  £ —  cash  in  Court  &c.,  stand  charged  with  the  payment  to 
the  applicants  of  the  sum  of  £ — ,  payable  to  them  by  the  said  W., 
pursuant  to  the  order  dated  &c.,  made  in  the  cause  of  W.  v.  W,  &c., 
unless  the  said  W.  shall  on  the  —  day  of  —  &c.,  at  —  of  the  clock  in 
the  forenoon,  attend  at  the  Chambers  of  Mr.  Justice  — ,  situate  &c., 
and  show  g^ood  cause  to  the  contrary ;  but  this  order  is  to  be  seired  on 
the  said  W.  at  least  seven  clear  days  before  the  said  —  day  of  — ; 
And  the  applicants  by  their  solr  submitting  &c.y  Let  no  part  of  the  said 
£ —  be  paid  out  or  otherwise  disposed  of  until  this  order  shall  be 
made  absolute  or  be  discharged ;  And  Let  the  note  or  cheque  for  the 
said  £ —  drawn  by  the  paymaster  in  favour  of  the  said  W.,  pursuant 
to  the  said  order  dated  &c.,  be  not  delivered  out  by  the  paymaster 
until  further  order. — See  Re  Waldyy  Bradshaw  v.  W.,  M.  E.  at  Chambers, 
9  June,  1876,  B.  1566. 

10.  Charging  Order  an  Shares  in  an  Assurance  Society, 

Let  the  eighteen  shares  in  the  U.  Life  Ass.  Society,  standing  in  the 
name  of  the  said  H.,  stand  charged  with  the  payment  to  the  applicants 
of  the  sum  of  £ —  in  the  order  dated  &c.,  mentioned,  and  interest 
thereon  at  the  rate  of  £5  p.  c.  per  ann.  from  the  —  day  of  —  {date  of 
order)f  unless  &c. ;  And  Let  the  said  U.  Life  Ass.  Society  be  restrained 
from  permitting  a  transfer  of  the  said  shares  in  the  meantime,  and 
imtil  this  order  be  made  absolute  or  be  discharged. — Re  Imperial 
Mercantile  Credit  Aesociation^  V.-C.  W.,  5  March,  1868,  A.  566. 

For  charging  order  on  shares  in  a  building  co.  for  coets  of  unsuccessful 
petition  to  wind  up,  see  Re  Emereony  Re  Planet  Building  Co,,  M.  B.  at 
Chambers,  30  April,  1873,  A.  1051. 

For  order  absolute  charging  the  shares  of  a  contributory  in  a  joint  stock 
bank  with  the  amount  of  an  unpaid  call,  see  Paragon  and  Spero  Mining  Co,, 
V.-C.  W.,  14  Nov.  1861,  B.  2222;  8  Jur.  N.  S.  11 ;  10  W.  B.  76. 

NOTES. 
CHABJOtTNO  ORDEE— PROCEBUBE. 

By  the  Judgments  Act,  1838  (1  &  2  V.  o.  110),  s.  14,  as  extended  by 
the  Judgments  Act,  1840  (3  &  4  V.  c.  82),  s.  1 ;  and  by  O.  XLVi,  1,  on  the 
application  of  any  judgment  creditor,   an  order  may  be  made  by  any 
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Diyisional  Court,  or  by  any  Judge,  charging  with  payment  of  the  amount 
for  which  judgment  has  been  recovered,  and  interest  thereon,  any  Govem- 
znent  stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any  public  co.  in 
^England  (whether  incorporated  or  not)  standing  in  the  judgment  debtor's 
name  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  or 
(3  &  4  V.  c.  82,  8.  Ij  in  the  name  of  the  Ace.  G.  (since  the  Chancery  Funds 
Act,  1872  (35  &  36  V.  c.  44),  s.  6,  the  Paymaster-General),  or  in  which  the 
judgment  debtor  has  a  vested  or  contingent  interest,  whether  in  possession, 
remainder,  or  reversion,  and  the  dividends,  interest,  or  annual  produce  of 
any  such  stock,  &c.  Such  order  entitles  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if  the  charge  had  been  made  in 
his  favour  by  the  judgment  debtor ;  but  no  proceedings  can  be  taken  to 
have  the  benefit  of  the  charge  until  after  the  expiration  of  six  calendar 
months  from  the  date  of  the  order.  As  to  stock,  &c.,  standing  in  the  name 
of  the  paymaster  it  is  provided,  by  3  &  4  V.  c.  82,  s.  1,  that  no  such  order  is 
to  prevent  the  Bank  of  England  or  any  other  public  co.  from  permitting  any 
transfer  of  such  stock,  &c.,  or  payment  of  the  interest,  &c.  tnereof  in  such 
manner  as  the  Court  (of  Chancery)  may  direct,  or  have  any  greater  effect 
than  if  such  debtor  had  charged  such  stock,  &c.,  or  interest,  &c.,  in  favour 
of  the  jud^^nent  creditor  with  the  amount  to  be  mentioned  in  such  order. 
The  meanmg  of  this  enactment  is  that  the  charge  is  to  be  as  effectual  as  if 
the  debtor  had  power  to  charge,  and  had  charged,  his  interest  on  the  stock, 
and  therefore  a  charging  order  may  be  valid  although  the  judgment  debtor 
is  a  lunatic:  Be  Ltavesley,  (1891)  2  Ch.  1.  A  charging  order  is  not  a 
"transaction''  protected  by  s.  49  of  the  Bankruptcy  Act,  1883  :  In  re 
O' Shea's  SeUlement,  Courage  v.  O'Shea,  (1895)  1  Ch.  325,  C.  A. ;  and  see  Wild 
T.  Sauthwoodt  (1897)  1  Q.  B.  317.  There  is  no  power  under  the  section  to 
make  a  charging  oraer  against  the  exor  of  a  deceased  jud^ent  debtor,  and 
qtuere  whether  judgment  on  which  to  gi*ound  a  charging  order  can  be 
obtained  against  such  exoc:  Steivari  v.  Bhodea,  (1900)  1  Ch.  386,  C.  A. 
Leave  to  issue  execution  under  O.  XLn,  r.  23  (v.  aup,  p.  426),  is  not 
equivalent  to  a  judgment  for  this  purpose :  8.  0, 

By  1  &  2  y.  c.  110,  8.  15,  the  charging  order  is  to  be  made  in  the  first 
instance  ex  parte  and  without  any  notice  to  the  judgment  debtor,  and  should 
be  an  order  to  show  cause  only ;  and  such  order,  if  any  Government  stock, 
funds,  or  annuities,  or  any  stock  or  shares  in  any  public  co.  standing  in 
the  name  of  the  jud^^ent  creditor  in  his  own  right  or  in  the  name  of  any 
person  in  trust  for  him,  are  to  be  affected  by  such  order,  shall  restrain  the 
Bank  of  England  or  the  public  co.  from  permitting  a  transfer  thereof  in 
the  meantime  and  until  such  order  shall  be  made  absolute  or  be  discharged. 
If  after  notice  of  such  order  to  the  persons  to  be  restrained  thereby,  or  in 
case  of  corporations  to  any  authorized  agent  of  such  corporation,  and 
before  the  order  shall  be  discharged  or  made  absolute,  such  corporation  or 
person  shall  permit  any  such  transfer  to  be  made,  then  and  in  such  case 
the  corporation  or  person  so  permitting  such  transfer  shall  be  liable  to  the 
judgment  creditor  for  the  value  or  amount  of  the  property  so  chared  and  so 
transferred,  or  such  part  thereof  as  maybe  sufficient  to  satisfy  his  judgment. 
No  disposition  of  the  jud^ent  debtor  in  the  meantime  shall  be  valid  as 
against  the  judgment  creditor ;  and  unless  the  debtor  shall  within  a  time  to 
be  mentioned  in  such  order  show  cause  to  the  contrary,  the  order  shall,  after 
proof  of  notice  thereof  to  the  debtor,  his  attorney,  or  agent,  be  made 
absolute;  provided  that  the  Judge  shall,  on  application  of  the  judgment 
debtor,  or  any  person  interested,  have  full  power  to  discharge  or  vary  such 
order  and  to  award  such  costs  upon  such  application  as  he  may  think  fit. 

The  judgment  debtor  is  the  only  person  who  can  show  cause ;  his  exor 
cannot :  Stewart  v.  Rhodes,  sup. 

By  0.  XLVi,  1,  an  order  charging  stock  or  shares  may  be  made  by  any 
Divisional  Court,  or  by  any  Judge,  and  the  proceedings  for  obtaining  such 
order  shall  be  such  as  are  directed,  and  the  effect  such  as  is  provided  oy  the 
above  Acts,  1  &  2  V.  c.  110,  ss.  14,  15,  and  3  &  4  V.  c.  82,  s.  1. 

An  order  enforcing  payment  of  costs  in  lunacy  by  directing  a  transfer  of 
Consols  is  not  a  charging  order  within  the  rule :  Ite  Cathcarty  (1893)  1  Ch. 
466,  C.  A. 

^  r.  2,  the  writ  of  distringas  imder  the  Court  of  Chancery  Act,  1841 
(5  v.  c.  5),  8.  5,  is  no  longer  to  issue ;  and  rr.  4 — 11  contain  provisions  sub- 
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stitnting  for  suoli  writ,  and  with  the  same  force  and  effect,  serrice  by  any 
person  claiming  to  be  interested  in  any  stock  (includuig  shares,  secoritiee, 
and  dividends  uiereon :  rr.  3,  3a),  standing  in  tne  books  of  a  co.  (including 
tbe  Bank  of  England,  and  any  other  public  co.,  whether  incorporated  or  not: 
r.  3),  of  an  office  copj  of  the  affidavit  and  duplicate  of  the  notice  made  in 
form  therein  prescribed  (B.  S.  0.,  App.  B.,  Forms  22,  27),  and  filed  as 
therein  directed. 

By  1  &  2  y.  c.  110,  s.  18,  the  effect  of  judgments  was  extended  to  all 
decrees  or  orders  of  Courts  of  Equity,  and  all  rules  of  Courts  of  Common 
Law,  and  all  orders  of  the  L.  C.  or  of  the  Court  of  review  in  Chancery,  and 
orders  of  the  L.  C.  in  Lunacy,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses  should  be  payable  to  any  person ;  and  by  27  &  28 
y.  c.  112,  s.  2  (which  enables  tiie  creditor  to  whom  any  land  of  his  debtor 
shall  have  been  actually  delivered  in  execution  to  obtain  upon  petition  a 
summary  order  for  sale),  the  term  '*  judgment"  includes  registered  decrees 
and  orders  of  Courts  of  Equity  and  Bankruptcy,  and  other  orders  having  the 
operation  of  a  judgment  (sect.  2) ;  but  the  Act  is  not  retrospective :  Be  Isle 
of  Wight  Ferry  Co.,  11  Jur.  N.  S.  279 ;  34  L.  J.  Ch.  194 ;  12  L.  T.  263. 

For  an  order  to  operate  as  a  judgment,  so  as  to  ^ve  the  right  to  a  charging 
order,  it  must  be  an  order  for  payment  of  a  specific  sum  of  money  to  some 
person :  Dan.  751 ;  Fisher  on  Mortgage,  237 ;  and  a  mere  order  for  an 
account  of  what  is  due  in  respect  of  an  annuity  and  payment  is  not,  pending 
the  account,  and  until  the  amount  has  been  ascertained,  an  order  for  pay- 
ment so  as  to  entitle  the  party  to  a  charging  order :  Widgery  v.  Tepper^  6 
Ch.  p.  364,  C.  A. ;  Chadmck  v.  Holt,  8  D.  M.  &  G.  584 ;  nor  is  the  Master's 
certificate  finding  money  to'  be  due,  though  (according  to  former  practice) 
adopted  by  the  Judge :  E.  Mansfield  v.  Ogle,  4  D.  &  J.  38 ;  nor  an  order  for  pay- 
ment of  money  to  the  credit  of  an  action:  Ward  v.  Shakeshafl,  1  Dr.  &S.  269. 

But  a  charging  order  may  be  presently  made  though  the  judgment  is  for 
payment  on  or  TOfore  a  future  day  named:  Bagndll  y.  Carlton ^  6  Ch.  D.  130; 
xounghuehand  v.  Qishome,  1  D.  &  S.  209. 

In  order  to  give  effect  to  a  decree  or  order  of  the  Court  of  Chancery  a 
charging  order  might  be  made  by  a  Chancery  Judge :  Stanley  y.  Bond^  7 
Beav.  386 ;  but  in  order  to  give  effect  to  a  judgment  at  law  upon  a  fund  in 
the  Court  of  Chancery,  the  practice  was  first  to  obtain  a  charging  order  from 
a  Common  Law  Judge  in  Chambers,  and  then  to  apply  in  Chancery  for  a 
stop  order  as  ancillary  to  the  charging  order :  Miles  y.  Presland,  4  M.  &  Cr. 
431 ;  Hulkes  y.  Day,  10  Sim.  41 ;  and  see  Be  Nowell,  11  W.  R.  b97. 

Under  the  new  procedure  a  preliminarjr  charging  order  need  not  be  obtained 
by  a  person  who  has  obtained  judgment  m  anoUier  Division  of  the  High  Court 
before  application  for  a  stop  order  in  the  Ch.  Div. :  Hopewell  y.  Barnes^  1 
Ch.  D.  630 ;  Shaw  y.  Hudson,  48  L.  J.  Ch.  689. 

Sect.  14  of  1  ft  2  y.  c.  110,  does  not  extend  to  money,  and  O.  XLVi,  3, 
whereby  the  expression  ''stock''  was  defined  as  including  ''shares,  securities, 
and  money,"  has  been  altered  (August,  1888)  by  substituting  the  words  "the 
dividends  thereon"  for  "money." 

But  by  way  of  equitable  execution,  and  in  aid  of  the  power  conferred  by 
sect.  12  of  1  &  2  y.  c.  110,  of  taking  money,  &c.  under  a  fi.  fa,,  a  charging 
order  can  be  made  by  a  Judge  of  the  Q.  B.  Div.  upon  cash  standing  to  the 
credit  of  the  debtor  in  the  Ch.  Diy. :  Brereton  y.  Edwards,  21  Q.  B.  D.  488, 
C.  A.  Such  an  order  may,  in  a  fit  case,  be  made  ex  parte,  and  notice  to  the 
paymaster  is  sufficient  without  obtaining  a  stop  order  or  the  appointment  of 
a  receiver :  lb, ;  and  v,  sup.  Form  3. 

Applications  for  charging  orders  are  now  usually  made  by  summons.  For 
forms  of  summons  and  affidavit  in  support,  see  D.  C.  F.  461 — 463. 

A  charging  order  need  not  have  oeen  intituled  in  any  cause  or  matter, 
but  was  sufficiently  intituled  "  In  the  matter  of  the  Act  1  &  2  y.  c.  110,  and 
of  the  Act  3  &  4  Y.  c.  82" :  L.  Hastings  v.  Beavan,  10  W.  R.  206;  but  a 
charging  order  made  in  the  Ch.  Div.  on  a  fund  in  Court  is  intituled  either 
in  the  action  or  matter  to  the  credit  of  which  the  fund  stands. 

By  0.  LIT,  12,  applications  by  summons  for  charging  orders  are  excepted 
from  the  jurisdiction  exercised  by  a  Master  in  the  Q.  B.  Div.,  and  by  a 
re^strar  in  the  Probate,  Divorce,  and  Admiralty  Division. 

The  six  months'  proviso  in  sect.  14  does  not  prevent  the  creditor  from 
obtaining  a  stop  order  against  receipt  by  the  debtor  within  the  six  months  of 
diyidends  on  the  stock  charged :  Watts  t*  Jeffcryes,  3  Mao.  &  0.  372. 


fiECr.  I.]       Charging  Orders  on  Funds  or  Stock.  483 

And  within  this  period  the  judgment  creditor  might,  it  seems,  file  a  bill  for 
protection  of  his  interest  in  the  fund :  Bruted  v.  WilkinB,  3  Ha.  285 ;  but 
payment  to  the  judgment  creditor  who  has  obtained  a  charging  order  would 
not,  without  consent  of  the  debtor,  be  ordered  on  petition:  Whitfield  v. 
Frickett,  13  Sim.  259. 

By  the  Partnership  Act,  1890,  s.  23  (v.  sup.  p.  424),  a  judgment  creditor  of 
a  partner  may  obtain  a  charging  order  on  tne  interest  of  the  partner  in  the 
partnership  property  and  profits.  The  procedure  under  the  section  is  now 
regulated  by  0,  XLVi,  la,  lb,  for  which  v.  sup.  p.  424. 

EFFECT  OF  OHABOING  ORDEB. 

^  After  the  charging  order  has  been  made  absolute  the  Court  has  no  juris- 
diction to  rescind  or  vary  it :  Drew  v.  Willh,  (1891)  1  Q.  B.  456 ;  Jeffreyea 
V.  Reynolds,  52  L.  J.  a  B.  55 ;  48  L.  T.  358. 

A  charging  order,  when  made  absolute,  operates  from  the  date  of  the  order 
nisi,  and  can  only  be  defeated  by  some  prior  charge,  showing  that  it  ought 
not  to  have  been  made ;  and  a  subsequent  admon  judgment,  or  order  on  a 
summons  in  an  admon  action  directing  payment  out  of  a  fund  affected  by 
the  previous  order  nisi,  will  not  have  this  effect:  Haly  v.  Barry,  3  Ch. 
452  (explaining  Warburton  v.  Hill,  Elay,  470);  Brereton  v.  Edwards,  21 
a  B.  D.  488,  495,  C.  A. ;  ^  Womersley,  Etheridge  v.  W.,  29  Ch.  D.  557; 
Be  Bell,  Carter  v.  Stadden,  54  L.  T.  370 ;  34  W.  E.  363 ;  Stewart  v.  Bhodes, 
(1900)  1  Ch.  386,  C.  A. 

But  when  an  assignment  has  been  perfected  bv  notice  to  the  trustees 
before  paying  the  fund  into  Court,  a  subsequent  juagment  creditor  does  not, 
by  obtaining  a  charging  order  on  the  fund  in  Court,  get  priority  over  the 
assignee  who  has  not  obtained  such  order :  Be  Bell,  34  W.  E.  363 ;  54  L.  T. 
370;  Brearcliffy.  Dorrington,  4  D.  &  S.  122. 

A  charging  order  under  sect.  14  creates  such  an  incumbrance  as  will  deter- 
mine a  life  interest,  limited  to  A.  until  he  executes  some  assignment  or  act 
whereby  the  interest  may  be  incumbered:  Montefiore  v.  Behrens,  1  Eq.  171 ; 
or  **imtil  he  should  do  or  suffer  any  act"  whereby  the  dividends  shall 
become  payable  to  another  person:  Bojfey  v.  Bent,  3  Eq.  759;  and  see 
Hurst  V.  H,  21  Ch.  D.  278  ;  but  it  is  an  involuntary  alienation  :  Be 
Kelly's  Settlement,  West  v.  Turner,  59  L.  T.  494  (and  see  Wild  v.  Southwood, 
(1897)  1  Q.  B.  317),  not  a  contract;  and  therefore  the  incumbrancer  desir- 
mg  to  enforce  it  cannot  obtain  leave  for  service  out  of  the  jurisdiction: 
Moriiz  V.  SUphen,  36  W.  R.  779  ;  58  L.  T.  850. 

An  order  nm  charging  shares  under  1  &  2  Y.  c.  110,  s.  14,  is  not,  as 
between  the  creditor  and  the  debtor's  trustee  in  bankruptcy,  an  **  execution 
against  the  goods  of  a  debtor  "  within  tiie  Bankruptcy  Act,  1883,  s.  45 :  Be 
Hutchinson,  16  Q.  B.  D.  515. 

And  a  charging  order  against  the  debtor  will  not  affect  property  assigned 
by  the  debtor  oetween  the  date  of  the  judgment  on  which  tne  charging  order 
was  obtained  and  the  charging  order :  Scott  v.  L,  Hastings,  4  K.  &  J.  633. 

And  see  PLsh.  Mort.  620 ;  and  inf.  Chap.  XLVII.,  *'  Mortgages." 

Mere  notice  of  the  charging  order,  though  left  and  entered  in  the  pay  office 
(formerly  office  of  the  Ace.  Gen.),  did  not  operate  as  a  stop  order  to  prevent 
a  transfer  of  the  fund ;  and  was  of  no  avail  against  a  stop  order  on  the  fund 
afterwards  obtained:  Warburton  v.  Hill,  Kay,  470;  but  now  under  the 
Jud.  Acts,  and  S.  C.  F.  B.,  r.  99,  notice  is  sufficient,  and  a  stop  order  is  no 
longer  necessary:  Brereton  v.  Edwards,  21  Q.  B.  D.  488,  C.  A. 

On  the  question  whether  a  charging  order  on  stock  standing  in  the  name 
of  a  trustee  in  trust  for  the  judgment  debtor,  gives  the  judgment  creditor 
priority  over  a  prior  assignment  without  notice  to  the  trustee,  see  Watts  v. 
Porfer,  3  E.&  B.  743. 

The  opinion  of  the  majority  of  the  Q.  B.  that  the  assignment  without 
notice  was  inoperative  as  against  the  subsequent  charging  order,  has  been 
disapproved,  and  that  of  Erie,  J.,  followed,  in  Beavan  v.  L.  Oxford,  6 
D.  M.  &  G.  492 ;  Kinderley  v.  Jervis,  22  Beav.  1 ;  Scott  v.  L.  Hastings,  4 
K  &  J.  633 ;  Pickering  v.  Ilfracombe  By.,  L.  R.  3  C.  P.  235;  Bobinson  v. 
HesbiU,  lb.  264;  Gill  v.  Continental  Gas  Co.,  L.  E.  7  Ex.  332 ;  Punchard  v. 
Tomkins,  31  W.  B.  286 ;  Be  BeU,  Carter  y.  Stadden,  54  L.  T.  370  ;  34  W.  E. 
3te ;  Be  Leavesley,  (1891)  2  Oh.  1. 
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It  baa  been  beld  that  a  charging  order  may  be  made  on  shaiee  standing  in 
the  name  of  a  mere  trustee :  Craqg  y.  Taylor ,  L.  B.  1  Ex.  148 ;  Fuller  y. 
Earle,  7  Ex.  796;  and  where  the  judgment  debtor  is  not  the  only  person 
beneficially  interested :  S.  W.  Loan  Co.  y.  BoherUon,  8  Q.  B.  D.  17;  Fowler 
V.  Churchill,  11  M.  &  W.  57,  323. 

And  qualification  shares  of  a  director,  of  which  other  j>er8ons  are  beneficial 
owners,  though  held  by  him  **  in  his  own  right"  withm  sect.  14,  cannot  be 
charged :  Howard  y.  Sadler,  (1893)  1  Q.  B.  1 ;  Cooper  y.  Griffin,  (1892)  1 
Q.  B.  740,  C.  A. ;  Pulhrook  y.  Eichmond  Con$.  Mining  Co.,  9  Ch.  D.  610. 

It  has  been  also  held  that  if  the  judgment  debtor  in  whose  name  the 
shares  stand  has  no  beneficial  interest  in  them,  the  charging  order  niH  will 
not  preyent  a  transfer :  Oill  y.  Continental  Oas  Co,,  L.  B.  7  £x.  332. 

As  stated  by  Erie,  J.,  in  WaU$  y.  Porter,  3  Ell.  &  Bl.  758,  a  judgment 
creditor  with  a  charging  order  ^ts  all  such  remedies  as  (and  no  more  than) 
he  would  haye  been  entitled  to  if  such  charge  had  been  made  in  his  fayoor 
by  the  judgment  debtor ;  and^eei26  Blakely  Ordnance  Co.,  25  W.  B.  Ill; 
35  L.  T.  617 ;  46  L.  J.  Ch.  367 ;  Onslcu?s  Trwts,  20  Bq.  677 ;  Gill  y. 
Continental  Gas  Co.,  L.  B.  7  Ex.  332,  338 ;  and  the  Court  has  no  jurisdiction 
to  order  a  sale,  which  can  only  be  obtained  in  separate  proceedings :  LeggoU 
V.  Western,  12  a  B.  D.  287. 

The  interest  of  a  legatee  in  the  residuary  produce  of  stocks  and  shares 
bequeathed  to  him,  subject  to  a  trust  for  pa3rment  of  debts  and  legacies  and 
oonyersion,  is  not  an  interest  which  can  be  charged  by  him  with  his  judgment 
debt,  under  1  &  2  V.  o.  110,  s.  14,  and  3  &  4  V.  o.  82,  s.  1 ;  Dixon  y.  Wrench, 
L.  B.  4  Ex.  154.  And  see  Cragg  y.  Taylor,  L.  B.  2  Ex.  131 ;  Be  Aehton, 
W.  N.  (00)  109. 

A  chargmg  order  on  a  fund  standing  to  the  credit  of  a  lunatic,  ought  to  be 
in  form  unconditional,  and  as  to  a  specified  amount,  and  not  leaying  the 
amount  to  be  charged  to  be  detemuned  by  the  Lords  Justices :  Home  y. 
Fountain,  23  Q.  B.  D.  264. 

Charging  orders  on  stock  in  Court  to  the  credit  of  a  lunatic,  worded  so  as 
not  to  be  enforceable  until  his  death,  preyail  oyer  any  claim  by  his  adminis- 
tratrix :  Be  Leavesley,  (1891)  2  Ch.  1,  C.  A. 

Maintenance  for  a  lunatic  will  be  allowed  out  of  his  fund  in  Court  although 
the  capital  is  thereby  rendered  insufficient  for  payment  of  creditors  who 
haye  obtained  charging  orders :  Be  Plenderleith,  (1893)  3  Ch.  332,  C.  A. ;  but 
this  rule  does  not  ^ect  funds  in  the  High  Courts  and  in  such  case  only  the 
balance  of  the  fund  after  satisfying  the  cnarge  will  be  transferred  to  lunacy : 
Be  Brown,  Llewellin  y.  B.,  (1900)  1  Ch.  489. 

A  charging  order  upon  the  next  accruing  diyidends  of  property  settled  to 
the  separate  use  of  a  married  woman  with  restraint  on  anticipation  is  in- 
oneratiye :  Stanley  y.  S.,  7  Ch.  D.  589;  as  also  a  charging  order  in  respect 
of  a  debt  which  is  yoid  by  reason  of  the  contractor's  infancy :  Onslow^ s  Truds, 
20  Eq.  677 ;  or  upon  a  pension  granted  to  the  judgment  debtor  by  the 
E.  I.  Co. :  Morris  y.  Manesty,  7  Q.  B.  674  ;  or  Goyemment  life  annuities  and 
the  arrears :  Taylor  y.  Tumhull,  4  H.  &  N.  495. 

The  order  nisi  could  not  be  made  absolute  where  the  judCTient  debtor  was 
dead  when  it  was  obtained:  Finney  y.  Hinde,  4  Q.  B.  I).  102;  and  see 
Stewart  y.  Bhodes,  (1900)  1  Ch.  386,  C.  A. ;  v.  sup.  p.  481. 

A  bankruptcy  notice  was  not  set  aside,  because  durinff  the  seyen  days  of 
pendency  the  creditor  had  obtained  a  charging  order  on  shares  of  the  debtor, 
as  the  shares  could  be  sold  subject  to  notice  to  the  creditor:  Be  Sedgwick, 
Exp.  McMurdo,  60  L.  T.  9 ;  37  W.  B.  72. 

A  judgment  creditor  could  not,  by  analogy  to  an  attachment  of  a  legal 
debt  under  the  C.  L.  P.  Act,  1854,  ss.  60—67,  obtain  a  charging  order  in 
Equity  on  property  which,  from  being  in  the  name  of  trustees,  was  a  mere 
equitable  debt  to  tie  judgment  debtor :  Horsley  v.  Cox,  4  Ch.  92. 

Seryice  of  a  charging  order  nisi  on  shares  upon  the  solr  and  the  broker, 
and  also  at  the  last  address  of  the  contributory,  was  held  sufficient  service 
before  applying  to  draw  up  the  order  absolute:  The  Paragon  and  Spero 
Mining  Co.,  8  Jur.  N.  8.  11 ;  10  W.  B.  76. 

Transfer  of  Consols  was  ordered,  though  not  claimed  or  proyided  for  by 
the  order  nisi:  Bicketts  y.  B.,  W.  N.  (91)  29. 

And  as  to  charging  orders,  see  Dan.  749  et  seq. ;  Lewin,  987  et  seq. ;  Kah, 
Mort.  239  et  seq. ;  Edwards  on  Exton.,  331  et  seq. 
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Section  II. — Attachment  of  Debts. 

1.  Garnishee  Order  Nisi. 

Upon  the  application  of  the  Pits  {creditors),  and  upon  hearing  the 
Bolrs  for  the  applicants,  and  upon  reading  an  affidavit  of  &c.,  Let  all 
debts  due  and  owing  or  accruing  due  from  the  Deft  C  A.  and  J.  S.,  of 
&c.,  as  trustees  of  the  will  of  L.,  late  of  &c.  {the  garnishees),  to  the  said 
Deft  0.  A.  (debtor)  in  respect  of  her  share  of  the  annual  income  of  the 
estate  of  the  said  testator,  be  attached  to  answer  the  sum  of  £ — , 
being  the  amount  of  a  judgment  recovered  against  the  said  Deft  C.  A. 
by  the  said  Pits  on  the  —  day  of  — ,  under  the  judgment  dated  &c. ; 
And  Let  the  said  Deft  C.  A.  and  the  said  J.  8.,  their  solrs  or  agents, 
attend  before  Mr.  Justice  — ,  at  his  Chambers  in  &c.,  on  the  —  day  of 
— ,  at  1 1  o'clock  in  the  forenoon,  to  show  cause  why  they  should  not 
pay  to  the  said  Pits  the  debt  due  to  them  from  the  said  Deft  0.  A.,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  said  judgment. — 
Birch  V.  Anderton^  M.  E.  at  Chambers,  11  Dec.  1875,  A.  1822. 

For  like  order,  that  '*  all  debts  due  and  owins^  or  accruing  due  from  —  {the 
gamUhus)  to  the  Deft  be  attached  to  answer  the  sum  of  &o.,  ordered  to  be 
paid  to  the  Pit  by  the  said  Deft/'  &c.,  see  OiUot  v.  Ker,  M.  B.,  in  Chambers, 
5  May,  1876,  A.  743. 


2.  Garnishee  Order  Absolute  for  Attachment  of  Debts, 

Whebeas  by  an  order  dated  &c.  {Recite  former  order,  Form  1)— 
And  the  applicants  by  their  solrs  attending  this  day,  and  the  said 
C.  A.  and  J.  S.  not  appearing  in  person  nor  by  their  solr,  though  they 
have  been  didy  served  with  the  said  order  as  by  the  affidavit  of  &o. 
appears,  and  upon  reading  &c. ;  It  is  ordered  that  the  Deft  C.  A.  and 
the  said  J.  S.,  the  garnishees,  do  pay  any  sum  or  sums  of  money  now 
in  their  hands  as  trustees  of  the  will  of  L.,  the  testator  &c.,  in  respect 
of  the  interest  which  the  said  C.  A.  takes  under  the  said  will,  to  the 
Pits  B.  &c.,  not  exceeding  the  said  sum  of  £ — ,  being  the  (amount  of 
the)  judgment  recovered  by  the  said  Pits  against  the  said  Deft  C.  A., 
together  with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  until 
payment. 

3.  Attachment  of  Moneys  in  the  Hands  of  a  Receiver  on  Application 

of  a  Judgment  Creditor. 

Upon  the  application  &c.,  It  is  ordered  that  any  sum  or  sums  of 
money  now  in  the  hands  of  the  receiver  payable  or  accruing  due  to  the 
Deft  E.  G.  be  (subject  to  any  prior  incumbrances  thereon)  attached  to 
answer  the  sum  of  £ — ,  being  the  amount  of  the  judgment  recovered 
against  the  said  Deft  E.  G.  by  the  applicant  on  the  —  day  of  — ,  with 
interest  at  £4  p.  c.  per  ann.  from  the  date  of  the  said  judgment ;  And 
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it  is  ordered  that  the  said  receiver  do  after  payment  of  any  prior 
incumbrances  thereon  pay  any  sum  or  sums  of  money  in  his  hands, 
payable  or  accruing  due  to  the  said  Deft  E.  G-.,  to  the  applicant,  not 
exceeding  the  amount  of  the  said  judgment  debt  with  interest. 

For  forms  of  summons  and  affidavit  in  support,  see  D.  0.  F.  466,  467. 

KOTES. 

By  0.  XLU,  32,  the  party  entitled  to  enforce  a  judgment  or  order  for  the 
recovery  or  payment  of  money  may  apply  to  the  Court  or  a  Judge  for  an 
order  that  the  debtor  liable  under  such  judgment  or  order,  or,  in  the  case 
of  a  corporation,  that  any  officer  thereof  be  orally  examined  as  to  whether 
any  and  what  debts  are  owing  to  the  debtor,  and  whether  the  debtor  has  any 
and  what  other  propertv  or  means  of  satisfying  the  judgment  or  order,  before 
a  Judge  or  an  officer  of  the  Court,  as  the  Court  or  a  Judge  shall  appoint; 
and  the  Court  or  Judge  may  make  an  order  for  the  examination  of  such 
judppnent  debtor,  and  for  the  production  of  any  books  or  documents. 

The  examination  under  this  rule  is  intended  to  be  of  the  most  stringent 
character :  Republic  of  Costa  Rica  v.  Strousberg,  16  Ch.  D.  8,  C.  A. ;  ei  v,  sup, 
p.  427. 

By  0.  XLY,  1,  *'  the  Court  or  a  Judge  may,  upon  the  ex  parte  application 
of  any  person  who  has  obtained  a  judgment  or  onier  for  the  recovery  or  pay- 
ment of  money,  either  before  or  after  any  oral  examination  of  the  debtor 
liable  under  such  judgment  or  order,  and  upon  affidavit  by  himself  or  his  solr 
stating  that  judgment  has  been  recovered,  or  the  order  inade,  and  that  it  is 
still  unsatisfied,  and  to  what  amoimt,  and  that  any  other  person  is  indebted 
to  the  judgment  debtor,  and  is  within  the  jurisdiction,  order  that  all  debts 
owing  or  accruing  from  such  third  person  (hereinafter  called  the  garnishee) 
to  such  debtor  shall  be  attached  to  answer  the  judgment  or  order;  and  by 
the  same  or  any  subsequent  order  it  may  be  ordered  that  Ihe  garnishee  shall 
appear  before  the  Court  or  a  Judge  or  an  officer  of  the  Court  as  such  Court 
or  Judge  shall  appoint,  to  show  cause  why  he  should  not  pay  the  person  who 
has  obtained  sucn  judgment  or  order  the  debt  due  from  him  to  such  debtor, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment  or  order." 

By  r.  2,  **  service  of  an  order  that  debts  due  or  accruing  to  a  debtor  liable 
under  a  judgment  or  order  shall  be  attached,  or  notice  thereof  to  the  garnishee 
in  such  manner  as  the  Court  or  Judge  shall  direct,  shall  bind  such  debts  in 
his  hands." 

By  r.  3,  '*  if  the  garnishee  does  not  forthwith  pay  into  Court  the  amount 
due  from  him  to  the  debtor  liable  under  a  judgment  or  order,  or  an  amount 
equal  to  the  jud^ent  or  order,  and  does  not  dispute  the  debt  due  or  claimed 
to  be  due  from  him  to  such  debtor,  or  if  he  does  not  appear  upon  summons, 
then  the  Court  or  Judge  may  order  execution  to  issue,  and  it  may  issue 
accordingly,  without  any  previous  writ  or  process,  to  levy  the  amount  due 
from  such  garnishee,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  or  order." 

By  r.  4,  **if  the  garnishee  disputes  his  liability,  the  Court  or  Judge, 
instead  of  making  an  order  that  execution  shall  issue,  may  order  that  any 
issue  or  question  necessaiy  for  determining  his  liability  be  tried  or  deter- 
mined in  any  manner  in  which  any  issue  or  question  in  an  action  may  be 
tried  or  determined." 

By  r.  5,  '*  whenever  in  proceedings  to  obtain  an  attachment  of  debts  it  is 
suggested  by  the  garnishee  that  the  debt  sought  to  be  attached  belongs  to 
some  third  person,  or  that  any  third  person  has  a  Hen  or  charge  upon  it,  the 
Court  or  Judge  may  order  such  third  person  to  appear,  and  state  the  nature 
and  particulars  of  ms  claim  upon  such  debt." 

Byr.  6,  **  after  hearing  the  allegations  of  any  third  person  tmder  such 
order  as  in  r.  5  mentioned,  and  of  any  other  person  whom  by  the  same  or  any 
subsequent  order  the  Court  or  Judge  may  order  to  appear,  or  in  case  of  sucn 
third  person  not  appearing  when  ordered,  the  Coiurt  or  Judge  may  order 
execution  to  issue  to  levy  the  amount  due  from  such  garnishee,  or  any  issue 
or  question  to  be  tried  or  determined  according  to  the  preceding  rules  of  this 
order,  and  may  bar  the  claim  of  such  third  person,  or  make  such  other  order 
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as  sacli  Court  or  Judge  shall  think  fit,  upon  such  terms,  in  all  cases,  with 
respect  to  the  lien  or  charge  (if  any)  of  such  third  person,  and  to  costs,  as  the 
Court  or  Judge  shall  think  just  and  reasonable." 

By  r.  7,  *'  payment  made  by  or  execution  levied  upon  the  garnishee  under 
any  such  proceeding  as  aforesaid  shall  be  a  valid  discharge  to  him  as  against 
the  debtor,  to  the  amount  paid  or  levied,  although  such  proceedings  may  be 
set  aside,  or  the  judgment  or  order  reversed/' 

B;^  r.  8,  **  there  shall  be  kept  by  the  proper  officer  a  debt  attachment  book, 
and  in  such  book  entries  shall  be  made  of  the  attachment  and  proceedings 
thereon,  with  names,  dates,  and  statements  of  the  amount  recovered,  and 
otherwise ;  and  copies  of  any  entries  made  therein  may  be  taken  by  any 
person  upon  application  to  the  proper  officer." 

By  r.  9,  **the  costs  of  any  appLcation  for  an  attachment  of  debts,  and  of 
any  proceedings  arising  from  or  incidental  to  such  application,  shall  be  in 
the  discretion  of  the  Court  or  a  Judge,  and  as  regards  the  costs  of  the  judgment 
creditor  shall,  unless  otherwise  directed,  he  retained  out  of  the  money  recovered 
hy  him  under  the  garnishee  order,  and  in  priority  to  the  amount  of  th^  judgment 
debt.''    (July,  1901.) 

With  the  exception  of  r.  4,  which  is  varied  from  sect.  64,  these  rules  are  in 
substance  identical  with  the  garnishee  clauses  which  were  introduced  as  a 
new  remedy  against  the  property  of  the  judgment  debtor  by  the  C.  L.  P. 
Acts,  1864  (17  &  18  V.  c.  125),  ss.  60—67 ;  1860  (23  &  24  V.  c.  126),  ss.  29, 30 ; 
both  repealed  by  46  &  47  V.  c.  49. 

By  O.  XLYiiiA,  r.  9,  debts  owing  from  a  firm  carrying  on  business  within  the 
jurisdiction  may  be  attached  under  O.  XLV,  although  one  or  more  members  of 
such  firm  may  be  resident  abroad :  provided  that  any  person  having  the  control 
or  management  of  the  partnership  business  or  any  member  of  the  firm  within 
the  jurisdiction  is  served  with  the  garnishee  order.  An  appearance  by  any 
member  pursuant  to  an  order  shall  be  a  sufficient  appearance  by  the  firm. 

The  object  of  sect.  61  (corresponding  with  r.  1),  was  to  give  a  judgment 
creditor,  who  cannot  levy  upon  the  chattels  of  his  debtor,  a  remedy  against 
bis  debts  by  attaching  both  existing  and  accruing  debts,  and  by  enforcing  the 
attachment  by  order  for  payment  of  debts  as  and  when  they  become  payable, 
making  a  fresh  order  f orpayment  when  each  debt  has  become  actually  payable : 
Tapp  V.  Jones,  L.  B.  10  Q.  6.  691 ;  and  see  Sampson  v.  Beaton  By.  Co.,  lb.  28. 

tfnder  the  former  procedure  the  power  of  attaching  debts  was  only  exer- 
cised in  favour  of  persons  who  had  obtained  judgment  in  a  8U})erior  Court  of 
Common  Law,  and  not  a  mere  order  for  payment  in  Equity:  see  Exp, 
Financial  Corp.,  L.  R.  4  C.  P.  155. 

But  this  distinction  has  been  abolished  by  the  Jud.  Acts,  and  any  person 
who  has  obtained  a  judgment  or  order  in  any  Division  of  the  High  Com*t, 
for  the  recovery  or  payment  of  money,  may  apply  for  a  garnishee  order,  as 
provided  by  0.  xlv,  1,2. 

The  assi^ee  of  a  judgment  debt  is  a  person  who  has  **  obtained  "  a  judg- 
ment within  0.  XLY,  1,  and  entitled  as  such  to  a  garnishee  order:  Goodman 
v.  Robinson,  18  Q.  B.  D.  332. 

An  affidavit  of  information  and  belief  is  sufficient  on  an  application  for  a 
garnishee  order :  Coren  v.  Bame,  22  Q.  B.  D.  249 ;  Be  Pass  v.  Capital  and 
Industries  Corp.,  (1891)  1  Q.  B.  216,  C.  A.;  8.  C,  nom.  Vinall  v. 
Be  Pass,  (1892)  A.  C.  90;  and  though  the  affidavit  specifies  a  particular  debt 
the  inouiry  is  not  limited  to  that,  but  the  garnishee  may  be  called  upon  to 
deny  tnat  he  owes  any  debt  to  the  judgment  debtor,  and  if  he  refuses  to  do 
60,  an  order  absolute  will  go. 

DEBTS  CAPABLE  OF  BEIXG  ATTACHED. 

A  debt,  in  order  to  be  capable  of  attachment,  under  0.  XLY,  1,  2,  must  be 
one  in  which  the  judgment  debtor  is  beneficially  interested,  and  for  which  he 
is  in  a  position  to  sue :  Chatterton  y.  Wainey,  16  Ch.  D.  378 ;  and  only  so 
much  of  the  debt  can  be  affected  as  the  judgment  debtor  can  honestly  deal 
with  at  the  time  when  the  garnishee  order  is  obtained :  Bavis  y.  Freethy,  24 
Q.  B.  D.  619,  C.  A. ;  Be  General  Horticultural  Co.,  Evp.  WhiUhouse,  32  Ch.  D. 
512 ;  Baddey  y.  Consolidated  Bank,  38  Ch.  D.  238,  C.  A. ;  and  see  Hancock 
V.  Smith,  41  Ch.  D.  456,  C.  A. ;  -Be  Greenwood,  Sutdiffe  y.  Gledhill,  (1901) 
1  Ch.  887. 

A  merely  conditional  debt,  which  may  or  may  not  become  due,  cannot  be 
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attached,  e.<;.,  a  claim  for  compeneation  money  under  a  notice  to  treat: 
Bichardaon  y.  Elmity  2  C.  P.  D.  9;  Hovoelly.  Met,  Dist.  By.  Co.,  19  Gh.  D. 
508 ;  or  income  arising  from  a  trust  fund  which  has  not  come  to  tiie  hands  of 
the  trustee :  Wehb  y.  Sientorij  11  Q.  B.  D.  518,  0.  A. ;  and  per  Brett,  L.  J., 
** accruing  debt"  means  no  more  than  dehitum  in  proesefdi  dolvendum  in 
future :  8,  C, ;  or  a  legacy  settled  by  the  legatee  before  the  garnishee  order, 
though  the  settlement  be  impeachable :  Vyse  y.  Brown,  13  Q.  B.  D.  199 ; 
and  see  Be  Hays&n,  Booth  y.  Trail,  12  Q.  B.  D.  8,  10;  and  money  paid  by  a 
debtor  to  an  agent  for  the  benefit  of  his  creditors,  the  debtor  hayme  taken 
no  step  to  revoke  the  trust,  cannot  be  attached :  BoberU  y.  Jones,  61 L.  J .  Q.  B. 
523 ;  66  L.  T.  617 ;  40  W.  B.  673. 

Salary  accruing  is  not  a  **debt  owing  or  accruing"  capable  of  being 
attached:  Hall  y.  PritcheU,  3  O.  B.  D.  215;  Jones  y.  Thompson,  £.  B.  &  £. 
63;  and  see  Holmes  y.  Millage^  (1893)  1  Q.  B.  551,  0.  A. ;  secus,  a  sum 
already  accrued  due  in  respect  of  a  superannuation  pension  to  a  retired  police 
constable :  Booth  y.  Trail,  sup. 

As  to  the  effect  of  the  Wages  Attachment  Abolition  Act,  1870  (33  &  34  Y . 
c.  30),  see  Gordon  y.  Jennings,  9  Q.  B.  D.  45 ;  Booth  y.  Trail,  sup.  ;  and  that 
the  pay  of  an  officer  on  service  in  the  army  or  navy  cannot  be  atlkched,  see 
Apthorpey.  A.,  12  P.  D.  192;  35  W.  R.  728;  citing  FlaHy  y.  Odium,  3 
T.  R.  681 ;  and  that  an  assignment  of  the  salary  of  the  chaplain  to  a  work- 
house and  workhouse  infirmary  is  not  void  as  against  public  policy,  see  Be 
Miram,  (1891)  1  Q.  B.  594. 

A  debt  due  to  A.  and  B.  jointly  cannot  be  attached  to  answer  the  judg- 
ment debt  of  A.  alone :  0' Donovan  v.  Ooggin,  30  L.  K.  Ir.  579 ;  MacdonM 
y.  Tacquah  Co.,  13  Q.  B.  D.  535 ;  questioning  Nash  v.  Pease,  47  L.  J.  Ezch. 
766,  where  an  annuity  to  which  a  widow  was  entitied  for  the  maintenance 
of  herself  and  her  infant  son  was  held  attachable  in  the  hands  of  trustees, 
subject  to  inquiry  what  ought  to  be  allowed  for  the  son's  maintenance. 

Proceeds  of  a  judgment  paid  into  a  County  Court  are  not  attachable  as  a 
'* debt"  due  from  the  registrar  of  the  Court:  Dolphin  y.  Layton,  4  C.  P.  D, 
130;  and  an  absent  shareholder's  share  of  surplus  assets  paid  by  the  li<}uidator 
to  the  Bank  of  England  under  Cos  (Winding-up)  Act,  1890,  s.  15,  is  not  a 
**debt" :  Spence  v.  Coleman,  (1901)  2  K.  B.  199,  C.  A. 

Arrears  of  income  which  have  accrued  due  to  a  married  woman  restrained 
from  anticipation,  and  suing  under  the  Married  Women's  Property  Act,  1882, 
may  be  retained  by  trustees  to  answer  costs  which  she  has  been  ordered  per- 
sonally to  pay  to  them  :  Cox  v.  Bennett,  (1891)  1  Ch.  617,  C.  A.,  distingmsh- 
ing  Be  Qlanvill,  31  Ch.  D.  532,  C.  A.  A  judgment  against  a  married  woman, 
though  limited  to  her  separate  estate,  is  still  a  judgment  under  O.  xlv,  1 : 
Holtby  y.  Hodcfson,  24  Q.  B.  D.  103,  C.  A. ;  but  a  judgment  against  a  married 
woman  restramed  from  anticipation  cannot  be  enforced  by  any  kind  of  process 
against  arrears  of  income  accruing  after  the  judgment:  Hood-Barrs  v. 
Cathcart,  (1894)  2  Q.  B.  559,  C.  A. 

And  money  recovered  by  a  married  woman  in  an  action,  as  damages,  could  be 
garnished,  although  the  judgment  in  such  action  was  not  in  fact  entered  until 
after  the  commencement  of  the  garnishee  proceedings:  Holtby  y.  Hodgson,  sup. 

As  to  the  right  to  attach  surplus  proceeds  of  mortgaged  property  in  the 
hands  of  a  mortgagee,  and  that  there  can  be  no  such  right  where  the  sale  has 
taken  place  after  the  garnishee  order,  see  Chatterton  y.  Watney,  sup. ;  and 
for  particular  instances  of  debts  which  could  or  could  not  be  attached,  see 
Dan.  7o9--762 ;  Chitty,  Archbold,  928—933. 

An  equitable  as  well  as  a  legal  debt  can  now  be  attached:  Wilson  v, 
Dundas,  W.  N.  (75)  232 ;  Stumore  v.  Campbell,  (1892)  1  Q.  B.  314,  C.  A.;  also 
money  in  the  hands  of  a  receiver  and  payable  under  order  of  the  Court  to  the 
debtor :  Cowan's  Estate,  Bapier  v.  Wright,  14  Ch.  D.  638. 

In  Cremetti  v.  Crom,  4  Q.  B.  D.  225,  it  was  held  that  an  order  of  dismissal 
with  costs  for  want  of  prosecution  could  not  be  enforced  by  attachment  of 
debts  due  to  Pit. 

EFFECT  OF  GARNISHEE  ORDEB. 

It  has  been  held  that  a  garnishee  order  nisi  is  a  right  much  more  specific 
than  is  created  by  the  mere  delivery  of  a  writ  of  execution  to  the  sheriff : 
Emanuel  v.  Bridger,  L.  E.  9  Q.  B.  286 ;  and  see  Holmes  y.  TuUon,  5  E.  &  B. 
65 ;  but  until  served  on  the  garnishee  it  does  not  create  a  charge :  Hamer  v. 
Giles f  11  Ch.  D.  94^. 
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A  garnishee  order  has  not  the  effect  of  transferring  the  debt,  nor  does  it 
give  to  the  person  obtaining  the  order  any  right  to  the  securities  for  it,  or 
any  claim  to  the  land  comprised  therein :  Ghatterton  v.  Watneyy  17  Ch.  D. 
259,  C.  Ar ;  nor  convert  him  into  a  creditor  who  can  present  a  winding-up 
petition :  Be  Combined  Weighing  Co.^  43  Oh.  D.  99,  0.  A. ;  but  see  Pritchett 
▼.  English  and  Colonial  Syndicate,  {IS99)  2  Q.  B.  428,  0.  A.,  per  Romer,  L.  J. ; 
nor  is  notice  necessary  to  complete  the  title  of  a  previous  incumbrancer  as 
against  the  garnishor:  Be  General  Horticultural  Co»f  32  Ch.  D.  512;  Arden 
V.  A,y  29  Ch.  D.  702;  Badeley  v.  Cmuolidated  Baiik,  38  Ch.  D.  238,  0.  A. 

A  Scotoh  arrestment,  being  eouivalent  to  assignment  with  notice,  may 
give  the  arrester  of  calls  due  from  Scotoh  shareholders  priority  over  debenture 
holders  who  have  not  given  notice  to  such  shareholders :  Be  Queensland  Mer^ 
cantile  Co,,  (1891)  1  Ch.  536 ;  and  as  to  the  effect  of  such  arrestment  against 
the  property  of  a  co.  which  is  afterwards  wound  up,  see  Be  W.  Cumberland 
Ir<m  and  Steel  Co,,  a893)  1  Ch.  713. 

A  judgment  creditor  who  had  obtained  and  served  on  the  garnishee  a 
garnishee  order  nisi  under  the  C.  L.  P.  Act,  1854,  s.  61,  before  a  liquidation 
petition  had  been  presented,  was  a  creditor  '* holding  a  security''  upon  the 
property  of  the  bankrupt  within  the  Bankruptoy  Act,  1869,  s.  12:  Lowe  v. 
Blahemore,  L.  R.  10  Q.  B.  485;  Emanuel  v.  Bridger,  L.  R.  9  Q.  B.  286; 
Slater  v.  Pind^,  L.  R.  6  Ex.  228 ;  7  Ex.  95 ;  Exp,  Bocke,  6  Ch.  795 ;  and  see 
Stevens  v.  Phelips,  10  Ch.  417,  422. 

A  garnishee  order  nisi  ought  not  to  be  made  absolute  if  there  is  a  reason- 
able suggestion  that  the  ju&ment  debtor  is  a  trustee  of  the  debt  sought  to 
be  attached,  but  the  money  suould  be  paid  into  Court  to  abide  the  event  of 
inquiry :  Boberts  v.  Death,  8  Q.  B.  D.  319,  C.  A. 

An  order  attaching  a  debt  due  from  exors  should  show  on  its  face  that 
they  are  charged  in  their  representative  capacity :  Burton  v.  Boberts,  29  L.  J, 
Ex.  484;  and  see  Stevens  v.  Phelips,  10  Ch.  417. 

A  garnishee  order,  whether  in  the  High  Court  or  a  County  Court,  attaches 
the  whole  money  due,  and  bankers  on  whom  such  an  order  is  served  are 
justified  in  declining  to  honour  their  customers*  cheques  until  the  order  is 
discharged:  Bogers  v.  Whiteley,  23  Q.  B.  D.  236;  S,  C,  (1892)  A.  C.  118, 
H.  L. ;  Yates  v.  Terry,  (1901)  1  Q.  B.  102 ;  {q,  v,  also  as  to  the  powers  of 
the  Court  to  restrict  the  operation  of  the  order). 

Notwithstanding  O.  XLii,  22,  a  garnishee  may  be  ordered  to  pay  although 
more  than  six  years  have  elapsed  since  the  judgment :  Fellows  v.  Thomtan, 
14  Q.  B.  D.  335. 

Where  the  debt  attached  is  the  subject  of  an  action,  the  ludgment  creditor 
is  entitled  to  be  added  as  co-Pit,  but  not  necessarily  to  tne  conduct  of  the 
action:  WallU  v.  Smith,  51  L.  J.  Ch.  577 ;  46  L.  T.  473. 

Execution  was  allowed  to  issue  under  a  garnishee  order,  though  there  was 
in  fact  no  attachable  debt  at  the  time  when  the  order  was  made :  Bandall  y. 
Lithgow,  12  Q.  B.  D.  525. 

A  foreign  attachment,  being  merely  a  personal  process  to  compel  appear- 
ance in  an  action  of  debt  (under  the  custom  of  London  in  the  Mayor's  Court : 
see  London  Joint  Stock  Bank  v.  London  Corp,,  5  C.  P.  D.  494,  C.  A. ;  Mayor 
of  London  v.  London  Joint  Stock  Bank,  6  App.  Ca.  393 ;  at  Bristol  in  the 
Tolsey  Court:  see  Exp,  Sear,  Be  Price,  17  Ch.  D.  74,  C.  A.),  did  not,  when 
not  perfected  by  jud^pnent  in  the  a<}tion  before  the  commencement  of  the 
Deft's  bankruptcy,  give  the  creditor  a  charge  or  security  on  the  bankrupt's 
property  within  sect.  12  of  the  Bankruptoy  Act,  1869:  Levy  v.  Lovell,  14 
Ch.  D.  234,  238,  C.  A.  (reversing  11  Ch.  D,  220);  Bichter  v.  Laxton,  27 
W.  B.  214;  48  L.  J.  Q.  B.  184;  39  L.  T.  499;  not  following  London  CoUon 
Mills  Co,,  25  W.  R.  109 ;  and  see  as  to  the  effect  under  this  section  of  the  issue 
and  service  of  a  writ  of  sequestration,  Exp,  Nelson,  Be  Hoare,  14  Ch.  D.  41. 

By  the  Bankruptcy  Act,  1883,  s.  45,  a  garnishee  order  or  attachment  of 
debt  will  not  be  valid  as  against  the  trustee  in  bankruptoy  of  the  judgment 
debtor,  unless  completed  oy  the  receipt  of  the  debt  before  the  date  of  the 
receiving  order :  see  on  this  section,  Robson,  pp.  176  et  seq, ;  Yate  Lee,  p.  409 ; 
Be  Treheame,  Exp,  Ealing  Local  Board,  39  W.  R.  116;  60  L.  J.  Q.  B.  50. 
Actual  receipt  is  necessary;  mere  payment  into  Court  is  not  sufficient: 
Butler  V.  Wearing,  17  Q.  B.  D.  182;  and  that  a  garnishee  order  absolute  is 
not  a  "  final  judgment"  against  the  garnishee  within  sect.  4,  sub-sect.  1  {g\ 
id  this  Act,  see  Exp.  Chinery,  12  Q.  B.  D.  342,  C.  A, 
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The  duties  of  the  garnishee  as  to  paying  over  the  fund  to  the  judgmrait 
creditor,  where  there  has  been  an  intervening  adjudication  in  banlmiptcy  or 
reeistration  of  a  deed  of  arraneement,  are  discussed  in  Wood  y.  DtMn,  L.  B. 
2  Q.  B.  73  Treversing  L.  B.  1  Q.  B.  77),  from  which  it  appears  that  he  will 
be  protcctea  if  the  payment  has  been  made  without  notice  of  the  adjudica- 
tion, &c.,  or  if  with  notice,  under  such  circumstances  that  he  was  unable  to 
get  the  order  set  aside,  and  payment  was  made  to  avoid  levy  of  execution. 

Payment  into  Court  under  a  Judge's  order  operates  as  a  discharge  to  the 
garnishee  under  sect.  65  of  the  0.  L.  P.  Act,  1854  (corresponding  with  O.  xly, 
7),  and  the  subsequent  execution  of  a  composition  deed  will  not  affect  the 
nght  of  the  judgment  creditor  to  the  fund  in  Court :  Culverhouse  y.  TTidben*, 
L.  B.  3  C.  P.  295 ;  but  if  the  order  is  not  filed,  the  judgment  creditor  may 
have  to  refund  to  a  trustee  in  bankruptcy  of  the  debtor :  Exp.  Smith,  Be 
Brown,  20  Q.  B.  D.  321,  C.  A. 

A  person  compelled  by  process  to  pay  to  the  sheriff  could  not  be  called 
upon  to  pay  a  second  time  to  the  garnishor :  TumbuU  y.  Bobertson,  47  L.  J. 
C.  P.  294 ;  38  L.  T.  389 ;  26  W.  B.  557. 

In  the  absence  of  fraud,  payment  by  the  garnishee  dischargee  him,  though 
the  iudgment  is  afterwards  set  aside :  Exp,  Smith,  sup. 

The  effect  of  a  garnishee  order  nisi  on  debts  due  to  a  co.,  obtained  before 
presentation  of  a  winding-up  petition,  is,  upon  service  of  the  order,  to  bind 
the  property  in  the  hands  of  tne  garnishee,  so  as  to  prevent  it  from  being 
handed  over  to  the  co.,  or,  after  the  winding-up,  to  the  official  liquidator: 
Exp.  Hawkins,  3  Ch.  787 ;  Be  Great  Ship  Co,,  4  D.  J.  &  S.  63. 

If  a  petition  to  wind  up  has  been  presented  before  service  of  a  garnishee 
order  nisi,  the  creditor's  inchoate  charge  is  defeated  by  the  winding-up : 
Stanhope,  ike.  Collieries  Co,,  11  Ch.  D.  160,  C.  A. ;  secus,  after  service:  Be 
National  United  Ins,  Corp,,  (1901)  1  Ch.  950. 

Sums  set  apart  by  a  co.  for  payment  of  guaranteed  interest  to  jKreference 
stockholders  of  another  co.  may,  before  payment,  be  attached  by  a  judgment 
creditor  of  the  latter :  Bouch  y.  Sevenoates  Bail,  Co,,  4  Ex.  D.  133 ;  and  the 
proceeds  of  a  call  to  provide  for  payment  of  a  debt  due  by  the  co.  may  be 
attached  in  the  hands  of  the  liquidator  to  answer  a  juclgment  obtained 
against  the  creditor  of  the  co. :  Exp,  Turner,  2  D.  F.  &  J.  354. 

A  creditor  of  a  testator  who  has,  before  an  admon  decree,  obtained  a 
^mishee  order  nisi  will  not  be  restrained  from  proceeding  to  issue  execution : 
Fowler  v.  BoberU,  2  Oiff.  226. 

And  see  Burton  v.  Boberts,  29  L.  J.  Ex.  484,  giving  the  judgment  creditor 
in  that  case  a  rule  absolute  for  payment  of  the  debt  by  the  exor,  the 
garnishee. 

But  when  the  assets  available  for  testator's  debte  have  been  removed  out 
of  the  hands  of  the  exors  by  an  admon  decree,  a  garnishee  order  nisi  obtained 
after  such  decree  will  not  be  enforced  against  them:  Stevens  y.  Phelips, 
lOCh.  417. 

The  attachment  of  a  judgment  debt  overrides  the  general  lien,  or  control, 
of  an  attorney  over  the  judgment  in  respect  of  general  coste  due  to  him 
from  the  ^rmshee :  Hough  v.  Edwards,  1  H.  &  N.  171.  But  the  lien  given 
to  a  solr  by  23  &  24  V.  c.  127,  s.  28,  upon  property  recovered  or  preserved 
through  his  instrumentality,  is  not  prejudiced  by  a  garnishee  order  attaching 
an  amount  agreed  to  be  paid :  The  Jeff,  Davis,  L.  B.  2  A.  &  E.  1 ;  The 
Leader,  lb,  314;  and  see  Sympson  v.  Prothero,  5  W.  B.  814;  26  L.  J.  Ch, 
671 ;  3  Jur.  N.  S.  711 ;  Shippey  v.  Orey,  49  L.  J.  C.  P.  524;  28  W.  B.  877; 
42  L.  T.  673;  and  see  Cole  v.  Eley,  (1894)  2  Q.  B.  140;  lb,  360,  0.  A.; 
Goodfellow  v.  Gray,  (1898)  2  Q.  B.  498,  C.  A. 

A  charging  order  in  favour  of  Pit's  solr  gave  priority  over  a  previous 
attachment  of  proceeds  of  a  fi,  fa,  in  the  hands  of  the  sheriff :  DaHow  y. 
Garrold,  14  Q.  B.  D.  543,  C.  A. 

A  garnishee  order  which  has  been  improperly  obteined  will  not  be  enforced : 
Leese  v.  Martin,  17  Eq.  224;  and  an  order  made  by  mutual  mistake  of 
judgment  creditor  and  garnishee  was  set  ajside :  Moore  y.  Feachey,  66  L.  T. 
198. 

EN70ECEHENT  OF  GABNIBHEE  OBDEB. 

An  action  of  debt  will  lie  to  "  enforce  "  a  garnishee  order  (see  0.  xin,  24, 
eup,  p.  421),  but  the  Pit  may  be  saddled  with  coste  if  the  amount  could  be 


SECT,  m.'] 


Stop  Orders. 


491 


reooyered  bj  execution  tinder  0.  xly,  3  :    PHtchdi  v.  English  and  Colonial 
Syndicate,  (1899)  2  Q.  B.  428.  0.  A. 

And  for  prachoe  as  to  attachment  of  debts,  see  Chitty,  Archbold,  927^* 
940 ;  Edwards  on  Execution.  349  et  aeq. 


SEcrrioif  m. — Stop  Orders. 

1.  Step  Order  on  Capital  of  Funds  in  Court. 

Upon  the  application  of  A.  &c.  (assignee),  and  upon  hearing  the 
Bolrs  for  the  applicant  and  for  the  respondent  B.  {assignor),  and  upon 
reading  an  affidavit  of  —  filed  &c.  and  the  exhibit  marked  A.  therein 
referred  to,  and  the  certificate  of  the  fund,  It  is  ordered  that  no  part 
of  the  capital  of  £ —  New  Consols  in  Court  to  the  credit  of  this  action, 
A.  V.  B,y  1900,.  A.  900,  *' account  of  B.  &c.,"  to  which  the  said  B, 
is  or  may  become  entitled,  be  transferred,  sold,  or  otherwise  dealt  with 
without  notice  to  the  said  applicant  A. 

N.B. — ^This  and  the  following  forms  of  stop  orders  have  been  framed  having 
regard  to  Mr.  Justioe  Stirling's  direction  in  Maek  y.  Postle^  (1 894)  2 
Ch.  449 ;  inf,  "pp.  497,  498,  as  to  the  advisability  of  expressing  on  the 
faoe  of  such  stop  orders  plainly  whether  capital  or  income  or  both  are 
to  be  restrained. 

For  forms  of  application,  &c.,  see  D.  C.  F.  841  et  seq, 

2.  Tfie  likCy  with  Schedule, 

Upon  the  application  of  A.  &c.  (assignee),  and  upon  hearing  the 
Bolrs  for  the  applicant  and  for  the  respondent  B.  (assignor),  and  upon 
reading  &c.,  It  is  ordered  that  no  part  of  the  capital  of  the  funds  in 
Court  (the  particulars  of  which  and  the  ledger  credit  to  which  the 
same  respectiyely  are  standing  are  set  out  in  the  schedule  hereto)  to 
which  the  said  B.  is  or  may  become  entitled,  be  transferred,  sold,  or 
otherwise  dealt  with  without  notice  to  the  applicant  A. 


The  ScHEBTTLE  aboYO  referred  to. 


Partiealara  of  Fanda  in  Court. 


£1,000  Kew  Consols | 

£500  Bank  Stock  

£1,000  India  £3  p.  c.  Stock \ 

£500  Bank  Stock / 

£1,000  Bank  Stock    | 


Ledger  Credits. 


A.  ▼.  3,    1899.    A.  33. 

The  account  of  B.  &o. 

Same  action,  the  account  of  &o. 

a  V.  2).     1899.     0.  30. 
The  account  of  B.  &c. 

F.  V.  F,     1899.    E.  31. 
The  account  of  B.  &c. 


N.B. — ^The  above  form  can  be  used  where  several  funds  are  affected,  indnding 
the  case  of  an  order  made  in  mote  than  one  action. 
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3.  Stop  Order  on  Income  of  Funds  in  Court, 

Upon  the  application  of  A.  &c.  (assignee),  and  upon  hearing  ihe 
solrs  for  the  applicant  and  for  the  respondent  B.  (assignor)y  and  upon 
reading  &c.,  It  is  ordered  that  no  part  of  the  £ —  cash  (being  income) 
in  Court  to  the  credit  of  this  action  A.  t.  B,j  1900,  A.  900,  "account 
of  B.  &c./'  and  of  any  interest  to  accrue  on  the  £ —  New  Consols  in 
Court  the  same  credit  to  which  the  said  B.  is  or  may  become  entitled, 
be  paid  out,  or  otherwise  dealt  with  without  notice  to  the  applicant  A. 

4.  Stop  Order  on  Capital  and  Income  of  Funds  in  Court 

Upon  the  application  &c.  (Form  1),  It  is  ordered  that  no  part  of 
the  capital  sum  of  £ —  New  Consols  in  Court  to  the  credit  of  A.  t.  B.^ 
1900,  A.  900,  ''account  of  B.  &c.,"  and  no  part  of  the  £ —  cash 
(being  income)  in  Court  to  the  same  credit,  and  of  any  interest  to 
accrue  on  the  said  £ —  New  Consols  to  which  the  said  B.  is  or  may 
become  entitled,  be  transferred,  sold,  p&id  out,  or  otherwise  dealt 
with  without  notice  to  the  applicant  A. 

6,  Another  Form  in  a  similar  case  as  to  Share  of  Fund. 

TTfon  the  application  &c.  (Form  1),  It  is  ordered  that  no  part  of 
the  [one  third]  {state  limit  or  extent  of  share)  share  to  which  B.  is  or 
may  become  entitled  of  and  in  the  capital  sum  of  £ —  New  Consolsy 
and  of  £ —  cash  (being  income)  respectively  in  Court  to  the  credit  of 
{state  ledger  credit)^  and  of  any  interest  to  accrue  on  the  said  New 
Consols,  be  transferred,  sold,  paid  out,  or  otherwise  dealt  with  withoat 
notice  to  the  said  applicant  A. 

6.  Stop  Order  on  particular  Sum  of  Cash  in  Court. 

Upon  the  application  of  G-.  B.  &  Co.,  and  upon  hearing  the  solrs  for 
the  applicants  and  for  the  respondent  the  Pit  W.  K.,  It  is  ordered  that 
the  £238  6«.  Sd.  money  on  deposit  and  interest  now  represented  by 
the  £238  6s.  Sd.  cash  in  Court  to  the  credit  of  {ledger  credit)  by  the 
order  dated  &c.,  directed  to  be  paid  to  the  Pit  W.  K.  be  not  so  paid 
until  further  order,  and  that  such  further  order  be  not  made  without 
notice  to  the  appliccmts  G.  B.  &  Co. — Keg  v.  Cameron^  Kekewich,  J., 
27  April,  1900,  A.  1594. 

7.  Stop  Order  on  Capital  Sums  of  New  Consols^  Cash  and  Interest 
in  Court  except  for  the  Purpose  of  Investment. 

Upon  the  application  &c.  (Form  1),  It  is  ordered  that  no  part  of 
the  capital  sums  of  £ —  New  Consols,  £ —  money  on  deposit,  £ —  cash 
and  interest  to  accrue  on  such  New  Consols  or  to  be  credited  in  respect 
of  Buch  money  on  deposit  to  which  the  said  B.  is  or  may  become 
entitled,  be  transferred,  sold,  paid  out,  or  otherwise  dealt  with,  except 
as  regards  such  money  on  deposit,  cash  and  interest,  by  inyestment, 
without  notice  to  the  applicant  A« 
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8.  Stop  Order  on  Cash^  tchen  carried  over  under  same  Order^  to  be 

inserted  in  Payment  Schedule. 


Futicalara. 


Garry  over  cash 


This  fond  not  to  ho  paid 
out  or  otherwise  dealt 
"with  without  notice  to 
applicant  A. 


Names  of  Payees  or  Title  of 
Aooounts. 


The  aoooimt  of  B.  &o.  . . 


Money. 


£200    0    0 


Securities. 


9.  Stop  Order  on  Cash  when  carried  over  under  another  Order, 

Upon  the  application  &c.  (Form  1),  It  is  ordered  that  no  part  of 
the  & —  cash  in  Court  to  the  credit  of  {ledger  credit)^  directed  by  the 
said  order  dated  &c.  to  be  carried  over  to  the  credit  of  &c.  {ledger 
credit),  when  so  carried  over  be  paid  out  or  otherwise  dealt  with 
without  notice  to  the  applicant  A. 

10.  Stop  Order  continued  on  Funds  when  carried  over  to  be  inserted 

in  Payment  Schedule, 


Paxtlcnlazs. 

Names  of  Payees  and  Titles  of 
Aooonnts. 

Money. 

Secniities. 

A.,  the  person  named  in 
restraint,  dated  &o.,  has 
had  notice. 

Obxij  oyer  New  Consols  . . 

Continne  the  said  restraint 
dated,     &c.,     requiring' 
notice  to  A.  on  the  said 
£1 ,000  New  Consols  when 
carried  over. 

The  account  of  B.  &c.  . . 

•  •  •  • 

£1,000     0     0 

11.  Transferee  to  have  Notice  in  lieu  of  Original  Assignee, 

It  is  ordered  that  the  notice  required  by  the  order  dated  &c.,  to  be 
g^yen  to  [the  respondents']  The  L.  A.  of  S.  prior  to  the  transfer,  sale, 
or  delivery  out  of,  or  other  dealing  with,  the  funds  in  Court  to  the 
credit  of  this  action,  Re  C,  M,  v.  C,  18 — ,  C.  — ,  respectively 
specified  in  the  schedule  to  the  said  order,  be  given  to  the  applicants, 
The  B.  E.  A.  C,  and  It  is  ordered  that  no  part  of  the  capital  sum  in 
Court  to  the  credit  of  the  said  action  specified  in  the  schedule  hereto 
to  which  the  said  B.  E.  C.  is  or  may  become  entitled  be  sold,  trans- 
ferred, or  otherwise  dealt  with  without  notice  to  the  applicants,  The 
E.  E.  A.  0. 
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The  Schedule  above  referred  to. 


£ —  New  Consols. 

£ —  New  Zealand  4  per  cent.  Gonsolidated  Stock. 

&c. 


—See  Re  CaUaher,  MorrU  v.  C,  FarweU,  J.,  30  March,  1901,  A.  1206. 

For  like  orders  in  effect,  see  BearU  v.  San/ord,  V.-C,  B.,  at  Chambers, 
8  April,  1886,  B.  1002;  Wilkinson  y.  StrOUm,  V.-O.  S.,  3rd  Dec.  1864,  B.  2804; 
RoherUtm  y.  Wynch,  M.  B.  in  Chambers,  25  Feb.  1861,  B.  382. 

N.B. — ^These  orders  preserre  the  priority. 

12.  Order  to  Btay  Payment  of  Cheque^  and  Payee  from  receiving. 

TTsxTAL  undertaking  as  to  damages,  and  to  accept  short  notice  of 
motion  to  discharge  this  order. — Let  the  note  or  cheque  for  £ —  drawn 
by  the  paymaster  in  favour  of  M.,  pursuant  to  the  order  dated  &c.,  be 
not  delivered  out  until  after  the  —  day  of  — ,  or  until  further  order; 
And  Let  the  said  M.  be  restrained  until  after  the  said  —  day  of  — ,  or 
until  further  order,  from  receiving  the  Baid  cheque. — Re  How^  Y.-C.  M., 
30  Jan.  1874,  A.  127. 

For  order  to  stay  payment  out  of  cheque  for  dividend,  see  Hamilton  v. 
Marks,  V.-C.  W.,  1  June,  1866,  A.  1011. 

For  the  like  order  upon  the  ex  parte  application  of  a  solr  who  claimed  a 
lien  on  the  fund  for  his  costs  under  the  Solrs  Act,  1860  (23  &  24  Y.  c  127), 
see  Oerrard  v.  Dawes,  V.-C.  8.,  6  Nov.  1869,  A.  2618 ;  18  W.  R.  32. 

For  orders  to  stay  payee  from  receiving  cheques,  see  Courtoy  v.  Vinoewl, 
M.  B.,  15  Jan.  1852,  A.  201;  15  Beav.  486;  and  see  Ford  v.  Robinson, 
Y.-C.  S.,  10  Jan.  1854,  A.  596. 

13.  Step  Order  on  Documents  deposit-ed  in  Court, 
'*  Ain>  the  applicant  —  by  his  solr  undertaking  to  pay  any  costs, 
charges,  and  expenses,  which  by  reason  of  this  order  having  been 
obtained  (so  far  as  the  same  relates  to  the  deeds  hereinafter  mentioned) 
ehall  be  occasioned  to  any  party  to  this  action,  if  this  Court  shall  so 
direct "  [Direction  for  restraint  on  stock  in  Court] ;  *'  And  Let  none  of 
the  deeds  (shares)  or  other  documents,  deposited  by  the  Deft  O.  with 
the  Masters  of  the  Supreme  Court  pursuant  to  the  order  dated  &c.,  be 
delivered  out  or  otherwise  dealt  with  without  notice  to  the  said  M.'' — 
See  Lany  v.  Griffith^  M.  R.,  at  Chambers,  6  Nov.  1870,  B,  2717 ;  for 
Hke  order,  S.  C,  M.  R,  11  March,  1861,  B.  541. 

By  0.  LXi,  30,  providing  for  deposit  of  deeds  and  documents  in  the  Central 
Office,  it  is  expressly  provided  that  negotiable  securities  are  not  to  be  so 
deposited. 

14.  Stop  Order  discharged. 

Let  the  order  dated  &c.,  whereby  it  was  ordered  that  the  £ —  New 
Consols  in  Court  to  the  credit  of  this  action  &c.,  and  the  interest  to 
accrue  thereon,  should  not  be  transferred,  paid,  or  otherwise  dealt 
with  without  notice  to  A.,  be  discharged. 

For  form  of  application,  see  D.  C.  F.  667,  843. 

16.  The  like — on  Term^  as  to  Costs  ofPUs^  Solicitor. 
Whereas  by  an  order  dated  &c.,  made  upon  the  application  of  T. 
and  B,  therein  named,  It  was  ordered  that  the  amount  of  the  Fits' 
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costs  wlien  taxed,  as  by  the  order  dated  ftc,  directed,  should  be  paid 
to  the  said  B.,  their  solr,  out  of  the  money,  cash,  and  dividends  in  the 
said  order  mentioned  in  Court  to  the  credit  of  &c.,  should  not  be  paid 
out  to  the  said  K.  until  the  further  order  of  this  Court,  and  that  such 
further  order  should  not  be  made  without  notice  to  the  said  Y. ;  Now, 
upon  the  application  of  the  said  Y.  and  B.,  and  upon  hearing  the 
applicants  in  person,  and  upon  reading  the  said  orders  dated  &c.,  and 
the  taxing  master's  certificate  dated  &c..  It  is  ordered  that  the  said 
order  dated  &c.  be  discharged ;  And  it  appearing  that  the  Pits'  costs 
by  the  said  order  dated  &c.,  directed  to  be  taxed  have  been  taxed  at 
£ — ,  It  is  ordered  that,  notwithstanding  the  last-mentioned  order,  and 
in  substitution  for  the  direction  therein  contained  for  payment  of 
such  costs  to  the  said  B.,  the  said  costs  be  paid  as  directed  in  the 
schedule  hereto  [^Add  payment  schedule  directing  £ —  part  of  the  costs 
to  he  paid  to  Y,y  and  the  balance  thereof  to  the  saidR,']. — See  Bestvick  v.  B.y 
V.-C.  B.,  at  Chambers,  19  May,  1876,  A.  1170. 

16.  Stop  Order  on  Petition  where  Fund  over  £1,000  and  paid  into 
Court  under  Trustee  Belief  Acta  (10  Sf  11  V.  c,  96,  and 
12  Sf  13  r.  c.  74,  note  replaced  by  «.  42  of  Trustee  Act,  1893), 
and  no  prior  Application  made  in  the  matter  of  the  Fund — 
0.  XLVi,  12, 13. 

Upon  the  petition  of  W.  B.  B.  of  —  (assignee)  &c..  And  upon  hear- 
ing counsel  for  the  petitioner,  And  upon  reading  &c..  Let  no  part  of  the 
capital  sum  of  £ —  (£3  p.  c.  Consolidated  Bank  Anns)  in  Court  to  the 
credit  of  — ,  be  sold,  transferred,  or  otherwise  dealt  with,  and  Let  no 
part  of  any  dividends  to  accrue  in  respect  of  the  said  sum  be  paid  out 
or  otherwise  dealt  with  without  notice  to  the  petitioner;  And  this 
order  is  to  be  without  prejudice  to  any  question  of  the  priority  or 
rights  of  any  other  person. — Re  Toogood^s  Trusts,  Chitty,  J.,  21  May, 
1887,  B.  618  ;  66  L.  T.  703. 

17.  Step  Order  on  Fund  about  to  be  paid  into  Court. 

Let  no  part  of  the  share  of  the  Deft  A.  H.  in  the  sum  of  £ —  by 
the  order  dated  &c.  to  be  paid  into  Court  to  the  credit  of  this  action, 
S,  V.  If.  &c.,  by  W.  P.  of  — ,  when  so  paid  in,  be  paid  out  except  for 
the  purchase  of  New  Consols,  and  no  part  of  any  of  such  anns  to  be 
purchased  therewith,  and  any  dividends  to  accrue  on  such  anns  be 
transferred,  sold,  paid  out,  or  otherwise  dealt  with  without  notice  to 
the  petitioners. — See  JShaw  v.  Hudson,  V.-C.  Hall,  4  July,  1879, 
B.  1845  ;  48  L.  J.  Ch.  689. 

18.  Stop  Order  on  Funds  lodged  in  Court  by  Trustees  who  had 

notice  of  Assignees  Charge. 

This  cause  coming  on  this  day  for  subsequent  further  considera- 
tion &c.,  This  Court  being  of  opinion  that  notwithstanding  the  notice 
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given  by  W.  L.  D.  {aaignee)  on  the  —  day  of  — ,  to  the  tnutee 
of  the  settlement  of  the  —  day  of  — ,  in  the  pleadings  men. 
tioned,  the  Deft  J.  B.  and  W.  C.  named  in  the  Master's  certificate 
dated  &c,  are  by  virtue  of  the  stop  orders  obtained  by  them  on  the  — 
day  of  — ,  and  the  —  day  of  — ,  both  entitled  to  priority  over  the  said 
W.  L.  D.  in  respect  of  their  incumbrances  mentioned  in  the  said  stop 
orders,  and  that  the  Deft  J.  B.  and  the  said  W.  C.  are  inter  se  entitled 
to  priority  according  to  the  date  of  their  stop  orders,  Let  &c. — See 
Finnock  v.  Bailey,  V.-C.  Bacon,  29  May,  1883,  B.  2272  ;  23  Ch.  497. 

19.  Stop  Order  under  Married  WomerC%  Property  Act^  1870 

(33  4-  34  V.  c.  93),  «.  12. 

Upok  the  petition  of  A.  D.  K.  and  W.  H.  L.  &c.,  And  upon  hearing 
counsel  for  the  petitioners,  and  for  W.  J.  H.  and  J.  his  wife,  And 
upon  reading  &c..  Let  the  said  W.  J.  H.  and  the  Deft  Jane  his  wife 
be  restrained  from  receiving  the  £73  15«.  cash  in  the  bank  to  the 
credit  of  this  cause,  '*  The  Deft  J.  S.'s  annuity  account,"  or  any  divi- 
dend or  interest  to  accrue  due  on  the  £5,000  Beduced  Anns,  and  £5,000 
Bank  £3  p.  c.  Anns  respectively  standing  in  trust  in  this  cause  to  the 
said  account  until  further  order,  And  Let  no  part  of  the  said  £5,000 
Beduced  Anns  and  £5,000  Bank  £3  p.  c.  Anns,  or  of  the  interest  to 
accrue  due  on  such  Beduced  Anns  and  Bank  Anns  or  either  of  them, 
be  sold,  transferred,  paid  out,  or  otherwise  dealt  with  without  notice 
to  the  petitioners. — Sanger  v.  S.,  M.  E.,  24  April,  1871,  B.  948;  11 
Eq.  470. 

NOTES. 
STOP  ORDERS. 

Jurisdiction  to  restrain  by  what  are  called  "  stop  orders  *'  the  transfer  or 
payment  of  funds  or  securities  standing  in  Court  in  the  name  of  the  pay- 
master to  the  general  credit  of  any  cause  or  matter,  or  to  the  account  of  any 
person  entitled  in  expectancy  or  otherwise,  without  notice  to  an  assignee  of 
the  fund,  or  a  person  having  a  lien  or  charge  thereon,  is  exercised  by  the 
Ch.  Div.  on  the  application  of  the  assignee  or  incumbrancer  on  the  fund : 
see  0.  XLVI,  12,  13.  Stop  orders  were  formerly  obtained  on  petition ;  and  if 
the  assignor  did  not  join  in  the  petition,  or  consent,  he  must  have  been 
served:  Parsons  v.  Groome,  4  Beav.  521;  but  not  the  other  parties  to  the 
cause:  Glazbrook  v.  Gillattf  9  Beav.  611 ;  and  by  O.  XLVi,  13,  service  of 
**the  petition  or  summons"  upon  the  parties  to  the  cause  or  matter,  or 
upon  the  persons  interested  in  any  part  of  the  moneys  or  securities  not 
sought  to  be  affected  by  the  order,  is  not  required. 

Persons  who  have  obtained  stop  orders  upon  contingent  interests  in  a  fund 
which,  in  the  event,  have  never  vested,  are  not  necessary  parties  to  and  need 
not  be  served  with  a  petition  for  payment  out  of  the  fund :  Vernon  v.  Crofts 
36  W,  R.  778 ;  68  L.  T.  919. 

Since  15  &  16  Y.  c.  86,  applications  for  stop  orders,  where  the  assignor 
and  assignee  concur,  have  been  made  in  Chamoers :  Edmondson  v.  Harrison, 
1  W.  R.  140 ;  and  see  Lister  v.  Tidd,  15  W.  R.  917;  and  even  where  the 
assignor  opposes:  Wrench  v.  Wynne^  17  W.  R.  198;  47  L.  J.  Ch.  543  ;  Walsh 
V.  Wasony  22  W.  R.  676 ;  30  L.  T.  743 ;  and  the  (»sts  of  a  petition  will  not 
be  allowed :  Walsh  v.  Wason,  sup. ;  and  the  petitioner  may  be  ordered  to 
pay  the  difference  between  the  costs  of  obtaining  the  order  in  Chambers  and 
the  costs  of  the  petition :  Wdlesley  v.  Mornington,  41  L.  J.  Ch.  776. 

But  if  the  fund  has  been  paid  into  Court  under  the  Trustee  Act,  and 
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ezoeeds  £1,000,  and  there  has  been  no  prior  application  in  the  matter  of  the 
fond,  a  petition  and  not  a  Bummons  is  the  proper  form  of  application :  Re 
ToogoocPs  TriMte,  56  L.  T.  703 ;  Be  Day'e  TrusU,  49  L.  T.  499. 

The  title  generally  of  the  assignor,  and  the  assiffnmentr  either  by  proving 
its  execution  in  the  regular  way,  or  by  the  assignor^  appearing  and  admitting 
it,  must  be  shown :  Wood  v.  Vincent,  4  Beay.  419 ;  Quarman  v.  W%lliam$,  5 
Beav.  133;  Lambert  t.  Hutchineon,  13  L.  J.  Ch.  336. 

The  stop  order  should  express  in  distinct  terms  that  it  affects  only  the 
share  or  interest  of  the  assignor :  Madeod  ▼.  Buchanan,  4  D.  J.  &  S.  265 ; 
S3  Beay.  234.  And  the  limit  or  extent  of  the  share  or  interest  of  the  person 
whose  share  or  interest  is  the  subject  of  the  restraint  should  also  be  shown  on 
the  face  of  the  order :  Mack  v.  Postle,  (1894)  2  Ch.  449  ;  v.  sup.  p.  491. 

The  practice  in  the  Paymaster  General's  office  being  to  treat  stop  orders  on 
funds  in  Court  as  not  affecting  income  unless  income  is  mentioned  on  the 
face  of  such  orders,  care  should  be  taken  in  drawing  up  stop  orders  to  express 
on  the  face  of  them  plainly  whether  capital  or  income  or  both  are  to  be  the 
subjects  of  restraint :  Mack  v.  Postle,  sup.  See  Forms  1 — 6,  sup,  pp.  491, 
492 ;  and  Dan.  1382  et  seq. 

In  ascertaining  the  effect  of  a  stop  order  upon  a  fund  in  Court,  the  Court 
is  not  bound  to  confine  its  attention  to  the  language  of  the  order  itself,  but 
may  haye  recourse  to  what  appears  from  any  part  of  the  order :  8.  0, 

It  is  considered  that  an  assignee  or  incumorancer  of  a  life  interest  in  a 
fund  (whether  on  the  general  credit  of  a  matter  or  action,  or  carried  to  a 
separate  account)  is  entitled  to  notice  of  any  dealing  with  the  capital  of  the 
fund,  whether  for  change  of  investment  or  otherwise :  per  Stirung,  J.,  by 
notice  for  use  in  Chambers. 

A  stop  order  will  not  be  granted  where  there  is  neither  any  fund  in  Court, 
nor  any  order  to  bring  a  fund  into  Court :  Wellesley  v.  Mominyton,  1 1  W.  B. 
17 ;  7  L.  T.  590 ;  1  N.  A.  13 ;  but  may  be  where  a  fund  of  specified  amount 
is  about  to  be  paid  into  Court  under  an  order :  Shaw  y.  Hudson,  48  L.  J.  Ch. 
689. 

It  does  not  take  effect  untU  the  original  or  an  office  copy  has  been  lodged 
with  the  paymaster,  but  on  notice  of  an  intended  application  he  will  not 
immediately  part  with  the  fund. 

It  does  not  affect  any  other  right  or  decide  any  question  of  title :  Lucas  y. 
Peacock,  9  Beav.  177 ;  and  accordingly  may  be  maide  on  a  fund,  the  title  to 
which  is  in  dispute :  Hawkesley  v.  Oowan,  12  W.  B.  1100;  11  L.  T.  34. 

And  though  it  is  said,  in  Lucas  v.  Peacock,  sup,,  that  the  order  need  not  be 
made  **  without  prejudice,"  the  order  on  a  fimd  paid  into  Court  under  the 
Trustee  Belief  Act  was  expressed  to  be  without  prejudice  to  a  lien  for  costs 
claimed  by  the  trustee :  Be  Bfunt,  10  W.  B.  379. 

It  may  DC  obtained  by  a  judgment  creditor  in  respect  of  a  fund  in  Court 
in  the  Ch,  Div.  without  obtaining  a  charging  order  in  the  Division  where 
judgment  was  recovered :  Shaw  v.  Hudson,  48  L.  J.  Ch.  689 ;  Hopewell  v. 
Barnes,  1  Ch.  D.  630. 

A  stop  order  on  a  wife's  reversionary  chose  in  action  assigned  by  husband 
and  wife  previously  to  20  &  21  Y.  c.  57,  was  limited  in  operation  to  the 
husband's  life :  Moreau  v.  Policy,  1  D.  &  S.  143. 

Under  the  Married  Women's  Property  Act,  1870  (33  &  34  V.  c.  93),  effect 
has  been  given  by  a  stop  order  to  a  charge  on  a  married  woman's  interest  in 
a  fund  in  Court,  to  which  she  was  entitled  for  her  separate  use  without 
restraint  on  anticipation :  Sanger  v.  8,,  11  Eq.  470. 

Stop  orders  on  funds  truisferred  into  Court  in  lunacy  will  not  be  granted 
on  the  application  of  a  next  of  kin  of  the  lunatic,  and  the  assignee  of  his 
exx>ectant  interest :  Be  Wilkinson,  10  Ch.  73  (overruling  Be  Pigott,  3  Mao.  & 
G.  268 ;  Be  Moore,  1  Mac.  &  G.  103). 

As  to  inspection  and  delivery  out  of  documents  impounded  by  the  Court, 
see  0.  XLii,  33a.  And  that  the  Court  cannot  part  witn  such  documents,  and 
will  not  allow  copies  to  be  taken,  see  ^  ^  Solr,  Exp,  Incorp,  Law  Soc,,  65 
L.  T.  584. 

For  forms  of  application  and  affidavit  in  support,  see  D.  C.  F.  841,  842. 
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FBIOBXnSS. 

So  long  as  a  fond  chari^ed  is  in  the  hands  of  ihe  trosteeB,  notice  to  ^i0m 
ia  miffioient,  but  when  paid  into  Ck>urt,  and  therefore  no  lonser  under  thmr 
control,  a  stop  order  must  be  obtained  in  order  to  perfect  the  cnaree :  Pinnock 
T.  Bailey t  23  Ch.  D.  497 ;  and  so  also  where  part  of  the  fund  only  is  in 
Court :  Mutual  Life  Soc.  t.  Langley,  32  Ch.  D.  460,  C.  A. ;  and  for  the  pur- 
pose of  determining  priority,  a  stop  order  obtained  in  an  admon  action  has 
no  greater  effect  than  notice  to  the  trustee  would  have  had  if  there  had  been 
no  action :  Strphens  v.  Or^ ;  Oreen  y.  Knighi,  (1895)  2  Ch.  148,  C.  A. 

As  a  general  rule  the  priorities  on  a  fund  in  Court  axe  determined  by  the 
priorities  of  the  respechve  stop  orders  rather  than  by  the  date  or  nature  of 
the  charge :  Elder  y.  Maclean,  3  Jur.  N.  S.  283 ;  Swayne  y.  iS.,  H  Beay.  463 ; 
Qrmiing  y.  Beckford,  b  Sim.  196  :  Thomas  v.  Oom,  2  Dr.  &  S.  423. 

Accordingly  an  assignee  who  has  obtained  a  stop  order  after  the  bank- 
ruptcy of  his  assignor  is  entitled  to  priority  oyer  the  trustee  in  bankruptcy : 
Stuart  y.  Cockerell,  8  Eq.  607;  Palmer  y.  Locke,  18  Ch.  D.  381,  C.  A.;  or 
the  trustees  of  a  composition  deed  who  haye  not :  Birm.,  4bc,  Co.  y.  Carter, 
20  W.  E.  364. 

An  incumbrancer  who  has  giyen  due  notice  to  the  trustee  before  the  fund 
was  brought  into  Court  will  not  be  postponed  to  a  subsequent  incumbrancer 
who  first  obtains  a  stop  order :  Liveeey  y.  Harding,  23  Beay.  141 ;  Breardiff 
y.  Dorrinaton,  4  Dr.  &  S.  122 ;  Thomas  y.  Cross,  2  Dr.  &  Sm.  423 ;  nor  can 
an  incumbrancer,  who  has  notice  of  a  prior  incumbrance  at  the  time  when 
he  makes  his  adyance,  gain  priority  by  obtaining  a  stop  order :  Be  Holmes, 
29  Ch.  D.  786,  C.  A. ;  Mtdual  Life  Assurance  Soc,  y.  Langleif,  32  Ch.  D. 
460,  468,  C.  A. ;  but  the  priority  will  not  be  prejudiced  by  notice  of  a  prior 
incumbrance  receiyed  after  the  date  of  the  adyance,  and  before  the  stop 
order :  Mutual  Life  Assurance  Soc.  y.  Langley,  sup. 

A  stop  order  obtained  by  mortgagees  of  a  life  interest,  general  in  terms, 
upon  *'the  share"  of  the  mortgagor,  gaye  priority  oyer  the  trustees  of  a 
prior  settiement,  not  disclosed  by  the  mortgagor,  who  had  obtained  no  stop 
order  oyer  the  fund :  Mack  y.  Postle,  (1894)  2  Ch.  449. 

In  Thompson  y.  Tomkins,  2  Dr.  &  S.  8,  notice  to  tiie  ezor  of  a  charge  on 
the  interest  of  a  residuary  legatee,  after  parent  iato  Court  of  the  fund 
(forming  part  of  the  estate),  was  held  yalid  without  a  stop  order,  as  against 
the  legatee's  subsequent  assignees  in  bankruptcy:  but  see  Mutual  Life 
Assurance  Soc,  y.  Langley,  sup. 

See  also  on  this  question  BarUett  y.  B.,  1  D.  &  J.  127  (deciding  that  the 
assignees  in  bankruptcy  of  A.,  who  had  obtained  a  stop  order  on  a  reyer- 
sionary  interest,  were  entitled  in  priority  to  A.*s  mortgagee  of  the  reyersionary 
interest  who  did  not  obtain  a  stop  order) :  Orainge  y.  Warner,  13  W.  E.  883 ; 
12  L,  T.  664 ;  Day  y.  !>.,  1  D.  &  J.  144 ;  23  Beay.  391. 

And  see  Warhurton  y.  Hill,  Kay,  470,  sup.  Sect.  I.,  **  Chaboikg  Okdebs"  ; 
and  as  to  notice,  Lloyd  y.  Banks,  4  Eq.  222 ;  Brown's  Trusts,  Be,  5  Eq.  88. 

Where  a  fund  has  been  carried  oyer  to  a  separate  account  it  is  released 
from  the  general  questions  in  the  cause,  so  that  a  stop  order  by  a  bond  fide 
creditor  of  the  person  entitied  to  the  fund  may  preyail  oyer  a  liability  of  such 
person  to  the  estate  of  the  testator :  Be  Eyton,  BarUett  y.  Charles,  45  Ch.  D. 
468 ;  Be  Jervoise,  12  Beay.  209 ;  and  see  Edgar  y.  Plomley,  (1900)  A.  C.  431. 

Equitable  execution  obtained  by  a  receiyership  order  does  not  require  to 
be  perfected  by  a  stop  order;  and  therefore  where  both  A.  and  B.,  judjg- 
ment  creditors,  had  obtained  receiyership  orders  and  stop  orders,  the  priority 
obtained  by  A.'8  prior  equitable  execution  was  not  lost  by  B.'s  stop  ordAr, 
second  in  date,  haying  been  the  first  formally  lodged  with  the  paymaster: 
Be  Oalland,W.  N.  (86)  96. 

The  priority  obtained  by  a  stop  order  is  not  affected  by  a  subsequent  dis- 
tribution and  carrying  oyer  the  fund  to  a  separate  account :  Lister  y.  Tidd, 
4  Eq.  462 ;  and  see  Fish.  Mort.  696.  But  tiie  restraint  should  be  continued  : 
see  f^orm  10,  sup. 

Such  i>riority  extends  only  to  the  charge  in  respect  of  which  the  stop  order 
was  obtained :  Madeod  y.  Buchanan,  33  Beay.  234 ;  4  D.  J.  &  S.  265. 

A  solr's  lien  on  a  fund  in  Court  recoyered  by  his  exertions  has  priority 
oyer  a  stop  order  obtained  by  an  assignee  firom  the  dient :  Haymes  y.  Cooper, 
33  Beay.  431. 
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If  a  person  becoming  interested  in  a  fund  in  Conrt  standing  to  an  account 
in  the  name  of  another  does  not  obtain  any  stop  order  against  the  fund,  and 
the  fund  is  subsequently  paid  out  in  disregard  of  his  mterest  to  a  jperson 
apparently,  but  not  in  fact,  entitled  to  it,  the  Paymaster-General  is  not 
flrailty  of  default  within  the  meaning  of  sect.  5  of  the  Court  of  Chancery 
(founds)  Act,  1 872,  so  as  to  make  the  Treasury  liable  to  make  good  the  fund 
out  of  the  Consolidated  Fund:  Bath  v.  Bathy  TlOOl)  1  Ch.  460;  following 
Jones  y.  JcTieSy  (1901)  1  Ch.  404,  n.  (Lord  Cairns). 


00ST8. 

Parties  are  not  entitled  as  a  general  rule  and  in  all  cases  to  the  costs  of 
obtaining  a  stop  order :  Grimsby  y.  Webster,  8  W.  B.  725 ;  though  in  that 
case  the  costs  of  obtaining  it  and  of  appearance  were  allowed. 

A  mortgagee  is  entitled  to  the  costs  of  a  stop  order,  out  of  the  fund,  where 
the  mortgage  deed  authorizes  him  to  apply  to  the  Court,  but  they  should  be 
specially  mentioned  in  the  direction  lor  taxation :  Waddilove  y.  Taylor,  6 
Ha.  307. 

By  0.  XLyi,  12,  the  person  by  whom  any  order  preyenting  the  transfer  or 
payment  of  money  or  securities  without  notice  to  ^e  assignee  of  any  person 
entitled  in  expectancy  or  otherwise  is  obtained,  is  to  be  Imble,  at  the  discre- 
tion of  the  Court  or  a  Judge,  to  pay  any  costs,  charges,  and  expenses  which, 
by  reason  of  such  order  haying  wen  obtained,  shall  be  occasioned  to  any 
party  to  the  cause  or  matter,  or  any  persons  interested  in  the  particular 
moneys  or  seonritiee. 
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CHAPTER  XXIX. 

nrrEBPLEADEB. 


Sbctioh  L — Intebplbader  at  the  Instance  of 

Private  Person. 

1. — Issue  directed — 0.  LVii,  7. 

Upon  the  application  &c.,  and  upon  reading  an  affidavit  of  —  [enUr 
etidenee],  and  upon  hearing  &c.,  Let  all  further  proceedings  in  this 
action  against  the  Deft  be  stayed ;  And  Let  the  Pit  and  the  said  C.  he 
restrained  from  proceeding  against  the  said  Deft  to  recover  the  &c. 
[mention  the  property  or  eum  in  queetum],  tot  which  this  action  is 
brought,  or  any  damages  for  or  in  respect  of  the  same ;  And  Let  the 
said  Deft  retain  possession  of  the  said  &c.  until  further  order  [or 
on  or  before  &c.  lodge  in  Court  to  the  credit  of  &c.  the  said  sum  of 
£— ] ;  And  Let  the  following  issue  be  tried  &c.  [see  Forms  2  and  3, 
eup,  p.  369)  whether  the  said  &c.  for  which  this  action  is  brought  is  the 
property  of  the  Pit  [add,  if  so,  Adjourn  &c.]. — Liberty  to  apply  [add 
Lodgment  Schedule,  Form  No.  1]. 

2.  Interpleader  Order  in  Chambers  in  the  First  Instance — Issue 

directed  uithout  Jurf — 0.  Lvii,  8. 

DntBcnoNS  that  the  Defts  {stakeholders)  lodge  the  sum  of  £ — ,  being 
the  subject-matter  of  the  action,  in  Court,  and  for  taxation  and  pay- 
ment of  their  costs  thereout,  and  for  the  investment  of  the  residue — 
'*  And  Let,  upon  such  lodgment  in  Court  as  aforesaid  being  made,  all 
further  proceedings  in  this  action  be  stayed  as  against  the  Defts ;  And 
Let  C.  {the  claimant)  be  restrained  from  commencing  any  proceedings 
against  the  Defts  in  respect  of  the  subject-matter  of  this  action ;  And 
Let  the  following  question  of  fact  between  the  Pit  and  the  said  C.  be 
tried  before  this  Court  without  a  jury,  that  is  to  say,  '  Whether  the 
said  sum  of  £ —  belongs  to  the  Pit  or  the  said  C  " — Question  of  costs 
reserved  [add  Lodgment  Schedule,  Form  No.  1]. — See  Buckmaster  t. 
Lockhart,  M.  B.,  at  Chambers,  26  May,  1876,  A.  1633. 

Li  the  Ch.  Div.,  if  the  parties,  on  being  served  with  a  summons,  appear, 
the  order  will  be  made  in  the  first  instance. 

For  like  order  at  the  instance  of  an  assurance  oo.,  with  directions  for  the 
trial  of  an  issue  before  the  Court  without  a  jury  between  the  Pit  and  the 
daimant,  whether  the  Pit  has  any  interest  in  moneys  secured  by  policies, 
see  CuUer  v.  Bdiance,  &c.  Assurance  Co.,  M.  B.  in  Chambers,  1  Aug.  1876, 
A.  2244. 
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3.  Ordefi*  %taying  Proceedings  against  the  Original  Defty  and 
substituting  the  Claimant — 0.  lvii,  7. 

Let  all  further  proceedings  in  tliiB  action  against  the  Deft  B.  be 
stayed ;  And  Let  the  said  G.  {claimant)  be  substituted  as  Deft  in  this 
action  instead  of  the  present  Deft  B. — Directions  for  bringing  money 
into  Court  or  for  otherwise  dealing  with  the  property  in  question,  and 
as  to  costs  [see  Form  2,  aupJ], 

4.  Order  barring  Claim  against  the  Claimant  not  appearing — 

0.  LVII,  10. 

AiTD  0.,  the  party  named  in  the  said  order  dated  &c.,  not  appearing 
thereon  to  maintain  or  relinquish  his  claim  as  thereby  directed,  and 
having  been  duly  served  with  the  said  orders,  Let  the  said  C.  and  aU 
persons  claiming  from  or  under  him  be,  and  they  are  hereby,  for  ever 
barred  from  prosecuting  the  claim  mentioned  and  referred  to  in  the 
said  order  and  the  affidavit  of  &c.  against  the  said  Deft  —  his  ezors  or 
admors,  hereby  saving  nevertheless  the  said  C.'s  right  or  claim  against 
the  Pit.     \_Add  consequent  directions ^  ifany,'] 

For  the  forms  of  the  affidavit  of  Deft  to  obtain  a  rule  or  order  for  the 
claimant  to  appear  at  law ;  of  the  affidavit  of  the  claimant  in  support  of  his 
claim ;  and  of  the  affidavit  of  service  of  the  rule  where  the  third  party  does 
not  appear,  see  Chit.  Forms  664—672. 

And  for  the  forms  of  orders  in  the  Q.  B.  Div.,  see  B.  S.  C,  App.  K., 
Forms  50— 56o. 


6.  In  Case  of  Adverse  Claitns  to  Ship^  Freight,  and  Earnings 

Accounts  and  Inquiries — Costs. 

(Defts  E.  &  Co.  and  S.  were  co-owners  of  the  ship ;  8.  was  also  ship's 
master ;  Pit  chartered  the  ship  in  Dec.  1858,  to  take  troops  to  India  ; 
Defts  K.  &c.,  advanced  sums  to  B.  &  Co.  on  security  of  consignment  of 
ship  to  their  agent,  and  powers  of  attorney  from  B.  &  Co.  and  8.  to 
receive  freight  and  earnings  payable  on  the  ship's  arrival ;  B.  &  Co. 
stopped  payment  and  were  made  bankrupts ;  Defts  F.  &  Co.  took  pos- 
session as  mortgagees  for  supplies  and  outfit  for  the  voyage,  and 
repairs  and  disbursements  during  the  voyage,  paid  by  them  for  8., 
who  had  assigned  his  claim  and  shares  to  them,  and  they  alleged 
misrepresentation  ;  K.  &c.  sued  Pits  at  law  for  the  freight.) 

''And  C,  the  official  assignee  of  B.  &  Co.,  by  his  counsel  appearing 
and  consenting  to  be  boimd  by  the  proceedings  in  this  action.  Let  the 
judgment  dated  &c.  be  discharged;  And  the  Defts  by  their  counsel 
respectively  consenting  that  their  respective  claims  to  the  freight  and 
earnings  in  question  in  this  action  shall  be  dealt  with  and  be  subject 
to  adjudication  in  the  first-mentioned  action,  as  between  or  among 
them,  upon  the  evidence  now  before  the  Court,  but  without  prejudice 
to  their  respective  rights  of  appeal  to  the  House  of  Lords  on  the 
merits,   Declare,   that  before  the  bankruptcy  of  B.  &  Co.  in  the 
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pleadings  mentioned,  the  freight  and  earnings  in  question  became  and 
was  and  were,  as  between  them  and  the  Deft  S.,  subject  to  paj  and 
discharge  the  costs  of  the  outfit  of  the  ship  6.  in  the  pleadings  mmi- 
tioned,  for  the  Toyage  mentioned  in  the  articles  of  charterpartj  of  the 
—  day  of  — f  and  of  the  repairs  during  the  said  voyage,  and  of  the 
disbursements  properly  incurred  for  the  said  ship  during  tiie  said 
voyage,  in  and  for  the  purposes  thereof,  which  are  in  the  pleadings 
mentioned ;  And  that  such  their  respectiye  rights  continued  down  to 
and  at  the  time  of  the  said  bankraptpy,  and  are  not  as  against  tiie 
Deft.  8.  varied  by  the  powers  of  attorney  dated  &c.,  in  the  pleadings 
mentioned,  or  by  any  dealings  between  B.  &  Go.  and  ^e  Defts  K.  &c ; 
And  Let  the  following  accounts  and  inquiries  be  taken  and  made,  that 
is  to  say, — 1.  An  account  of  the  whole  freight  and  earnings  ol  the 
said  ship  B.,  for  the  said  outward  voyage,  including  the  proceeds  of 
the  sale  of  goods  and  stores,  and  by  whom  the  same  have  been 
received,  and  how  the  same  have  been  applied ;  2.  An  inquiry,  what 
expenditure  was  incurred  for  outfit  in  respect  of  the  said  voyage,  and 
for  repairs  during  the  said  voyage,  and  for  disbursements  propoiy 
incurred  in  or  for  the  said  ship  during  the  said  voyage  for  the  purposes 
thereof ;  and  whether  any  and  what  part  of  such  expenditure  has  been 
defrayed,  and  when,  and  by  whom,  and  out  of  what  moneys,  and  by 
whom  and  under  what  circumstances  provided ;  3.  An  inquiry,  whether 
any  and  what  part  of  the  costs  of  the  said  outfit,  and  of  the  eaid 
repairs  and  disbursements  remain  unpaid,  and  who  is  liable  for  sach 
part  thereof  (if  any)  as  remains  unpaid,  and  to  whom ;  4.  An  inquiry, 
what,  if  anything,  is  due  to  F.  &  Co.  on  their  respective  mortgage 
securities  in  the  pleadings  mentioned ;  6.  An  inquiry,  whether  F.  k  Co. 
had  notice  of  the  claim  in  the  pleadings  mentioned  of  the  Defts  E.  &c 
at  the  date  of  their  respective  securities  in  the  pleadings  also  men- 
tioned, and  if  so,  when  they  first  had  such  notice." — ^Direction  for 
taxation  of  Pit's  costs  out  of  fund  in  Court,  without  prejudice  to  the 
question  how  the  same  are  to  be  ultimately  borne ;  Other  costs  to  be 
costs  in  the  action,  and  question  which  Defts  are  ultimately  to  bear 
Pit's  costs  reserved. — Adjourn  &c.  [add  Payment  Schedule,  Forms  83 
and  71], — See  Sec.  of  State^  ^c.for  India  v.  Kelson^  L.  JJ.,  6  Aug.  1861, 
B.  2011,  on  appeal. 

For  form  of  decree  where  the  bill  was  dismissed  as  to  one  policy  of  insnr- 
ance,  with  costs  as  to  the  trustee  to  whom  it  ought  to  have  been  pfdd  without 
question ;  and  as  to  a  mortgagee  whose  claim  was  not  disputed ;  &e  bill  to 
be  retained  as  to  another  policy,  a  valid  claim  to  whidi  had  been  made,  but 
withdrawn,  Pits  to  haye  the  costs  relating  thereto  up  to  such  withdiaml, 
with  special  directions  as  to  such  costs,  see  Olynn  v.  Locke,  3  D.  &  War.  25. 

For  decree  in  interpleader  suit  in  Chancery  by  the  exor  of  a  judgment 
debtor  making  injunction  for  stay  of  execution  for  the  judgment  debt  and 
costs  perpetual,  and  for  payment  of  the  Pit's  costs  out  of  the  fund  (judgment 
debt)  m  Court,  and  then  the  costs  of  the  Defts,  or  rateably,  if  found  insuffi- 
cient, and  any  residue  to  one  of  the  Defts,  see  Jonea  v.  Thomas,  Y.-C.  S., 
9  Feb.  1864,  A.  675 ;  8.  C,  2  Sm.  &  G.  186. 

For  order  dismissing  bill  in  Chancery  suit  with  costs  affainst  one  of  tiine 
Defts,  and  directing  payment  out  of  money  paid  in  on  his  behalf,  and  dis- 
solving injunction  as  to  that  Deft,  but  contmuing  it  as  to  tiie  othera,  aiid 
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payment  of  Pit's  other  oosts  from  fund  in  Court,  ^thout  prejudice,  and 
for  one  of  the  remaining  Defts  to  prosecute  the  suit,  see  Boggart  y.  CuUSj 
Or.  &  P.  206. 
For  foEms  of  proceedings  in  interpleader  by  stakeholder,  see  D.  C.  P.  810 

NOTES. 

INTERFLEADEB  GENERALLY. 

The  former  practice  in  interpleader  in  Chancery  was  as  follows:  Where 
several  persons  claimed  the  same  debt,  duty,  or  property  under  different 
titles  or  in  separate  interests,  and  the  person  owing  the  debt  or  duty,  or 
holding  the  property,  claimed  no  interest  himself,  and  was  in  fact  a  mere 
stakeholder,  he  might,  if  proceedings  at  Law  or  in  E<^uity  {Prud,  AsBce,  Co, 
T.  Thomas,  3  Ch.  74)  were  taken  oy  any  of  the  damiants,  or  if  he  were 
harassed  by  conflictiug  claims,  file  a  bill  of  interpleader  against  the  several 
claimants,  caUing  upon  them  to  interplead  (Story,  Eq.  J.  §  806),  and  then, 
upon  an  affidavit  of  no  collusion,  and  (in  the  case  of  a  debt  or  sum  of  money) 
payment  into  Court  of  the  amount  due,  all  actions  and  suits,  if  any,  were 
stayed  by  injunction,  and  the  rights  of  the  claimants  decided,  or  put  in 
course  of  decision :  see  Sec.  of  State  for  India  v.  Kehon,  sup, ,  Form  5,  and  notes. 

The  stakeholder  was  entitled  to  an  order  of  interpleader  though  no  action 
had  been  brought,  if  conflicting  claims  had  been  made :  Langston  v.  BoyUton, 
2  Yes.  Jun.  101,  107,  and  cases  cited  in  note  thereto:  Jones  y,  Thomas,  2 
Sm.  &  G.  186 ;  Mtalor  v.  E.  Talbot,  27  L.  J.  Ch.  165. 

By  Jud.  Act,  1873,  s.  25  (6),  any  absolute  assignment,  by  writing  Tnot  bv 
way  of  charge  only),  of  anv  debt  or  other  legal  chose  in  action,  oi  which 
express  notice  in  writing  shall  have  been  eiven  to  the  debtor,  trustee,  or 
other  person  from  whom  the  assizor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  is  to  be  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  prior  equities),  to  pass  and  transfer  the  legal 
ri^ht  to  and  remedies  for  the  same,  and  the  power  to  give  a  good  discharge 
without  the  concurrence  of  the  assignor ;  but  if  the  debtor,  trustee,  or  other 
person  liable  shall  have  had  notice  that  such  assignment  is  disputed,  or  of 
any  other  opposing  or  conflicting  claims  to  such  debt  or  chose  in  action,  he 
may  call  upon  the  several  claimants  to  interplead,  or  may  pay  the  same  into 
Court  under  s.  42  of  the  Trustee  Act,  1893. 

The  sub-section  is  retrospective,  and  appHes  to  a  debt  assigned  before  the 
Act  was  passed:  Dihb  v.  Walker,  (1893)  2  Ch.  429.  As  to  the  general  effect 
of  the  sub-section,  see  Marchant  v.  Morton,  70  L.  J.  K.  B.  820. 

A  cheque  is  not  an  assignment  within  this  sub-section:  Schroeder  v. 
Central  Bank  of  London,  24  W.  B.  710.  An  agreement  to  advance  money  to 
a  builder  is  not  a  debt  or  other  chose  in  action  capable  of  assignment  within 
the  sub-section  :  May  v.  Lane,  64  L.  J.  Q.  B.  236,  C.  A. 

A  mortgage  of  debts  made  in  the  ordinary  form  with  proviso  for  redemp- 
tion and  reassignment  on  repayment  is  *'  an  absolute  assignment  not  pur- 
porting to  be  by  way  of  charge  only  "  within  s.  25,  sub-s.  6,  of  Jud.  Act, 
1873 :  Durham  Bros,  v.  Roherts(m,  /l898)  1  Q.  B.  765,  C.  A. ;  approving 
Tancred  v.  Delagoa  Bay  Co,,  23  Q.  B.  D.  239;  and  disapproving  Nat,  Prov, 
Bk.  V.  Harle,  6  a  B.  D.  626. 

Secus,  an  assignment,  in  consideration  of  and  ''as  security  for  advances," 
of  money  to  become  due  on  completion  of  buildings ;  or  an  assignment  of 
rights  under  an  agreement  as  security  for  repayment  of  money  advanced, 
coupled  with  the  appointment  of  attorneys  to  exercise  all  such  rights :  Mer- 
cantile Bank  of  Loiidon  v.  Evans,  (1899)  2  Q.  B.  613,  C.  A. 

Quaere,  whether  an  assignment  of  part  of  a  debt  is  within  the  enactment : 
Durham,  Bros,  v.  Robertson,  suj>. 

And  further  as  to  the  meamng  of  the  expression  "absolute  assignment  not 
purporting  to  be  by  way  of  charge,"  see  National  Provincial  Bank  v.  Harle, 
6  Q.  B.  D.  626 ;  and  that  the  existence  of  a  resulting  trust  for  the  assignor 
does  not  prevent  the  assignment  being  absolute,  Burlinson  v.  JTa^Z,  12 
Q.  B.  p.  347. 

Notice  of  assignment  of  "  all  moneys  now  or  hereafter "  standing  to  the 
credit  of  the  assignor  at  a  bank  could  be  effectually  given  after  his  death,  and 
the  bank  could  not  set  up  the  objection  that  the  assignment  was  voluntary : 
Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511. 
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A  written  direction  by  c.  q,  i,  to  trustees  to  pay  a  specified  balance  to  a 
third  person  is  a  sufficient  assignment  in  writing :  Harding  t.  ^.,  17  Q.  B.  D. 
442. 

The  proTiso  was  held  inapplicable  where  there  had  been  no  assignment  in 
writing,  but  money  deposited  with  a  bank  was  claimed  by  the  ezor  of  the 
depositor  and  her  husband's  administrator ;  but  the  money  haying  been  paid 
in  under  the  Trustee  Belief  Act,  claimant  petitioning  for  payment  out, 
thereby  submitted  to  the  jurisdiction :  Re  SuUon*$  Trusta,  12  Gn.  D.  175. 

Before  the  Jud.  Act,  1873,  an  insurance  co.  could  properly  only  pay 
in,  under  the  Trustee  Belief  Act  (now  the  Trustee  Act,  1893,  s.  42),  poncj 
moneys  which  were  subject  to  a  trust:  Jle  Haycock^ s  Policy ,  1  Gh.  D.  611 ; 
Matthew  v.  Northern  Ance,  Co,,  9  Ch.  D.  80. 

By  the  Policies  of  Assurance  Act,  1867  (30  &  31  Y.  c.  144),  any  assignee  of 
a  policy  of  life  assurance  may  sue  in  his  own  name  if  written  notice  of  Uie 
assignment  has  been  given  to  the  office,  the  date  of  such  notice  determining 
the  priorities. 

By  31  &  32  y.  c.  86,  the  assignee  of  a  marine  policy  may  sue  in  his  own 
name:  see  N.  of  E,  Oilcake  Co,  v.  Archangel  Ins.  Co.,  24  W.  B.  162;  44 
L.  J.  Q.  B.  121 ;  L.  B.  10  a  B.  249. 

As  to  the  procedure  in  an  action  where  a  Deft  claims  to  be  entitled  to 
contribution  or  indemnity  over  against  a  person  not  a  i>arty,  and  to  the 
bringing  in  of  such  person  as  a  third  party,  v.  O.  zvi,  48 — o4,  suf. 
Chap.  XII.,  pp.  148,  149;  and  as  to  procedure  where  Deft  daims  contri- 
bution or  indemnity  against  co-Deft,  O.  xvi,  55. 

The  Interpleader  Act  (1  &  2  Will.  4,  c.  58),  and  the  0.  L.  P.  Act,  1860 
(except  sect.  17),  having  been  repealed,  the  general  practice  as  to  inter- 
pleader in  all  Divisions  of  the  Court  is  now  regulated  by  O.  Lvn. 

NEW  FRACTICB — EIGHT  TO  BELIEF  BY  WAY  OF  nTTEBPLEADEB. 

By  O.  Lvn,  1,  **  Belief  by  way  of  interpleader  may  be  granted, — 
*'  (a)  Where  tiie  ^rson  seeking  relief  (m  this  order  called  the  applicant)  is 
under  liability  for  any  debt,  monev,  goods,  or  chattels,  for  or  in 
respect  of  which  he  is,  or  expects  to  be,  sued  by  two  or  more  parties 
(in  this  order  called  the  claimants)  making  adverse  claims  thereto : 
"(b)  Where  the  applicant  is  a  sheriff  or  other  officer  charged  with  tiie 
execution  of  process  by  or  under  the  authority  of  the  High  Court, 
and  claim  is  made  to  any  money,  goods,  or  chattels  taken  or 
intended  to  be  taken  in  execution  imder  any  process,  or  to  the  pro- 
ceeds or  value  of  any  such  goods  or  chattels  by  any  person  other 
than  the  person  against  whom  the  process  issued. 
As  to  interpleader  by  the  sheriff,  v.  inf.  Sect.  11.,  p.  509. 
Under  the  former  practice,  the  Pit  in  interpleader  was  entitled  to  pro- 
tection not  only  from  double  liability,  but  from  double  vexation ;  so  that  it 
was  sufficient  that  a  bond  fide  claim  had  been  made,  and  he  was  not  required 
to  show  that  it  had  any  substantial  foundation :  JS.  it  W,  India  Dock  Co.  v. 
Littledah,  7  Ha.  59,  60 ;  and  see  Angell  v.  Hodden,  15  Yes.  244. 

But  there  must  have  been  more  than  a  mere  pretext  of  a  claim :  Cochrane 
V.  (rBritn,  2  J.  &  Lat.  380 ;  Be  New  Hamburgh  &  Brazilian  By,,  W.  N.  (75) 
239;  and  mere  refusal  to  assent  to  the  payment  of  the  fund  to  another 
claimant  was  not  enough :  Deaborough  v.  Harris,  5  D.  M.  &  G.  439,  459, 
overruling  Fenn  v.  Edmonds,  5  Ha.  314. 

Where  a  sum  of  money  had  been  deposited  with  a  stakeholder  to  abide  the 
result  of  a  bet,  he  was  bound  to  repay  to  either  of  the  parties  the  amount 
received  from  him  unless  it  had  been  paid  to  the  other  before  any  demand : 
Hampden  Y.  WaUh,  1  Q.  B.  D.  189;  BaUon  v.  Newman,  1  C.  P.  D.  573,  C.  A. ; 
25  W.  fi.  85;  Shoolbred  v.  Boberts,  (1899)  2  Q.  B.  560;  S.  C,  (1900)  2  a  B.  497, 
C.  A. ;  and  see  DiggU  v.  Higgs,  2  Ex.  D.  422 ;  Trimble  v.  Hill,  5  App.  Ca.  342. 
An  insurance  co.  might  be  entitled  to  interpleader  after  tiie  sum  due  had 
been  ascertained  by  judgment  in  favour  of  one  of  tiie  claimants :  Hamilton 
V.  Marks,  5  D.  &  S.  638;  but  not  after  award:  Myers  v.  U.  Guar,  Co., 
7  D.  M.  &  G.  112,  123. 

On  an  issue  as  to  the  right  to  furniture  claimed  by  an  execution  creditor 
and  a  c.  g.  /.,  in  whosepossession  it  was,  the  trustees  were  not  required  to  be 
parties :  Schroeder  v.  Hanrott,  28  L.  T.  704. 
Interpleader  lay  against  Defts  out  of  the  jurisdiction,  the  fund  being 
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vithin  it:  Stevenson  y.  Anderson,  2  Y.  &  B.  407;  Martinius  y.  Hdmuth, 
O.  Coop.  245 ;  and  against  a  judgment  creditor  and  his  solr  claiming  a  lien 
for  costs  on  the  debt :  —  v.  BoUon,  18  Ves.  292 ;  but  whether  the  Crown 
oould  be  made  to  interplead,  quoere :  Candy  y.  Maughan,  1  D.  &  L.  745 ; 
Beid  y.  Steam,  6  Jur.  N.  S.  267. 

Interpleader  would  not  lie  where  the  stakeholder  disputed  the  amount 
payable:  ZHplocky.  Hammond,  2  Sm.  &  G.  141 ;  5  D.  M.  &  G.  320;  nor 
where  he  had  handed  oyer  the  property  to  one  claimant  on  an  indemnity : 
Burnett  y.  Anderson,  1  Mer.  405 ;  and  see  Sablicick  y.  Bussell,  2  £q.  441 ; 
nor  where  the  Pit  claimed  an  interest  in  the  fund :  Mitchell  y.  Hayne,  2  S. 
&  S.  63;  nor  against  the  claimants  to  two  separate  independent  funds,  e.g,, 
by  an  auctioneer  who,  haying  sold  A.'s  property  to  B.,  and  resold  it  to  C,  and 
receiyed  a  deposit  from  each  of  them,  made  A.,  B.,  and  C.  Defts:  Hoggart 
y.  Cults,  Cr.  &  P.  197;  nor  where  the  claims  were  not  conflicting:  Idyers 
V.  United,  <fcc.  Co.,  7  D.  M.  &  G.  112;  Greatorex  y.  Shackle,  fl895)  2  Q,  B. 
249  (concurrent  claims  for  commission  by  auctioneers  separately  employed) ; 
Olynn  y,  Locke,  3  D.  &  War.  11,  where  policy  moneys  were  claimed  by  a 
trustee  with  power  to  giye  receipts,  and  also  by  the  cs,  q,  t,  Secus,  where  the 
trust  fund  had  not  been  yalidly  transferred  to  the  trustee :  S.  C.  But 
where  Pit  had  pleaded  a  lien  on  the  goods  in  defence  to  an  action  at  law,  the 
order  was  made  on  his  withdrawing  the  plea  and  paying  costs  at  Law  and  in 
Eguity  up  to  that  time  :  Jaoobson  y.  Blackhurst,  2  «L  &  H.  486. 

Ja'oT  references  to  yarious  decisions  as  to  interpleader  under  the  former 
practice,  see  Seton,  4th  edit.,  pp.  366,  367. 

Where  a  debtor,  sued  for  the  debt,  has  receiyed  notice  of  assignment,  he 
may  interplead  as  to  part  and  dispute  the  residue,  and  his  application  may 
be  either  under  r.  1,  or  by  separate  proceedings  under  Jud.  Act,  1873, 
8.  25  (sub-s.  6) :  sup,  p.  503.  If  an  interpleader  order  is  made  in  separate 
proceedings,  there  is  no  power  to  stay  proceedings  in  an  action  already  com- 
menced against  the  debtor :  Beading  y.  London  School  Board,  16  Q.  B.  D.  686. 

Warehouse  keepers  were  held  entitled  to  relief  in  respect  of  goods,  though 
one  of  the  riyal  claimants  also  claimed  damages  for  detention  :  Attenhorough 
y.  St.  Katharine  Docks  Co,,  3  C.  P.  D.  450 ;  and  that  the  existence  of  the 
contract  of  bailment  does  not  preyent  interpleader  proceedings  by  the  bailee, 
aeeBogera  y.  LambeH,  (1891)  1  Q.  B.  318,  C.  A. 

A  warehouseman,  hayins  attorned  to  one  of  the  claimants,  is  in  general 
estopped  from  impeaching  his  title:  Henderson  &  Co,  y.  Williams,  {\%db)  1 
Q.  B.  521,  C.  A.,  discussing  Kings/ordr,  Merry  (1  H.  &N.  503),  Attenhorough 
y.  London  &  St.  Katharine's  Dock  Co.  (3  0.  P.  D.  450),  Biddle  y.  Bond  (6 
B.  &  S.  225) ;  but  where  wharflneers  wrote  a  letter  stating  that  they  held  the 
goods  to  the  order  of  one  of  the  claimants,  an  interpleader  order  could, 
nevertheless,  be  made  restraining  the  claimants  from  proceeding  against  the 
wharfingers  except  in  respect  of  any  claim  upon  the  letter:  exp.  Mersey 
Docks  and  Harbour  Board,  (1899)  1  Q.  B.  546,  C.  A. ;  following  dicta  in 
Attenhorough  y.  St.  Katharine's  Dock  Co.,  3  C.  P.  D.  450. 

Interpleader  was  refused  where  the  question  was  substantially  as  to  priorities 
of  bills  of  ladine :  Victor  Sohne  y.  British,  &c.  Steam.  Co.,  W.  N.  (88^  84. 

Certificates  of  shares  and,  semble,  a  chose  in  action  may  be  the  suoject  of 
interpleader :  Bohinson  y.  Jenkins,  24  Q.  B.  D.  275,  C.  A. 

Interpleader  will  not  lie  as  between  parties  to  a  wager ;  secus,  semble  as 
between  one  of  the  parties  and  a  stranger :  Shoolbred  y.  Boberts,  (1900)  2 
Q.  B.  497,  C.  A. 

By  r.  2,  **  the  applicant  must  satisfy  the  Court  or  a  Judge,  by  affidavit  or 
otherwise,  (a)  that  tiie  applicant  claims  no  interest  in  the  subject-matter  in 
dispute,  other  than  for  charges  or  costs ;  and  (b)  that  the  applicant  does  not 
collude  with  any  of  the  claimants ;  and  (c)  that  the  ap|>licant,  except  where 
he  is  a  sheriff  or  other  officer  charged  with  the  execution  of  process  by  or 
under  the  authority  of  the  High  Court,  who  has  seized  goods  and  who  has  with- 
drawn from  possession  in  consequence  of  the  execution  creditor  admitting  the 
daim  of  the  claimant "  under  r.  16,  v.  inf.,  *4s  willing  to  pay  or  transfer  the 
subject-matter  into  Court,  or  to  dispose  of  it  as  the  Court  or  a  Judgemavdirect.'' 

U  nder  the  former  practice  the  affidavit  had  in  general  to  be  made  by  the 
applicant  himself :  Wood  v.  Lyne,  4  D.  &  S.  16 ;  but  an  affidavit  by  two  only 
out  of  four  Pits  has  been  accented:  Glover  y.  Beynolds,  W.  N.  (67)  97;  16 
L.  T.  84 ;  and  under  special  circumstances  leave  was  given  to  the  solr 
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to  make  it  quantum  vaieat :  Larabrie  y.  Browne  1  D.  &  J.  20i.  In  Ndaon 
y.  Barter,  2  H.  &  M.  334,  an  interim  injunction  for  a  fortnight  was  g^ranted 
on  the  affidavit  of  the  a^nt  of  the  Pits,  to  be  extended  to  the  heaiing  on 
Pits  filing  their  a£B.dayit  before  then.  If  not,  Defts  to  be  at  liberty  to 
proceed. 

In  the  case  of  a  oo.  suing  by  its  registered  public  officer,  he  should  make 
the  affidavit,  stating  that,  to  the  best  of  his  knowledge  and  belief,  the  oo.  does 
not  collude :  Bigndd  y.  Audland,  11  Sim.  23. 

Where  i^Q  affidavit  was  met  by  evidence  charging  collusion,  the  Pit  had  to 

Sve  an  undertaking  as  to  damages :  Manby  v.  Sobin»on,  4  Ch.  347 ;  and 
eft  could  at  the  hearing  show  that  there  was  collusion,  or  that  it  was  not  a 
proper  case  for  interpleaaer :  Touimin  y.  Reid,  14  Beav.  499. 

Tne  lAdavit  need  not  state  the  facts :  Walhanke  y.  Sparks,  1  Sim.  385 ;  nor 
will  the  claimants  be  allowed  the  costs  of  affidavits  wnich  so  solely  into  the 
merits  as  between  themselves :  Poland  v.  Coall,  Ir.  Bep.  7  U.  L.  108. 

A  bill  by  the  owner  of  land  subject  to  a  charge  to  wnich  conflicting  claims 
were  made,  but  no  proceedings  taken,  was  held  not  to  be  an  interpleader  IhII, 
nor  to  require  an  affidavit  of  no  collusion  :  Vyvyan  v.  F.,  4  D.  F.  &  J.  183. 

On  paying  into  Court  the  deposit,  an  auctioneer  was  allowed  to  have 
interpleader,  and  to  deduct  his  charges  without  prejudice :  Annafey  y. 
Mug^dge,  1  Madd.  693 ;  but  in  MiicheU  v.  Hayne,  2  S.  &  S.  63,  the 
auctioneer's  interest  in  the  deposit  was  held  an  objection  to  the  suit.  In 
Farthrothtr  y.  Prattent,  6  Pri.  303,  the  auction  duty  alone  was  deducted. 

The  word  **  charges  "  in  r.  2  is  not  confined  to  the  charges  of  the  sheriff, 
but  includes  those  of  a  wharfinger :  De  Bothm:hUde  v.  Morrison,  Kehtwtch  A  Co., 
24  Q.  B.  D.  760,  0.  A. 

Collusion  within  clause  (b)  of  the  rule  does  not  imply  moral  delinquency, 
but  extends  to  a  case  where  the  stakeholder  identifies  himself  in  interest  witn, 
or  has  necessarily  a  preponderating  interest  in  favour  of,  one  of  the  parties : 
Murietta  y.  South  American  Co.,  62  L.  J.  Q.  B.  396. 

Where  a  stakeholder  takes  an  indemnity  from  one  of  two  rival  claimants, 
an  objection  on  the  score  of  collusion  cannot  be  taken  by  that  claimant : 
Thompson  y.  Wright,  13  Q.  B.  D.  632 ;  distinguishing  Tucker  v.  Morris^  1 
Or.  &  M.  73 ;  and  Belcher  y.  Smith,  9  Bing.  82. 

By  r.  3,  '*  the  applicant  shall  not  be  disentitled  to  relief  by  reason  only  that 
the  titles  of  the  claimaints  have  not  a  common  origin,  but  are  adverse  to  and 
independent  of  one  another." 

Pormerly  interpleader  did  not  lie  in  Equity,  except  for  the  same  debt 
daimed  by  several  persons  in  privity  of  contract  or  tenure  as  mortgagor  and 
mortgagee,  trustee  and  c.  q,  t. :  Dungey  y.  Angove,  2  Yes.  jim.  310 ;  Story, 
Eq.  J.  §  812. 

And  the  debt  must  have  been  the  same  in  amount :  Bigndd  v.  Audland, 
11  Sim.  23;  and  also  the  same  in  fact:  Glyn  v.  Duesbury,  11  Sim.  139; 
Dungey  v.  Angove,  2  Ves.  iun.  307 ;  Cochrane  v.  O^Brien,  2  J.  &  Lat.  380. 

But  interpleader  would  lie  in  a  case  where  the  debtor  had  notice  of  claims 
and  liens  of  various  amounts  on  the'  debt :  Hamilton  y.  Marks,  6  D.  &  S. 
638. 

An  agent  or  tenant,  being  unable  to  dispute  the  title  of  his  principal  or 
landlord,  was  not  entitled  te  interpleader  on  claims  by  his  principal  or  by  his 
landlord  for  rent,  another  claiming  it  under  an  adverse  or  paramount  title : 
Dungey  v.  Angove,  2  Ves.  jun.  304,  310 ;  Cook  y.  E.  Rosslyn,  1  Gif.  167,  170; 
7  W.  K.  637 ;  Crawford  y.  Fisher,  1  Ha.  436 ;  Crawshay  y.  Thornton,  2  My. 
&  C.  1,  20 ;  except  where  the  principal  or  landlord  had  created  a  subsequent 
interest  in  another:  76.  21;  Clarke  v.  Byne,  13  Ves.  383  b;  Pearson  v.  Cordon, 
2  Buss.  &  M,  606 ;  Smith  y.  Hammond,  6  Sim.  10 ;  or  where  the  agent  did 
not  know  whom  he  ought  to  treat  as  his  principal :  Suart  y.  Welch,  4  My.  & 
0.  306. 

But  any  estoppel  binding  the  execution  debtor  will  not  bind  the  execution 
creditor,  who  may  set  up  tne  ri^ht  of  a  third  person  even  though  superior  to 
his  own,  e.  g,,  that  hired  goods  in  the  possession  of  the  debtor,  and  claimed 
by  the  letter,  were  in  fact  vested  in  the  letter's  trustee  in  bankruptcy: 
Richards  v.  Jenkins,  18  Q.  B.  D.  461,  C.  A. ;  and  see  Robinson  y.  Jenkins,  24 
Q.  B.  D.  276,  C.  A.,  where  stockbrokers,  though  precluded  from  setting  up 
theyiM  tertii  against  Iheir  principal,  were  nevertheless  allowed  to  into^lead ; 
and  Rogers  v.  Lambert,  (1891)  1  Q.  B.  318,  C.  A.,  pointing  out  that  the  pro- 
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yifiion  in  eeot.  12  of  the  0.  L.  F.  Act,  1860|  has  materially  modified  the 
piinciple  on  which  Crawahay  y.  Thomtony  sup,,  was  decided. 

FBOCEDTTBE  IN  INTEBPLEADEB. 

By  r.  4,  where  the  applicant  is  a  Deft,  application  for  relief  may  be  made 
at  any  time  after  service  of  the  writ  of  summons. 

By  r.  5,  the  applicant  may  take  out  a  summons  calling  on  the  claimants  to 
appear  and  state  the  nature  and  particiQars  of  their  claims,  and  either  to 
maintain  or  relinquish  them. 

As  to  form  of  interpleader  summons,  see  D.  0.  F.  SIO  et  aeq, ;  and  as  to 
seryice  out  of  jurisdiction,  v.  aup.  Chap.  11.  p.  13. 

By  r.  6,  if  the  application  is  made  by  a  Deft  in  an  action,  the  Court  or  a 
Judge  may  stay  all  further  proceedings  in  the  action. 

By  r.  7,  if  the  claimants  appear  in  pursuance  of  the  summons,  the  Court  or 
a  Judge  may  order  either  that  any  claimant  be  made  a  Deft  in  any  action 
already  commenced,  in  respect  of  the  subject-matter  in  dispute  in  lieu  of  or 
in  addition  to  the  applicant,  or  that  an  issue  between  the  claimants  be  stated 
and  tried,  and  in  the  latter  case  may  direct  which  of  the  claimants  is  to  be 
Fit,  and  which  Deft. 

There  is  no  jurisdiction  to  limit  the  defences  of  the  substituted  Deft  to 
those  available  to  the  original  Deft :  Gerhard  y.  Monittgue  &  Co,,  61  L.  T. 
664;  38W.  R.  76. 

Haying  regard  to  r.  13,  an  issue  must  apparently  be  tried  before  a  Judge 
alone  unless  trial  by  jury  is  expressly  ordered:  Hamlyn  y.  Bettdey,  6  Q.  B.  D. 
63,  C.  A.,  being  in  effect  oyermled. 

For  forms  of  order,  see  App.  K.,  Nob.  50  to  56 ;  and  for  forms  of  issue, 
V,  sup,  pp.  378 — 383. 

miere  the  claimant  is  a  receiver,  he  may  be  directed  to  hold  the  goods 
instead  of  paying  the  value  into  Court :  Purkisa  y.  Holland,  31  S.  J.  702. 

By  r.  8,  '^  the  Court  or  a  Judge  may,  with  the  consent  of  both  claimants, 
or  on  the  request  of  any  claimant,  if,  having  regard  to  the  value  of  the 
subject-matter  in  dispute,  it  seems  desirable  so  to  do,  dispose  of  the  merits 
of  meir  claims  and  decide  the  same  in  a  summary  manner  and  on  such  terms 
as  may  be  just." 

That  sudi  summary  decision  cannot  be  appealed  from  eyen  by  consent,  see 
Dodds  y.  Shepherd,  1  Ex.  D.  75 ;  24  W.  R.  322 ;  Lyon  y.  Morris,  19  Q.  B.  D. 
139,  C.  A. 

As  to  the  limit  of  £50  being  adopted  in  the  absence  of  consent,  see 
Ttmham  y.  Oreenside,  dkc,  Co,,  37  Ch.  D.  294. 

By  r.  9,  **  where  the  question  is  a  question  of  law,  and  the  facts  are  not  in 
dispute,  tiie  Court  or  a  Judge  may  either  decide  the  question  without  direct- 
ing the  trial  of  an  issue,  or  order  that  a  special  case  be  stated  for  the  opinion 
of  the  Court.  If  a  special  case  is  stated,  0.  xxxiy  shall,  as  far  as  apphcable, 
apply  thereto." 
As  to  special  case  under  0.  xxxiy,  v,  sup.  Chap.  XXI. 
B^  r.  10,  '*  if  a  claimant,  having  been  duly  served  with  a  summons  calling 
on  mm  to  appear  and  maintain,  or  relinquish,  his  claim,  does  not  appear  in 
pursuance  of  the  summons,  or,  having  appeared,  neglects  or  refuses  to 
comply  with  any  order  made  after  his  appearance,  the  Court  or  a  Judge  may 
make  an  order  declaring  him,  and  aU  persons  claiming  under  him,  for  ever 
barred  against  the  apphcant,  and  persons  claiming  under  him,  but  the  order 
shall  not  affect  the  rights  of  the  claimants  as  between  themselves." 

It  will  be  thus  seen  that  the  Court,  when  making  the  order  for  interpleader, 
may  adopt  any  of  the  following  courses : — 

1.  It  may  make  any  claimant  a  Deft  in  any  action  commenced  in  respect  of 

the  subject-matter :  0.  Lyii,  7. 

2.  It  may  direct  an  issue :  0.  Lyn,  7. 

3.  It  may  dispose  of  the  merits  summarily :  (a)  by  consent ;  or  (6)  where 

the  amount  is  small :  0.  Lyii,  8 ;  or  (c)  where  the  question  is  one  of 
law,  and  the  facte  are  not  in  dispute :  0.  Lyn,  9. 

4.  Where  a  claimant  does  not  appear,  or  appears  and  refuses  to  comply 

with  any  order,  it  may  make  an  order  barring  his  claim :  0.  Lyn,  10. 

5.  Where  the  question  is  one  of  law  only,  it  may  order  a  special  case  to  be 

stated :  0.  Lyn,  9. 
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By  r.  14,  "  where  in  any  interpleader  prooeeding  it  is  neoeesary  or 
expedient  to  make  one  order  m  eevexul  causes  or  matters  pending  in  eevsal 
diyisions,  or  before  different  Judges  of  the  same  diTision,  such  order  may  be 
made  by  the  Court  or  Jud^  before  whom  the  interpleader  proceeding  may 
be  taken,  and  shall  be  entitled  in  all  such  causes  or  matters ;  and  any  sucn 
order  (subject  to  the  ri^ht  of  appeal)  shall  be  binding  on  ^e  parties  in  aJl 
such  causes  or  matters/' 

APPEALS. 

By  r.  11,  "  except  where  otherwise  proyided  by  statute,  the  judgment  ia 
any  action  or  on  any  issue  ordered  to  be  tried  or  stated  in  an  interpLeadar 
proceeding,  and  the  decision  of  the  Court  or  a  Judge  in  a  summaiy  way, 
under  r.  8  of  this  Order,  shall  be  final  and  oondusiye  against  the  claunante, 
and  all  persons  claiming  under  them,  unless  by  special  leaye  of  the  Couit  or 
Judge,  as  tiie  case  may  oe,  or  of  the  C.  A." 

Bules  8  and  11  must  be  read  in  connection  with  sect.  17  of  fhe  C.  L.  P. 
Act,  I860,  which  enacts  that  **  the  judgment  in  any  such  action  or  issue  as 
may  be  directed  by  the  Court  or  a  Judge  in  any  interpleader  proceedingB, 
and  the  decision  of  the  Court  or  Judge  in  a  summary  manner,  shall  be  fisal 
and  conclusive  against  the  parties  and  all  persous  claiming  by,  from,  or 
imder  them";  and  with  the  provision  of  sect.  20  of  the  Appellate  Jurisdiction 
Act,  1876,  enacting  that  where  by  Act  of  Parliament  it  is  provided  that  the 
decision  of  any  Court  or  Judge  whose  jurisdiction  is  transferred  to  the  High 
Court  of  Justice  is  to  be  final,  an  appeal  shall  not  lie  from  that  Court  or  a 
Judge  thereof  to  the  C.  A.  The  rules  do  not  give  a  right  of  appeal  where 
there  was  none  under  the  Act  of  1860,  and  no  appeal  lies  to  the  C.  A,  noria 
there  power  to  give  leave  to  appeal,  in  the  case  of  summary  judgments  and 
decisions  falling  within  the  operation  of  sect.  17,  whether  made  imder  r.8 
or  r.  9 :  Water  house  v.  Oilbtrt,  15  Q.  B.  D.  569,  C.  A. ;  Lyon  v.  Morrii, 
19  a  B.  D.  139,  C.  A. ;  Turner  v.  BridgeU,  9  Q.  B.  D.  55,  C.  A. ;  BryiuAy. 
Reading,  17  Q.  B.  D.  128,  C.  A. ;  Re  Tarn,  (1893)  2  Ch.  284.  But  the  word 
"parties,"  in  sect.  17  of  the  Act  of  1860,  does  not  include  the  sheriff,  who  can 
therefore  appeal :  Smith  v.  Dariow,  26  Ch.  D.  605,  C.  A. 

The  words  '*  except  where  otherwise  provided  by  statute,"  in  r.  11,  estend 
to  the  Jud.  Acts,  and  after  trial  of  an  interpleader  issue  there  is,  under 
8.  19  of  the  Jud.  Act,  1873,  the  same  right  of  appeal  from  the  jud^ent  wi^ 
respect  to  the  finding  of  the  facts  or  rulmg  of  the  law  (as  distinguished  from 
the  final  disposal  of  the  whole  matter  of  interpleader)  as  in  the  case  of  any 
other  judgment  or  order :  Davjson  v.  Fox,  14  Q.  B.  I),  377,  C.  A. ;  but  when 
the  Judge  has  pronounced  judgment  disposing  of  the  whole  matter,  there  is 
an  appeal  only  by  leave  :  Robinson  v.  2'ucker,  14  Q,  B.  D.  371,  C.  A-,  ques- 
tioning Burstall  v.  Bryant,  12  Q.  B.  D.  103.  *  Where  an  issue  is  tried  oy  a 
jury,  any  motion  for  a  new  trial,  or  to  set  aside  a  verdict,  finding,  or  judg- 
ment, is  now  to  be  heard  and  determined  by  the  C.  A.,  and  not  by  a 
Divisional  Court :  Jud.  Act,  1890  (53  &  54  V.  c.  44),  s.  1. 

By  r.  13,  '*  O.  XXXT  and  O.  xxxYi  shall,  with  the  necessary  modifications, 
apply  to  an  interpleader  issue ;  and  the  Court  or  a  Judge  who  tries  the  issue 
may  finally  dispose  of  the  whole  matter  of  the  interpleader  proceedings, 
including  all  costs  not  otherwise  provided  for." 

COSTS. 

By  r.  15,  the  Court  or  a  Judge  may,  in  or  for  the  purposes  of  any  inter- 
pleader proceedings,  make  all  such  orders  as  to  costs  and  all  other  mattere  as 
may  be  just  and  reasonable. 

Under  the  former  practice.  Pit,  if  in  the  right,  was  held  entitled  to  hia 
costs,  and  out  of  the  fund  in  Court,  if  any :  Olynn  v.  Locke,  3  D.  &  War. 
11,  24 ;  Hale  v.  Saloon,  ikc,  Co»,  4  Drew.  492 ;  and  see  Clench  v.  Doofey,  56 
L.  T.  122 ;  or  to  a  lien  upon  it:  Aldridge  v.  Meaner,  6  Ves,  418;  CampbeU  v. 
Solomons,  1  S.  &  S.  462 ;  and  (inquiries  being  sent)  to  be  paid  out  of  it  at 
once  without  prejudice:  Sec,  for  India  v.  Kelson,  L.  Jj.,  Form  5,  «if». 
p.  501. 

Pit  could  obtain  his  costs  at  once  on  motion,  unless  his  right  to  interplead 
was  disputed,  in  which  case  he  had  to  set  down  the  cause :  Jones  v.  GHham, 
G.  Coop.  49. 
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A  stakeholder  litigating  the  claims  separately  lost  his  right  to  costs  against 
the  successful  claimant :  Laing  y.  Zeden^  9  Ch.  736 ;  17  Eq.  107. 

Where  the  conflicting  claim  was  withdrawn  after  suit  brought,  Pit  had 
his  costs  up  to  that  time :  Olynn  y.  LotJcBy  3  D.  &  War.  11 ;  6ifp.  p.  502 ; 
Symea  y.  Mdgnay,  20  Beay.  47. 

And  see  Mason  y.  Hamiltony  5  Sim.  19 ;  and  as  to  payment  by  Pit  of  costs 
needlessly  incurred  or  increased,  Crawford  y.  Fisher,  1  Ha.  436 ;  E.  <k  W, 
India  Dock  Co,  y.  Littledale,  7  Ha.  57  ;  Jones  y.  Farrell,  1  D.  &  J.  208. 

When  an  interpleader  summons  is  taken  out  by  a  Deft  in  an  action,  he  is 
entitled,  on  bringing  into  Court  the  amount  claimed,  to  deduct  his  taxed  costs 
to  date,  the  question  which  of  the  parties  are  to  be  ultimately  liable  for  such 
costs  being  reseryed  :  Senrle  v.  Matthews^  19  Q.  B.  D.  77,  n. ;  and  see  Oood^ 
man  y.  Blake,  19  Q.  B.  D.  77 ;  C.  y.  D.,  W.  N.  (83)  207  ;  Aplin  y.  Cates,  30 
L.  J.  Oh.  6. 

As  to  giying  security  for  costs  in  interpleader  proceedings,  v,  sup.  Chap.  lY., 
pp.  28,  29. 

Sect.  49  of  the  Jud.  Act,  1873,  preyenting  appeals  as  to  costs  only,  applies 
to  interpleader :  Hartmont  y.  Foster,  8  Q.  B.  I).  82,  C.  A. 


Section  II. — Interpleader  at  the  Instance  op  the  Sheripp. 

1.  Order  for  Sheriff^  to  sell  Goods  seizedy  and  pap  Proceeds  into 

Court — Issue  as  to  Clauns, 

Let  the  said  sherifE  proceed  to  sell  the  goods  and  chattels  seized  by 
him  under  the  writ  of  Ji.  fa.  issued  in  this  action,  and  lodge  the  net 
proceeds  of  the  sale  after  deducting  the  expenses  thereof  [1/  so,  and 
the  possession  money  from  .the  —  day  of  — ]  in  Court  as  directed  in 
the  schedule  hereto;  And  Let  the  following  issue  be  tried  &c.  [see 
Forms  1  and  2,  sup.  p.  369],  that  is  to  say,  whether  at  the  time  of  the 
seizure  by  the  sheriff  the  goods  &c.  were  the  property  of  the  said  C. 
{the  claimant)  or  of  the  said  D.  {the  execution  creditor) ;  And  Let  no 
action  be  brought  against  the  said  sheriff  for  the  seizure  of  the  said 
goods  [I/so,  Adjourn  &c.] — Liberty  to  apply  [add  Lodgment  Schedule, 
Form  No.  1]. 


2,  Sheriff  to  withdraw  on  Claimant  paying  into  Courts  and  payinent 
of  Possession  Money — In  default^  Sheriff  to  sell — Issue  directed. 

Let  W.,  on  or  before  &c.,  lodge  in  Court,  as  directed  in  the  schedule 
hereto,  Three  hundred  pounds ;  And  Let,  upon  lodgment  of  the  sum  of 
Three  hundred  pounds  in  Court  on  or  before  &c.,  and  upon  payment 
to  the  said  sheriff  of  the  possession  money  from  &c.,  the  said  sheriff 
withdraw  from  the  possession  of  the  goods  seized  by  him  under  the 
writ  of  f,  fa,  herein ;  And  Let,  unless  such  first-mentioned  payment 
be  made  within  the  time  aforesaid,  the  said  sheriff  proceed  to  sell  the 
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goods,  and  within  ten  days  from  the  zeoeipt  thereof  pay  the  pro- 
oeeds  of  the  sale,  after  deducting  the  expenses  thereof  and  the  pos- 
session money,  into  Comt  as  directed  in  the  schedule  hereto,  subjeot 
to  further  order ;  And  Let  the  parties  proceed  to  the  trial  of  an  issue 
in  this  Court  whether  at  the  time  of  the  seizure  by  the  sherilE  the 
goods  seized  were  the  property  of  W.  as  against  the  said  oo.,  and 
W.  is  forthwith  to  furnish  to  the  sheriffs  agents  a  copy  of  &e 
inventory  exhibited  to  her  affidavit ;  And  Let  the  issue  be  prepared 
and  delivered  by  the  Pit  therein  within  twenty-two  days  from  this 
date,  and  be  returned  by  the  Deft  therein  within  four  days  after 
delivery  thereof,  and  be  tried  at  Leeds  in  the  county  of  York ;  And 
the  question  of  costs  and  all  further  questions  are  reserved  to  be  dealt 
with  at  the  trial  of  the  said  issue,  and  no  action  is  to  be  brought 
against  the  said  sheriff  for  the  seizure  of  the  said  goods  [_add  Lodgment 
Schedule,  Form  1]. — See  Re  The  Neivmarkei  Collieries,  Briekworki^ 
and  Pottery  Co.^  Ld.,  Pearson,  J.,  at  Chambers,  26  March,  1885, 

B.  927. 

8.  Sheriff  to  remain  in  Possession  on  default  of  Payment  or  giving 

Security. 

Let  upon  payment  of  the  sum  of  £ —  into  Cotirt  &c.,  or  upon  the 
said  C.  giving  security  to  be  approved  by  the  Judge,  the  said  sheriff 
withdraw  &c.  [Form  2,  sup,']  ;  And  Let  in  the  meantime,  and  untQ 
such  payment  shall  be  made,  or  security  given,  the  said  sheriff  con- 
tinue in  possession  of  the  said  goods  and  chattels ;  And  Let  the  said 

C.  {claimant)  pay  possession  money  for  the  time  he  shall  so  continue, 
unless  the  said  0.  {claimant)  shall  desire  the  said  goods  and  chattels  to 
be  sold  by  the  sheriff,  in  which  case  the  sheriff  is  to  seU  the  same,  and 
lodge  the  proceeds  of  the  sale,  after  deducting  tiie  expenses  thereof 
and  the  possession  money  from  this  date,  in  Court  &c.,  to  abide  further 
order  herein ;  Let  the  following  issue  &c.  [Form  2,  sup.  p.  369 ;  Add 
Lodgment  Schedule,  Form  1]. 

4,  Summary  Order  by  Consent  for  Sheriff  to  mthdraw — 0.  lvii,  8. 

And  C,  the  claimant,  and  £.,  the  execution  creditor,  having,  by  their 
solrs,  consented  that  the  claim  made  by  the  said  C.  should  be  disposed 
of  on  the  merits,  and  determined  in  a  summary  manner,  and  the  Judge 
being  of  opinion  that  the  goods  in  question  were  at  the  time  of  their 
seizure  by  the  sheriff  the  property  of  the  said  C. ;  Let  the  sheriff 
withdraw  from  the  possession  of  the  said  goods ;  And  Let  no  action  be 
brought  against  the  sheriff ;  And  Let  the  said  £.  pay  the  said  C.  his 
costs,  to  be  taxed  &c. 

5.  Sheriff  to  proceed  to  selly  and  to  raise  and  pay  Claim  and 

Huppenses — 0.  lvii,  12. 

Let  the  said  sheriff  proceed  to  sell  so  much  of  the  goods  and 
chattels  seized  under  the  writ  of  Ji.  fa,,  issued  in  this  action  as  will 
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Batiflfy  the  expenses  of  the  said  sale ;  the  rent  (if  anj)  duej  the  claim 
of  the  said  0.  the  claimant,  and  the  said  execution ;  And  Let  out  of  the 
proceeds  of  the  said  sale  (after  deducting  the  expenses  thereof,  and 
rent,  if  any),  the  said  sheriff  pay  to  the  said  C.  the  amount  of  his  said 
claim,  and  to  the  said  E.,  the  execution  creditor,  the  amount  of  his 
execution,  and  the  residue  (if  any)  to  the  Deft ;  And  Let  no  action  be 
brought  against  the  said  sheriff. 

6.  Order  barring  Claim  in  favour  of  Execution  Creditor. 

Let  0.,  the  claimant,  be  barred  from  &c.  [either  as  to  the  whole  or 
part  of  the  subject-matter  of  his  claim^y  and  pay  to  the  said  E.  the 
execution  creditor's  costs  of  &c.,  occasioned  by  the  claim,  to  be 
taxed  &c. 

7.  Interpleader  Order  in  Chancery  Action  by  Sheriffs  where  the  Trustee 
in  Bankruptcy  and  Execution  Creditor  diluted  the  Right  to  the 
Proceeds  under  Writ  ofMeri  Facias. 

**  Tax  the  Pit's  costs  of  the  action ;  And  Let  the  £ —  New  Cons. 
{proceeds  of  execution)  in  Court  to  the  credit  of  this  cause  &c.  be  sold ; 
And  Let  out  of  the  money  to  arise  by  such  sale,  and  £ —  cash  in  Court 
to  the  credit  &c.,  the  said  costs  when  taxed  be  paid  to  &c. ;" — But 
if  the  money  to  arise  by  the  sale  and  the  cash  shall  be  insufficient,  the 
whole  to  be  paid  on  account,  and  the  residue,  if  any,  to  be  paid  to  the 
Pit  by  the  Defts  Myatt  {bankrupt's  trustee)  and  Mann  {execution  creditor)^ 
and  any  residue  of  the  fund  after  payment  of  the  Pit's  costs  to  be 
paid  to  the  Deft  Myatt  without  prejudice  to  his  right  to  be  repaid  by 
Deft  Mann  what  he  shall  pay  in  respect  of  the  Pit's  costs  ; — ''  And 
Let  the  Deft  Mann  pay  to  the  Dett  Myatt  what  shall  be  paid  to  the 
Pit  out  of  the  money  to  arise  by  the  said  sale  and  the  said  cash,  and 
Let  him  also  repay  to  the  Deft  Myatt  what,  if  anything,  he  shall  so 
pay  as  aforesaid." — ^Liberty  to  apply. — Child  y-  Mann,  V.-C.  S.,  26 
Feb.  1867,  A.  849  ;  S,  C,  3  Eq.  806. 

The  Payment  Schedide  to  this  order  would  contain  directions  for  carrying 
out  the  aboTe  terms :  see  Payment  Schedule,  Forms  Nos.  32  and  35. 

For  decree,  in  interpleader  suit  by  the  sheriff,  adjudicating  on  the  rights  of 
the  Defts  to  the  goods  taken  in  execution,  and  providing  for  the  payment  of 
the  Pit's  costs  of  the  suit  by  the  Defts  in  tne  wrong,  see  HaJe  y.  Met, 
Saloon  Omnibus  Co,,  V.-O.  K.,  4  March,  1859,  A.  1183 ;  8,  0.,  4  Drew,  492. 

For  forms  of  proceedings  in  interpleader  by  sheriff,  see  D.  C.  F.  814,  815. 

NOTES. 
INTEXtFLEADSB  AT  DTSTANOE  OF  SHEBIFF. 

By  0.  Lvn,  1,  relief  by  way  of  interpleader  may  be  granted  where  the 
appHoant  is  a  sheriff  or  other  officer  charged  with  the  execution  of  process  by 
or  under  the  authority  of  the  High  Court,  and  claim  is  made  to  any  money, 
goods,  or  chattels  taken  or  intended  to  be  taken  in  execution  under  any 
process,  or  to  the  proceeds  or  yalue  of  any  such  goods  or  chattels  by  any 
person  other  than  tne  person  against  whom  the  process  issued. 
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Where  the  sheriff  wupaid  out  under  protest  by  a  third  person,  the  money 
so  paid  is  *'  proceeds  or  value  "  of  goods  taken  in  execution  within  this  rule : 
Smith  V.  Critchfiefd,  14  a  B.  D.  873,  C.  A. 

By  r.  12,  '*when  goods  or  chattels  hare  been  seized  in  execution  hf-  a 
sheriff  or  other  officer  charsed  with  the  execution  of  process  of  the  Hjg^ 
Court,  and  any  claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale  or 
otherwise,  to  the  goods  or  chattels  by  way  of  security  for  debt,  the  Court  or 
a  Judge  may  order  the  sale  of  the  whole  or  a  part  thereof,  and  direct  the 
application  of  the  proceeds  of  the  sale  in  such  manner  and  upon  such  t»ms 
as  may  be  just." 

The  rule  does  not  enable  the  sheriff  to  seize  equities,  and  if  goods  are 
claimed  by  a  mortgagee  imder  a  bill  of  sale,  the  sheriff  is  not  bound  to  inter- 
plead, but  may  with^aw :  Scarlett  y.  Hanson^  12  Q.  B.  D.  213,  C.  A. 

Where  an  interpleader  issue  is  directed  instead  of  a  sale  by  the  sheriff,  the 
appointment  of  a  receiver  and  manager  may  be  ordered  iinder  Jud.  Act, 
1873,  s.  25  (8) :  Howell  v.  Daww>n,  13  Q.  B.  D.  67. 

Where  an  order  is  made  for  sale  and  satisfaction  of  a  claim  out  of  the 
proceeds,  the  claimant  is  not  entitled  to  demand  from  the  sheriff  any  sum 
not  included  in  his  particulars  of  claim  under  r.  5 :  Hockey  y.  Evaju,  18 
Q.  B.  D.  390,  C.  A. 

Where  it  was  doubtful  whether  the  ^oods  would  realize  enough  to  pay  the 
bill  of  sale  holder,  and  neither  the  official  receiver  nor  the  judgment  creditor 
were  willing  to  redeem  or  give  a  guarantee  against  possible  loss,  the  sheriff 
was  ordered  to  withdraw :  Stem  v.  Tegner,  (1898)  1  Q.  B.  37,  C.  A- 

If  the  official  receiver  asks  for  the  delivery  of  the  goods  to  him  under  s.  11 
of  the  Bankruptcy  Act,  1890,  the  operation  of  0.  Lvn,  12,  is,  it  soctis, 
excluded ;  but  if  he  does  not  do  so,  and  asks  for  a  sale,  the  rule  applies : 
8.C. 

The  power  of  the  Judge  at  Chambers  to  make  such  order  as  may  be  "just** 
is  not  limited  by  the  practice  of  the  Courts  of  Equity  in  suits  for  redemption, 
and  though  the'debt  is  payable  by  instalments  at  a  high  interest,  an  order 
for  sale  and  payment  to  the  claimant  of  the  entire  balance,  with  intereet  at 
the  agreed  rate  up  to  the  time  of  payment  only,  may  be  made :  Fonier  v. 
Clowser,  (1897)  2  Q.  B.  362,  C.  A. ;  and  see  Wett  y.  Diproae,  (1900)  1  Ch. 
337. 

When,  in  consequence  of  landlord's  claim  for  rent,  trial  of  an  issue  between 
execution  creditor  and  claimant  was  not  proceeded  with,  the  execution 
creditor  was  first  to  pay  the  sheriff's  costs,  and  the  claimant  to  pay  to  the 
execution  creditor  half  the  sheriff's  costs  from  the  date  of  the  claim:  Law9on 
y.  Carter,  63  L.  J.  Q.  B,  159 ;  W.  N.  (94)  96. 

By  r.  16,  **  where  a  claim  is  made  to  or  in  respect  of  any  goods  or  chattels 
taken  in  execution  under  the  process  of  the  Court  it  shall  be  in  writing,  and 
upon  the  receipt  of  the  claim  the  sheriff  or  his  officer  shall  forthwith  give 
notice  thereof  to  the  execution  creditor  according  to  Form  28  in  Appendix  B. 
or  to  the  like  effect,  and  the  execution  creditor  shall,  within  four  days  after 
receiving  the  notice,  give  notice  to  the  sheriff  or  his  officer  that  he  admits  or 
disputes  the  claim,  according  to  Form  29  in  Appendix  B.,  or  to  the  like 
effect.  If  the  execution  creditor  admits  the  title  of  the  claimant,  and  gives 
notice  as  directed  by  this  rule,  he  shall  only  be  liable  to  such  sheriff  or 
officer  for  any  fees  and  expenses  incurred  prior  to  the  receipt  of  the  notice 
admitting  the  claim." 

Unless  protected  by  this  rule,  the  execution  creditor  is  primarily  liable  for 
the  charges  of  the  sheriff,  who  is  entitled  to  an  order  against  him,  leaving 
him  a  remedy  over  against  the  claimant,  if  unsuccessful :  Smith  y.  Darlow, 
26  Ch.  D.  605,  C.  A. 

By  r.  16a,  '*  when  the  execution  creditor  has  given  notice  to  the  sheriff  or 
his  officer  that  he  admits  the  claim  of  the  claimant,  the  sheriff  may  there- 
upon withdraw  from  possension  of  the  goods  claimed,  and  may  apply  for  an 
order  protecting  him  from  any  action  in  respect  of  the  said  seizure  and  pos- 
session of  the  said  goods,  and  the  Judge  or  Master  may  make  any  such  order 
as  may  be  just  and  reasonable  in  respect  of  the  same :  Provided  always,  that 
the  claimant  shall  receive  notice  of  such  intended  application,  and  if  he  desires 
it,  maj  attend  the  hearing  of  the  same,  and  if  he  attend,  the  Judge  or  Master 
may,  m  and  for  the  purposes  of  such  application,  make  all  such  orders  as  to 
costs  as  may  be  just  and  reasonable." 


SECT.  11.]      Interpleader  at  Instance  of  Sheriff .  513 

The  other  rules  cited  above  (pp.  504,  502)  also  apply  to  interpleader  by 
aherifb. 

As  to  the  duty  of  the  sheriff  to  apply  immediately,  see  Tufton  y.  Harding^ 
6  Jut.  N.  S.  116;  8  W.  B.  122 ;  1  L.  T.  264  ;  29  L.  J.  Ch.  225 ;  and  that  he 
must  show  that  he  did  not  get  into  the  difficulty  by  his  own  wrong,  as  by 
seizing  goods  without  good  reason  to  suppose  they  were  the  debtor's :  S,  O, ; 
and  see  Slingshy  y.  BotUton,  1  Y.  &  B.  334 ;  and  that  damages  are  recoyerable ' 
on  an  interpleader  summons  against  the  hig:h  bailiff  of  the  County  Court 
for  seizure,  though  bon^  fide^  ot  goods  of  tmrd  persons  who  have  suffered 
substantial  grievance :  see  Z.  C,  <fc  D,  Ry,  Co,  v.  CdbU  Gaslight  Co.,  80  L.  T. 
119. 

Where  after  the  proceeds  of  sale  had  been  paid  into  Court,  notice  of  a 
bankruptcy  petition  against  the  debtor  was .  served  on  the  sheriff,  and 
bankruptcy  followed,  the  trustee  in  bankruptcy  was  entitled  to  the 
money  against  the  execution  creditor :  Heathcote  v.  Livesley,  19  Q.  B.  D. 
285. 

Where  goods  seized  in  execution  have  been  claimed,  and  the  claimant  has 
paid  into  Court  money  to  abide  interpleader  issue,  and  the  goods  are  again 
seized  in  execution  by  another  judgment  creditor,  and  again  claimed  by  the 
claimant,  and  an  interpleader  issue  is  ordered,  to  prevent  the  goods  being 
sold  the  claimant  must  pay  money  into  Court  as  security  to  the  second 
€ixecution  creditor:  Kotchie  v.  Golden  Sovereigna,  Ltd,  {Brighty  claimant), 
(1898)  2  Q.  B.  164,  C.  A.  In  general,  goods  have  been  ** taken  in  execution" 
when  they  have  been  seized  under  a^.  fa, :  St.  Marylehone  Vestry  v.  Sheriff 
of  London,  (1900)  1  Q.  B.  Ill  (decided  under  a  local  Act).  By  taking  out  of 
Court  the  money  deposited  by  the  claimant  on  the  first  occasion  the  judgment 
creditor  accepts  the  money  in  lieu  of  the  goods,  and  thereby  estops  hLmself 
in  respect  of  the  same  judgment  from  denying  that  as  agamst  himself  the 
claimant  is  the  owner  of  the  goods ;  and  therefore  the  claimant  is  entitled  to 
judgment  on  the  issue:  Haddow  v.  Morton  {Trout,  claimant),  (1894)  1  Q.  B. 
565,  C.  A. 

Where  an  interpleader  order  has  been  made  under  which  the  sheriff  with- 
draws, execution  has  been  stayed  under  the  Bankruptcy  Act,  1883,  s.  4, 
sub-s.  1  (g),  and  the  judgment  creditor  cannot  issue  a  bankruptcy  notice : 
Exp.  Ford,  18  Q.  B.  D.  369. 

By  the  Bankruptcy  Act,  1890  (53  &  54  V.  c.  71),  s.  1,  a  debtor  commits  an 
act  of  bankruptcy  if  execution  against  him  has  been  levied  by  seizure  of  his 
goods,  and  the  goods  have  been  either  sold  or  held  by  the  sheriff  for  twenty- 
one  days,  *'  provided  that  where  an  interpleader  summons  has  been  taken 
out  with  regard  to  the  goodf  seized,-  the  time  elapsing  between  the  date  at 
which  such  summons  has  been  taken  out,  and  the  date  at  which  the  sheriff  is 
ordered  to  withdraw,  or  any  interpleader  issue  ordered  thereon  is  finally  dis- 
posed of,  shall  not  be  taken  into  account  in  calculating  such  period  of 
twenty-one  days."  Any  person  who  is  for  the  time  being  entitled  to  enforce 
a  final  judgment  is  to  be  deemed  to  be  a  creditor  who  has  obtained  a  final 
judgment  within  sect.  4  of  the  Bankruptcy  Act,  1883. 

Where  goods  taken  in  execution  under  a  judgment  have  been  claimed  by 
a  third  party  before  the  sheriff  has  made  a  return,  and  an  interpleader  sum- 
mons has  been  taken  out,  and  is  pending,  the  judgment  creditor  is  not  in  a 
position  to  issue  execution  for  the  amount  of  the  judgment  debt,  and  there- 
iore*is  not  entitled  to  serve  a  bankritptcy  notice  on  the  judgment  debtor : 
Be  Follows  ;  Exp,  Follows,  (1895)  2  Q.  B.  621. 

Where  the  goods  had  been  sold,  the  sheriff  might  deduct  his  costs  from 
the  money  paid  into  Court ;  but  where  the  goods  h^  not  been,  and  were  not 
to  be  sojd,  he  was  entitled  to  his  costs  from  the  parties  putting  him  in  motion, 
but  not,  in  the  interpleader  suit,  to  costs  of  possession :  Hale  v.  Saloon,  &c. 
Co,,  4  Drew.  492. 

As  to  the  sheriff's  duty  on  a  fieri  facias  where  there  is  a  partnership 
account,  and  his  right  to  mterpleader,  see  Anon,,  W.  N.  (75)  204. 

A  sheriff  who  has  taken  out,  in  respect  of  goods  taken  in  execution  and 
claimed  as  separate  estate  of  the  debtor's  wife,  an  interpleader  summons  on 
which  an  oraer  for  sale  in  default  of  payment  has  been  obtained,  will  not 
be  restrained  by  iujunctioif  in  the  Ch,  Div.  from  selling  the  goods :  Wright 
V.  Bedgrave,  11  Ch.  D.  24,  C.  A. 

A  party  to  interpleader  proceedings  who  brought  an  action  and  obtained 
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an  injunction  against  the  aherifl,  witlumt  waiting  for  the  resolt  of  the  inter- 
pleader, had  to  bear  his  own  coats  of  the  proceedings  against  the  ahenff : 
HUliard  v.  Hanson,  21  Ch.  D.  69,  0.  A. 

The  execution  creditor  who  is  unsuccessful  in  an  interpleader  issue  is  liaUs 
to  repay  to  the  claimant  the  charges  of  the  sheriff  which  he  hajs  dednded 
from  the  amount  of  the  levy :  Blaker  v.  Seager,  76  L.  T.  392. 

The  claimant,  if  successful,  is  entitled  to  recover  from  the  execution 
creditor  the  sheriff's  charges  subsequent  to  the  interpleader  order :  Goodman 
T.  Blake,  19  Q.  B.  D.  77. 

Any  special  damage  to  the  claimant  may  be  adjudicated  on,  and  whether 
it  is  or  not,  no  other  action  can  be  maintained  by  him  for  damages :  Death 
T.  Earrison,  L.  E.  6  Ex.  16 ;  and  see  Cramer  v.  Maihew,  7  Q.  B.  I).  425. 

The  Judge  has  power  to  adjudicate  as  to  damages,  although  the  goods, 
havinffbeen  sold,  are  no  longer  in  the  control  of  the  Court :  MiUs  t.  Benneif, 
6  Ex.  I).  313,  C.  A. 

A  sheriff  cannot  be  ordered  to  pay  costs  in  interpleader  proceedings.  He 
is  no  party  to  the  issue  nor  in  any  sense  a  co-defendant.  H  ordered  to  pay 
costs  his  proper  course  is,  not  to  appeal  against  the  order,  but  to  obtain  a 
prohibition  :  Temple  v.  T.,  63  L.  J.  Q.  B.  556, 

By  r.  17,  **  where  the  execution  creditor  does  not  in  due  time,  as  directed 
by  the  last  precedine  rule,  admit  or  dispute  the  title  of  the  claimant  to 
the  goods  or  chattels,  and  the  claimant  does  not  withdraw  his  daim 
thereto  by  notice  in  writing  to  the  sheriff  or  his  officer,  the  sheriff  may 
apply  for  an  interpleader  summons  to  be  issued,  and  should  the  claimant 
withdraw  his  claim  by  notice  in  writing  to  the  sheriff  or  his  officer,  or  the 
execution  creditor  in  like  manner  serye  an  admission  of  the  title  of  tiie 
claimant  prior  to  the  return  day  of  such  summons,  and  at  the  same  time  give 
notice  of  such  admission  to  the  claimant,  the  Judge  or  Master  may,  in  and 
for  the  purposes  of  the  interpleader  proceedings,  make  all  such  orders  as  to 
costs,  fees,  charges,  and  expenses,  as  may  be  just  and  reasonable." 

Where  a  claim  is  made  to  goods  taken  in  execution  by  the  bailiff  of  a 
County  Court,  and  the  claimant  does  not  make  the  depositor  ^Ye  the  security 
required  by  s.  156  of  the  County  Courts  Act,  1888,  ana  the  bailiff  sells  accord- 
ingly, the  purchaser  acquires  a  good  tiUe  to  the  goods  although  it  sub- 
sec^uently  appears  that  they  were  tiie  property  of  the  claimant  at  the  time  of 
seizure:  Ooodlock  v.  Cousins,  (1897)  1  Q.  jB.  348. 

By  the  County  Courts  Act,  1888  (51  &  52  V.  c.  43),  s.  157,  where  daims  are 
made  to  goods  taken  in  execution  under  the  process  of  a  County  Court,  the 
registrar  may,  on  the  application  of  the  high  bailiff,  issue  a  summons  calling 
the  party  issuing  the  process  and  the  claimant  before  the  Court,  and  the 
Judge  may  adjumcate  upon  such  claim,  and  as  to  any  damages  arising  out 
of  the  execution. 

For  practice  under  this  section,  see  County  Court  Orders,  1889. 

As  to  appeal  in  interpleader  from  County  Court,  see  sect.  157 ;  and  Lumh 
V.  Teal,  22  Q.  B.  D.  675 ;  Collis  y.  Lewis,  20  Q,  B.  D.  202 ;  Thomas  v, 
Kelly,  13  App.  Cas.  506;  Chit.  Arch.  1528;  and  as  to  interpleader  generally« 
Ih.  1354  et  seq, ;  County  Court  Annual  Pr.  Pt.  ly.  Ch.  iii. ;  Pt.  vi.  Ch.  iii. 
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CHAPTER  XXX. 

NE  EXEAT  REGNO. 


1.  Order  for  Writ  to  Issue. 

Upon  motion  &q.,  and  upon  reading  an  affidavit  of  &c.,  filed  Ao. 
[^Enter  evidence,  and  if  "before  appearance,  and  the  writ  of  summons 
issued  in  this  action  on  the  —  daj  of  — ]  ;  and  the  Fit  bj  his  counsel 
undertaking  &c.  [see  Form  1,  p.  518,  as  to  damages],  This  Court  doth 
order,  that  a  writ  [or  one  or  more  writ  or  writs]  of  ne  exeat  regno  do 
issue  against  the  said  Deft  A.,  until  this  Court  make  other  order  to 
the  contrary ;  And  the  said  writ  [or  writs]  is  \or  are]  to  be  marked  for 
security  in  the  sum  of  £ —  in  words  at  length,  and  not  in  figures. 

For  like  order  on  affidavit,  certificate  and  terms  as  abovo,  see  Clo^t  y.  (7., 
V.-O.  K.  B.,  24  July,  1851,  A.  1169;  and  see  Beverley  v.  Croivcy  V.-C.  K.  B., 
13  June,   1850,  A.  1688;  Stanley  y.  Pievins,  V.-C.  K.  B.,  27  March,  1849, 

A.  753. 

For  order  for  the  writ  after  decree,  see  Evezard  v.  Burke,  M.  E.,  20  July, 
1876,  A.  1274. 

After  decree  for  accounts,  and  sum  certified  to  be  due  from  Deft,  see 
Henry  y.  Walden,  L.  C,  1  May,  1766,  A.  234. 

For  order  for  the  writ  as  iJetween  co-Defts  before  the  time  fixed  by  the 
decree  for  payment  of  an  amount  admitted  to  be  due,  and  before  the  decree 
had  been  drawn  up,  see  Sobey  v,  S.,  V.-C.  B.,  14  Dec.  1872,  B.  3099. 

And  for  form  of  writ  of  ne  exeat,  see  Braith.  229 ;  Beames,  ^e  exeat,  23  ; 
D.  C.  F.  852. 

2.   Writ  Discharged  on  Deft  giving  Security, 

Upon  appeal  from  order  dismissing  Deft's  motion,  and  for  leave  to 
go  out  of  the  jurisdiction  for  twelve  months,  he  undertaking  then  to 
return — "  Let,  upon  the  Deft  M.  giving  security  to  the  amount  of 
£1,000,  with  two  sureties,  such  security  to  be  approved  by  the  (Judge), 
to  answer  such  sum  as  may  be  found  due  from  him  in  this  cause, 
the  writ  of  ne  exeat  regno  issued  in  this  action  be  discharged ;  And  Let 
the  order  dated  &c.,  be  also  discharged,  except  so  much  thereof  as 
ordered  that  the  Deft  M.  should  pay  to  the  Fit  his  costs  of  that 
application,  to  be  taxed  &c." — See  Lee  v.  Melendez,  L.  C,  11  Jan.  1849, 

B.  360. 

For  order,  that  on  Deft  giving  security,  to  be  approved  of  by  the  Master, 
for  the  amount  certified  due  from  him  under  decree,  and  paying  costs,  to  be 
taxed,  he  be  discharged  out  of  custody,  see  Henry  v.  Waldefti,  L.  C,  30  June, 
1766,  A.  299. 

For  order,  that  upon  Deft,  while  in  gaol,  executing  a  security,  approved 
by  the  Court,  and  iaentified  by  the  registrar,  for  the  balance  due  from  him, 
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he  be  disdiar^ed  from  custody,  and  that  he  pay  the  costs  of  the  writ  of  m 
taxai  and  assignment,  and  of  his  application  to  discharge  the  writ,  or  in 
default  that  the  costs  be  added  to  the  security,  see  86bty  y.  £^m  V.-C.  B., 
11  Jan.  1873,  B.  5 ;  15  Eq.  200. 

3.  Ne  Exeat  Discharged — Inquiry  as  to  Damages  and  Payment 

according  to  Undertaking, 

LsT  the  writ  of  ne  exeat  regno  issued  against  the  Deft  M.  pursuant 
to  the  order  dated  &c.,  and  the  said  order,  be  respectively  discharged 
with  costs,  including  the  costs  of  this  application,  such  oosts  to  be 
taxed  &c.,  and  paid  by  the  Pits  S.  &c.,  to  the  said  Deft  M. ;  And  Let 
an  inquiry  be  made  what  damages  haye  been  sustained  by  the  said 
Deft  M.,  by  reason  of  the  said  order  dated  &c.  having  been  made; 
And  Let  the  Pits  S.  &c.,  putsuant  to  their  undertaking  contained  in 
the  said  order,  within  one  month  after  the  date  of  the  Master's 
certificate  of  the  result  of  the  said  inquiry,  pay  what  shall  be  certified 
in  respect  of  such  damages  to  the  said  Deft  M. — ^Liberty  to  apply. — 
Sichell  V.  Raphael,  V.-C.  W.,  22  March,  1861,  B.  815  ;  4  L.  T.  114. 

For  order  discharging  the  writ,  and  order  for  it  with  costs,  and,  by  consent, 
for  Pit  within  one  month  to  pay  to  the  Deft  the  sum  of  100/.  for  the  damage 
sustained  by  the  Deft  by  reason  of  the  order  (for  ne  exeat)  having  been  made, 
see  Stoffell  v.  Whitworth,  V.-C.  M.,  in  Chambers,  31  Oct.  1871,  B.  2706. 

NOTES. 

The  writ  of  ne  exeat  regno  is  granted  in  cases  of  equitable  daims  :  Drcver 
V.  Beyer ^  13  Ch.  D.  242,  C.  A. ;  it  is  in  the  nature  of  mesne  process  until  final 
judgment,  to  prevent  a  person  from  leaving  the  realm,  to  the  damage  of  the 
person  to  whom  he  is  indebted,  unless  he  has  given  security  for  the  amount 
of  the  debt.  It  is  interlocutory  only,  and  superseded  by  the  judgment ;  but 
the  safe  course  is  by  the  judgment  expressly  to  discharge  the  order  for  the 
writ. 

Where  the  claim  made  in  the  action  is  such  as  could  not  before  the  Judi- 
cature Acts  have  been  brought  forward  in  Chancery,  the  writ  wUl  not  be 
granted :  Drwer  y.  Beyer,  13  Ch.  D.  242,  C.  A. 

In  cases  of  claims  at  common  law,  whether  in  contract  or  tort,  the  Pit 
may,  on  proof  of  cause  of  action  to  the  amount  of  501.,  and  that  there  is 
probable  cause  for  believing  that  the  Deft  is  about  to  leave  England,  and 
that  his  absence  will  prejudice  the  Pit  in  his  claim,  obtain  an  order  for  the 
arrest  of  the  Deft  under  sect.  6  of  the  Debtors  Act,  1869. 

For  the  practice  under  this  section,  see  0.  LXix. 

In  order  to  obtain  the  writ  the  demand  must  be  pecimiary,  must  be  for  an 
ascertained  amount  actually  due  and  payable  in  prcesentiy  and  is  subject  to 
the  provisions  of  the  Debtors  Act,  1869,  s.  6  (in  substitution  for  arrest  by 
mesne  process).     See  Dan.  1398. 

A  proof  that  there  is  probable  cause  for  believing  that  the  Deft  is  about  to 
quit  England  unless  he  be  apprehended,  and  that  ms  absence  will  matenaUy 
prejudice  the  Pit  in  the  prosecution  of  his  action,  must  have  been  given : 
Drover  v.  Beyer,  13  Ch.  D.  242,  C.  A. ;  Colvereon  v.  Bloomfield,  29  Ch.  D.  341. 

Where  the  debt,  thou^  certain,  is  payable  in  ftUurOy  the  writ  cannot,  it 
seems,  be  granted:  see  Dan.  1398,  and  cases  there  cited;  Beames,  onNe 
Exeat,  27. 

But  the  writ  may  be  obtained  before  the  time  fixed  by  the  order  for 
payment,  if  the  Court  is  satisfied  that  the  debtor  is  going  abroad  to  evade 
payment :  Sobey  v.  S.,  15  Eq.  200 ;  Whitehouee  v.  Partridge,  3  Sw.  365 ;  but 
not  before  service  of  an  order  directing  payment  within  seven  days  after 
service  :  Colrerson  v.  BtoomfiAd,  29  Ch.  D.  341. 

The  evidence  as  to  the  debt  must  be_po8itive  and  clear :  Thompetm  v.  Smith, 
13  W.  B.  422 ;  34  L.  J.  Ch.  412 ;  12  L.  T.  9;  11  Jur.  N.  S.  276;  Jackson  v. 
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Petrie,  10  Yes.  165 ;  and  the  writ  will  not  be  granted  in  the  case  of  a 
contested  and  unsettled  account :  .ii?io7i.,  5  N.  B.  358;  Flack  y.  Holm,  1 
J.  &  W.  405 ;  or  unless,  omitting  disputed  items,  the  Fit  can  swear  that 
according  to  his  belief  a  particular  sum  at  the  least  is  due  for  which  the  writ 
can  be  marked:  Dan.  1398. 

The  Deft's  intention  to  leave  the  country  must  be  clearly  shown  by  the 
affidavits :  mere  general  belief,  without  statmg  the  grounds  for  such  belief, 
not  being  sufficient :  Ferry  v.  Dorset ,  19  W.  E.  1048 ;  and  also  that  the  Pit 
will  be  materially  prejudiced  in  the  prosecution  of  his  claim  by  the  Deft's 
leaving  the  kingdom:  Drover  v.  Beyer ^  13  Ch.  D.  242;  Vanzeller  y,  F.,  15 
Jur.  115  ;  Boehm  v.  Wood^  T.  &  B.  332 ;  and  when  the  writ  has  been  obtained 
upon  a  case  not  borne  out  by  Pit's  affidavits,  or  which  has  been  disgjlaced  by 
Deft,  it  will  be  discharged  with  costs:  Anderson  v.  Stamp,  2  H.  &  M.  576; 
see  also  Vanzeller  v.  K.,  15  Jur.  115 ;  and  an  inquiry  as  to  damages  may  also 
be  directed:  Sichell  v.  Baphad,  4  L.  T.  114,  sup,,  Form  3;  but  if  a  Deft 
against  whom  the  writ  has  been  granted  has  not  moved  to  discharge  it,  he 
cannot  at  the  hearing  claim  damages  in  respect  thereof  under  the  Pit's  under- 
taking :  Lees  v.  Patterson,  7  Ch.  D.  866. 

The  undertaking  as  to  damages,  and  also  to  accept  short  notice  of  motion 
to  discharge,  is  now  usually  required. 

Copies  of  the  affidavits  upon  which  the  writ  is  granted  must  be  furnished 
by  the  party  applying  for  the  writ  ex  parte,  upon  payment  of  the  proper 
cnarges,  immediately  upon  the  receipt  of  a  written  request,  and  undertakmg 
to  pay  the  proper  charges,  or  within  such  time  as  may  be  specified  in  such 
request,  or  may  have  been  directed  by  the  Court  or  a  Judge :  0.  LXVI,  7  (y). 

A  present  vested  interest  liable  to  be  divested  will  support  the  writ : 
Eowkins  y,  H.,  1  Dr.  &  S.  75. 

The  writ  may  be  obtained  by  Deft-s  against  the  Pit :  Whitehouse  v.  Part- 
ridge^  3  Sw.  365 ;  and  in  matters  of  accoimt  by  Def ts  (exors)  against  their 
oo-Deft :  8ohey  v.  8.,  15  Eq.  200 ;  and  see  Doners  case,  1  P.  Wms.  263. 

It  might  issue  against  a  contributory  in  default  without  bill  filed :  Mawer*a 
case,  4  D.  &  S.  349;  and  see  Companies  Act,  1862  (25  &  26  V.  c.  89),  es.  118, 
119;  and  need  not  have  been  prayed  by  the  bill:  Hawkins  v.  H,  S  W.  R, 
403  (in  which  case  it  was  granted  against  a  Deft,  in  contempt  for  not  answer- 
ing, who,  residing  abroad,  had  come  to  this  country  temporarily,  and  was 
about  to  return). 

The  Court  uses  its  discretion  as  to  the  order  to  be  made  on  the  motion  dis- 
charging tJie  writ,  but  is  usually  satisfied  with  security :  Beames,  97. 

As  against  a  Deft  who  had  obtained  protection  under  the  Insolvent  Debtors 
Act,  and  was  therefore  no  longer  personally  answerable  for  the  debt,  the 
writ  was  discharged  on  terms :  see  James  v.  North,  7  W.  B.  150 ;  28  L.  J.  Ch. 
374 ;  5  Jur.  N.  S.  84. 

For  the  practice  as  to  discharging  the  writ,  see  Dan.  1403  et  aeq.  And  for 
forms,  see  D.  C.  F.  850  et  seq. 
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OHAPTEB  XXXI. 


INJUNCTIONS. 


Section  I. — Interlocutory  Injunchons  and  Interim  Orders. 

1.  Injunction  on  Notieey  or  Exparte^  on  Undertaking  as  to 

Damages. 

Upoir  motion  &c,,  by  counsel  for  tlie  Pit,  and  upon  hearing  counsel 
for  the  Deft  [^or  reading  an  affidavit  of  service  of  notice  of  this  motion 
on  the  Deft,  or  if  moved  ex  parte  be/ore  the  Deft  has  appeared,  the  'writ 
of  summons  issued  in  this  action  on  the  —  day  of  — ]  l_Enter  affidavits 
in  support  and  in  opposition,  if  any\  ;  And  the  Fit  by  his  counsel, 
undertaking  to  abide  by  any  order  which  this  Court  may  make  as  to 
damages,  in  case  this  Court  should  hereafter  be  of  opinion  that  the 
Def  is  shall  have  sustained  any,  by  reason  of  this  order,  which  the  Pit 
ought  to  pay  \If  so,  and  also  undertaking  to  accept  short  notice  of 
motion  to  discharge  this  order  or  the  injunction  hereby  granted].  This 
Court  doth  order,  that  the  Deft  A.  [his  servants,  workmen,  and  agents] 
be  restrained  from  &c.,  until  judgment  in  this  action,  or  until  further 
order  from  &c. 

The  writ  of  injunction  is  no  longer  issued,  the  judgment  or  order  having 
the  effect  of  a  writ :  0.  L,  11. 
For  various  forms  of  notice  of  motion  for  injunction,  see  D.  C.  F.  S30  etseq* 

2.  JEx  parte  Interim  Order. 

Usual  undertaking  as  to  damages  [Form  1,  If  so,  And  also  under- 
taking to  accept  short  notice  of  motion  to  discharge  this  order]  ;  Let 
the  Deft,  his  servants,  workmen,  and  agents,  be  restrained  from  &c., 
until  after  the  —  day  of  — ,  or  until  further  order  \_Ifso,  And  Let  the 
Pit  be  at  liberty  to  serve  the  Deft  with  notice  of  motion  for  the  —  day 
of  —  for  an  injunction  in  this  action]. 

In  vacation,  the  Jadge  granting  an  injunction  ib  considered  as  sitting  in 
Court,  where  counsel  or  parties  in  person  only  can  be  heard. 

3.  Extending  Interim  Order^  on  like  Undertakings. 

Let  this  motion  stand  over  until  &c.,  and  the  Pits,  by  their  counsel, 
undertaking  to  abide,  &o.  [Form  1];  Let  the  Defts  —  be  further 
restrained  until  after  the  said  —  day  of  — ,  from  &c.  [^Follow  terms  of 
interim  orderJ] 
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4.  Motion  to  stand  ovei-  on  Mutual  Undertakings. 

Am)  the  Deft,  by  his  counsel,  undertaking  to  stay  the  sale  of  the 
property  in  the  indorsement  of  the  writ  mentioned  unlil  after  the  — 
day  of  — ;  and  the  Pit,  by  his  counsel,  undertaking  to  abide  &c.  by 
any  order  which  this  Court  may  make  as  to  damages  &c.  [Form  1]»  by 
reason  of  such  sale  being  so  stayed  &c.,  Let  this  motion  stand  over 
until  the  said  —  day  of  — . 


5.  Motion  treated  as  the  Trial,  and  Action  stayed  on  Dejfs 

undertaking  and  paying  Costs. 

And  the  Pit  and  the  Defts  by  their  counsel  consenting  that  the 
hearing  of  this  motion  should  be  treated  as  the  trial  of  this  action,  and 
consenting  to  this  order ;  and  the  Defts  by  their  counsel  undertaking 
not  to  [in  terms  of  the  injunction  claimed  by  the  wnV],  This  Court  doth 
order  that  the  Defts  do  pay  to  the  Pit  his  costs  of  this  action,  to  be 
taxed  &Q. ;  and  that  all  further  proceedings  in  this  action,  except  for 
the  purpose  of  giving  effect  to  this  order,  be  stayed. 


6.  Motion  treated  as  the  Trial — Costs  to  Date  of  Offer  only. 

And  the  Pit  and  Defts  by  their  counsel  consenting  that  the  hearing 
of  this  motion  shall  be  treated  as  the  trial  of  this  action,  And  the  Pit 
by  his  counsel  waiving  his  nght  to  any  account  against  the  Defts 
W.  &  S.,  Ltd.,  and  the  Defts  W.  &  S.,  Ltd.,  by  their  counsel  under- 
taking not  to  manufacture,  sell,  offer  for  sale,  or  advertize  for  sale, 
any  caps  with  peaks  made  in  infringement  of  the  Pit's  patent,  or  in 
any  other  manner  to  infringe  the  Pit's  patent.  Let  the  Defts  W.  &  S., 
Ltd.,  pay  to  the  Pit  his  costs  of  this  action  down  to  the  24th  October, 
1895,  together  with  his  costs  of  the  day  on  the  14th  December,  1895  ; 
And  Let  the  Pit  J.  T.  pay  to  the  Defts  W.  &  S.,  Ltd.,  their  costs  sub- 
sequent to  the  said  24th  October,  1895,  such  respective  costs  to  be 
taxed  by  the  taxing  master. — Perpetual  injunction  restraining  the  Defts 
E.  H.  and  the  D.  H.  &  C.  M.  Co.  in  terms  of  the  undertaking. — See 
JenkiM  Y.  Hope,  North,  J.,  11  Jan.,  1896,  A.  1391 ;  (1896)  1  Ch.  278. 


7.  Inquiry  as  to  Damages  after  Judgment  for  Deft — Payment — 

Costs. 

Issi  an  inquiry  be  made  whether  the  Deft  E.  has  sustained  any  and 
what  damages  by  reason  of  the  injunction  granted  by  the  order  dated 
&c.,  and  which  the  Pit  ought  to  pay  according  to  his  undertaking 
contained  in  the  said  order ;  And  in  case  it  shall  appear  that  any  such 
damage  has  been  sustained.  Let  the  Pit  B.  pay  to  the  Deft  E.,  within 
one  month  from  the  date  of  the  Master's  certificate  to  be  made  pur- 
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suant  to  this  order,  the  amoant  which  shall  be  thereby  certified  for 
such  damages,  and  also  pay  to  the  said  Deft  his  costs  of  the  said 
inquiry,  to  be  taxed  by  the  taxing  master ;  And  in  case  it  shall  appear 
that  no  such  damage  has  been  sustained,  Let  the  Deft  E.  pay  to  the 
Fit  his  costs  of  the  said  inquiry,  to  be  taxed  as  aforesaid. — Burdett  t. 
Hay,  M.  E.,  28  April,  1864,  A.  1298 ;  S,  C,  4  D.  J.  &  8.  41. 

This  form  was  approved  by  V^C.  H.  in  Christie  y.  C,  19  Feb.  1875,  A.  161, 
where,  at  the  joint  request  of  Pits  and  Defte,  an  issue  was  directed  under 
25  &  26  y.  c.  42,  s.  2  (repealed  by  the  Stat.  Law  Revision  and  Civil  Pro- 
cedure Act,  1883,  46  &  47  V.  c.  49),  whether  Defts  had  sustained  any  damage 
by  reason  of  the  order,  and  if  so,  what  was  the  amount  of  it. 


8.  Dismissal — Sum  certain  to  be  paid  for  Damages^  or  Inquiry. 

Dismiss  Fit's  (action)  with  costs. — *^  And  the  Deft  by  his  counsel 
offering  to  accept  the  sum  of  £ —  for  damages  under  the  undertaking 
of  the  Fit  contained  in  the  said  order  dated  &c. ;  Let  the  Fit  be  at 
liberty  to  pay  the  said  sum  of  £ —  to  the  Deft ;  And  in  default  of  the 
Fit  paying  to  the  Deft  the  said  sum  of  £ —  within  &c.,"  Inquiry  what 
damages  have  been  sustained  by  the  Deft  by  reason  of  the  said  order 
dated  &c.,  having  been  made. — Fit  to  pay  what  shall  be  certified,  and 
Deft's  costs  of  the  inquiiy. — Liberty  to  apply. — Fuller  v.  Taylor,  V.-C. 
W.,  19  Feb.  1864,  A.  327. 

For  dismissal  of  action  (to  restrain  an  apprehended  nuisance)  without 
prejudice  to  any  further  proceedings  on  the  part  of  the  Pit,  in  case  the 
operations  of  the  Deft's  works  should  occasion  a  nuisance,  or  in  case  the  Pit 
should  apprehend  an  immediate  nuisance  or  damage  if  the  operations  of  the 
Defts  were  continued,  see  Fletcher  v.  Bealey^  Pearson,  J.,  15  May,  1885, 

A.  776 ;  33  W.  B.  745,  748. 

For  declaration  that  the  Pit  is  not  entitled  to  relief,  and  on  the  Pit's 
undertaking,  contained  in  the  former  order,  to  pay  damages,  inquiry  as  to 
damages,  and  Pit  to  pay  the  amount  certified,  and  thereupon  the  recog- 
nizance which  had  been  required  in  the  case  to  answer  dama^  to  be  vacated, 
and  further  proceedings  to  be  stayed ;  Pit  to  pay  costs  of  suit  and  of  motion 
for  injunction,  see  Napier  v.  Routledge,  V.-C.  W.,  18  Jan.  1859,  B.  746. 

For  subsequent  order  to  vacate  the  recognizance  to  answer  damages,  and 
to  deliver  up  the  bond  given  as  security  for  costs,  both  having  been  paid, 
see  Napier  v.  Routl&tpey  V.-C.  W.  at  Chambers,  15  April,  1859,  B.  1373. 

For  order  for  inqmry  as  to  damage  sustained  by  Deft  by  interim  cnrders, 
Pit's  bill  being  dismissed  on  motion^or  decree,  see  Hughes  v.  Lloyd,  V.-O.  W., 
14  Feb.  1862,  A.  360 ;  and  see  order  in  Newby  y.  Harrison,  3  D.  F.  &  J. 
287. 

For  order  on  motion  for  injunction,  treated  as  hearing  of  cause  on  mutual 
undertakings  by  consent,  see  Nicholson  y.  Marsh,  V.-C.  W.,  3  Mar.  1858, 

B.  718. 

NOTES. 
FORM  OF  0BDE&. 

Li  granting  an  injunction  the  Court  should  see  that  the  language  of  the 
order  is  not  ambiguous,  but  such  as  to  make  what  it  permits,  and  what  it 
prohibits,  quite  plain:  Low  v.  Innes,  4  D.  J.  &  S.  2b6;  e,g,,  in  a  case  of 
breach  of  covenant,  the  injunction  **  ought  not  in  general  terms  to  restrain 
the  Deft  from  committing  any  breach  of  covenant,  but  ^e  order  should 
contain  an  adjudication  oq  the  partici^ar  thing  which  is  said  to  be  a  breach 
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of  the  coyenant,  so  to  restrain  him  by  injunction  from  doin^  that  particular 
thing,  and  in  that  way  to  limit  the  generality  of  the  injunction  " :  per 
Cotton,  L.  J.,  Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282,  286,  0.  A. ; 
and  see  Dalglieh  v.  Jarvie,  2  Mao.  &  Or,  231. 

It  must  be  foimded  on,  and  consistent  with,  the  relief  claimed :  Bardett 
V.  Bay,  4  D.  J.  &  S.  41. 

The  writ  of  injunction  formerly  issued  (see  Dan.  Ch.  Fr.  1525,  5th  edit^] 
was  abolished  by  0.  L,  11,  whicn  provides:-^*'  No  writ  of  injunction  shall 
be  issued.  An  injunction  shall  be  by  a  judgment  or  order,  and  any  such 
judgment  or  order  shall  have  the  effect  which  a  writ  of  injunction  previously 

After  15  &  16  Y.  c.  86,  the  form  usually  adopted  in  granting  interlocutory 
injunctions  was  ''until  the  hearing  of  the  cause,"  and  now  it  is  ''until 
judgment  in  tlus  action  or  further  order,"  so  as  to  show  that  the  injunction 
IS  not  to  extend  beyond  judgment,  imless  then,  continued  by  leaye  of  the 
Court,  nor  until  that  time  if  previously  discharged  by  "  further  order  "  :  see 
BolUm  V.  London  School  Board,  7  Ch.  D.  766,  771. 

Though  an  injunction  restraining  the  act  complained  of  is  claimed  against 
the  Deft  alone,  the  order  will,  if  necessary,  be  extended  to  his  workmen, 
servants,  and  agents  (and  it  is  of  course  to  insert  these  words :  Humphreys 
y.  Roberta,  Y.-C,  1828,  A.  674) f  but  not  to  his  tenants:  Hodaon  v.  Coppard, 
29  Beav.  4 ;  9  W.  B.  9.  And  when  the  order  restrains  the  Deft  only,  his 
agents,  though  not  in  terms  enjoined,  may  be  punished  for  contempt,  if  they 
knowingly  assist  in  a  breach  of  the  injunction  :  L.  Wellesley  y.  Momington, 
11  Beav.  180;  Seaward  y.  Pateraon,  (1897)  1  Ch.  545,  C.  A. :  see  »»/., 
"  Breach  of  Injunction." 

Otherwise  an  injimction  does  not  bind  a  person  not  a  party :  Iveaon  y. 
Harria,  7  Yes.  256 ;  Kerr,  646 ;  and  on  a  bul  by  persons  "on  behalf  of  idl 
others,  &c.,"  an  injunction  staying  proceedings  against  persons  not  named 
parties  to  the  record  was  held  irregular,  but  continued  oy  arrangement  in 
favour  of  those  who  complied  with  the  decree:  Armitateud  y.  Durham,  11 
Beav.  556—561,  n. 

If  the  motion  stands  until  the  trial,  the  costs  will  not,  as  a  rule,  be  specially 
reserved,  but  will  be  disposed  of  together  with  the  motion  at  the  trial ;  the 
right  course  being  to  make  the  costs  of  the  motion  costs  in  the  action ;  and 
the  dismissal  of  the  action  with  costs  carries  with  it  the  costs  of  a  motion  for 
injunction,  which  stood  over  until  the  trial,  and  was  not  then  brought  on  : 
see  Goanell  v.  Biahop,  38  Ch.  D.  385.  If,  however,  the  Question  on  the  motion 
is  different  from  that  involved  in  the  action,  e,g,,  whether  it  was  right  to 
make  the  motion  at  all,  whatever  the  rights  of  the  parties  may  be,  the 
proper  order  is,  that  the  motion  do  stand  over  until  the  trial :  per  (^tt^,  J., 
Boumemouih  Commra,  y.  Holden,  W.  N.  (88)  p.  205.  In  order  to  entitle  a 
Pit  to  costs,  he  is  not  bound,  before  moving  for  an  injunction  in  assertion 
of  his  legal  right,  to  give  any  notice  to  the  Deft :  Cooper  v.  Whittingham,  15 
Ch.  D.  501 ;  Upmann  v.  Foreater,  24  Ch.  D.  231 ;  WUmann  v.  Oppenheim, 
27  Ch.  D.  260 ;  but  as  to  the  effect  of  an  offer  by  the  Deft  to  give  a  fuU  and 
sufficient  undertaking,  and  that  a  Pit  nevertheless  bringing  on  a  motion  for 
an  injunction  may  be  made  to  pay  costs,  see  Jenkina  v.  Hope,  (1896)  1  Ch. 
278 ;  aup.  Form  6,  p.  519 ;  Bnugga  y.  Seyd  &  Kelly' a  Credit  Index  Co,,  W.  N. 
(94)  95. 

As  to  the  taxation  of  reserved  costs  of  interlocutory  applications,  v.  attp. 
p.  258. 

UNDBBTAXINQ  AS  TO  DAHAQSS. 

Except  in  cases  where  the  Pit's  right  is  perfectiy  clear,  or  damage  from 
granting  it  is  imlikely  to  accrue  {Adamaon  y.  Wilaan,  3  N.  B.  368),  the  Court 
will  not  (unless  under  special  circumstances^  grant  an  interlocutory  injunction 
either  ex  parte  or  on  notice,  without  an  undertaking  as  to  damages,  and  the 
registrars  are  instructed  always  to  insert  it :  Graham  v.  Campbell,  7  Ch.  D. 
490,  494,  C.  A. ;  Chappell  v.  Davidaon,  8  D.  M.  &  G.  1 ;  2K.  &  J.  123 ;  Tuck 
y.  Silver,  Joh.  218 ;  Wakefield  v.  2>.  Buccleuch,  13  W.  E.  856;  11  Jur.  N.  S. 
523 ;  12  L.  T.  628 ;  Worma  v.  Smith,  18  W.  B.  91 ;  and  it  will  be  required, 
even  when  the  injunction  is  continued  by  the  Court  of  Appeal  after  hearing 
both  sides:  Teign  Valley  Co.  v.  Southwood,  19  W.  B.  690 ;  28  L.  J.  Ch.  165 : 
5  Jiv.  N.  S.  347;  fif.  (7,,  1  J.  *  fl.  79;  30  t.  J,  Ob.  147;  7  JuT.  N,  S.  282 ; 
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3  L.  T.  121;  De  MaUoi  y.  Gibson,  7  W.  B.  162;  but  cannot  be 
where  the  action  is  by  A.  G.  on  behalf  of  the  Crown :  A.  O.  y.  Albany  Hcid 
Co.,  (1896)  2  Ch.  696,  C.  A. ;  distinguishine  Sec.  of  State  for  War  y.  ChM>, 
43  L.  T.  83 ;  though  the  Court  might,  pemape,  relnae  to  grant  the  inter- 
locutory injunction  in  a  special  case  unless  the  Crown  ^ye  the  undertaking. 
The  undertaking  ought  not  to  be  inserted  in  an  interim  m junction  restraining 
the  Pit  in  a  patent  action  from  publishing  threats  before  judgment :  Fenner 
y.  WiUon,  (1893)  2  Ch.  666. 

The  undertaking  is  not  confined  to  damages  sustained  by  the  party 
against  whom  the  mjunction  is  granted,  but  extends  to  damages  sustained 
by  all  the  Defts :  Tttcker  y.  New  Brunswick  Trading  Co.,  44  Ch.  D.  249.  C.  A. 
The  Court  has  no  jurisdiction  to  compel  a  party  to  giye  an  undertaldng : 
8.  C. 

As  to  the  amount  of  damages,  see  Manuil  y.  British  Linen  BarJc,  (1882)  3 
Ch.  169,  where,  the  injunction  being  to  restrain  sale  of  shares,  and  a  summons 
for  sale  by  the  mortgagee  of  them  haying  been  successfully  opposed  by  the 
Pit  and  the  Deft  mortgagor,  the  damages  were  held  to  oe  the  difference 
between  the  price  when  the  injunction  was  granted  and  the  price  when  the 
summons  for  sale  was  issued. 

Where  an  ex  parte  injunction  was  granted  on  an  undertaking  to  amend  the 
writ  which  was  not  complied  with  until  the  opposite  party  moyed  to  disBolye 
the  injunction,  the  Court  dissolved  the  inmnction  :  Spanish  General  Agency 
y.  Spanish  Corporation,  63  L.  T.  161 ;  W.  N.  (90)  168. 

Whore  the  injunction  is  granted  in  yacation,  without  attendance  of  flbunsel, 
the  imdertaking  is  usually  signed  either  by  Pit  or  by  his  solr  in  the  regis- 
trar's minute  book. 

Where  the  application  for  an  injunction  is  by  a  oo.,  the  Court  has  required 
the  undertaking  to  be  giyen,  and  the  regisirar's  book  to  be  signea  by  a 
director,  or  some  person  satisfactory  to  the  Court,  and  his  signature  to  be 
witnessed  by  the  solr  of  the  co. :  Southampton,  Ac.  Co.  y.  Hwlis,  Y.-C.  B., 

20  Jan.  1871,  B.  110;  Anglo-Danuhian  Co.  y.  Bogersonj  10  Jur.  N.  8.  87; 
1  N.  R.  185;  and  where  no  officer  of  the  co.  is  resident  in  London,  the 
undertaking  has  been  sent  by  post  to  the  registrar,  and  filed :  Pacific  Steam 
Co.  y.  Oihbs,  14  W.  E.  218 ;  13  L.  T.  431 ;  but  in  Be  Tecoma  Co.,  V.-C.  H., 

21  Noy.  1874,  Beg.  Min.,  f.  142,  the  imdertaking  of  counsel  on  behalf  of  the 
CO.  was  accepted  as  sufficient ;  and  see  Manchesier  A  L.  Bkg.  Co.  y.  Parkinson, 
60  L.  T.  47 ;  and  this  is  now  usual  unless  the  solyenoy  of  the  oo.  is  chal- 
lenged. The  solr  is  not  now  caUed  upon  to  give  his  personal  undertaking. 
Where  a  corporation  or  local  board  are  Pits,  tibeir  undertaking  is  sufficient : 
E.  Molesetf  L.  B.  y.  Lambeth  Waterworks  Co.,  (1892)  3  Ch.  289. 

If  Pit  IS  out  of  the  jurisdiction,  an  undertaking  must  be  given  by  his 
London  agents  or  some  responsible  person :  Hamilton  y.  Board,  1  N.  B.  379 ; 
Solignae  y.  Durden,  M.  B.,  29  Oct.  1869,  B.  2698. 

It  will  be  required  from  a  married  woman  suing  in  respect  of  her  separate 
estate :  Holden  y.  Waterlow,  16  W.  B.  139;  and  xhe  sole  undertaking  of  a 
married  woman  suing  as  a  feme  sole  is  sufficient :  Be  Prynne,  63  L.  T.  466 ; 
Pike  y.  Cave,  W.  N.  (93)  91 ;  68  L.  T.  660 ;  62  L.  J.  Ch.  937. 

The  undertaking  remains  in  force  although  the  action  is  dismiflBed :  Neu^ 
y.  Harrison,  3  D.  F.  &  J.  287  (and  see  memorandum  by  Jessel,  M.  B., 
W.  N.  (79)  74) ;  or  the  Pit  has  discontinued  his  action :  Newcomen  y.  Coulson, 
7  Ch.  D.  764. 

Notwithstanding  the  dictum  of  Jessel,  M.  B.,  in  Smith  y.  Day,  21  Ch.  D. 
421,  a  Deft  is  entitled  to  the  benefit  of  the  undertaking  in  damages,  though 
the  injunction  may  have  been  wrongly  granted  by  mistake  of  law,  and  not 
through  any  misrepresentation,  suppression,  or  other  de&kult  of  the  Pit :  Hunt 
y.  77..  64  L.  J.  Ch.  289;  Griffith  v.  Blake,  27  Ch.  D.  474,  477.  C.  A.;  the 
rule  being  (per  Cotton,  L.  J.)  that  wherever  the  Pit  fails  on  the  merits,  an 
inquiry  as  to  damages  will  be  granted,  unless  there  are  special  drcumstanoes 
to  the  contrary :  and  see  Sheppard  y.  Gilmore,  W.  N.  (87)  242 ;  Boss  y.  Buxton, 
W.  N.  (88)  55.  ^ 

And  see,  as  to  the  time  of  reference  and  mode  of  assessing  damaffes  upon 
the  undertaking,  Southworth  v.  Taylor,  28  Beay.  616 ;  Mold  y.  Wheatcri^, 
30  L.  J.  Ch.  698;  Chnstie  y.  C„  sup,  p.  620;  Hunt  y.  H.,  64  L.  J.  Ch. 
289. 
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An  inquiry  mU  not  be  granted  when  the  Court  can  satisfy  itself  as  to  the 
amount  of  damage :  Chrdham  y.  Campbell,  7  Ch.  D.  490,  494. 

The  Court  will  not  enforce  the  undertaking  where  there  has  been  unreason- 
able delay  in  applying,  e,g,y  four  years  after  it  was  ascertained  that  the 
injunction  had  been  improperly  granted :  Exp,  Hall,  Be  Wood,  23  Ch.  D. 
644,  C.  A. 

As  to  breach  of  undertaking,  v.  tn/.  p.  743. 

BEBYICE  OF  OBBEB  FOE  INJUNCTION. 

By  0.  L,  11,  the  writ  of  injunction  has  been  abolished ;  and  service  of  the 
minutes  of  the  order,  signed  by  the  registrar,  or  even  notice  in  writing,  if 
fully  proved,  is  sufficient,  but  should  be  followed  by  service  of  the  order  as 
Boon  as  it  can  be  obtained :  see  Heywood  y.  Wait,  18  W.  B.  205 ;  Dan.  1368 ; 
Kerr,  630.    For  form  of  notice,  see  D.  C.  F.  835. 

A  judgment  or  order  for  an  injunction  is  to  be  dated  and  take  effect  from 
the  day  on  which  it  is  pronounced:  0.  xu,  3;  0.  ui,  13 ;  and  a  party  having 
notice  of  the  order  is  bound  by  it,  from  that  time,  and  not  merely  m>m  tiie 
drawing  up  of  the  order. 

A  party  in  Court  when  the  order  is  made  against  him,  or  only  leaving 
just  as  it  was  about  to  be  pronounced,  has  notice  of  it  so  as  to  be  bound : 
Hiram  y.  Tennant,  14  Yes.  136 ;  James  y.  Dowries,  18  Yes.  522 ;  and, 
generally,  it  is  sufficient  if  it  anpears  beyond  doubt  and  dispute  that  he 
has  notice,  however  given  (even  oy  telegram,  especially  if  through  a  solr : 
Exp,  Lmufley,  13  Ch.  D.  110,  C.  A. ;  The  Seraglio,  10  P.  D.  120;  Re  Bryant, 
4  Ch.  D.  98),  of  the  order,  and  that  the  Pit  intends  to  proceed  with  it, 
though  it  has  not  been  served :  United  Telephone  Co,  y.  Dale,  25  Ch.  D.  778 ; 
Heywood  v.  Wait,  18  W.  B.  205 ;  and  where  a  solr*s  undertaking  is  embodied 
in  an  order  of  the  Court,  service  of  the  order  upon  him  is  not  necessary 
before  committal :  D,  y.  A,  &  Co,,  (1900)  1  Ch.  484.  (As  to  receipt  of  notice 
through  the  post,  see  Be  London  &  Northern  Bank,  (1900)  1  Ch.  220,  C.  A.) 
But  ue  order  should  be  drawn  up,  passed,  and  entered  without  delay: 
Van  Sandau  y.  Boae,  2  Jac.  &  W.  264 ;  O.  LXII,  4 — 6 ;  Avory  y.  Andrews, 
51  L.  J.  Ch.  414 ;  46  L.  T.  279 ;  30  W.  B.  564. 

Unless  substituted  service  was  directed  {Kirkman  v.  Honnor,  6  Beay.  400; 
Heald  v.  Hay,  9  W.  B.  369 ;  and  see  Anderson  y.  Lewis,  3  B.  C.  0.  429), 
service  of  the  writ  of  injunction  must  have  been  personal,  by  showing  tJie 
original,  and  leaving  a  copy  with  the  person  served :  Woodward  y.  King,  2 
Didc.  797 ;  3  Sw.  626 ;  and  this  rule  applies  to  the  order  which  by  the  new 
practice  has  been  substituted  for  the  abolished  writ:  0.  L,  11. 

As  to  the  indorsement  to  be  made,  under  0.  XLI,  5,  on  all  copies  of 
judgments  or  orders  which  shall  be  served  requiring  any  person  to  do  an  act, 
and  as  to  service  generally,  v,  sup,  pp.  213,  444 ;  and  that  such  indorsement 
is  not  required  on  orders  merely  prohibitive,  see  Selotis  y.  Croydon  Local 
Board,  53  L.  T.  209 ;  Huds<m  y.  Walker,  -64  L.  J.  Ch.  204 ;  W.  N.  (94)  180. 

NOTICE  OF  MOTION. 

According  to  the  former  practioe,  personal  service  of  notice  of  motion  for 
injunction  and  reoeiyer  could  only  be  made  before  appearance  by  leave  of  the 
Court,  and  such  leaye  must  have  been  stated  in  the  notice :  Bamsbottom  y. 
Freeman,  4  Beay.  145 ;  HiU  v.  Bimell,  2  M.  &  C.  641. 

And  now,  by  0.  lu,  8,  the  Pit  ma^,  without  any  special  leave,  serve  any 
notice  of  motion  on  any  Deft  who,  having  been  served  with  a  writ  of  summons, 
has  not  appeared  within  the  time  Hmited  for  the  purpose. 

And  by  r.  9,  by  leave  of  the  Court  or  Judse  obtained  ex  parte,  the  Pit  may 
serve  any  notice  of  motion  with  the  writ  of  summons,  or  at  any  time  after 
service  thereof,  and  before  appearance.  In  such  case  the  notice  must  state 
that  it  is  by  leave. 

As  an  application  to  add  or  strike  out  the  names  of  any  parties,  whether  as 
Pits  or  as  Defts,  may  now  be  made  at  any  stage  of  the  prooeeidings  (O.  xyi,  11), 
such  application  will  not,  it  is  presumed,  prevent  Pit  from  moving  for  an 
injunction.  And  even  under  the  former  practice  the  allowance  or  pendency 
of  a  demurrer  for  want  of  parties  (now  abolished,  O.  xxy,  1),  did  not,  it 
seems,  prevent  an  application  for  an  inj  unction  or  receiver :  Hamp  v.  Bobinson, 
3  D.  J.  &  S.  97  ;  Const  y.  Harris,  T.  &B.  514;  and  see  jRe  Thorniley,  Woolley 
y.  T.,  32  W.  B.  539 ;  53  L.  J.  Ch.  499. 
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Under  the  old  practice  an  amendment  of  the  bill  after  notice  of  motion  for 
an  injunction  operated  as  a  waiver  of  the  notice  of  motion,  and  die  Pit  hid 
to  pay  the  costs  occasioned  by  the  notice  of  motion :  L.  S  Blackwall  %.  y. 
Limehouse  Bd,,  3  K.  &  J.  123 ;  Smith  v.  Dixtm,  12  W.  E.  934 ;  4  N.  B.  259 ; 
Monypenny  t.  M,^  ,1  W.  B.  99.  Under  the  new  practice  amendment  does 
not  in  general  affect  the  operation  of  an  injunction  :  Dan.  1369. 

It  was  irregular  to  move  on  notice  of  motion  given  before  the  amendm^t; 
the  proper  course  being  to  apply  for  leave  to  amend,  without  prejudice  to  th» 
notice  of  motion :  Eawlings  v.  Lambert ,  1  J.  &  H.  458 ;  Gouth unite  v.  Riffpomj 
1  Beav.  54. 

And  although  under  the  new  practice  an  injunction  may  be  applied  for 
upon  the  writ  of  summons  (seo  O.  xix,  2,  O.  xx,  1  (6) ),  it  is  oonokived  that 
the  old  rule  of  practice  ought,  in  strictness,  still  to  oe  followed ;  and  see 
Caldwell  V.  Pagham  Harbour  Reclamation  Co,,  2  Ch.  D.  221,  where  an  actioa 
was  by  leave  turned  into  an  information  and  action,  without  prejudice  to  a 
pending  motion  for  an  injunction ;  and  see  Kerr,  622. 

INTEKLOCUTOKT  APPLICATIONS  AND  INTEBIM  RESTRAININO  GBDfaS— 

JURISDICTION. 

The  term  '*  interim***  is  technically  applied  only  to  an  order  granted  orer 
the  next  or  some  early  motion  day,  but  often  extended. 

The  term  "interlocutory"  is  used  in  a  more  comprehensive  sense, and 
applies  to  any  order  or  injunction  that  is  granted  only  up  to  judgment  in  the 
action^ 

By  the  Jud.  Act,  1873,  s.  25  (8),  an  injunction  may  be  granted  hj  an 
interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient,  and  such  order  may  be  made  either  udcqu- 
ditionally,  or  upon  such  terms  and  conditions  as  the  Court  shall  think  just; 
and  see  O.  L,  6,  12. 

The  extensive  jurisdiction  of  granting  injunctions  eiven  to  the  Oomisof 
Common  Law  by  the  C.  L.  P.  Act,  1854,  ss.  79,  82,  has  been  transferred  to  the 
High  Court,  so  that  injunctions  will  now  be  granted  in  the  Ch.  Div.  in  cases 
where  under  the  old  practice  there  was  no  jurisdiction  in  Chancery:  see 
Btddvw  V.  B.,  9  Ch.  D.  89;  AslaU  v.  Southampton  Corp.,  16  Ch.  D.  148; 
Cooper  v.  Whitiinyham,  15  Ch.  D.  501;  especially  in  cases  of  libel:  eee 
Thorley,  rfrc.  Co,  v.  Massam,  14  Ch.  D.  763,  G.  A. ;  Thomag  v.  William,  14 
Ch.  D.  864 ;  Quartz  Hill  Co,  v.  Beall,  20  Ch.  D.  501,  C.  A. ;  Hill  v.  ifart- 
Davis,  21  Ch.  D.  798;  Bonnard  v.  Ferryman,  (1891)  2  Ch.  269;  CoHardy, 
Marshall,  (1892)  1  Ch.  571 ;  Monwn  v.  Tassaiuls,  (1894)  1  a  B.  671,  C.  A. 

The  principles,  however,  have  not  been  altered,  but  only  the  procedure, 
and  an  injunction  should  only  be  granted  where  it  is  just  as  well  as  con- 
venient :  Day  v.  Brownrigg,  10  Ch.  D.  294  ;  Gaskin  v.  Balis^  13  Ch.  D.  3ii, 
C.  A.  ;  Fletcher  v.  Bodgers,  27  W.  R.  97 ;  and  the  jurisdiction  has  not 
been  extended  so  as  to  enable  the  Court  to  grant  an  injunction  where,  beforo 
the  Jud.  Act,  it  could  not  have  done  so  :  Kitts  y.  Moore,  (1895)  1  Q.  B.  253, 
C.  A. ;  N.  L.  By,  Co,  v.  G,  N,  By,  Co.,  11  Q.  B.  D.  30,  C.  A. ;  BolmaT. 
Millage,  (1893)  1  Q.  B.  551,  0.  A. ;  Collard  v.  Marshall,  (1892)  1  Ch.  571; 
e.^.,  restniining  proceedings  before  an  arbitrator  under  the  L.  C.  Act,  alleged 
to  have  been  taken  without  the  authority  of  the  person  whose  name  was 
used :  London  and  Blackwall  By.  Co,  v.  Cross,  31  C9i.  D.  354,  C.  A. ;  and  eee 
Jackson  v.  Barry  By.  Co.,  (1893)  1  Ch.  238 ;  but  the  Court  has  jniiedietion 
on  equitable  erounds  to  restrain  Deft  from  proceeding  to  arbitration  where 
an  action  has  been  brought  impeaching  th^  instrument  containing  the  sab- 
mission  :  Kitts  V.  Moore,  (1895)  1  Q.  B.  253,  C.  A. ;  and  will  not  refuse  to 
protect  by  injimction  a  right  which  is  merely  statutory :  see  Hayward  v. 
East  London  Waterworks  Co.,  28  Ch.  D.  138 ;  or  protected  by  statute :  SlevoM 
v.  Chown,  n901)  1  Ch.  894. 

An  interlocutory  injunction  to  restrain  a  gross  libel  was  refused  where  no 
danger  to  the  Pits  in  person  or  property  was  shown :  Salomons  v.  KnigM, 
(1891)  2  Ch.  294,  C.  A. ;  and  see  FlumUy  v.  Ferryman,  W.  N.  (91)  64. 

An  interlocutory  injunction  restraining  the  publication  of  placards  and 
circulars  containing  statements  injurious  to  trade  was  granted  where  the 
Court  was  satisfied  upon  the  evidenoe  that  the  statements  were  false: 
Collard  v.  Marshall,  (1892)  1  Ch.  571. 

By  0.  L,  6,  an  application  lor  an  order  under  sect.  2$  (8)  may  be  made  to 
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ihe  Ck)uit  or  a  Judge  by  any  party ;  if  by  Pit,  either  ex  parte  or  with  notice ; 
and  if  by  any  other  party,  then  on  notice  to  Pit,  and  at  any  time  after 
appearance  by  the  party  applying. 

Under  this  rule,  a  Deft  may,  before  judgment,  but  after  appearance,  and  on 
notice  to  Pit,  apply  for  an  injunction  and  receiver  :  8arganty»  Bead,  1  Oh.  D. 
600 ;  but  under  tfud.  Act,  1873,  s.  25  (8),  Deft  may  apply  ex  parte :  Hick  y. 
Lockwood,  W.  N.  (83)  48. 

As  to  application  for  and  delivery  of  copies  of  affidavits  on  ex  parte  appli- 
cations for  an  iniimction,  see  0.  Lxvi,  7  (t,  j]. 

By  0.  Lii,  3,  the  Court  or  a  Judge,  if  satisfied  that  the  delay  caused  by 
proceeding  in  the  ordinary  way  would  or  might  cause  irreparable  or  setious 
mischief,  may  make  any  order  ex  parte  upon  such  terms  as  to  costs,  and 
subject  to  such,  undertaking,  if  anj,  as  the  Court  or  Judge  shall  think  fit. 

Under  this  rule,  in  order  to  avoid  delay,  the  order  for  service  out  of  the 
jurisdiction,  obtained  ex  parte  under  O.  ii,  4,  before  issuing  the  writ,  has 
provided  for  the  issuing  of  an  injunction  from  and  after  issue  of  the  writ  of 
summons :  Young  v.  BrasMy,  1  Ch.  D.  277. 

Under  the  new  practice  injunctions  have  been  granted  by  Judges  of  the 
Common  Law  Divisions  personally  in  Chambers  on  ex  parte  applications  (see 
Ftnner  v.  Bedford^  W.  N.  (75)  230,  to  restrain  pulling  down  a  house :  Tozer 
T.  Walford^  W.  N.  (75)  250,  to  restrain  the  use  of  a  steam  engine:  ATion,, 
W.  N.  (76)  21,  to  restrain  parting  with  a  bill  of  exchange). 

Alt  this  has  not  hitherto  been  the  practice  in  Chancery,  and  will  probably 
not  be  encouraged  in  that  division :  see  English  v.  Camherwtll  Vestry,  W.  N. 
(75)  256 ;  and  tiiat  injunctions  ought  not  to  be  minted  ex  parte  except  in 
cases  of  emerg^ency,  see  Anon.,  W.  N.  (76)  12,  |?cr  Lindley,  J. 

For  injuncBon  m  the  Probate  Division,  after  issue  of  the  writ,  but  before 
service,  to  restrain  any  dealing  with  an  intestate's  estate,  see  Brand  v. 
Mitson,  24  W.  E.  524 ;  45  L.  J.  P.  D.  41 ;  34  L.  T.  854. 

In  actions  within  its  jurisdiction  a  County  Court  has  power,  under  Jud. 
Act,  1^73,  s.  89,  to  grant  an  injunction,  and  to  commit  lor  disobedience  to 
the  order :  Martin  v.  Bannister,  4  Q.  B.  D.  212,  491 ;  and  see  Brune  v.  James, 

il898)  1  Q.  B.  417  ;  but  not  to  stav  an  action  commenced  in  the  High  Court 
having  no  power  to  do  what  the  High  Court,  since  sect.  89,  cannot) : 
Cobboldv.  Pryke,  4  Ex.  D.  315. 

Applications  for  injunctions,  mandamus,  or  the  appointment  of  a  receiver, 
under  the  Jud.  Act,  1873,  s.  25  (8),  or  for  the  interim  preservation  of 
property,  &c.,  under  0.  L,  1,  2,  3,  are,  by  0.  uv,  12,  excepted  from  the 

itinsdiction  of  the  masters  of  the  Q.  B.  Div.,  and  of  l^e  registrars  in  the 
^robate.  Divorce,  and  Admiralty  Division. 

In  cases  of  urgency,  interim  restraining  orders  are  granted,  and  receivers 
appointed,  on  affidavit  of  the  facts  before  appearance  of  the  Deft  or  service 
of  the  writ  (or,  under  the  former  practice,  bill  filed) :  Carr  v.  Morice,  16  Eq. 
125;  Thorneloe  v.  Skoines,  lb,  126;  Campana  v.  Webb,  22  W.  E.  622;  and 
even  before  affidavit  filed.  Pit  undertaking  to  file  it :  Newman  v.  Harris, 
W.  N.  (70)  6 ;  Shimell  v.  Tucker,  V.-C.  W.,  13  Ap.  1872,  B.  821 ;  Toung  v. 
Brassey:\  Ch.  D.  277  (see,  however,  Exp,  M'Fhail,  12  Ch.  D.  632);  H's 
Estate,  ColeboumeY,  C»,  1  Ch.  D.  276;  0.;sxxviii,  19. 

By  0.  LXVI,  7  (y),  on  ex  parte  applications  for  injunctions,  or  ne  exeat,  the 
party  making  sudi  application  is  to  furnish  copies  of  the  affidavits  upon 
whidi  it  is  granted,  upon  payment  of  the  proper  charges,  immediately  upon 
the  receipt  of  the  usual  request  and  undertaking,  or  within  such  tune  as 
may  be  specified  in  such  request,  or  may  have  been  directed  by  the  Court 
or  a  Judge. 

After  the  motion  is  opened  no  new  evidence  can  be  adduced,  except  with 
the  leave  of  the  Court:  Bird  v.  Lake,  1  H.  &  M.  118,  119 ;  East  Lancashire 
By,  Co.  V.  Hattersley,  8  Ha.  72,  86;  and  see  Munroy,  Wivenhoe  By.  Co.,  4 
D.  J.  &  S.  726 ;  which  seems  to  extend  the  rule  to  the  use  bv  counsel  of  any 
evidence  in  existence  when  they  are  called  upon  to  address  the  Court. 

Applications  for  injunctions  ex  parte  are  strictly  dealt  with ;  there  must 
have  been  uberrima  fides ;  the  case  must  be  fully  and  fairly  stated ;  and  the 
suppression  or  misrepresentation  of  any  material  fact  will  disentitle  Pit  to 
reuef ,  or  at  least  make  him  liable  for  costs  at  the  hearing :  Dalglish  v.  Jarvie, 
2  Mac.  &  G.  231 ;  A.  G.  v.  Liverpool  Corp,,  1  My.  &  Cr.  17 i ;  Maclaren  v. 
8tainUm,  16  Beav.  279;  EdsUtm  v.  E,,  1  D.  J.  &  S.  185 ;  Fuller  v.  Taylor, 
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9  Jnr.  N.  8.  743 ;  8  L.  T.  69 ;  11  W.  B.  532 ;  32  L.  J.  Gh.  376;  EarhoUkr. 
Fooley,  20  L.  T.  436;  Holden  y.  Waierlow,  15  W.  B.  139;  Wimbledon  L, 
Board  y.  Croydon  Sanitary  Authority,  32  Ch.  D.  421,  C.  A. ;  and  see  Schmiikm 
T.  Faulkes,  W.  N.  (93)  64  (where  the  solr  having  suppressed  the  fact  that  ha 
was  taking  hankruptcy  prooeedinffs  against  his  dient  was  held  liable  bolh 
for  costs  and  under  the  client's  undertaking  as  to  damages).  If  the  Deft  has 
appeared  the  Court  ought  to  be  informed  of  the  fact:  Meaeican  Co,  t. 
Maldonado^  W.  N.  (90)  8. 

But  the  Pit  so  applying  is  not  bound  to  state  facts  supposed  to  -raise  some 
point  of  law  in  reahty  imtenable :  Weston  y.  Arnold^  8  Ch.  1084.  And  see 
ICerr,  634. 

A  motion  to  disohaige  an  ex  parte  order  for  an  injunction  on  the  ground  of 
its  haying  been  obtained  by  misrepresentation,  is  proper,  though  the  injunction 
is  about  to  expire :  WimUedon  L,  Board  y.  Croydon  Sanitary  Authority,  82 
Ch.  D.  421,  C.  A. ;  distinguishing  BoUon  t.  London  School  Board,  7  Ch.  D. 
766. 

Delay  and  acquiescence  are  yery  material  (especially  in  patent  cases: 
Bovill  y.  Crate,  1  £q.  388 ;  Bacon  y.  Jones,  4  M.  &  C.  439) ;  and  will  more 
easily  than  at  tiie  hearingbar  Pit's  right  to  summary  relief :  Hogg  y.  Seott, 
18  £iq.  444 ;  Johfison  y.  Wyatt,  2  D.  J.  &  8.  18 ;  Wood  y.  Sutdiffe,  2  Sim. 
N.  8.  163 ;  Gordon  y.  Cheltenham  By.  Co.,  5  Beay.  233 ;  Ware  y.  Begenfs 
Canal  Co.,  3  D.  &  J.  212 ;  Wintle  v.  Bristol  and  8.  W.  By.  Co.,  10  W.  B.  210 ; 
6  L.  T.  20;  Salisbury  y.  Met.  By.  Co.,  18  W.  B.  484;  39  L.  J.  Ch.  429; 
Isaacion  y.  Thompson,  41  L.  J.  Ch.  101 ;  20W.B.  196;  but  mere  delay  short 
of  the  statutory  period  of  limitations  will  not  affect  the  right  to  an 
injunction  in  aid  of  a  legal  right :  Fullwood  y.F,,9  Ch.  D.  176 ;  Sowland  y. 
Mitchell,  75  L.  T.  65. 

And  see,  upon  the  equitable  doctrine  of  acquiescence  as  applied  to  in- 
junctions, Kerr,  18—21,  189;  WillmoUy.  Berber,  15  Ch.  D.  96. 

The  balance  of  conyenience  and  inconvenience  from  granting  or  refusing 
the  order  is  also  very  material  on  interlocutory  applications,  especially  where 
it  is  sought  to  stop  carrying  on  a  trade :  Plimpton  v.  Spiller,  4  Ch.  1).  286 ; 
Mogul  Sttamship  Co.  v.  McGregor,  15  Q.  B.  D.  476;  A.  G.  v.  Charles,  11 
W.  B.  253 ;  or  a  public  undertaking :  Shrewsbury  and  Chester  By.  v.  Shrews^ 
bury  and  Birmingham  By.,  1  Sim.  rf.  S.  410;  Greenhalgh  v.  Manchester  By. 
Co.,  3  M.  &  Cr.  784 ;  Hadley  v.  London,  Ac.  Bank,  3  I).  J.  &  8.  63 ;  or  to 
stop  the  working  of  a  mine :  Hilton  v.  Granville,  C.  &  Ph.  297  ;  or  to  restrain 
interference  with  light :  Newson  v.  Pender,  27  Ch.  D.  43,  C.  A. ;  McManus  y. 
Cocke,  35  Ch.  D.  681 ;  Smith  v.  Baxter,  (190m  2  Ch.  138 ;  or  alleged  infringe- 
ment of  trade  mark :  Mitchell  v.  Henry,  15  Ch.  D.  181,  C.  A. ; 

—as  also  the  power  of  the  Court  completely  to  enforce  its  order,  e.g.,  by 
compelling  a  Pit  to  carry  out  the  contract  an  interference  with  which 
he  seeks  to  restrain:  Garrett  v.  Banstead  Ry.  Co.,  4  D.  J.  &  S.  462; 
Munro  y.  Wivenhoe  By.  Co.,  4  D.  J.  &  S.  723; 

— as  also  the  fact  that  the  Pit  can  be  adequately  and  more  conveniently 
compensated  by  an  inquiry  as  to  damages — and  these  considerations 
are  also  applice^ble  to  relief  by  injunction  at  the  hearing,  and  to  cases 
of  specific  performance :  see  Elwes  v.  Payne,  12  Ch.  D.  468,  C.  A. ; 
Mogul  Steamship  Co.  v.  McGregor,  15  Q.  B.  D.  476 ;  (1892)  A.  C.  25 ; 
McManus  v.  Cooke,  35  Ch.  D.  681 ;  Holland  y.  Worley,  26  Ch.  D.  578; 
Isenberg  y.  E.  I.  Ho.  Co.,  3  D.  J.  &  S.  263;  Jackson  v.  D.  Newcastle, 
ib,  275 ;  Eastwood  v.  Lever,  4  D.  J.  &  S.  114 ;  Senior  v.  Pawson,  3  Eq. 
330 ;  Master  v.  Hansard,  34  L.  T.  719 ;  Wilson  y.  Northampton  and 
Banbury  By.  Co.,  9  Ch.  279. 

The  interlocutory  order  does  not  conclude  the  right,  the  object  and  effect 
being  merely  to  keep  things  tn  statu  quo  where  the  Pit  ehows  a  prima  facie 
case  for  relief  at  the  hearing,  so  that  the  relief  shall  not  be  ineffectual :  see 
Preston  v.  Luck,  27  Ch.  D.  506,  508.  In  very  special  cases  only  will  any 
positive  act  be  enforced  by  interlocutory  injunction :  G.  W.  By.  v.  Birmingham, 
dte.  By.,  2  Ph.  597 ;  BlcJcemore  v.  Glamorgan  Canal,  1  M.  &  K.*  154 ;  Shrews^ 
bury  and  Chester  By.  y.  Shrewsbury  and  Birmingham  By.,  1  Sim.  N.  8.  410; 
Kerr,  12. 

And,  generally,  this  summary  relief  will  not  be  granted  where  theve  is  a 
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serioTis  question  to  be  tried :  «.^.,  the  comstniction  of  a  doubtful  clause  in  an 
Act  of  Parliament :  Dover  Harbour  y.  L»  C,  A  />.  By,,  3  D.  F.  &  J.  659; 

— alleged  interference  with  a  franchise  in  respect  of  market  tolls :  Elwe$  y. 
Payne,  12  Ch.  D.  468,  0.  A. ; 

— the  yalidity  of  a  patent :  Plimpton  y.  Malcolmson,  20  Eq.  37 ; 

— where  the  Pit  claims  as  c.  g.  t,  but  the  trust  is  not  admitted,  and  the 
right  to  the  money  or  property  in  question  is  matter  to  be  decided  at 
the  hearing :  Bank  of  Turkey  y.  Ottoman  Bank,  2  Eq.  366 ; 

—or  upon  a  mere  ^uia  timet  where  there  is  no  sufficient  threatened  or 
intended  legal  mjuiy :  L.  Cowley  y.  Byas,  5  Oh.  D,  944 ;  Fletcher  y. 
Bealey,  28  Oh.  D.  688 ;  A.  O,  y.  Vestry  of  Bermondsey,  23  Oh.  D.  60, 
0.  A. ;  NeiDton  y.  -AT.,  11  P.  D.  11 ;  «««,  where  the  subject-matter  of 
litigation  is  in  danger  of  being  parted  with  or  destroyed :  London  and 
County  Banking  Co,  y.  Lewis,  21  Oh.  D.  490;  Brand  y.  Mitson, 
24  W.  B.  524 ;  45  L.  J.  P.  41 ;  34  L.  T.  854  ; 

—or  to  restrain  shipowners  from  conspiring  to  driye  ships  of  other  traders 
off  a  certain  line  of  trade,  unless  a  case  of  irreparable  damage  is  made 
out :  Mogul  Steamship  Co.  y.  McGreg(/r,  15  Q.  B.  D.  476;  (1892)  A.  0. 
25 ;  and  see  Temperton  y.  Bussell,  (1893)  1  Q.  B.  75,  0.  A. 

The  ■  usual  course  in  such  cases  is  to  order  the  motion  to  stand  until  the 
trial,  Deft  undertaking  to  keep  accounts,  or  being  put  upon  terms:  see 
Coleman  y.  West  Hartlepool  By,,  3  L.  T.  847;  Kerr,  626;  E lives  y.  Payne, 
12  Oh.  D.  468,  0.  A. ;  Mitchell  y.  Henry,  15  Ch.  D.  181,  0.  A. 

In  Wall  V,  London  Assets  Corp.,  (1898)  2  Ch.  469,  C.  A.,  an  interlocutory 
injunction  against  interference  with  the  rights  of  the  shareholders  in  a  co. 
under  the  memorandum  and  articles  was  refused  on  an  undertaking  by  the 
00.  not  to  divide  certain  shares  until  after  the  trial  of  the  action  otherwise 
than  in  accordance  with  the  rights  of  the  shareholders  under  the  memorandum 
and  articles. 

It  IB  not  unusual,  by  consent  of  parties,  to  treat  the  motion  for  an  injunction 
as  a  motion  for  judgment,  or  to  treat  the  hearing  of  the  interlocutory  applica- 
tion as  the  trial  of  the  action :  v.  sup,  p.  519,  Form  6. 

The  right  to  an  injunction  at  the  hearing  is  not  lost  by  an  interlocutory 
motion  not  haying  been  made :  Davies  y.  Marshall,  1  Dr.  &  Sm.  557. 

Under  the  old  practice  injunctions  haye  been  nunted  at  the  hearing  under 
special  circumstances,  though  not  prayed  by  fiie  bill :  Blomfield  y.  Eyre, 
Goodman  y.  Kine,  8  Beay.  250,  379 ;  Beynell  y.  Sprye,  I  D.  M.  &  G.  660. 

And  see  inf..  Chap.  XXXII.,  **  Beceiyers,"  for  decisions  in  the  analogous 
case  of  an  application  for  a  receiyer  not  claimed  by  the  writ. 

Under  the  present  practice,  and  the  larse  powers  of  amendment  at  any 
stage  of  l^e  proceedings  (see  0.  xxYin),  sdthough  where  an  injunction  (or 
the  appointment  of  a  receiyer)  is  a  substantial  object  of  the  action  the  writ 
should  be  so  indorsed,  an  interim  order,  though  not  claimed  by  the  writ, 
may  be  obtained  on  amending  the  indorsement :  Colehourne  y.  C,  Y.-O.  H., 
15  Jan.  1876,  A.  19 ;  1  Oh.  D.  690 ;  or  without  such  amendment  if  incidental 
to  the  principal  relief  claimed. 

Injunctions  haye  been  granted  at  the  instance  of  one  Deft  against  his 
co-Deft:  Edgcumbe  y.  Carpenter,  1  Beay.  171 ;  but  not,  it  seems,  upon  inter- 
locutory application  before  decree :  Bussell  y.  L.  C.  D.  By.,  4  Giff.  403. 

But  unaer  0.  L,  6,  a  Deft,  may  before  judgment  ai)ply  for  an  injunction 
(or  receiyer),  and  in  a  proper  case  the  Court  has  jurisdiction  to  make  the 
order:  Sargant  y.  Bead,  1  Oh.  D.  600;  and  see  Collison  y.  Warren,  (1901) 
1  Ch.  812,  0.  A. 

It  has  been  said  that  an  interim  order,  if  nothing  is  said  to  the  contrary, 
remains  in  force  until  the  case  is  disposed  of :  see  Carrow  y.  Ferrier,  3  On. 
719 ;  but  in  practice  such  orders  are  inyariably  expressed  to  be  granted  until 
after  or  oyer  a  day  fixed :  see  Form  2,  p.  518 ;  and  if  necessary  may  be  con- 
tinued untU  a  further  day,  or  until  judgment :  see  Form  4,  p.  519 ;  and  if  an 
interim  injunction  has  lieen  obtained  on  notice,  until  a  ceitain  day,  the  Pit 
is  not  entitled,  after  the  period  for  which  it  was  granted  has  expired,  to  obtain 
ex  parte  a  further  injunction:  Oraham  y.  Campbell,!  Oh.  D.  491. 

The  pendency  of  a  motion  for  an  injunction  did  not  preyent  Pit  from 
obtaining  an  order  to  dismiss  his  own  bill :  Markwick  y.  Pawson,  33  L.  J, 
Ch.  703. 


528  Ityunetians.  [chap.  zxzi. 


nrjTTircnoKs  it  anbatoky— daicagbs  is  Lnstf  of  dtjitkctiok. 

Jurisdiction, — ^The  jurifldictioii  to  grant  a  mandatory  injunctLon,  that  is,  to 
compel  the  Deft  not  only  to  desist  from  unlawful  acts  for  the  future,  but  to 
restore  matters  to  their  original  position,  is  ezercised,  like  that  of  specific 
performance,  in  cases  where  the  injury  to  the  Pit,  actiye  or  passive,  cannot 
be  estimated  and  sufficiently  compensated  by  damages,  and  has  not  been 
condoned  by  acquiescence. 

By  an  interlocutory  injunction  the  continuance  of  the  act  complained  of  is 
stopped  until  the  right  is  tried  between  the  parties ;  by  a  perpetual  injunc- 
tion such  act,  when  decided  to  be  unlawful,  is  permanently  restrained ;  and 
by  a  mandatory  injunction  the  Deft  is  orderea  to  undo  the  wrong  he  has 
done,  and  give  the  Pit  complete  relief  by  putting  him  in  the  position  in  which 
he  was  before  the  injury  was  committed. 

Where  the  efiFect  of  the  mandatory  injunction  is  to  require  the  performance 
of  a  certain  act,  such  as  the  pulling  down  and  removal  of  buddings,  it  is 
henceforth  to  be  made  in  the  form  of  a  direct  command,  and  not  in  the 
indirect  form  hitherto  in  use :  Jackton  y.  Normanhy  Brick  Co,,  (1899)  1  Ch. 
438,  G.  A. ;  see  Form  10,  p.  565. 

A  mandatory  injunction  is  seldom  granted  until  the  Pit  has  completely 
established  his  right :  Child  v.  Douglas,  £ay,  578 ;  Oale  y.  Abbot,  10  W.  B. 
748;  6  L.  T.  852;  8  Jur.  N.  8.  987 ;  unless 

— the  injury  will  be  irreparable  if  allowed  to  continue  until  the  hearing; 
e.g.,  the  flow  of  water  into  a  mine  caused  by  removing  the  bamer 
of  an  adjoining  working:  Weatminster  Brymbo  Co.  y.  Clayton, 
36  L.  J.  Ch.  476 ; 

— or  the  Deft,  after  express  notice  or  pending  litigation,  seeks  to  anticipate 
the  action  of  the  Court  by  hurrying  on  an  obstructive  building :  Daniel 
y.  Ferguson,  (1891 )  2  Ch.  27,  C.  A. ;  Beadel  y.  Ferry,  3  Eq.  465 ;  Staight 
y.  Bum,  5  Ch.  163 ;  Morris  v.  Qraut,  24  W.  R.  55 ;  Von  Jtjd  v.  Homsey, 
(1895)  2  Ch.  774,  0.  A. ;  and  see  Smith  y.  Day,  13  Ch.  D.  651. 

Delay  and  acquiescence  are  most  material :  Qaskin  y.  Bails,  13  Ch.  D.  324, 
0.  A.  (hve  jeexs  acquiescence  held  fatal) ;  Wicks  v.  Hunt,  Joh.  373 ;  especially 
in  cases  of  obstructive  building :  Mott  v.  Shoolbred,  20  Eq.  22 ;  unless  there 
has  been  clear  violation  of  an  express  agreement  entered  into  by  Deft  after 
notice  that  the  acjt  wiU  not  be  sanctioned :  Morris  y,  Orant,  24  W.  B.  55 ;  or 
the  buildings  were  such  as  could  be  easily  altered,  and  their  effect  on  Fit 
could  not  M  known  till  they  were  finished :  Baxter  v.  Bov?er,  43  W.  B,  805 ; 
44  L.  J.  Ch.  625 ;  33  L.  T.  41. 

Damages  in  lieu  of  or  in  addition  to  Injunction. — The  power  to  grant  a 
mandatory  injunction  was  not  taken  away  by  Lord  Cairns  Act  (21  &  22  Y. 
c.  27),  providing  relief  in  damages  in  addition  to,  or  in  substitution  for, 
relief  by  injunction  (since  repealed,  46  &  47  Y.  c.  49),  and  was  exercised 
where  tne  Court  was  satisfied  that  a  wrong,  i.e.,  substantial  annoyance  or 
injury  {Bowes  v.  Law,  L.  R.  9  Eq.  636),  had  been  wilfully  done,  and  that 
there  had  been  neither  delay  nor  acqmesceuce  on  the  part  of  l^lt :  Smith  v.  S,, 
L.  R.  20  Eq.  500 ;  although  the  obstruction  was  completed  before  writ  issued : 
Lawrence  v.  Norton,  38  W.  R.  555 ;  69  L.  J.  Ch.  440 ;  62  L.  T.  749 ;  Shiel  v. 
Ood/rev,  W.  N.  (93)  115 ;  and  that  the  repeal  of  Lord  Cairns*  Act  has  not 
affected  the  jurisdiction  of  either  division  to  grant  an  injunction  or  damages, 
or  both,  see  Sayers  v.  Colly er,  28  Ch.  D.  103,  C.  A. ;  and  therefore  damages 
in  lieu  of  injunction  could  be  sranted  though  notice  of  action  under  the 
Public  Health  Act,  1875,  s.  264,  nad  not  been  given:  Chapman  y.  Auckland 
Union,  23  Q.  B.  D.  299,  300,  C.  A. 

But  there  is  no  jurisdiction  to  award  damages  where  no  wrongful  act  has 
been  committed  by  the  person  against  whom  an  injunction  is  sou^t :  Dreyfus 
v.  Feruvian  Guano  Co,,  42  Ch.  D.  166;  S,  C,  43  Ch.  D.  316,  C.  A.  (3.  v.  as  to 
the  principles  to  be  adopted  in  working  out  an  inquiry  as  to  damages  by  un- 
lawful detention,  where  the  judgment  is  varied,  but  the  inquiry  allowed  to 
stand). 

The  Palatine  Court  now  has  jurisdiction  to  give  damages  in  lieu  of  an 
injunction  under  the  Chancery  of  Lancaster  Act,  1890  (53  &  54  Y.  c.  23),  s.  3, 
which  it  had  not  previously :  Froctor  y.  Bayley,  42  Ch.  D.  390. 


SECT.  I.]  Interhduiory  Injunctions  and  Interim  Orders.    629 

Where  the  injury  is  suoli  tliat  if  it  is  not  stopped  the  Pit's  property  will  be 
rendered  useless,  the  Court  will  not  compel  the  JPlt  to  sell  his  property  to  the 
Deft,  t.e.,  to  accept  damages  in  lieu  of  a  perpetual  injunction;  but  where 
the  injuiy  is  less  serious,  and  may  be  compensated  by  money,  then  the  dis- 
cretion given  by  the  Act  may  be  exercised :  Holland  v.  Worley^  26  Ch.  D.  578 ; 
and  see  Doniiell  v.  Bennett,  22  Oh.  D.  835;  and  see  Martin  v.  Pricey  (1894) 
1  Oh.  276,  where.  Pit  failing  to  prove  that  the  commercial  value  of  his 
premises  would  be  materially  affected  by  Def t's  existing  buildings,  damages 
only  were  given :  8,  C. 

In  a  case  of  continuing  actionable  nuisance,  the  jurisdiction  of  the  Court 
to  award  damages  insteaa  of  an  injunction,  ought  only  to  be  exercised  imder 
very  exceptional  circumstances :  Shel/er  v.  City  of  London  Electric  Lighting 
Co.,  a895)  1  Ch.  287,  C.  A. 

It  nas  been  enunciated  as  a  good  working  rule  that  damages  may  be  given 
instead  of  an  injunction  when  the  following  requirements  are  all  found  in 
conjunction,  viz.,  where  the  injury  to  the  Pit's  rights  is — (i.)  small; 
(ii.)  capable  of  being  estimated  in  money ;  (iii.^  capable  of  being  adequately 
compensated  by  a  small  sum ;  (iv.)  when  an  injunction  would  be  oppressive : 
Per  Smith,  L.  J.,  /S.  (7. 

In  general,  where  there  is  a  threatened  invasion  of  a  legal  riffht— as,  e,g., 
where  Pit  has  proved  his  right  to  light,  and  that  a  proposed  Duilding  will 
infringe  that  right — he  is,  in  the  absence  of  special  circumstances,  entitled  to 
an  injunction  as  to  the  threatened  building:  Martin  v.  Price,  (1894)  1  Ch.  276 ; 
and  quoere,  whether  the  Court  has  jurisdiction  to  give  damages  in  respect  of 
threatened  injury  in  lieu  of  an  injunction :  Martin  v.  Price,  aup. 

Where  Pit  had  admitted  that  he  would  have  been  satiefied  if  the  Deft's 
house  had  been  set  back  to  a  certain  distance,  an  inquiry  was  directed  what 
damages  the  Pit  had  sustained  by  reason  of  the  obstruction  of  light  occa- 
sioned  by  the  Deft's  house  not  being  so  set  back :  Broomfield  v.  nilliama, 
(1897)  1  Ch.  602,  C.  A. 

Principles  and  Instances, — For  the  principles  on  which  mandatory  injunc- 
tions are  granted  or  refused,  and  the  rignt  to  relief  in  damages,  see  also 
Durell  V.  Pritchard,  1  Ch.  24 ;  Isenberg  v.  E.  L  Ho,  Co.,  3  D.  J .  &  S.  263 ; 
Curriers'  Co,  v.  Corbet,  2  Dr.  &  Sm.  355;  4  D.  J.  &  8.  764;  A,  0.  v.  Mid- 
Kent  Co.,  3  Ch.  100;  Kelk  v.  Pearson,  6  Ch.  809;  Baxter  v.  Bower,  23  W.  R. 
805 ;  City  of  London  Brewery  Co.  v.  Tennant ;  Ooodson  v.  Richardson,  9  Ch; 
212,  221;   L.  Stanley  v.  E.  Shrewsbury,  19  Eq.  616;   Kilbey  v.  Haviland, 

19  W.  R.  698 ;  Musgrave  v.  Homer,  23  W.  R.  126 ;  Bock  Portland  Cement  Co, 
V.  Wilson,  62  L.  J.  Ch.  214;  31  W.  R.  193;  and  that  where  there  is  juris- 
diction to  ^rant  an  injunction,  damages  may  be  given  in  lieu  thereof,  not 
only  for  injury  commenced  before,  and  continued  after,  writ  issued,  and 
ceased  before  trial,  but  also  for  injury  which  has  occurred  since  the  com- 
mencement of  the  action,  see  Fritz  v.  Hobson,  14  Ch.  D.  642 ;  Chapman  v. 
Auckland  Union,  23  Q.  B.  D.  294,  298,  C.  A. ;  and  see  Warunck  and  Birming- 
ham Canal  v.  Burman,  63  L.  T.  670 ;  and  that  the  maxim  actio  personalis 
moritur  cum  persond  does  not  apply  to  the  equitable  remedy  by  mandatory 
injunction  to  prevent  obstruction  oi  light,  see  Jones  y,  Simes,  43  Oh.  D.  607. 

As  the  Court;  has  power  to  award  damages  in  an  action  for  an  injunction, 
a  consent  order  in  such  an  action  is  a  bar  to  an  action  for  damages  in  respect 
of  the  same  cause :  Serrao  v.  Noel,  15  Q.  B.  D.  549.  The  right  to  damages 
for  detention  of  property  is  not  lost  by  the  appointment  of  a  receiver,  or  any 
other  mode  of  placing  me  property  in  medio :  Drey/us  v.  Peruvian  Ouano  Co,, 
42  Oh.  D.  166 ;  43  Ch.  D.  316,  0.  A. 

The  result  of  the  cases  appears  to  be  that  where  the  Pit,  though  entitled  to 
relief,  has  not  sustained  serious  or  (pecuniarily)  immeasurable  injury;  or 
where  on  other  grounds,  including  tiiat  of  the  balance  of  convenience  or 
inconvenience,  the  Court  declines  to  grant  him  the  extreme  and  summary 
relief  of  a  mandatory  injunction,  an  inquiry  as  to  damages  may  be  granted 
though  not  claimed. 

The  following  are  instances  of  mandatory  injunctions : — 

(a)  Compelling  the  removal  of  obstructive  buildings :  Smith  v.  S,,  L.  R. 

20  Eq.  600;  Merchant  Taylors'  Co.  v.  TruseoU,  3  D.  J.  &  S.  271 ;  Jessel  v. 
Chaplin,  4  W.  R.  610 ;  Bankin  v.  Huskisson,  4  Sim.  16 ;  Great  Northern  By, 
V.  Clarence  By.,  1  Coll.  617 ;  Gaskin  v.  Balls,  13  Ch.  D.  324,  0.  A. ;  SeUors 
V.  Matlock  Bath  L,  B.,  14  Q.  B.  D.  928  (public  urinal  erected  under  authority 
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of  Pablie  Healtli  Act,  1875);  Myen  r.  Catier^on,  43  Ch.  D.  470,  C.  A. 
(hoarding  obfltructing  light  ooming  through  railway  arch);  McMtuiua  y. 
Cooke,  35  Ch.  D.  681  (mutual  agreement  as  to  erection  of  skyUghts). 

{b)  Compelling  the  removal  of  obstruotionB,  as  in  Hervey  t.  Smith,  1  K.  &  J. 
389 ;  22  Beav.  299  (to  the  use  of  flues) ;  BickeU  y.  Morris,  L.  B.  1  H.  Ii.  Sc 
47 ;  Bohinton  y.  Lord  Byron,  1  Bro.  C.  C.  588  (to  the  flow  of  water) ;  L0ane  y. 
Newdigate,  10  Yes.  192  (to  the  right  of  navigating  a  canal) ;  Neath  Canal  Co, 
y.  Ynitarwed  Co,,  10  Ch.  450  (to  the  use  of  an  acoommodation  bridge) ;  CUgg 
y.  CaHl^ord  L.  B,,  W.  N.  (74)  229  (to  the  use  of  a  drain) ;  Cannon  v.  ViUars^ 
8  Ch.  D.  415  (to  a  right  of  way  through  a  gateway  and  across  a  yard); 
Morris  y.  Chrant,  24  W.  B.  55  (porch  erected  in  breach  of  covenant).  And 
see  A.  G,  y.  Fumiss  By.  Co.,  26  W.  B.  650 ;  47  L.  J.  Ch.  776;  38  L.  T.  555 ; 
for  an  order  compelling  a  railway  co.  to  construct  a  bridge  of  height  and 
width  prescribed  by  Bauwa^  Clauses  Act,  1845,  s.  49. 

(c)  Compelling  the  restitution  of  mining  barriers:  E,  Mexhorough  y. 
Bower,  7  Beav.  129;  Wettminsler  Brymbo  Co.  y.  Clayton,  36  L.  J.  Ch.  476- 

{d)  Compelling  reinstatement  of  staircase  removed  by  landlord  of  a  flat  in 
the  tenant  s  absence:  Allport  v.  Securities  Corp.,  64  L.  J.  Ch.  491,  n. 

(e)  Compelling  restoration  of  oyster  beds,  mterfered  with  contrary  to  the 
nrovisions  of  statute,  notwithstanding  that  the  expense  of  restoration  would 
DO  out  of  proportion  to  any  advantage  derivable  therefrom :  Woodhouse  y. 
Newry  Navigation  Co.,  (1898)  1 1.  B.  161,  C.  A. 

( /)  Compelling  railway  co.  to  restore  junction  between  their  line  and  a 
aidmg:  Woodruff  y.  Brecon  By.  Co.,  28  Ch.  D.  190,  C.  A. 

(a)  Compelling  the  erection  and  maintenance  of  fences :  Bidiodl  y.  Holden^ 
63  X.  T.  104. 

(A)  Against  allowing  pipes  to  remain  on  Fit's  land,  though  under  a  high- 
way :  Goodson  v.  Bichardson,  9  Ch.  221. 

(t)  Against  allowing  a  collierv  to  be  flooded  by  ceasing  to  pump  out  ihe 
water:  Strelley  v,  Pearson,  15  Cm.  D.  113. 

(Ar)  Compelling  removal  from  an  upper  floor  of  lithographic  stones  causing 
danger  by  excessive  weight  to  the  premises :  Cohen  y.  Poland,  W.  N.  (87; 
159. 

(I)  Compelling  the  return  of  letters  and  other  documents :  Evitt  v.  Price^ 
1  Sim.  483;  Whittaker  v.  Bowe  (B.),  25  FeT>.  1841,  B.  336;  3  Beav.  383; 
Whitwham  v.  Moss,  73  L.  T.  67. 

(m)  Compelling  the  withdrawal  of  a  notice  by  a  dismissed  agent  to  the 
post  office  to  forward  all  letters  to  his  private  address  (thereby  enabling  him 
to  obtain  letters  intended  for  his  former  employers) :  Hermann  Loog  y.  Bean, 
26  Ch.  D.  306,  C.  A. 


Bbction  n. — ^Bbeach  of  Oontbact. 

1.  Ityunction  against  practising  in  a  Pro/emon  teithin  y)ecified 

Limits. 

Let  tbe  Deft  W.  be  restrained  from  carrying  on,  either  alone  or  in 
oo^partnership  with  any  other  person  or  persons  whomsoever,  the 
practice  and  profession  of  a  solr,  in  W.  or  M.,  in  the  county  of  D.,  or 
at  any  place  within  fifty  miles  thereof  respectively;  and  from  con- 
tinuing to  describe  himself  by  any  public  inscription  on  his  premises 
at  W.  aforesaid  as  a  solr. — Deft  W.  to  pay  the  Pit's  costs  of  suit  to  be 
taxed,— See  Howard  y.  Woodward^  V.-O.  W.,  8  Noy.  1864,  A,  2082. 
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2.  Contract  to  employ  Solr — Injunction  against  employing  any 

other  Solr. 

Aim  it  appearing  that  the  Deft  E.  M.  is  the  Deft  in  an  action  in  the 
Ohanceiy  of  the  Connty  Palatine  of  Lancaster,  wherein  [^one]  0.  E.  M. 
is  Fit,  and  that  such  action  had  been  defended  by  the  Fit  [in  this  action'] 
A.  M.  in  the  name  of  the  Deft  E.  M.,  under  an  agreement  with  him 
and  in  porsnance  of  a  retainer  bj  the  said  E.  M.  of  E.  E.  W.,  the  solr 
of  the  Fit  A.  M.y  as  his  solr  in  the  said  action  dated  — ,  that  a  petition 
of  appeal  from  an  order  of  this  Court  made  in  the  said  action,  and 
dated  — ,  has  been  lodged  in  the  name  of  the  Deft  E.  M.  at  the  Judicial 
Office  of  the  House  of  Lords  bj  the  said  E.  E.  W.  as  such  solr  as  afore- 
said, or  by  his  London  agents,  and  that  a  sum  of  £ —  has,  in  pursuance 
of  the  Standing  Orders  in  that  behalf,  been  paid  into  the  Security  Fund 
account  of  the  House  of  Lords  by  the  Fit  A.  M.  in  the  name  of  the  said 
E.  M.,  That  the  Fit  A.  M.  has  paid  all  the  costs  by  the  said  order 
directed  to  be  paid  by  the  Deft  E.  M.,  and  that  the  Deft  E.  M.  has 
withdrawn  his  said  retainer  and  changed  his  said  solr,  and  has  lodged 
a  petition  for  leave  to  withdraw  the  said  appeal,  which  petition  has 
been  assented  to  by  the  said  0.  E.  M.,  And  the  Fit  A.  M.  by  his 
counsel  undertaking,  and  H.  Q-.  undertaking,  that  the  indemnity  pro- 
Tided  for  by  the  indenture  dated  —  shall  apply  to  any  costs  of  the  said 
appeal  to  the  House  of  Lords  not  corered  by  the  said  sum  of  £ — 
deposited  as  aforesaid,  and  the  said  H.  G.  having  signed  the  registrar's 
book  accordingly.  And  the  Fit  and  Deft  by  their  counsel  consenting 
that  the  hearing  of  this  appeal  shall  be  treated  as  the  trial  of  this 
action,  Let  the  order  of  the  Chancery  of  the  County  Falatine  of  Lan- 
caster dated  —  be  reversed,  And  Let  the  Deft  E.  M.  be  restrained 
from  taking  any  steps  in  or  in  relation  to  the  said  action  of  M.  v.  E,  M, 
or  any  appeal  therein  by  himself  or  by  any  solr  other  than  the  said 
E.  E.  W.  or  his  London  agent  or  agents,  and  from  interfering  with 
the  prosecution  of  any  such  appeal  by  the  Fit  A.  M.  in  the  name  of 
the  Deft  E.  M. — ^Direct  payment  of  the  sum  of  £ — ,  paid  into  Court  in 
the  said  Chancery  by  the  said  E.  E.  W.  to  the  credit  of  this  action, 
"  Security  for  costs  account,"  to  the  said  E.  E.  W. — See  Moni/orta  v. 
Marsden,  C.  A.,  1  Nov.  1894,  B.  086 ;  (1895)  1  Ch.  11,  0.  A. 

For  injunction  against  practising  in  the  London  Oourt  of  Bankruptcy  in 
breach  of  a  covenant  not  directly  or  indirectly  to  practise  the  business  of  a 
solr  within  the  citv  of  London  or  the  counties  of  Middlesex  or  Essex,  see 
May  V.  (TNeilly  44  L.  J.  Ch.  660. 

For  injunction  to  restrain  the  Deft  from  carrying  on  or  exercising  the  pro- 
fession or  business  of  a  surgeon  and  apothecary  or  surgeon,  or  from  acting  as 
a  physician  in  ihe  town  of — ,  in  the  county  of  — ,  or  within  the  radius  or 
compass  of  five  miles  thereof,  until  the  hearing,  &c.,  see  Giles  v.  Hartf 
V.-O.  S.,  2  Dec.  1859,  A.  224;  5  Jur.  N.  S.  1381. 

For  the  like  order,  see  Qravdy  v.  Barnard y  18  Eq.  518 ;  and  see  London 
and  Torkshire  Bank  v.  PriU,  56  L.  J.  Oh.  987 ;  26  W.  R.  135 ;  57  L.  T.  875 ; 
where  a  condition  in  a  bond  was  held  to  be  evLdenoe  of  an  agreement  by  a 
bank  mana^r,  that  he  would  not,  after  quitting  the  employ  of  the  bank, 
enter  into  similar  employ  within  a  specified  time  and  distance. 
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From  practxBing  as  a  dentist  in  Chester,  or  within  sixteen  miles  hy  the 
nearest  road  from  Chester  Cross,  or  in  any  place  within  the  boundaries  of 
Birkenhead,  see  Bulltn  y.  Teece,  Y.-C.  G.,  19  June,  1868,  A.  1481. 


3.  Injunction  against  exercising  a  Trade^  mth  Account. 

LsT  the  Deft  E.,  the  elder,  be  restrained  from  directly  or  indirecdy 
setting  up,  exercising,  or  carrying  on  the  trade  or  business  of  a  gas- 
meter  manufacturer  and  gas  engineer,  and  matters  connected  therewith, 
including  in  particular  the  department  of  gas  fitting  as  carried  on 
on  the  Pit's  premises  in  &c.,  and  also  from  directly  or  indirectly  setting 
up,  exercising,  or  carrying  on  the  trade  or  business  of  a  gas-meter 
manufacturer  and  gas  engineer,  or  matters  connected  therewith,  within 
twenty  miles  of  O —  Street,  W.,  until  the  further  order  of  this  Court. 
— So  much  of  the  Pit's  (bill)  as  relates  to  the  said  Deft  carrying  on  the 
business  of  a  gas  fitter  within  the  twenty  miles  dismissed  without  costs, 
without  prejudice  to  any  action,  in  the  name  of  himself  and  E.,  the 
younger,  the  Pit  giving  an  indemnity  to  the  said  E.,  the  younger,  to 
be  settled  by  the  Judge. — 1.  Account  of  all  moneys  receiyed  by  Deft 
E.,  the  elder,  belonging  to  the  co-partnership  between  the  Pit  and  the 
Deft  E.,  the  younger,  not  already  paid  over  or  accounted  for. — 
2.  Account  of  what  is  due  to  the  Deft  E.,  the  elder,  from  the  co-partner- 
ship in  respect  of  salary  or  remuneration. — ^Adjoum  &c. — ^liberty  to 
apply.— C?aril«on  y.  Edge^  M.  E.,  18  Dec.  1863,  A.  2531 ;  S.  C,  33  Beay. 
227. 


4.  Injunction  against  exercising  a  ^^ similar  "  Trade^  with  Qualification, 

Lbt  the  Deft  T.  W.  G.,  his  servants  and  agents  be  perpetually 
restrained  from  using,  exercising,  or  carrying  on,  or  permitting  or 
suffering  to  be  used,  exercised,  or  carried  on,  in  or  upon  the  premises 
comprised  in  a  certain  indenture  of  lease  dated  — ,  made  between  the 
Pits,  of  the  one  part,  and  the  A.  B.  Go.  Ld.,  of  the  other  part  (which 
premises  are  known  as  327,  Y.  B.  Bead,  in  the  county  of  — ,  or  any 
part  thereof),  the  trade  or  business  of  a  keeper  of  a  restaurant  similar 
to  that  carried  on  by  the  tenant  of  the  W.  G.  in  the  said  indenture 
mentioned ;  But  this  order  is  not  to  prevent  the  Deft  from  selling  such 
articles  of  food  and  drink  as  are  stated  in  the  affidavit  of  S.  M., 
filed  — y  to  have  been  sold  by  the  A.  B.  Go.  Ld.  on  the  Deft's  premises 
before  the  assignment  thereof  to  the  Deft,  and  which  are  all  set  forth 
in  the  schedule  hereto. — Deft  to  pay  Pit's  costs  in  the  Court  below  and 
occasioned  by  the  said  appeal  to  be  taxed. — Schedule. — See  Drew  v. 
Guy,  G.  A.,  4  May,  1894,  A.  661 ;  (1894)  3  Gh.  25,  G.  A. 

For  a  similar  injunction  against  |*  directl^r  or  indirectly  buying  and  selling 
manufactured  horsehair,  or  otherwise  carrying  on  the  trade  or  business  of  a 
horsehair  manufacturer  at  B.,  or  at  any  otner  place  in  the  United  Kingdom 
within  a  distance  of  200  milos  from  the  town  of  B.,"  see  Harms  y.  Parsons, 
M.  R. ,  17  Dec.  1862,  A.  2437 ;  32  Beay.  328.  (In  this  case  the  biU,  bo  far  as  it 
sought  to  restrain  Deft  from  carrying  on  the  ousiness  of  horsehair  dealer,  as 
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distinct  from  the  purchaae  and  sale  of  manufactured  horsehair,  was,  on  con- 
struction of  the  covenant,  dismissed.) 

— against  carrying  on  the  trade  of  telegraphic  agent  within  a  limited  area, 
see  The  Oriental  and  Amer,  Telegram  Co,  v.  Bodwell,  Fry,  J.,  7  Nov.  1877. 

From  continuing  to  carry  on  or  recommencing  business  as  a  glove  manu- 
facturer at  Woodstock  or  its  neighbourhood,  and  from  acting  as  assistant  or 
agent  to  any  one  there,  other  than  the  Pit,  his  exors,  admors,  and  assims,  see 
JJaggett  v.  Byrnan,  M.  E.,  14  Jan.  1868,  A.  85  ;  16  W.  R.  302  ;  17  W.  K.  486. 

From  carrying  on,  or  continuing  to  permit  to  be  carried  on  in  the  mes- 
suage, &c..  No.  — ,  at  Brighton,  or  any  part  thereof,  the  trade  or  business  of 
a  hSsLer  or  confectioner,  see  Hodaon  v.  Coppard,  M.  B.,  8  Nov.  1860,  A.  2123 ; 
29Beav.4. 

For  injunction  to  restrain  Deft  from  breach  of  covenant  by  advertising 
himself  as  having  been  formerly  connected  in  trade  as  partner,  manager,  or 
servant  with  the  Pit,  see  Wolmershauaen  v.  0*  Connor y  V.-C.  B.,  3  May,  1877, 
B.  853;  36L.T.  921. 

For  injunction  to  restrain  purchaser  of  business  from  using  name  of  vendor 
in  such  a  way  as  to  expose  him  to  any  liability  by  holding  him  out  as  a 
person  with  whom  contracts  were  made,  which  might  impose  uability  on  him, 
see  Thynne  v.  Shwe,  Stirling,  J..  16  May,  1890,  B.  588  ;  45  Oh.  D.  577 ;  and 
see  Chatteris  v.  I&aacaon,  57  L.  T.  177  ;  Burchell  v.  Wilde,  (X900)  1  Oh.  551, 
0.  A. ;  Toumeend  v.  Jarman,  (1900)  2  Oh.  685. 


5.  L^'unction  against  me  of  Premises  for  Trade  or  Business 

Purposes. 

By  consent.  Let  the  Defts,  the  L.  Co.,  Ld.,  their  servants  and 
agents,  be  perpetually  restrained  from  using  the  plot  of  land,  and 
house,  and  premises  thereon,  called  B.  Lodge,  situate  in  L.,  in  the 
county  of  W.,  in  the  writ  mentioned,  or  any  part  thereof,  as  a 
sanatorium,  whether  for  pupils  df  the  L —  College  or  otherwise,  and 
from  carrying  on  any  trade  or  business  on  the  said  property  or  any 
part  thereof,  and  from  doing  on  the  said  property  or  any  part  thereof 
anything  which  shall  be  a  nuisance  or  annoyance  to  the  neighbour- 
hood.— Operation  of  order  suspended  for  two  months. — Defts  to  pay 
costs. — Watson  t.  Leamington  ColL  Co,,  Ld.,  M.  B.,  6  Nov.  1880, 
B.  2083. 


6.  Breach  of  Agreement^  giving  Pity  for  valuable  Consideration^  the 
Sole  and  Exclusive  Right  of  Sale  of  cef*tain  Articles  in  Deft  Co^s 
Premises^  restrained. 

Let  the  Defts,  their  servants  &c.,  be  restrained  from  permitting, 
or  neglecting  to  prevent,  the  exhibition  or  sale  of  English  and 
foreign  china,  glass,  earthenware,  chandeliers,  and  lamps  (not  being 
Venetian  glass  or  Terra  Cotta),  by  any  other  persons  or  person  than 
the  Pits  within  the  premises  of  the  Defts ;  until  &c. — Altman  y.  Royal 
Aquarium  Co,,  V.-C.  B.,  25  May,  1876,  A.  941 ;  3  Ch.  D.  228. 

For  injunction  to  stay  Defts  evicting  Pits  from  bookstiJls,  for  the  sale  of 
books  at  which  Pits  had  obtained  the  sole  and  exclusive  privilege,  see  Holmes 
V.  E,  C.  By.,  3  K.  &  J.  675. 
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7.  Breach  of  Publican^ a  Agreement  with  Brewer  restraint. 

And  the  Pit  b j  Ids  counsel  undertaking  to  supply  to  the  orders  from 
time  to  time  of  the  Deft  for  consumption  in  the  E.  beerhouse  fte., 
ale,  beer,  and  porter,  all  of  good  quality,  in  requisite  quantities,  at 
market  or  fair  and  reasonable  prices :  Let  the  Deft  T.,  his  agents  &c. 
be  perpetually  restrained  from  supplying,  or  causing  or  procuring  to 
be  supplied,  from  any  other  brewer  than  the  Pit,  any  ale,  beer,  or 
porter  which  may  be  consumed  in  the  said  beerhouse,  and  from  selling 
in,  or  from,  or  keeping  in  the  said  beerhouse  any  ale,  beer,  or  porter, 
to  be  hereafter  supplied  by  him  or  by  any  brewer  other  than  the  Pit 
for  consumption  therein. — Deft  to  pay  costs  of  suit. — Liberty  to  apply. 
Catt  T.  TourU,  V.-C.  W.,  16  Nov.  1871,  A.  2789 ;  S.  C,  4  Ch.  654. 

For  injunction  to  restrain  a  yearly  tenant,  without  express  notioe,  from 
using  his  house  as  a  beershop,  contrary  to  a  covenant  entered  into  by  the 
owner,  who  had  afterweurds  sold  the  house  to  Deft*8  lessor,  see  WiUon  y.  JETarl, 
1  Ch.  463. 


8.  Breach  of  Farming  Contract. 

Upon  usual  undertaking  as  to  damages  and  to  accept  short  notice  of 
motion  to  discharge  this  order  &c.,  Let  the  Deft,  his  agents  &c.,  be 
restrained  from  assigning  over,  underletting,  or  parting  with  the  posses- 
sion of  N.  farm  &c.,  or  any  part  thereof,  without  the  licence  in  writing 
of  the  Pit  until  the  —  day  of  — ,  or  until  further  order ;  and  Let  the 
Deft,  his  auctioneers,  or  agents  &cr,  be  restrained  until  the  said  — 
day  of  — ^  or  further  order,  from  putting  up  for  sale  by  public  auction 
at  N.  in  the  (bill)  mentioned,  or  at  any  other  place,  the  right  to 
depasture  the  grass  and  pasture  lands  specified  in  the  notice  and 
handbill  of  sale  in  the  (bill)  set  out  or  any  part  of  such  lands  without 
the  licence  in  writing  of  the  Pit. — Cubitt  v.  Heyward^  V.-C.  M.,  7  May, 
1875,  A.  685. 

For  form  of  order  for  injunction  to  stay  selling,  assigning,  or  under- 
letting a  farm  contrary  to  the  covenants  in  Deft's  lease,  see  Dyke  v.  Taylor^ 
3  D.  F.  &  J.  470 ;  but  on  appeal  this  order  was  reversed  on  the  merits, 
/&.  472. 


9.  Ir\junction  against  retnoval  of  Hay  and  Straw. 

Usual  undertaking. — **Let  the  Deft  S.,  his  agents  &c.,  be  re- 
strained from  removing,  or  suffering  to  be  removed,  from  off  the 
demised  premises  in  the  (bill)  mentioned,  any  of  the  hay,  straw,  and 
other  vestures  which  have  arisen  upon  the  said  demised  premises  or 
upon  any  part  thereof,  and  from  spending  or  consuming,  or  suffering 
to  be  spent  or  consumed,  in  any  other  place  than  on  the  demised 
premises,  or  on  some  part  thereof,  the  hay,  straw,  and  other  vestures 
which  have  arisen  upon  the  said  demised  premises  or  upon  any  part 
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thereof  until  &o.,  or  further  order."  —  Burrow  t.  Sharp,  V.-O.  S., 
6  March,  1871,  A.  483. 

For  like  injunction  against  assi^ee  of  bankrupt  tenant  (under  56  Geo.  3, 
c  50,  fi.  11],  notwithstanding  disclaimer  of  lease,  see  Lyhhe  y.  Hart^  29 
<3h.  D.  8,  0.  A. 

For  like  order  to  stay  remoyal  from  the  farm  occupied  by  the  Deft,  as 
tenant  of  the  Plt«  any  hay  or  straw  (except  the  reed  of  wheat),  ashes,  dung, 
compost  or  manure  growing  or  produced  or  brought  on  the  farm  during  the 
tenancy,  see  Williame  v.  Bobbins^  V.-O.  H.,  20  JiQy,  1876,  B.  1336. 

— ^from  selling  and  canying  off,  or  permitting  to  be  sold  or  carried  o&,  a 
farm  any  straw  or  chaff  **  grown  or  bred  thereon,"  see  Hoare  v.  Herrington^ 
V.-C.  B.,  31  July,  1876,  A.  1372. 

— to  restrain  trustee  in  liquidation  of  mortgagor  from  cutting  and  remoying 
crops,  after  demand  for  possession  by  mortgagee,  BagncUl  y.  ViUar,  12  Oh. 
D.  812. 

For  order  restraining  Deft  from  using,  or  authorizing  any  person  to  use,  a 
^un  or  firearms  for  the  purpose  of  killing  game,  and  from  killing,  or  autho- 
rizing to  be  killed,  hares  on  the  land,  and  orom  killing  with  a  gun  rabbits  on 
same  land,  see  Allhiuen  y.  Brooking,  26  Oh.  D.  559. 


NOTES. 

BBEAOH  OF  OONTBACT  OENEKALLY. 

For  the  principles  on  which  the  Oourt  acts  in  cases  of  breach  of  ooyenant, 
yiz.,  that  if  the  contract  and  breach  are  clear,  or  if,  without  actual  breach 
the  right  to  act  in  breach  ia  claimed,  an  injunction  will  be  granted,  see 
Tipping  y.  Eckersley,  2  K.  &  J.  264  ;  Wilkinson  v.  BogerSy  2  D.  J.  &  8.  62  ; 
Lloyd  y.  L,  C.  A  2).  By,  Co.,  2  D.  J.  &  S.  568  ;  Shafto  y.  Bolckow,  34  Oh.  D. 
725;  and  see  A,  G.  y.  Adon  Local  Board,  22  Oh.  D.  221. 

The  same  importance  will  not  be  attached  to  the  amount  of  damage  as  in 
other  cases ;  and  it  is  not  essential  for  the  Pit  to  show  serious  injury  from 
the  breach:  A.  G.  y.  Mid-Kent  By.  Co.,  3  Oh.  100 ;  Western  y.  M'DermoU, 
1  Eq.  499;  2  Oh.  72;  Leech  y.  Schweder,  9  Oh.  463;  Dickenson  y.  Grand 
June.  Can.,  15  Beay.  260.  .   .         .  "     . 

So,  also,  inconyenience  to  the  public  from  granting  the  injunction  is  no 
ground  for  refusing  it :  Baphael  y.  Thames  Valley  By.,  2  Oh.  147 ;  and  see 
Grahame  y.  Stvan,  7  App.  Oa.  547,  565,  569. 

Statutory  proyidons,  inter  partes,  may  be  rogarded  as  a  contract,  and  en- 
forced accordingly :  Countess  of  Bothes  y.  Kirhialdy  Waterworks,  7  App.  Ca. 
694 ;  Manchester  Ship  Canal  Co.  y.  Manchester  Bacecourse  Co.,  (1900)  2  Oh, 
352 ;  (1901 }  2  Oh.  37,  0.  A;  and  in  a  fit  case  may  be  enforced  not  only  between 
the  parties,  but  by  members  of  the  public  who  aro  pecuniarily  chargeable : 
Davis  &  Sons  y.  Taff  Vale  By.  Co.,  (1895)  A.  0.  542,  H.  L.,  reversing,  (1894) 

1  Q.  B.  43,  0.  A. ;  and  that  a  coyenant  may  be  repealed  by  a  subsequent  Act 
of  Parliament,  see Newington  Local  Bd.  y.  Cottingham  Local Bd.,  12  Oh.  D.  725. 

But  although  the  balance  of  conyenience  and  actual  injury  are  less  strictiy 
material  in  cases  of  breach  of  contract,  the  conduct  of  the  Pit  will  be  taken 
into  consideration ;  e.g.,  if  he  has  himself  broken  the  agroement,  he  cannot 
obtain  an  injunction  to  restrain  Deft  from  breach  in  any  other  respect: 
Telegraph  Despatch  Co,  y.  M*Lean,  8  Oh.  658. 

For  instances  of  delay,  acquiescence,  active  or  passiye,  want  of  fairness,  &c., 
which  have  disentitled  the  party  in  whose  favour  the  contract  is  made  to 
relief,  see  Kerr,  429,  &c. 

As  to  restraining  by  injunction  the  breach  of  an  agreement  which  cannot 
be  specifically  enforced,  the  authorities  are  not  easily  roconciled. 

Oases  in  which  the  Oourt  has  rofused  to  give  effect  to  such  an  agreement 
by  restraining  that  which  would  be  a  breach  of  it,  aro :  Clarke  y.  Price, 

2  Wils.  0.  0.  157  ;  Kemhle  y.  Kean,  Kimherley  y.  Jennings,  6  Sim.  333,  340; 
HiUs  y.  Croll,  2  Ph.  60 ;  Stocker  y.  Wedderbum,  3  E.  &  J.  393  ;  Adamson  y. 
Gill,  16  W.  E.  639;  18  L.  T.  278;  Wheatley  y.  Westminster,  Ac,  Co,,  9  Eq, 
538 ;  Phipps  y.  Jackson,  35  W.  E.  378 ;  56  L.  J.  Oh.  550. 

And  see  Petoj,  Brighton,  <fcc.  By.,  1  H.  &  M.  468 ;  Merchants*  Co,  y.  Bannm', 
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12  Eq.  18 ;  Foihtrgill  y.  Rowland,  17  £q.  132,  that  the  Court  will  not  by 
injunction  restrain  the  breach  of  an  agreement  which  it  cannot  specifically 
emorce ;  nor  restrain  a  person  from  carrying  out  one  part  of  such  an  agree- 
ment while  another  joMi  remains  unperformed :  L,  Abinger  v.  Aihton,  17 
Eq.  358  ;  Pollard  t.  Clatfton,  1  E.  &  J.  462;  nor  restrain  breach  of  contract 
where  one  co-Deft  is  an  in&mt,  against  whom,  therefore,  there  could  be  no 
specific  performance :  Lumley  t.  Jtavtnscro/i^  (1896)  1  Q.  B.  683,  C.  A, 

But  if  the  agreement  is  separable)  and  contains  a  n^atiye  in  addition  to 
the  positive  part  (f.^.,  an  agreement  to  sing  at  A.'s  theatre,  and  not  elsewhere 
without  his  authority,  or  to  write  for  a  puticular  publisher,  and  not  for  any 
other  publication  during  the  engagement),  the  Court  has  restrained  a  violation 
of  the  negative,  thougn  it  could  not  compel  performance  of  the  positive 
portion:  Lumley  v.  Wagner ,  1  D.  M.  &  G.  604;  Bol/e  v.  5.,  15  Sim.  88; 
Stiff  V.  Caa^ell,  2  Jur.  N.  S.f  348 ;  Daggett  v.  Ryman,  16  W.  R  302 ;  KerwA 
v.  Potter,  3  D.  F.  &  J.  Ab9\^0gden  v.  Fouick,  11  W.  R.  128 ;  4  D.  F.  &  J. 
426;  Whitwood  Chemical  Co,  v.  Hardman,  (1891)  2  Ch.  416,  C.  A.;  Star 
Newspaper  Co.  v.  O'Connor,  W.  N.  (93)  114,  122 ;  and  see  Ryan  v.  Mutual 
Westminster  Chambers  Assoc.,  (1893)  1  Ch.  116,  C.  A. 

But  the  tendency  of  recent  decisions  seems  to  negative  the  idea  that  tiie 
jurisdiction  depends  on  the  ^stence  in  the  contract  of  a  negative  stipulation 
which  can  be  enforced,  though  specific  performance  could  not  be  granted  of 
the  entire  contract,  but  to  rest  the  question  upon  the  nature  and  substance 
of  the  contract :  whether  it  is  a  proper  subject  of  equitable  jurisdiction,  or 
whether  it  is  a  case  for  damages  only,  see  Donnell  v.  Bennett,  22  Ch.  D.  835 ; 
and  see  Keith,  Prowse  &  Co.  v.  Nat.  Telephone  Co.,  (1894)  2  Ch.  147,  where 
an  injunction  was  granted  to  restrain  the  Defts  from  interfering  with  a 
telephone  wire  and  apparatus  of  which  the  Pits  were  their  tenants. 

By  thus  restraining  any  act  in  breach,  specific  performance  has  been 
indirectly  compelled,  e.g.,  by  restraining  railway  cos.  from  running  trains 
without  stopping  at  a  particular  station :  Hood  v.  N.  E.  Ry.  Co.,  5  Gh,  525; 
Righy  V.  Q.  W.  Ry.  Co.,  10  Jur.  488,  531  ;  2  Ph.  44 ;  Churchill  v.  Salisbury 
and  Dorset  Ry.  Co.,  53  W.  R.  634,  894 ;  varying  32  L.  T.  216 ;  Phillips  v. 
G.  W.  Ry.  Co.,  7  Ch.  409 ;  Wilson  y.  Northampton  and  Banbury  Co.,  9  Ch.  279. 

A  covenant,  though  positive  in  terms,  may  be  in  substance  negative,  so 
that  a  breach  will  be  restrained  by  injunction :  Catt  v.  Tourle,  4  Ch.  654; 
Manchester  Ship  Canal  Co.  y,  Manchester  Racecourse  Co.,  fl901)  2  Ch.  37, 
C.  A.  (contract  to  give  **  first  refusal "  of  property) ;  Met.  Electric  Supply  Co. 
y.  Ginder,yi.  N.  (01)  93 ;  84  L.  T.  818  (to  take  electricity).  And  a  condition 
in  a  bond  is  evidence  of  an  agreement  not  to  engage  in  a  specified  employ- 
ment :  London  and  Yorkshire  Bank  v.  Pritt,  56  L.  J.  Ch.  987 ;  26  W.  B. 
138;  National  Provincial  Bank  v.  Marshall,  40  Ch.  D.  112,  C.  A.;  but  a 
direct  covenant  to  pum^  out  water  from  a  mine  does  not  imply  a  covenant 
not  to  discontinue  pumping :  Payne  v.  Rocher  Colliery  Co.,  W.  N.  (87)  37. 

E  cojiverso,  a  clause  negative  in  form  may  be  in  substance  affinnative, 
e.g.,  a  stipulation  against  dismissal  from  employment  which,  being 
equivalent  to  a  positive  contract  to  employ,  will  not  be  enforced  by  injunc- 
tion :  Davis  V.  Foreman,  (1894)  3  Ch.  654;  and  see  Mutual  Reserve  Fund 
Assoc.  V.  New  York  Ins.  Co.,  75  L.  T.  528. 

And  in  certain  cases  the  negative  term,  though  not  expressed,  has  been 
implied,  and  acts  inconsistent  with  the  agreement  restrained ;  e.g.,  an  actor 
engaged  at  a  particular  theatre  has  been  restrained  from  performing  elsewhere 
during  his  engagement :  see  Webster  v.  Dillon,  3  Jur.  N.  S.  432 ;  Montague  v. 
Flockton,  16  Eq.  189  ;  but  see  Whitwood  Chemical  Co.x.  Hardman,  sup.,  where 
Montague  v.  Flockton  was  disapproved  of,  and  it  was  held  that,  in  order  that 
an  injunction  in  aid  of  a  contract  of  service  may  be  granted,  there  must  be 
an  express  negative  purpose :  and  see  Star  Newspaper  Co.  v.  0^  Connor, 
aup.  ;  Mutual  Reserve  Fund  Life  Assoc,  v.  New  York  Life  Ins.  Co.,  »up. 

But  the  manager  (and  probably  the  publisher)  who  has  engaged  the 
exclusive  services  of  an  actor  (or  author),  unless  he  employs  him  loses  his 
right  to  an  injunction :  Fechter  v.  Montgomery,  33  Beav.  22. 

where  the  Beft  in  a  patent  action  agreed  to  allow  M.  to  conduct  the 
defence,  an  injunction  was  granted  to  restrain  the  Deft  from  breaking  his 
agreement  and  withdrawing  his  retainer  of  M.'s  solr,  but  upon  an  under- 
taking by  M.  to  give  indemnity  against  extra  costs  in  a  contenlplated  appeal 
to  the  House  of  Lords:  Montforts  v.  Mar$den,  (1895)  1  Ch.  11,  C.  A.; 
Form  2,  sup.  p.  631. 
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EE8TBAINT  OF  TRADE. 

Breaches  of  coyenant  or  agreement  relating  to  trade  will  be  restrained ;  as 
in  the  case  of  a  covenant  not  to  practise  or  set  up  business,  nor  to  carry  on 
or  be  concerned  or  interested  in  a  particular  trade  within  certain  limits,  nor 
to  solicit  custom  from  the  customers  of  the  former  employer,  or  of  the  pur- 
chaser :  Drew  v.  Quy^  (1894)  3  Ch.  26,  0.  A.  (covenant  against  carrying  on 
the  business  of  a  restaurant  **  similar  "  to  that  carried  on  oy  another  trader, 
the  test  in  construing  such  covenants  being  whether  the  one  business  will 
compete  with  the  other) ;  Smith  v.  Hancock ,  (1894)  2  Oh.  377  (agreement  by 
the  vendor  of  a  business  not  **  to  carry  on  or  be  in  anywise  mterested  in  ' 
any  similar  business) ;  Edmonds  v.  Plew,  6  Jur.  N.  S.  1091 ;  3  L.  T.  145 
(solr) ;  Giles  v.  Hart,  8  W.  E.  74 ;  5  Jur.  N.  S.  1381 ;  1  L.  T.  154  (surgeon) ; 
Fox  V.  Scard,  33  Beav.  327  (business  of  a  surgeon  at  Weymouth) ;  Rogers  v. 
Drury,  57  L.  J.  Ch.  504;  36  W.  E.  496  (medical  man  soliciting  former 
patients) ;  Benwell  v.  Inns,  24  Beav.  307  (milk- walk) ;  Harms  v.  Parsons, 
32  Beav.  328  (horsehair  manufacturer  within  200  miles  of  Birmingham) ; 
Daggett  v.  Ryman,  16  W.  E.  302  (glove  manufacturer  in  Woodstock  or  its 
neighbourhood) ;  Newling  v.  Dohell,  19  L.  T.  408 ;  38  L.  J.  Ch.  Ill  (business 
of  a  tailor  within  five  miles  E.  or  two  miles  W.  of  High  Holbom) ;  Jones  v. 
Heavetts,  4  Ch.  D.  636  (business  of  saddler  within  ten  miles  from  Croydon ; 
covenant  broken  by  selling  as  journeyman) ;  NicoU  v.  Beere,  53  L.  T.  659 

Stusiness  of  a  tailor  within  ten  miles  icom,  Charing  Cross  for  three  years) ; 
arsons  v.  Cotterill,  56  L.  T.  839  (wine  and  spirit  merchant  within  fifty  miles 
of  Burton-on-Trent) ;  Vem<m  v.  Hallum,  34  Ch.  D.  748  (covenant  not  to  use 
particular  style  or  name  in  trade) ;  Hill  v.  /7.,  55  L.  T.  76  (covenant  not  to 
engage  or  be  concerned  in  a  trade) ;  and  see  Watts  v.  Smith,  W.  N.  (90)  70 ; 
Leather  Cloth  Co,  v.  Lorsont,  9  Eq.  345  (manufacture  of  leather  cloth  in  any 
part  of  Europe) ;  Mineral,  &c.  Trade  Protection  Soc,  v.  Booth,  36  Ch.  D.  465, 
0.  A.  (coveimnt  by  members  of  a  trade  society  against  employment  of  any 
traveller,  carman,  or  outdoor  employi  who  had  left  service  of  another 
member);  and  see  cases  collected.  Pollock,  Contr.,  6th  ed.,  345. 

Although  it  has  been  stated  in  the  Court  of  Appeal  that  the  old  rule  still 
prevails,  that  a  covenant  in  general  restraint  of  trade,  without  limit  of  time 
and  space,  is  void  (see  Davies  v.  />.,  36  Ch.  D.  359,  C.  A. ;  Underwood  v.  Barker, 
(1899)  1  Ch.  300,  C.  A.,  per  Vaughan  Williams,  L.  J.),  it  has  also  been  held 
that  the  limits  within  which  such  restrtiints  are  valid  are  elastic,  and  will  be 
measured  by  what  is  reasonable  for  protection  of  the  interests  of  the 
covenantee,  having  regard  to  the  nature  of  the  subject-matter ;  so  that  a 
covenant  in  restramt  of  trade  is  not  in  all  cases  invalid  from  being  unlimited 
in  area:  Rousillon  v.  i?.,  14  Ch.  D.  351,  369;  Leather  Cloth  Co,  v.  Lorsont, 
9  Eq.  345;  Mills  v.  Dunham,  (1891)  1  Ch,  576,  C.  A. ;  Davies  v.  Lowen,  W. 
N.  (91)  86;  64  L.  T.  665 ;  Badische  Anilin,  cfcc.  v.  /8fcAo«,  (1892)  3  Ch.  447  ; 
Current,  O'Connor,  32  L.  E.  Ir.  330;  Robinson  &  Co,  v.  Heuer,  (1898)  2  Ch. 
451,  C.  A.  ^agreement  by  a  confidential  clerk  that  he  would  not  engage 
in  any  busmess  relating  to  goods  sold  by  his  employers);  Ehrman  v. 
Bartholomew,  (1898)  1  Ch.  671;  Underwood  v.  Barker,  (1899)  1  Ch.  300, 
C.  A.;  or  in  point  of  time  and  so  binding  on  the  party  entering  into 
it  during  the  whole  of  his  life :  Hayes  v.  Doman,  (1899)  2  Ch.  13,  C.  A. ; 
and  see  Hood  <t  Moore^s  Stores,  Ltd,  v.  Jones,  81  L.  T.  169.  And, 
generally,  the  restraint  must  not  be  unreasonable,  having  regard  to  the 
subject-matter  of  the  contract,  nor  grossly  oppressive  as  against  the 
covenantor,  but  such  only  as  to  gjve  fair  protection  to  the  interests  of  the 
covenantee,  and  not  so  large  as  to  interfere  with  the  interests  of  the  public  : 
Collins  V.  Locke,  4  App.  Ca.  674 ;  Allsopp  v.  Wheatcro/t,  15  Eq.  59 ;  Avery 
V.  Langford,  Kay,  663 ;  Hitchcock  v.  Colier,  6  Ad.  &  E.  438 ;  Ward  v.  Byrne, 
5  M.  &  W.  548 ;  Mallan  v.  May,  11  M.  &  W.  667 ;  1  Sm.  L.  Ca.  (notes  to 
Mitchel  V.  Reynolds) ;  Pollock,  Contr.  345  ;  and  for  an  epitomized  statement 
of  the  law  as  to  reasonableness,  see  Badische  Anilin,  &c,  v.  Schott,  sup. 

And  as  to  the  principles  on  which  agreements  in  restraint  of  trade  should 
be  construed,  and  that  the  construction  of  them  should  not  be  approached 
with  any  primd  facie  presumption  against  their  validity,  see  Mills  v.  Dun- 
ham, sup. 

And  that  the  reasonableness  of  a  contract  depends  on  its  true  construction 
and  legal  effect  and  is  consequently  a  question  for  the  Court  alone  and  not 
for  experts :  Hayes  v.  Doman,  (1899)  2  Ch.  13,  C.  A, 
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For  cams  upon  sach  covenants,  and  instances  of  a  reasonable  or  unreason- 
able restriction,  see  Kerr,  444—454 ;  1  Smitli,  L.  C.  444  457  (Bth  ed.), 
391  et  se<f.  (10th  ed.)  [Mitchel  v.  Eeynolda);  and  as  to  the  inyaliaity  of  a 
covenant  not  to  exercise  any  business  without  the  late  employer's  consent, 
such  consent  not  to  be  withheld  if  it  can  be  proved  to  his  satisfaction  that 
tho  business  is  not  in  the  class  of  goods  sold  oy  him,  see  FerU  v.  Saal/eld, 
(1892)  2  Ch.  149,  C.  A. 

A  covenant  in  restraint  of  a  man's  trade  may  be  upheld  as  good  in  law  if 
necessarv  for  the  advantageous  transfer  of  the  goodwill  of  a  business  which 
he  is  scluug,  and  the  adequate  protection  of  those  who  buy  it :  Maxim  Nor^ 
den/ejt  Gutts,  &c.  Co,  v.  Nordtnfelt,  (1893)  1  Ch.  630,  C.  A. ;  q.v,  A  sale  on 
condition  that  purchaser  resells  at  specined  minimum  prices  and  procures 
an  agreement  maintaining  prices  from  every  trade  punuiaser,  is  not  void  as 
in  restraint  of  trade :  Ellinian  v.  Carrinaton^  (1901)  2  Ch.  275. 

In  some  cases  the  covenant  has  been  neld  oivisible  (e.g.,  as  regards  area), 
and  the  good  part  eivforced  :  Baines  v.  Qeary^  35  Ch.  D.  154  ;  Price  v.  Green, 
16  M.  &  W.  346;  Nicholh  v.  StreUon,  7  Beav.  42  (as  regards  time);  Damu 
V.  Loiven,  64  L.  T.  655 ;  W.  N.  (91)  86 ;  Rogers  v.  Maddoch*,  (1892)  3  Ch.  346, 
C.  A.  (as  regards  trade) ;  Robinson  &  Co,  v.  ffeuer,  (1898)  2  Ch.  451,  C.  A 
(agreement  not  to  engage  in  anj  business  relating  to  goods  sold  by  the 
company  *'or  in  anv  other  busmess  whatever").  An  agreement  not  to 
solicit  customers  *'  who  should  at  any  time  be  served  by  or  men  belonging" 
to  the  plaintiffs  in  their  business  held  good  as  to  persons  who  were  customers 
while  the  defendant  was  in  their  service :  Dutowski  <fe  Sons  v.  QoldgUin^ 
(1896)  1  a  B.  478,  C.  A.;  Undtrvx)od  v.  Barker,  (1899)  1  Ch.  300,  C.  A. 
But  if,  looking  at  the  covenant  as  a  whole,  the  illegal  cannot  be  severed 
from  the  legal  part  without  creating  a  new  covenant,  the  agreement  is 
altogether  void :  Baker  v.  Hedgecock,  39  Ch.  D.  520  (where  it  was  sought, 
ineiYectually,  to  limit  a  general  restriction  against  carrying  on  '*any  busi- 
ness whatsoever  "  to  the  business  of  the  covenantee);  and  see  Pickering y, 
Ilfracomhe  Ry,  Co,,  L.  E.  3  C.  P.  235,  260. 

Where  tho  agreement  was  for  sendee  as  confidential  clerk  for  a  term  of 
five  years  with  option  to  the  employers  to  renew  the  engagement  for  five 
years  more,  the  Court  granted  an  injunction  to  enforce  the  agreement 
limited  to  the  first  term  of  five  years,  the  employers  waiving  their  option, 
and  the  Court  doubting  whether  the  agreement  ought  to  be  enforced  for  that 
further  term  :  Robinson  &  Co,  y.  Heuer,  (1898)  2  Ch.  451,  C.  A. 

A  covenant  not  to  trade  within  certain  limits  will  pass  to,  and  may  be 
enforced  by,  a  purchaser  of  the  goodwill  of  the  covenantee's  business :  Juccby 
V.  Whitmorey  32  W.  R.  18;  49  £.  T.  335;  and  so  in  the  case  of  a  covenant 
between  partnei*s:  Toimstnd  v.  Jarman,  (1900)  2  Ch.  698. 

A  covenant  not  to  carry  on  a  business  was  held  not  broken  1^7  carrying  on 
a  particular  part  of  such  business :  Stuart  v.  Dipluck,  43  Ch.  D.  343,  C.  A., 
distinguishing  Feilden  v.  Slater,  7  Eq.  523.  But  a  covenant  not  to  keep  a 
coffee  house  was  held  to  be  broken  by  the  setting  up  of  a  light  refreshment 
business  ancillary  to  that  of  a  grocer:  Fitz  v.  J/ea,  (1893)  1  Ch.  77,  C.  A. 
A  covenant  not  to  carry  on,  *  *  either  directly  or  indirectly,  on  his  own 
account  or  as  agent  or  assistant  of,  or  in  partnership  with,  any  other  person 
or  persons,  or  be  interested  or  concerned  in  a  busmess  within  two  miles," 
was  not  broken  by  the  covenantor  acting  as  agent  outside  the  prohibited 
distance  for  a  firm  carrying  on  business  within  that  distance  :  Fairbrother  \» 
England,  40  W.  E.  220. 

A  contract  by  which  members  of  a  mineral  water  association  bound  them- 
selves not  to  sell  mineral  waters  below  a  specified  price  was  held  to  be  in  re- 
straint of  trade,  and  not  enforceable :  UrmsUm  v.  WhittUgg,  63  L.  T.  455. 

** Trade"  has  been  distinguished  from  ** profession";  and  accordingly, 
though  a  covenant  by  A.  not  to  carry  on  a  particular  trade,  either  in  his  own 
name  or  that  of  any  other  person,  was  held  not  to  have  been  broken  by  his 
acting  as  salaried  clerk  or  assistant  to  B.  carrying  on  that  trade  {Allen  y. 
Taylor,  19  W.  R.  35,  656 ;  39  L.  J.  Ch.  297  ;  22  L.  T.  651 ;  but  see  Hill  A 
Co.  V.  Hill,  35  W.  E.  137 ;  Jones  v.  Heavens,  4  Ch.  D.  636 ;  Dales  v.  Weaber, 
18  W.  E.  993 ;  Newling  v.  Dobell,  38  L.  J.  Ch.  Ill ;  19  L.  T.  488;  Rolfs  v, 
R,,\b  Sim.  88),  A.,  who  had  covenanted  *'  not  at  any  time  to  set  up  or  oairy 
on  the  business  or  profession  of  a  surgeon,  &c.,"  was  restrained  from  acting 
as  a  salaried  assistant  to  a  surgeon :  Palmer  v.  Mallet,  36  Ch.  D.  411,  C.  A. 
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The  mode  of  measuring  the  prescribed  distance  is  hy  a  straight  line 
measured  on  the  Ordnance  map,  and  not  by  the  nearest  way  of  access : 
Duignan  y.  Walker^  Joh.  446 ;  Mouflet  v.  Cole,  L.  E.  7  Ex.  70 ;  8  Ex.  32 
(and  cases  there  cited) ;  and  as  to  points  of  measurement,  see  CaUU  y. 
Thorpe,  W.  N.  (00)  83. 

As  to  the  right  of  an  assignee  of  the  coyenantee  to  sue,  see  Baines  y.  Geary, 
35  Ch.  D.  154,  159 ;  Bmwdl  y.  Inns,  24  Beay.  307  ;  26  L.  J.  Oh.  663. 

As  to  the  liability  of  a  quondam  infant  to  be  restrained  by  injunction 
from  breach  of  a  contract  of  seryice,  see  Evans  y.  Ware,  (1893)  3  Ch.  502; 
De  Francesco  y.  Barnum,  43  Ch.  D.  165 ;  Fellows  y.  Wood,  59  L.  T.  513. 

PENALTY  OR  LIQTJrDATED  DAMAGES. 

The  question  often  arises  whether  a  sum  named  as  payable  upon  the 
breach  of  the  agreement  is  a  penalty  to  secure  performance,  or  liquidated 
damans  on  breach,  in  which  case  the  covenantor  does  not  lose  his  right  to 
an  injunction — or  is  in  the  nature  of  an  altematiye  for  performance,  in 
which  case  an  injunction  will  not  be  granted. 

^  But  in  general  this  question  will  not  be  determined  upon  interlocutory 
motion :  Coles  y.  Sims,  5  D.  M.  &  O.  1 ;  Kay,  56. 

Eor  the  numerous  cases  upon  this  distinction,  see  Kerr,  454  et  seq  ;  Elphin^ 
stone  y,  Monkland  Iron  and  Coal  Co,,  11  App.  Ca.  332;  National  Frovincidt 
Bank  of  England  y.  Marshall,  40  Ch.  D.  112,  0.  A. 

ILLEGALITY. 

A  contract  inyolying  illegality  {Davies  y.  Makuna,  29  Oh.  D.  596,  C.  A.), 
as  the  stifling  of  a  prosecution  for  not  repairing  a  road  ( Windhill  L.  B,  y. 
Vint,  45  Ch.  D.  351,  0.  A. ;  and  see  Jones  y.  Merionethshire  Building  Society, 
(1891)  2  Oh.  587),  on  an  indemnity  giyen  to  bail,  whether  by  the  prisoner 
bailed  or  another :  Consolidated  Exploration  Co,  y.  Musgrave,  (1900)  1  Ch.  37 ; 
or  against  the  public  policy  of  this  country  (Rousillon  y.  i?.,  14  Ch.  D.  351), 
will  not  be  enforced ;  secus,  a  contract  which  is  only  yoid  as  being  against  the 
policy  of  a  foreign  country,  and  not  immoral  or  forbidden  by  positive  law  : 
lie  Missouri  Steamship  Co,,  42  Oh.  D.  321,  C.  A.  And  as  to  the  effect  of  the 
Lottery  Acts,  see  Macnee  v.  Persian  Investment  Corp,,  44  Ch.  D.  306.  And 
as  to  contracts  of  cos.  illegal  or  ultra  vires,  v,  inf.  Sect.  XIII. 

An  assignment  for  value  of  a  pension  for  mihtary  service,  being  void  under 
47  Gr.  III.  c.  25  (see  now  44  &  45  V.  c.  57,  s.  141),  could  not  be  enforced  by 
injunction :  Lloyd  v.  Cheetham,  3  Giff.  171  (overruling  Knight  v.  Bulkeley, 
4  Jur.  N.  S.  527 ;  5  Jur.  N.  S.  817).  But  the  Act  did  not  apply  to  a  pension 
by  the  late  E.  I.  Co. :  Heald  y.  Hay,  3  Gfiff.  467 ;  and  the  assignment  of  a 
superannuation  allowance  from  the  Treasury  has  been  enforced  by  injimction : 
Lloyd  v.  Eagle,  5  Jur.  N.  S.  187. 

Covenants  in  a  separation  deed  may  be  enforced  against  husband  or 
wife,  e,g,,  by  restraining  proceedings  for  restitution  of  conjugal  rights: 
Besant  v.  Wood,  12  Ch.  D.  605 ;  Sanders  v.  Rodway,  16  Beav.  207 ;  Hunt  v. 
H,,  4  D.  F.  &  J.  221 ;  Flower  y.  F,,  20  W.  E.  231.     And  see  further  on  this 

2ue8tion,  inf.  Chap.  XXXVII.,  "  Maeried  Women  " ;  Chap.  L.,  **  Specific 
*£bfobmanoe." 

eestbiotiye  covenants. 

Bestrictive  covenants  (as  distin^^shed  from  affirmative  covenants  involving 
expenditure  of  money,  e,g,,  to  build  or  keep  in  repair :  see  Haywood  v.  Bruns- 
wick Soc„  8  Q.  B.  B.  403,  0.  A. ;  X.  <fc  S,  W.  By.  v.  Gomm,  20  Oh.  D.  562, 
0.  A. ;  Austerberry  v.  OMham  Corp,,  29  Ch.  D.  750,  0.  A. ;  Hall  v.  Ewin,  37 
Ch.  D.  74,  0.  A.),  may  be  enforced  by  injunction  against  purchasers  (or 
occupiers:  Mander  v.  Falcke,  (1891)  2  Ch.  554,  0.  A.)  taking  with  notice  of 
the  covenants,  though  they  do  not  run  with  the  land  at  common  law  :  Tulk 
v.  Moxhay,  2  Ph.  774 ;  Keppell  v.  Bailey,  2  M.  &  K.  517  ;  Sogers  v.  Hosegood, 
(1900)  2  Cii.  388,  C.  A.  Whether  a  covenant  not  to  carry  on  aparticular  trade 
on  premises  can  be  so  enforced,  queers:  Stuart  v.  Diplock,  43  Oh.  D.  343,  0.  A. 

Upon  the  question  what  covenants  run  with  the  land,  see  Haywood  v. 
Brunswick  Soc,,  sup,;  Fleetwood  v.  Hull,  33  Q.  B.  D.  35;  Austerberry  v, 
Oldham  Corp,,  sup, ;  Andrew  y.  Aitken,  22  Ch.  D.  218  ;  Gowery.  Postmaster* 
General,  57  L.  T.  527 ;  Carter  y.   Williams,  9  Eq.  678 ;  Catt  y.   Tourle,  4 
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Ch.  654  ;  Wedtm  v.  McDermott,  2  Ch.  72 ;  1  Eq.  499;  Wilion  v.  JIari,  1  Ch. 
463 ;  2  H.  &  M.  651 ;  Tulk  v.  Morhay,  2  Ph.  774 ;  Kepjptll  y.  Bailey,  2 
M.  &  K.  517.  See  also  Pollock,  Contx.  227  H  9eq. :  Dart.  V.  &  P.  862,  &c.,  for 
the  former  distinction  between  the  roles  of  Equity  and  Common  Law  on  this 
subject. 

The  right  to  enforce  a  restrictiTe  covenant  may  be  lost  by  ac^mescenoe, 
as,  e.^.,  5.  the  property  has  been  so  laid  out  and  used  that  the  object  of  the 
covouunts,  namely,  the  preservation  of  its  residential  character,  can  no  longer 
be  attained ;  but  not  merelv  because  in  a  few  instances  the  covenants  have 
not  boon  enforced :  Kuig?tt  r.  Si mmouds,  {1S96)  2  Ch.  294,  C.  A. ;  (1896)  1 
Ch.  653 ;  nor  because  of  a  change  in  the  character  of  the  neighbourhood 
boTond  the  control,  and  independent  of,  the  action  of  Pit :  Sayera  v.  CoUyer, 
2S*C^h.  D.  103,  C.  A. ;  24  lb,  180;  Crai^  v.  Oreir,  (1899)  1 1.  E.  258,  C.  A. 
And  as  to  acquiescence  generally,  see  Willmott  v.  Barber ^  15  Ch-  D.  96 ; 
Kfhfy  V.  Dof^fi^  61  L.  J.  Ch.  34;  Duke  of  Northumberland  v.  Bowman,  56 
I  J.  T.  773.  To  give  the  reversioner  a  right  of  action,  permanent  inju^  so  as 
to  affect  the  reversion  must  be  shown :  Cooper  v.  Crabtree,  20  Ch.  D.  589, 
C.  A. ;  19  lb.  193. 

Waiver  of  a  restrictive  covenant  prohibiting  sale  of  beer  and  spirits  was 
presumed  from  long  uninterrupted  user  of  the  house  to  the  contrary  :  Hefh- 
irorth  V.  Pickits,  (1900)  1  Ch.  108  (twenty-four  years) ;  Be  Summeraoii,  (1900) 
1  Ch.  112.  n.  (thirty  years). 

The  effect  of  constructive  notice  of  a  title  subject  to  a  restrictive  coyenant 
is  not  done  away  with  by  express  representation  on  the  part  of  the  lessor  or 
vendor  of  the  non-existence  of  such  a  covenant :  Potman  y.  Harland,  17 
Ch.  D.  353 ;  nor  has  sect.  2,  sub-sect,  2,  of  the  V.  &  P.  Act,  1874,  preduding 
investigation  of  the  lessor's  title,  affected  the  law  in  this  respect:  S,  C; 
Thorntwcn  v.  Johtmm,  50  L.  J.  Ch.  641 ;  29  W.  B,  677  ;  44  L.  T.  768. 

As  to  the  liability  of  an  underlessee  of  one  of  two  bouses  comprised  in  an 
original  lease,  see  Cresswell  v.  Davidson  ^  56  L.  T,  811. 

And  upon  the  question  whether  sub-purchasers  or  assis:nee8  are  a£Fected 
with  notice  of  the  restrictive  covenant,  see  Feiiden  v.  Slater,  7  Eq.  523 ; 
Keatts  V.  Lyon,  4  Ch.  218;  ChmeuU  v.  He/Zw,  1  Eq.  200;  Hodaon  y.  Cop- 
jutrd,  29  Boav.  4 ;  Thornewell  v.  Jvhnion,  sup. ;  Nicoil  y.  Fenning,  19  Ch.  D. 
2(>8.  And  that  the  assignee  of  a  purchaser  for  value  without  notice  is  not 
afft'ctod  by  an  agreement  not  running  with  the  land,  though  he  himself  have 
notice  of  it,  see  A,  G.  y.  liiphosphated  Guano  Co.,  11  Ch.  D.  327,  C.  A. 

Kestrictive  covenants,  when  part  of  a  building  scheme,  and  intended  for 
the  common  advantage  of  purchasers,  and  not  merely  for  the  benefit  and 
I>rotoction  of  the  vendor,  may  be  enforced  by  the  purchaser  of  one  lot  against 
the  vendors  or  the  purchaser  of  another  :  Spicer  y.  Martin,  14  App.  Ca.  12 ; 
Bennh  y.  CnHishaw,  9  Ch.  D.  129;  11  Ch.  D.  866,  C.  A.;  Machtnxie  v. 
Childtra,  43  Ch.  J).  265;  CoJlin$  y.  Castle,  36  Ch.  D.  242;  NoUingkam,  dx. 
Co.  V.  Ihiiler,  16  Q.  B.  D.  778,  C.  A.;  Tyndall  v.  Cattle,  W.  N.  (93)  40; 
62  L.  J.  Ch.  555;  and  see  Taite  y.  Gosling,  11  Ch.  D.  273;  Sheppard  y. 
Oilmore,  57  L.  J.  Ch.  6 ;  53  L.  T.  625 ;  34  W.  R.  179 ;  Bussell  y.  WatU, 
10  App.  Ca.  598;  Xalder's  Brtivery  y.  Harman,  W.  N.  (00)  180;  82  L.  T. 
594,  C.  A. ;  but  if  a  purchaser  alienates  part  of  his  lot,  there  is  no  implied 
obligation  as  between  nim  and  the  alienee  :  King  y.  Dickeson,  40  Ch.  D.  596. 
If  the  covenant  is  merely  for  the  advantage  of  the  vendor,  a  subsequent 
purchaser  of  land  remaining  in  the  vendor's  hands  has  no  right  to  sue  on  it : 
Btnah  v.  CowUsh(iu\  sup. 

It  Lb  a  question  of  fact  whether  or  not  the  restriction  is  only  for  the  benefit 
of  the  vendor ;  and  if  it  is  not,  the  vendor  will  not  be  allowed  to  use  any  of 
the  land  retained  by  him  for  a  purpose  inconsistent  with  the  general  law  by 
which  he  has  purported  to  bind  the  whole :  Birmingham  &  Dist,  Land  Co.  y. 
Allday,  (1893)  1  Ch.  342 ;  and  the  fact  that  the  vendor  retains  a  part  is  only 
a  circumstance,  though  an  important  one,  evidencing  intention  on  his  part: 
S.  C. 

Where  a  scheme  provides  for  the  erection  by  purchasers  of  ^ops  and 
dwelling-houses  of  a  miniTnnwi  value,  a  negative  stipulation  that  nothing 
but  shops  and  dwelling-houses  are  to  be  erected  cannot  be  implied :  Hol/ord 
y.  Acton  Urban  District  Coundl,  (1898)  2  Ch.  240,  applying  Oriental  Steamthip 
Co.  v.  Tylor,  (1893)  2  Q.  B.  518,  527  (as  to  loss  of  cargo). 
On  the  general  question  when  a  reetrictiye  ooyenant  can  be  enforced  by  an 
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assignee  of  the  ooyenantee,  see  CUgg  y.  Hands,  44  Oh.  D.  503,  G.  A. ;  Davies 
V.  D.y  36  Ch.  D.  359,  C.  A. ;  Benals  v.  Cowliahuw,  9  Oh.  D.  129;  11  Oh.  D. 
866,  0.  A. ;  White  v.  Southend  Hotel  Co.,  (1897)  1  Oh.  767,  0.  A. ;  John  Bros 
A.hergarw  Brewery  v.  Holmes,  (1900)  1  Oh.  188 ;  Rogers  v.  Hosegood,  (1900) 
2  Ch.  388,  0.  A.;  Muller  v.  Traford,  (1901)  1  Oh.  54. 

Where  the  covenant  was  against  building  without  the  consent  of  D.  (the 
owner  of  the  building  estate),  his  heirs,  or  assigns,  it  was  held  hj  Bomer,  J., 
that  the  consent  required  was  that  of  the  owner  of  the  estate  in  its  popular 
and  broad  sense,  and  not  of  all  the  assigns  subsequently  acquiring  title  to 
other  lots :  Everett  v.  Remington,  (1892)  3  Oh.  148.  Upon  the  question  what 
evidence  is  sufficient  to  entitle  a  pivchaser  to  assume  the  existence  of  a 
general  building  scheme,  see  Tucker  v.  Votvles,  (1893)  1  Oh.  195 ;  Davis  v. 
Corp.  of  Leicester,  (1894)  2  Ch.  208,  C.  A. ;  and  that  a  school  board  acquiring 
land  for  the  purposes  of  the  Elementary  Education  Act,  1 870,  are  not  bound  by 
notice  of  a  restrictive  covenant  binding  their  vendor,  and  that  the  covenantee's 
only  remedy  is  compensation  under  sect.  68  of  the  Lands  Clauses  Consolidation 
Act,  1845 :  see  Kirby  v.  School  Board  for  Harrogate,  (1896)  1  Ch.  437,  0.  A, 

Where  a  corporation  sell  land  subj  ect  to  a  building  scheme,  the  approval  of  the 
Treasury,  under  sects.  108, 109  of  the  Municipal  Corporations  Act,  1882,  must 
be  obtained  not  merely  to  the  particular  conveyances,  but  to  the  disposition  in- 
volved in  the  scheme :  Davis  v.  Corporation  of  Leicester,  (1894)  2  Oh.  208,  0.  A. 

The  injunction  should  be  to  restrain  the  Deft  from  authorizing  the  breach 
of  covenant,  not  from  ** permitting"  it,  as  that  word  might  render  him  liable 
if  he  did  not  prevent  breaches  by  his  tenants  (which  he  is  not  bound  to  do  : 
Hall  V.  Ewi7i,  37  Oh.  D.  74,  0.  A.):  Martin  v.  Spicer,  34  Oh.  D.  1,  0.  A.; 
Mackenzie  v.  Childers,  43  Ch.  D.  265. 

As  to  the  presumption  that  a  restrictive  covenant  when  once  annexed  to  a 
piece  of  land  passes  by  conveyance  thereof,  and  as  to  the  validity  in  equity 
of  a  covenant  with  mortgagor  only,  see  Rogers  v.  Hosegood,  sup.  As  to  the 
right  of  mortgagor  to  sue  without  joining  mortgagee,  see  Fairclough  v. 
Marshall,  4  Ex.  D.  37,  0.  A. 

A  restrictive  covenant,  not  being  a  limitation  of  property,  is  not  obnoxious 
to  the  rule  against  perpetuities :  Mackenzie  v.  Childers,  43  Ch.  D.  265. 

See  also  the  following  cases  upon  the  construction  and  enforcement  of 
restrictive  covenants  and  agreements  relating  to — 

(o)  Beerhouses  and  sale  of  liquors:  Allsopp  v.  Wheatcro/t,  15  Eq.  59; 
L,  &  N.  W.  Ry.  V.  Oarnett ;  Jones  v.  Bone,  9  Eq.  26,  674 ;  Feilden  v.  Slater, 
7  Eq.  523 ;  Pease  v.  Coates,  2  Eq.  688 ;  Luker  v.  Dennis,  7  Ch.  D.  227 ; 
Bp.  of  St.  Albans  v.  Battersby,  3  Q.  B.  D.  359  (beer-shop) ;  Holt  v.  Collyer,  16 
Ch.  D.  718  (grocer's  licence) ;  Nicholl  v.  Fenning,  19  Oh.  D.  258  (off-licence) ; 
London  and  Suburban  Co.  v.  Field,  10  Ch.  D.  645^  0.  A.  (beer-shop) ;  Buckle 
V.  Fredericks,  44  Oh.  D.  244,  0.  A.  (retailer  of  wine,  spirits,  or  beer) ;  Fitz  v. 
Ees,  (1893)  1  Oh.  77,  0.  A.  (coffee-house) ;  Fleetwood  v.  Hull,  33  Q.  B.  D.  35 
(convictions  not  endorsed  on  licence);  White  v.  Southend  Hotel  Co.,  sup.; 
John  Bros  Abergarw  Brewery  v.  Holmes,  sup.  (benefit  of  covenant  runmng 
with  business  of  brewer). 

Sb)  Buildings:  Master  v.  Hansard,  4  Oh.  D.  718,  0.  A.;  L.  Manners  v. 
iTison,  1  Oh.  D.  673 ;  Bowes  v.  Law,  9  Eq.  636 ;  Peek  v.  Matthews,  3  Eq. 
515;  Baily  v.  De  Orespigny,  L.  E.  4  Q.  B.  180;  A.  G.y.  Briggs,  1  Jur.  N.  8. 
1085 ;  Child  v.  Douglas,  Kay,  560 ;  D.  Bedford  v.  British  Museum,  2  M.  &  K. 
552 ;  Kilbey  v.  Haviland,  19  W.  fi.  698 ;   Wood  v.  Cooper,  (1894)  3  Oh.  671 

i trellis  work  screen  a  ** building"  and  ** annoyance");  Kimber  v.  Admans, 
1900)  1  Ch.  412,  0.  A.  (a  building  containing  several  residential  flats  is 
primd  fade  one  •*  house  within  covenant  not  to  erect  more  than  a  certain 
number  of  houses) ;  Rogers  v.  Hosegood,  sup.  [secas,  where  covenant  provides 
for  erection  of  one  ** private  residence");  Hudson  v.  Cripps,  (1896)  1  Ch.  265 
(conversion  into  a  club  of  building  agreed  to  be  used  as  residential  flats). 

(c)  Offensive  trades  and  jauisances :  Johnstone  v.  Hall,  2  K.  &  J.  414 ; 
KempY.  Sober,  1  Sim.  N.  S.  517;  Harrison  v.  Good,  11  Eq.  338;  Todheatley 
V.  Benham,  40  Oh.  D.  80,  0.  A.  (hospital  for  throat  diseases) ;  Wauton  v. 
Coppard,  (1899)  1  Oh.  92  (boys*  school  a  breach  of  a  covenant  against  busi- 
ness or  occupation  causing  noise  or  nuisance). 

(d)  Farming  covenants :  Fleming  v.  Snook,  5  Beav.  250 ;  Drury  v.  Molins, 
6  Yes.  328 ;  Burrow  v.  Sharp,  sup.  Form  9 ;  Crosse  v.  Backers,  21  W.  E.  287 ; 
27  L.  T.  816;  Fhipps  v.  Jac%s<m,  56  L.  J.  Ch.  550;  35  W.  E.  378;  Lybbe  v. 
Hart,  29  Ch.  P.  8,  0.  A.  (where  assignee  of  bankrupt,  notwil^tanding 
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disclaimer  of  lease,  was  lesirained  from  selling  hay,  straw,  ftc);  and 
see  Schofidd  y.  Hincks,  58  L.  J.  a  B.  147 ;  60  L.  T.  573 ;  37  W.  B. 
157. 

(e)  Right  of  shooting  :  Geams  y.  Bakery  10  Ch.  355 ;  PaUUson  y.  Gtlfoird, 
18  £q.  259;  and  see  Jeffryes  y.  Evam,  19  C.  B.  N.  S.  246;  and  (aa  to  a 
coyenant  to  keep  down  rabbits)  West  y.  Houghton,  4  C.  P.  D.  197 ;  Erdnne  t. 
Adeane,  8  Ch.  756. 

(/)  Coyenants  against  assignment:  Dyke  y.  Taylor,  3  D.  F.  ft  J.  467; 
West  y.  Dobb,  L.  B.  5  Q.  B.  (Ex.  Ch.)  460 ;  4  Q.  B.  634 ;  LehmatM  t. 
McArthur,  3  Ch.  496 ;  3  Eq.  746 ;  and  as  to  the  constraction  of  covenant 
not  to  assign  without  lessor's  consent,  **  such  consent  not  to  be  unreasonably 
withheld,"  see  Sear  y.  Hotue  Property  Co,,  16  Ch.  D.  387;  Lehmafin  t. 
McArthur,  3  Ch.  496;  Re  Marshall  and  Salt,  ri900)  2  Ch.  202. 

((/)  Ag^ainst  use  of  priyate  dwelling-house  lor  business  or  trade  purposes, 
or  anytmng  which  should  be  a  nuisance  or  annoyance  to  the  neighbouihood: 
Parker  y.  Whyte,  1  H.  &  M.  167;  WUkimon  y.  Rogers,  2  D.  J.  &  S.  62; 
Kemp  y.  Sober,  1  Sim.  N.  S.  517  (keeping  a  girls'  school  restrained  as  a  breadi 
of  such  a  covenant  J ;  Wauton  y.  Coppard,  (1899)  1  Ch.  92  (a  boys'  sdiool); 
Ilobson  V.  Tulloch,  (1898)  1  Ch.  424  (boarding-house  for  eirls  "at  school); 
Johnstone  y.  Hall,  2  K.  &  J.  414  (injunction  in  like  case  remsed  on  applica- 
tion of  remainderman);  Rolls  y.  Miller,  27  Ch.  D.  71,  C.  A.  (free  home  for 
working  girls);  German  v.  Chapman,  7  Ch.  D.  271  (school  for  education 
and  lodging  of  missionaries'  daughters) ;  BramweU  y.  Lacey,  10  Ch.  D.  691 
(throat  and  chest  hospital  supported  mainly  by  yoluntary  contributions] ; 
Portman  y.  Home  Hospital  Association^  27  Ch.  D.  81,  n.  (hospital  with  home 
comforts  and  advantages  not  carried  on  with  a  view  to  profit^ ;  WaUoa,  v. 
Leamington  ColL,  M.  B.,  6  Nov.  1880,  sup.  Form  5  (sanatorium;;  Hudson t, 
Cripps,  (1896)  1  Ch.  265  (a  club) ;  Wood  y.  Cooper,  (1894)  3  Ch.  671  (trellis- 
work  screen). 

These  cases  show  that,  in  order  to  constitute  a  breach  of  such  a  covenant,  it 
is  not  material  that  the  covenantee  has  not  suffered  actual  pecuniary  damage, 
or  that  the  premises  are  not  being  used  for  purposes  of  profit,  or  even  that 
payment  is  not  required  from  the  inmates ;  and  semble,  that  such  a  covenant 
excludes  all  use  beyond  that  of  ordinary  domestic  life.  A  sale  by  auction 
on  the  premises  of  furniture  of  the  house  is  no  breach  of  such  a  coyenant : 
Reeves  y.  Cattell,  24  W.  B.  485.  A  covenant  by  a  publican  to  purchase  beer 
from  his  landlord  is  not  broken  by  his  buying  such  beer  from  .an  agent  oi 
the  landlord  without  the  landlord's  knowledge :  Edwick  y.  Haickes,  18  Ch.  D. 
199. 

A  lessor  who  enters  into  a  covenant  with  a  lessee  not  to  let  the  adioinin? 

E remises  for  the  purpose  of  the  trade  carried  on  by  the  lessee,  has  dis(mrg6d 
is  liability  if  on  granting  a  lease  of  the  adjoining  premises  he  takes  from 
the  lessee  thereof  a  covenant  that  the  premises  shall  be  used  only  for  &e 
purposes  of  a  different  trade :  Ashby  y.  Wilson,  (1900)  1  Ch.  66 ;  following 
Kemp  y.  Bird  (1877),  5  Ch.  D,  549,  974;  and  distinguishing  JPife  y.  Iks, 
(1893)  1  Ch.  77. 


Section  III. — Waste. 

1.  Injunction  to  stay  felling  Ornamental  Timber  and  other  Waste. 

Let  the  Deft  D.,  her  seryants,  workmen,  and  agents,  be  restrained 
from  cutting  down  any  timber  or  other  trees  growing  on  the  estate 
in  the  statement  of  claim  mentioned,  which  are  planted  or  growing 
thereon  for  the  protection  or  shelter  of  the  seyeral  mansion-houses 
belonging  to  the  said  estate,  or  for  the  ornament  of  the  said  houses, 
or  which  grow  in  lines,  walks,  yistas,  or  otherwise,  for  {he  ornament 
of  the  said  houses,  or  of  the  gardens,  or  parks,  or  pleasure  gzoimds 
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thereunto  belonging;  And  also  from  cutting  down  any  timber 
or  other  trees,  except  at  seasonable  times,  and  in  a  busbandlike 
manner;  and  likewise  from  catting  down  saplings  and  young  trees, 
not  fit  to  be  cut  as  and  for  the  purposes  of  timber ;  until  &c. — See 
Cfhamherlayne  v.  Dummer,  L.  C,  9  July,  1782,  A.  421 ;  1  B.  0.  0.  166 ; 
2  Dick.  600. 

That  this  is  the  form  which  has  been  always  used  in  cases  of  equitable 
waste,  see  Eden,  Inj.  182 ;  L.  Tamworth  v.  Ferrers^  6  Ves.  420. 


2.  The  Hkey  agaimt  a  Tenant  for  Life  where  the  Estate  was  limited 
to  Trustees  without  Impeachment  of  Waste^  if  with  his  Privity, 

Let  the  Deft,  Sir  J.  M.  {the  father  of  Pit),  his  servants  &c.,  be  re- 
strained from  felling  or  cutting  down  any  timber  or  other  trees  now 
standing  in  and  upon  such  parts  of  the  lawns,  gardens,  and  pleasure- 
grounds  of  G.  in  the  statement  of  claim  mentioned,  or  the  lands 
belonging  or  adjoining  thereto,  as  were  comprised  in  and  were  settled 
by  the  indenture  dated  &c.,  and  which  were  planted  or  left  standing 
or  growing  there  by  Sir  John  M.,  deceased  {Plt^s  grandfather),  for  the 
ornament,  protection,  or  shelter  of  the  mansion-house  in  the  statement 
of  claim  mentioned  (which  Deft  had  since  pulled  down),  and  the  said 
lawn,  gardens,  or  pleasure-grounds ;  and  from  felling  or  cutting  down 
any  other  timber  or  other  trees  which  have  been  planted  and  are  now 
standing  or  growing  in  ayenues,  vistas,  lines,  or  clumps,  or  separately 
or  singly  upon  some  parts  of  the  said  lawn,  gardens,  and  pleasure- 
gprounds  of  G.  aforesaid,  for  the  ornament,  protection,  or  shelter  of  the 
said  lawn,  gardens,  or  pleasure-grounds,  or  the  other  grounds  or  lands 
thereto  belonging  or  adjoining ;  until  &c. — See  Morris  v.  3f.,  V.-G.  E., 
13  Feb.  1847,  B.  444 ;  S.  C,  15  Sim.  505 ;  affirmed  by  L.  G. 

"  Or  which  were  planted  for  the  purpose  of  intercepting  the  yiew  of 
objects  intended  to  be  kept  out  of  sight."  **  And  also  from  conmiitting  any 
other  spoil  or  destruction  on  the  said  estate  " :  Day  v.  Merry,  L.  C,  15  Jan. 
1810,  A.  87. 

"  Standing  or  growing  for  ornament,  shade,  or  shelter  of  the  mansion  and 
buildings  at,  &c.,  or  any  other  houses  or  buildings  on  the  settled  estates" : 
Jf,  Doumshire  v.  Sandys,  6  Ves.  108. 


3.  Inquiry  as  to  felling  Timber — Life  Tenant  sans  Waste. 

Let  the  following  &o.,  1.  ''An  inquiry  whether  the  woods  called 
&c.,  or  any  or  either,  and  which  of  them,  and  the  six  elm  trees,  and 
one  oak  tree  on  L.  farm,  and  the  oak  trees  and  elm  trees  on  the 
pasture  land  in  W.  farm,  which  have  been  marked  for  cutting,  or  any 
or  either  and  which  of  such  trees,  were  or  was,  or  have  or  has  been, 
planted,  or  left  standing,  by  any  owner  in  fee  or  in  tail  of  the  H. 
estate  or  any  parts  thereof,  for  the  ornament  or  shelter  of  the  mansion- 
house  on  the  said  estate,  or  of  the  gardens,  park,  or  pleasure-groimds 
thereto  belonging,  or  of  any  road  or  roads,  drive  or  drives,  path  or 
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paths  leading  thereto,  for  the  purpose  of  interrupting  the  yiew  of 
any  object  or  objects  intended  to  be  kept  out  of  sight  from  the 
said  mansion-house,  gardens,  park,  or  pleasure-grounds,  or  any  part 
thereof. 

"  2.  And  in  case  it  shall  be  so  certified  as  to  the  said  woods  or  any  or 
either  of  them — an  inquiry  whether  the  trees  therein  have  ordinarily 
or  otherwise,  and  under  what  circumstances,  been  cut  for  repairs  or 
for  sale ;  and  what  estate  or  interest  the  person  or  persons  by  whom, 
or  by  whose  order  or  direction,  the  same  were  so  cut,  had  in  the  said 
H.  estate  at  the  time  of  the  cutting  thereof ;  and  whether  the  trees  in 
the  said  woods,  and  the  said  other  trees  which  have  been  marked  for 
cutting,  or  any  or  either  and  which  of  such  trees,  injure  or  impede 
the  growth  of  any  other  trees  adjoining  or  near  thereto,  which  are  of 
so  much  importance  to  the  purposes  of  oxnament  or  shelter  to  the 
said  mansion-house,  gardens,  park,  or  pleasure-grounds,  that  the 
removal  of  the  trees  so  marked  for  cutting  is  essential  to  such  pur- 
poses of  ornament  or  shelter."  Beserve  the  question  of  the  costs 
of  this  application  to  be  dealt  with  by  the  V.-C. — Ford  v.  Tynicj 
L.  JJ.,  10  March,  1864,  A.  570;  2  D.  J.  &  8.  127  (penned  by 
L.  J.  Turner). 

For  similar  inquiries  as  to  ornamental  timber,  see  LushingUm  v.  Boldero, 
M.  B.,  5  Aug.  1815.  And  for  further  inquiry  in  the  same  case  whether  any 
and  which  of  the  timber  and  other  trees  so  cut  and  sold  injured  or  impeded 
the  growth  of  any  other  trees  adjoining  thereto,  which  were  of  so  much 
importance  to  the  purposes  of  ornament  or  shelter  intended  by  the  devisor, 
that  the  removal  of  the  timber  and  other  trees  so  cut  and  sold  was  essential 
to  such  purposes  of  ornament  and  shelter,  see  S.  C,  Y.-C,  26  July,  1819, 
B.  765 — 767 ;  on  exceptions  to  report  under  the  above  inquiries,  6  Madd.  149, 
8.  a 

For  like  inquiry,  and  also  whether  any  and  which  of  the  trees  cut  were 
prejudicial  to  the  health  of  the  inmates,  or  interfered  with  the  comfortable 
enjoyment  of  the  mansion-house,  or  of  any  other  building  on  the  estate,  see 
Baker  v.  Sebright,  13  Ch.  D.  179,  181. 

For  declaration  that  the  personal  estate  of  the  deceased  life  tenant  is  liable 
to  account  for  all  the  benefit  and  profits  received  from  acts  of  equitable  waste, 
with  interest  at  4  p.  c,  and  decree  for  an  account  of  money  received  by  the 
sale  of  the  materials  of  the  mansion  and  buildings  pulled  down,  and  inquiry 
as  to  the  ornamental  timber  felled,  and  for  account  of  the  proceeds,  with 
interest  at  4  p.  c.  from  the  day  of  the  life  tenant's  decease ;  and  in  case  assets 
not  admitted  direction  for  the  admon  of  his  personal  and  real  estate,  see 
D,  Leeds  v.  E,  Amherst,  V.-C.  E.,  3  July,  1846,  A.  1655;  14  Sim.  367; 
affirmed  2  Phil.  120. 

For  issue  as  to  the  right  to  cut  ornamental  timber,  and  the  directions  and 
declarations  with  which  it  should  be  guarded,  see  Womhwell  v.  BtlUxsyse, 
6  Ves.  llOa. 

For  decree  declaring  Deft  entitled  to  fell  all  such  timber  on  the  devised 
estate  as  is  mature  and  fit  to  be  cut,  except  such  as  is  planted  or  left  standing 
by  way  of  ornament  or  shelter  with  reference  to  the  occupation  of  the 
mansion,  but  not  to  fell  any  unripe  timber,  or  timber  planted  or  left  for 
ornament  or  shelter,  with  inquiry  as  to  timber  cut  or  marked  for  cutting, 
and  injunction  pending  it.  Pit  undertaking  to  answer  damages,  see  Turner  v. 
Wright,  V.-C.  W.,  27  March,  1860,  B.  1084;  S.  C,  Joh.  753;  2  D.  F.  &  J. 
234. 

For  injunction  on  bill  by  the  patron  of  a  living  against  the  rector  to  stay 
his  cutting  timber  on  the  glebe,  or  other  lands  of  the  rectory,  except  for 
repairs  necessary  on  the  buudings  or  lands,  and  hx>m  selling  timber  thereto- 
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fore  cut  and  remaining  unsold,  see  D.  Marlhorough  v.  St.  John,  6  D.  &  S.  181  ; 
against  cutting  timber  in  the  churchyard,  except  for  repairs  of  the  parsonage 
or  chancel,  see  Strachy  v.  Francis^  2  Atk.  217. 


4.  Life  Tenant  impeachable  of  Waste  allowed  such  Wind-felled 
Timber  as  he  might  properly  have  cut — Inquiry. 

"Let,  in  carrying  into  effect  the  order  dated  &c.,  the  Deft  H.  be 
allowed  the  benefit  of  the  sale  of  all  such  trees  felled  by  the  wind 
which  he  would  have  been  entitled  to  fell  and  cut  himself,  and  to  all 
proper  thinnings,  and  all  coppices  which  are  periodically  cut  in  the 
nature  of  crops,  whether  osiers,  hazel,  or  oak ;  And  Let  an  inquiry 
be  made  what  portion  of  the  sum  of  £ —  received  by  the  Deft  H. 
deriyed  from  timber  or  cuttings  of  that  description  contained  in  the 
account  brought  in  by  him  imder  the  said  order,  the  said  Deft  H., 
is  entitled  to.*' — Costs  of  application  to  be  costs  in  the  cause. — 
Bateman  v.  Hotchkin,  M.  E.,  8th  Not.  1862,  A.  2109 ;  S,  C,  31  Beav. 
486. 

As  to  the  meaning  of  the  expression  '*  timber  "  in  this  Form,  see  obserya- 
tions  of  Chitty,  J.,  m  Dashwood  v.  Magniac,  (1891)  1  Ch.  306. 


5.  Ityunction  against  felling  Timber  already  aoldy  on  Security  for 
Damages^  with  Inquiry  as  to  felling  without  impairing  8fc. 

Let  the  Deft  be  restrained  from  felling  500  oak  trees,  or  any  other 
trees  serving  for  ornament  or  shelter  to  the  mansion-house  &c. — 
Direction  '*  to  approve  of  a  proper  security  to  be  given  by  the  Pit  to 
the  said  Deft  for  the  value  of  the  said  500  trees,  and  for  any  loss  or 
damage  which  the  said  Deft  may  incur  or  sustain  by  reason  of  his 
being  prevented  from  completing  the  sale  of  the  said  500  oak  trees, 
or  any  of  them,  in  case  this  Court  shall  hereafter  be  of  opinion  that 
thifl  order  ought  not  to  have  been  made ;  And  at  the  request  of  the 
said  Deft,  but  without  prejudice  to  his  right  to  appeal,  Let  an  inquiry 
be  made  whether  any  and  which  of  the  said  500  oak  trees,  or  any  and 
what  other  trees  standing  and  growing  in  the  said  three  woods,  can  be 
cut  without  impairing  the  beauty  of  the  place,  as  it  stood  at  the  time 
of  the  execution  of  the  settlement  of  &c." — Liberty  to  apply. — Marker 
v.  M,,  V.-C.  T.,  17th  Apra.  1851  ;  S.  C,  9  Ha.  1 ;  and  see  Womhwell 
T.  Bellasyse,  6  Yes.  110  a. 


6.  Inquiries  as  to  Minerals  as  between  Tenant  for  Life  and  Remainder- 
man and  Consequent  Accounts  and  Directions. 

Let  the  following  &c.  1 .  An  inquiry  what  coal  and  minerals  were 
gotten  and  won  from  the  settled  estates  by  the  said  E.  A.  B.  {tenant 
for  life)f  or  any  person  or  persons  by  his  order  or  imder  his  authority, 
from  mines  other  than  such  as  were  in  the  course  of  being  worked  at 
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the  time  of  the  deoeaae  of  W.  B.  (the  in/ant  Pl^t  grandfather  and  the 
original  teetator),  distinguiahing  such,  coal  and  minerals  as  were  gotten 
and  won  prior,  and  anch  aa  were  gotten  and  won  subsequently,  to  tHe 
2lBt  day  of  Jan.  1847,  the  date  of  the  birth  of  the  Pit  {the  in/ant  tenant 
in  tail  in  remainder),  and  further  distinguishing  such  coal  and  minerals 
as  were  gotten  and  won  from  old  mines  remaining  dormant  at  the 
time  of  the  decease  of  the  said  testator  W.  B.,  and  such  as  were  gotten 
and  won  from  mines  newly  opened  by  the  said  E.  A.  B.,  and  in 
making  such  inquiry  it  is  to  be  ascertained  and  stated  for  how  long, 
and  under  what  circumstances,  any  such  dormant  mines  had  remained 
dormant  or  unworked,  and  also  whether,  with  respect  to  any  new  pits 
ot  mining  works  sunk  or  opened  upon  the  said  settled  estates  by  the 
said  E.  A.  B.,  any  and  which  were  so  sunk  or  opened  for  the  purpose 
of  facilitating  any  and  what  old  workings;  And  whether  any  and 
which  were  so  sunk  or  opened  for  the  purpose  of  opening  any  and 
what  fresh  mines,  and  the  circumstances  imder  which  all  fresh  work- 
ings were  commenced  during  the  life  of  the  said  £.  A.  B.  are  also  to 
be  ascertained  and  stated.  2.  An  account  of  all  mcmeys  received  by 
the  said  £.  A.  B.,  or  by  any  person  &o.,  in  respect  of  coal  and  other 
minerab  gotten  and  won  from  the  said  settled  estates  from  mines, 
other  than  such  as  were  in  the  course  of  being  worked  at  the  time  of 
the  decease  of  the  said  testator  W.  B.,  distinguishing  the  moneys  so 
receiyed  in  respect  of  coal  and  other  minerab  gotten  and  won  from 
each  particular  mine  or  separate  working,  and  distinguishing  the 
dates  of  such  receipts  respectively,  and  the  total  amount  of  the  moneys 
80  received  in  respect  of  workings  prior  to  the  said  21st  day  of  Jan. 
1847,  and  the  total  amount  of  those  received  in  respect  of  workings 
subsequently  to  that  date.  3.  An  inquiry  what  mines  and  minerals 
and  seams  and  veins  of  coal,  other  than  mines  and  seams  and  veins  of 
coal  which  were  in  course  of  being  worked  at  the  time  of  the  decease 
of  the  testator  W.  B.,  are  now  in  existence  upon  the  said  settled 
estates,  and  what  is  doing  in  respect  of  them,  and  whether  it  will  be 
for  the  benefit  of  the  inheritance  that  any  and  which  of  such  mines  and 
minerals  and  seains  and  veins  of  coal  should  be  worked  or  that  the 
working  thereof  should  be  continued.  4.  An  account  of  all  moneys 
derived  since  the  death  of  the  said  E.  A.  B.  from  the  working  of  the 
said  mines  and  seams  of  coal  other  than  such  as  were  in  course  of  being 
worked  at  the  time  of  the  decease  of  the  testator  W.  B.,  and  by  whom 
the  same  have  been  received,  and  how  the  same  have  been  applied. — 
Adjourn  &c. — Ba^ot  v.  JB.,  M.  E.,  8  June,  1863,  A.  1479  (omitting  the 
directions  as  to  the  fall  and  sale  of  timber,  and  the  grant  of  leases), 
82  Beav.  609. 

Per  declaration  of  the  right  of  widow  and  tenant  for  life  to  the  rents, 
issues,  and  proceeds  (in  the  proportion  ffiven  by  her  husband^s  will)  arising 
from  a  new  seam  oi  coal  discovered  by  lessee  since  the  death  of  lessor 
(husband),  on  the  ground  that  the  working  of  such  new  seam  was  not  the 
opening  of  a  new  mine,  see  Spencer  v.  Scurr,  M.  E.,  23  July,  1862,  B.  1861: 
31  Beav.  334. 

For  injunction  by  copyholder  (though  a  reversioner  only)  and  damages 
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against  fhe  lord  for  digging  coprolites  under  a  copyhold  tenement,  see  ^.  G. 
V.  T<ml%ne,  5  Oh.  D.  750. 

^  For  injunction  to  restrain  tenant  for  life  from  working  mines  pending  an 
inquiry  whether  they  were  in  course  of  working  at  the  death  of  testator, 
see  VvMT  T.  VaughaUf  2  Beav.  466. 

Por  declaration  on  bill  by  patron  of  a  living  that  the  working  of  mines  by 
the  incumbent  under  agreement  with  patron,  but  without  the  ordinary's  con- 
sent, was  unlawful ;  that  the  proceeds  ou^ht  to  be  laid  out  for  the  permanent 
benefit  or  improvement  of  the  rectory,  with  an  inquiry  what  steps  would  be 
proper  to  be  taken  for  enabling  the  incumbent,  with  the  concurrence  of  the 
patron  and  aU  other  necessary  parties,  to  carry  on  such  working,  see  Holden  v. 
Wukes,  IJ.  &  H.  278,  287. 

For  injunction  against  removal  of  shingle  from  foreshore  to  injury  of 
adjoining  Crown  land,  see  ^.  G.  v.  TomUne^  14  Ch.  D.  68,  C.  A. 


7.   Waste  by  Tenant — Interim  Order, 

Usual  undertaking  as  to  damages — Let  the  Deft  C,  his  agents  and 
workmen,  be  restrained  until  the  —  day  of  — ,  or  until  further  order, 
from  making  any  alterations  in  the  premises  comprised  in  the  lease  of 
the  — •  day  of  —  in  the  writ  mentioned,  which  may  further  interfere 
with  the  stability  of  the  house  No.  1,  at  &c.,  comprised  in  the  said 
lease,  and  from  making  any  further  alterations  of  the  house  No.  2,  at 
&c.,  also  comprised  in  the  said  lease. — See  Doggett  v.  Curnow,  V.-C.  B., 
21  Dec.  1874,  A,  8060. 


8.  The  like — Mandatory  Injunction  at  the  Hearing, 

Let  the  Deft  be  restrained  from  making  any  further  alterations 
in  the  premises  &c. — **  and  from  otherwise  committing  waste  in  the 
said  premises,  and  Let  the  Deft  forthwith  fill  up  the  openings  made  by 
him  in  the  party  walls,  and  in  the  main  wall  at  the  rear  of  the  said 
premises  in  the  statement  of  claim  &c.,  and  let  him  forthwith  pull 
down  and  remove  the  baker's  oven  and  wooden  shed  at  the  rear  of  the 
said  premises,  and  let  him  forthwith  restore  such  parts  of  the  said 
premises  as  have  not  been  converted  by  him  into  a  shop,  as  in  the 
statement  of  claim  mentioned,  to  the  state  and  condition  in  which  the 
same  were  at  the  date  of  the  execution  of  the  said  indenture  of  lease, 
except  that  the  Deft  is  not  to  be  required  to  restore  the  dwarf  wall 
and  railings  in  front  of  the  premises  &c.,  nor  to  remove  the  bow  window 
on  the  first  floor  of  the  house  &c." — Deft  to  pay  Fit's  costs  of  suit,  to  be 
taxed.— Liberty  to  apply.— iS'.  C,  8  March,  1876,  A.  671,  altered  to  suit 
Jackson  v.  Normanhy  Brick  Co.^  (1899)  1  Ch.  438,  C.  A.  [Form  10, 
p.  665], 

And  see  Smyth  v.  Carter,  25  Nov.  1853,  B.  449,  18  Beav.  78,  for  an 
injunction  restraining  a  tenant  from  pulling  down  a  house  and  building 
another. 

For  an  injunction  at  suit  of  owners  in  fee  restraining  a  contractor 
employed  by  the  lessees  to  do  certain  works  on  the  property  from  acts  of 
spoliation,  and  in  effect  limiting  bim  to  the  terms  of  his  contract,  see  Allen 
V.  MarHny  20  Eq.  462. 

nk2 
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9.  Interim  Order  Btaying  Removal  by  Mortgagor  of  Fixtures  from 
mortgaged  Property,  continued  till  Judgment  in  Forisclosure 
Action, 


Usual  undertaking — '^  Let  the  Delta  the  L —  Go.  oontinae  to  be 
restrained,  until  judgment  in  this  action  or  until  further  order,  from 
removing,  disturbing,  or  injuring  the  fixtures  belonging  to  the  mort- 
gaged property  in  the  writ  of  summons  mentioned,  or  committing  any 
manner  of  waste  whereby  the  Pit's  security  in  the  said  writ  also 
mentioned  may  be  diminished." — Appoint  receiyer  of  the  rents  and 
profits  of  the  mines,  collieries,  and  properly,  and  to  manage  the  same. 
— Lloyd  Y.  The  Lloyd  Co.,  V.-O.  M.,  8  Aug.  1876,  B.  2435.  For  the 
interim  order,  see  B.  1377. 


10.  Declaration  as  to  Fixtures  removed — Cases  of  Stuffed  Birds  and 

Animals — Restoration. 

Dbolabe  that  all  cases  attached  to  the  walls  of  the  Bird  Oallery  in 
the  mansion-house  at  H.  in  the  county  of  — ,  mentioned  in  the  parti- 
culars delivered  with'  the  statement  of  claim  in  this  action,  with  the 
inner  cases  belonging  thereto,  are  fixtures  and  form  part  of  the  said 
mansion-house.     And  that  the  three  cases  in  the  said  Bird  Gallery 
which  stand  by  their  own  weight,  and  all  the  stuffed  birds  and  animals 
and  other  objects  (not  being  cases  or  inner  cases)  mentioned  in  sub- 
section (a)  of  the  said  particulars,  are  not  fixtures  and  are  the  property 
of  the  Deft  as  trustee  in  bankruptcy  of  the  property  of  Y.  H.,  deceased, 
and  that  the  picture  rods  and  stair  rods  in  the  pleadings  mentioned 
are  not  fixtures  and  belong  to  the  Deft  as  such  trustee,  and  that  all 
the  tables  mentioned  in  the  said  particulars,  except  two  of  the  tables 
in  the  saloon,  which  are  moveable,  are  fixtures  and  form  part  of  the  said 
mansion-house,  and  that  the  said  two  moveable  tables  and  the  two 
glasses  and  trophy  of  imiform  in  the  said  particulars  mentioned  are 
not  fixtures  and  belong  to  the  Deft  as  such  trustee.    And  it  being 
admitted  that  the  Deft  has  returned  all  the  said  tables  except  the  said 
two  moveable  tables  to  the  said  mansion-house.  Let  the  Deft  C.  E.  B. 
pay  to  the  Pits  V.  H.,  A.  V.  P.,  and  W.  S.  K.  S.,  within  seven  days  after 
the  same  has  been  assessed,  the  amount  necessary  to  refix,  repair,  and 
renew  such  tables,  and  the  parts  of  the  walls  to  which  they  were 
attached  so  as  to  restore  the  same  respectively  to  the  like  and  as  good 
a  condition  as  they  respectively  were  in  before  the  removal  of  the  said 
tables  by  the  Deft,  such  amount  to  be  assessed  by  —  of  —  who  has 
been  agreed  upon  by  the  Pits  and  Deft,  and  whose  charges  for  assess- 
ing are  to  be  paid  by  the  Deft.     And  let  the  Pits  V.  H.,  A.  V.  P.,  and 
W.  S.  K.  8.  pay  to  the  Deft  0.  E.  B.  two  thirds  of  his  costs  of  this 
action  to  be  taxed. — See  Hill  v.  Bullock^  Kekewich,  J.,  6  April,  1897, 
A,  2262,  (1897)  2  Ch.  56 ;  S.  C,  (1897)  2  Ch.  482,  C.  A. 
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11.  Injunction  at  Suit  of  Bishop  against  Disturbance  of  Churchyard, 

"  Let  tlie  Defts  (the  mayor  &c.)  restore  the  surface  of  the  clmrch- 
yard  attached  to  the  church  of  the  perpetual  curacy  of  &c.,  in  the 
statement  of  claim  mentioned,  to  its  original  state  so  far  as  practicable ; 
And  Let  the  Defts  (the  mayor  &c.),  their  agents  &c.,  be  perpetually 
restrained  from  pulling  up,  destroying,  damaging,  or  disturbing 
the  said  churchyard,  or  the  walls  thereof,  and  from  removing  or 
disturbing  the  remains  of  bodies  interred  therein,  and  from  using 
the  said  churchyard  for  any  secular  purpose  until  they  be  law- 
fully authorized  so  to  do;  And  Let  the  Deft  M.  {incumbent)  be 
restrained  from  permitting  any  such  acts  as  aforesaid,  and  from  com- 
pleting the  sale  of  the  portion  of  the  said  churchyard  comprised  in  the 
said  indenture,  dated  &c.'* — Defts,  the  corporation,  to  pay  the  bishop's 
costs  of  suit. — See  B,  of  Durham  v.  Newcastle-upon-Tyne  Corp.^  V.-O.  W., 

23  Jan.  1864,  A.  322. 

For  injunction  to  restrain  Deft  from  destroying  family  graves,  and  re- 
moving or  defacing  tombstones,  or  obliterating  or  defacing  inscriptions 
thereon,  in  burial  groimds  attached  to  a  chapel,  see  Moreland  y,  Jiichard&onf 

24  Beav.  33. 

For  a  perpetual  injunction,  at  the  suit  of  one  of  the  churchwardens  on 
behalf  of  himself  and  the  other  parishioners,  restraining  the  perpetual  curate, 
and  a  builder  employed  by  him,  from  altering  the  floor,  walls  or  brickwork, 
or  the  internal  arrangements  or  structure  of  the  church,  or  any  of  the  works, 
fixtures,  or  fittings  pertaining  thereto,  in  any  other  manner  than  should  be 
sanctioned  or  directed  by  the  ordinary  in  any  faculty  to  be  obtained  from 
the  chancellor  of  the  diocese;  Pit  being  ordered  to  take  |)roceedinG;8  for 
obtaining  a  faculty  from  the  bishop  for  repairing  and  restoring  the  church 
according  to  the  scheme  set  out  in  the  chief  clerk's  certificate,  &c. ;  so  much 
of  the  order  as  orders  Defts  to  concur  in  and  take  proceedings  for  obtaining 
a  faculty  for  repairing  or  restoring  the  church  according  to  the  scheme,  &c., 
and  that  thereupon  the  scheme  be  carried  into  effect,  being  discharged :  see 
Carditiall  v.  Molymux,  L.  0.,  4  July,  1861,  A.  2374;  4  D.  F.  &  J.  117  (varying 
order  of  V.-C.  S.,  2  Giff.  536). 

NOTES. 
WASTE. 

The  law  as  to  legal  and  equitable  waste  has  been  much  simplified,  and  dis- 
tinctions formerly  taken  have  been  removed,  by  the  Jud.  Act,  1873,  s.  25  (3), 
which  provides  that  an  estate  for  life  without  impeachment  of  waste  shall  not 
confer  or  be  deemed  to  have  conferred  upon  the  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description  mown  as  equitable  waste,  unless 
an  intention  to  confer  such  right  shall  expressly  appear  by  the  instrument 
creating  such  right. 

At  Law  there  was  neither  preventive  nor  compensative  remedy  against 
acts  of  waste,  however  excessive,  committed  by  tenant  for  life  sans  waste : 
see  Lewis  BowM  case^  11  Co.  79  b;  and  notes  to  Davis  v.  D,  Marlborough, 
2  Swa.  146,  &c. 

But  in  Equity  the  jurisdiction  to  restrain  the  improper  and  unconscientious 
exorcise  of  this  legal  power,  to  the  detriment  of  those  interested  in  remainder, 
has  long  been  exercised,  though  first  defined  and  settled  in  the  leading  case 
of  Garth  V.  Cotton,  1  L.  C.  Eq.  697  ;  and  for  a  statement  of  the  doctrine  as  to 
equitable  waste,  see  Baker  v.  Sebright,  13  Ch.  D.  179,  184,  &c. 

Equitable  waste  has  been  defined  as  *'  wilful  and  malicious,"  and  also  as 
'*  extravagant  and  humoursome"  waste :  Oarth  v.  Cotton,  sup,;  Abraham  v. 
Bubb,  2  Freem.  55;  AsUm  y,  A,\  Yez.  264,  265 ;  and  in  more  recent  cases 
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and  mineralfi,"  and  the  rights  of  leasee  thereunder,  see  Daly  y.  Beckdt,  24 
Beav.  114. 

Unless  the  nature  and  context  be  repugnant,  stone  will  be  included  in  a 
lease  or  reservation  of  mines  and  minerals :  Bell  t.  Wihon,  1  Ch.  303 ;  Jfuf- 
land  Ry.  v.  Checkley,  4  Eq.  19 ;  and  see  Johnatohe  v.  CrompUm,  (1899)  2  Gh. 
190,  Form  7,  inf,  p.  658. 

As  to  the  right  of  tenant  for  life  or  years  to  take  reasonable  estovers  of 
gravel,  clay,  coal,  and  limestone,  see  Kerr,  65 ;  citing  2  Eo.  Abr.  816. 

Copyholders  of  inheritance  may  by  custom  open  and  work  new  mines: 
Bp.  Winchester  v.  Knight,  1  P.  Wms.  406  ; 

— or  dig  clay  :  Marq,  Salisbury  v.  QladsUme,  9  H.  L.  C.  692 ; 

— or  dig  and  cart  away  sand  within  their  tenements  without  licence  from 
the  lord :  Hanmer  y.  Chance,  4  D.  J.  &  S.  626. 

But  not  without  custom :  Gilb.  Ten.  327 ;  and  the  onus  of  establishing 
such  a  custom  lies  upon  the  tenants :  D.  Portland  v.  Hillf  2  Eq.  765,  in 
which  case  the  lord  obtained  relief  by  accoimt  and  injunction:  see  inf. 
Sect.  IV.,  "Trespass"  (HI.).  Form  1 ;  and  conversely,  the  lord,  when  not 
entitled  by  special  custom  will  be  restrained  from  digging  coprolites  under  a 
copyhold  tenement :  A,  G,y,  Tamline,  5  Ch.  D.  750. 
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Mortgagor  in  possession  will  be  restrained  from  cutting  timber,  if  the 
security  be  insufificient:  Harper  y.  Aplin,  54  L.  T.  383 ;  see  also  Humphery 
y.  HarHson,  IJ.  &  W.  521 ;  King  v.  Smith,  2  Ha.  239 ; 

--or,  if  he  has  become  bankrupt,  until  assignees  are  appointed  :  Hampton 
V.  Hodges,  8  Ves.  105. 

So  also  after  decree  for  account  in  foreclosure  suit:  Goodman  y.  Kine, 
8  Beav.  379. 

And  a  person  in  possession  under  agreement  to  purchase  will  also  be  re- 
strained from  waste :  Crock  ford  v.  Alexander,  15  Yes.  138. 

The  owner  of  a  rent-char^  is  not  in  the  position  of  a  mortgagee  for  the 
purpose  of  an  injunction  agamst  waste :  Sandeman  y.  Rushton,  61  L.  J.  Ch. 
136;  66L.  T.  180. 

Mortgagee  in  possessioR  whose  security  is  sufficient  vrill  be  restrained  from 
waste:  see  Millett  y,  Bavey,  31  Beav.  470;  Fish.  Mort.  e.  1780;  Bobbins, 
804 ;  Kerr,  80 ;  and  see  in/.  Chap.  XLVII.,  "  Mortgages  " ;  but  the  Conv. 
Act,  1881,  8.  19,  sub-8.  1  (iv),  empowers  a  mortgagee  in  possession  te  cut 
and  sell  timber  and  other  trees  ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to  contract  for  any  such  cutting  and 
sale  to  be  completed  within  twelve  months  from  making  tiie  contract. 

PEBMISSrVE  WASTE. 

In  cases  of  permissive  waste,  i.e.,  sufPering  the  estate  and  buildings  to  fall 
out  of  repair,  the  rule  of  the  Court  of  Chancery  (notvrithstanding  a  decision 
to  the  contrary  in  Farteriche  v.  Powlet,  2  Atk.  383)  has  been  not  to  interfere 
either  to  prohibit  by  injunction,  or  to  give  satisfaction  by  account :  L.  Castle- 
main  V.  Craven,  22  Vin.  Abr.  tit.  Waste,  p.  523;  Lansdowne  y,  L.,  1  Jac.  & 
W.  522 ;  even  though  the  estate  were  vested  in  trustees  :  Powys  v.  BUigrave, 
4  D.  M.  &  G.  448 ;  lie  Cartwright,  Avis  y.  Newman,  41  Cli.  D.  532 ;  and  see 
Barnes  v.  Bowling,  44  L.  T.  809 ;  Vaizey,  912. 

— except  under  special  circumstences :  see  Tool,  58  (dtingo  Caldwall  y. 
Baylis,  2  Mer.  408  ;  Marsh  v.  Wells,  2  S.  &  S.  87). 

But  at  law,  tenante  for  terms  of  years  and  tenants  for  life  haye  been  held 
liable  for  both  commissive  (voluntary)  and  permissive  waste :  Tellowly  y. 
Gower,  11  Ex.  274;  Harnett  v.  Maitland,  16  M.  &  W.  257;  Co.  litt.  53; 
Davies  v.  J).,  36  W.  R.  399;  38  Ch.  D.  499 ;  Vaizey,  911 ;  but  as  to  tenant 
for  Hfe,  see  lie  Cartwright,  Avis  v.  Newman,  sup, ;  Re  Parry  and  Hopkins,  inf. 

After  the  death  of  the  particular  tenant,  however,  without  some  special 
circumstences  {e,g,,  personal  liability  imposed  by  the  will  or  settlement,  and 
capable  of  being  enforced  in  equity :  see  Griga  y.  Coates,  23  Beay.  33  ;  Rees 
V.  Engleback,  12  Eq.  225),  there  was  no  remedy,  either  at  law  or  in  equity, 
for  permissiye  waste :  Turner  y.  Buck,  22  Vin.  Abr.  523 ;  Phillipa  y.  Horn- 
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fray,  34  Ch.  D.  439,  455,  C.  A. ;  and  see  Woodhouse  v.  Walker,  6  Q.  B.  D. 
404;  lie  Cartvrright,  Avis  t.  Newman,  sup,;  Be  Williames,  Andreio  y.  PP., 
M  L.  T.  105 ;  8.  C,  52  L.  T.  41. 

But  under  3  ft  4  W.  4,  c.  42,  s.  2,  which  gives  a  right  of  action  against  the 
ezor  in  lespect  of  permissive  waste  or  wrongs  by  the  testator  against  another, 
in  respect  of  his  property,  the  remainderman  can  bring  an  action  against 
the  ezor  of  the  devisee  for  life  for  non-repair  of  the  premises  which  such 
devisee  was  directed  to  repair :  Woodhowse  v.  Walker,  6  Q.  B.  D.  404 ;  and 
see  Jenks  v.  Viscount  Cli/den,  (1897)  1  Ch.  694 ;  and  where  by  the  will  the 
persons  to  whom  equitable  interests  have  been  successively  given  have  been 
directed  to  keep  the  property  in  repair,  the  liability  for  permissive  waste  can 
be  enforced  by  the  trustees  a^inst  the  estate  of  a  deceased  life  tenant, 
without  being  affected  by  the  limit  of  time  imposed  by  3  &  4  W.  IV.  c.  42, 
B.2:  Be  Williames,  Andrew  v.  W,,  54  L.  T.  105 ;  52  lb.  41. 

A  tenant  for  life  of  leaseholds  is  not  liable  to  the  remainderman  for  per- 
missive waste,  nor  the  estate  of  the  tenant  for  life  for  breach  by  him  of 
covenants  to  repair:  Be  Parry  and  Hopkins,  (1900)  1  Ch.  160. 

A  tenant  for  life  of  leaseholds  left  in  disrepair  by  testator  is  not  bound  to 
put  them  in  the  repair  required  by  the  leases :  Be  Courtier,  Coles  v.  Courtier, 
34  Ch.  136,  C.  A. ;  distinguishing  Be  Fowler,  16  Ch.  D.  723 ;  and  v.  inf. 
VoL  n.  p.  1528. 

MELIOBATINO  WASTE. 

In  cases  of  meliorating  waste,  i,e,,  permanent  alteration  of  the  character  of 
land  or  buildings,  even  though  the  value  be  increased,  or  rebuilding  a  house 
more  large  than  it  was  before  (so  that  there  will  be  more  charge  for  uie  lessor 
to  repair  it:  Co.  Litt.  53),  an  injunction  and  an  account  may  be  obtained: 
see  lool,  21 :  West  Ham  Central  Charity  Board  v.  East  London  Waterworks 
Co.,  (1900)  1  Ch.  624. 

Accordingly,  tenant  was  restrained  from  altering  the  property  by  pulling 
down  and  rebuilding  a  house  against  the  landlord's  will :  Smuth  v.  Carter,  18 
Beav.  78;  and  compelled  to  reinstate  premises  which  had  been  altered  in 
excess  of  a  licence  to  convert  a  dwelling-house  into  a  shop  :  Doggett  v.  Cur- 
now,  V.-C.  B.,  8  March,  1876,  sup.  Forms  7,  8 ;  and  an  injunction  with 
dalna^s  was  g^nted  to  restrain  the  shooting  of  rubbish  on  land,  notwith- 
standing that,  as  alleged,  an  increased  rent  would  be  obtainable  by  the 
reversioners  by  reason  of  the  alteration  of  level :  W.  Ham  CoUral  Charity 
Bd.  V.  E.  London  Waterworks,  (1900)  1  Ch.  624. 

But  in  order  to  obtain  an  injunction  against  waste  it  must  be  shown  that 
the  Deft  is  doing  that  which  is  prejudicial  to  the  inheritance,  and  the  erection 
of  buildings  upon  land  which  improve  the  value,  e.g.,  the  conversion  of 
a  farm  into  a  market  garden  by  erection  of  glass-houses,  &c.  is  not  waste : 
see  Meux  v.  Cohley,  (1892)  2  Ch.  253;  Jones  v.  Chappell,  20  Eq.  540,  541 ; 
W.  Ham  Central  Charity  Bd.  v.  E.  London  Waterworks,  (1900)  1  Ch.  635, 
636 ;  and  see  Doherty  v.  Allmnn,  3  App.  Ca.  709 ;  Grand  Canal  Co.  v. 
M^Namee,  29  L.  E.  Ir.  131 ;  and  semhle,  the  Agricultural  Holdings  Act,  1883, 
has  abolished  part  of  the  old  common  law  doctrine  of  waste,  buildings  which 
render  land  more  profitable  being  **  improvements  "  within  the  Act :  Meuao  v. 
Cobley,  sup. 

ANCHLLARY  RELIEF  IN  RESPECT  OF  WASTE. 

Tenant  for  life  will  not  be  allowed  to  benefit  by  his  own  wrong,  and  when 
he  has  committed  acts  of  waste  must  account  for  the  proceeds,  or  make  good 
the  damage  done :  Seagram  v.  Knight,  2  Ch.  628 ;  Bateman  v.  Hotchkin,  31 
Beav.  486 ;  Blake  v.  Peters,  1  D.  J.  &  S.  345  ;  D.  Leeds  v.  Amherst,  2  Ph.  120 ; 
14  Sim.  357 ;   Williams  v.  D.  Bolton,  3  P.  Wms.  268. 

Even  in  cases  of  equitable  waste  the  whole  proceeds  have  been  given  to 
the  owner  of  the  first  estate  of  inheritance :  Butler  v.  Kynnersley,  8  L.  J.  Ch. 
O.  S.  67 ;  7  L.  J.  Ch.  O.  S.  150 ;  15  Beav.  10,  n. ;  Bolt  v.  Somerville,  2  Eq. 
Ca.  Ab.  759. 

But  according  to  the  general  rule  the  proceeds  are  invested  so  as  to  follow 
the  uses  of  the  settlement,  giving  the  income  to  the  successive  owners  for 
life  (except  the  wrongdoer) :  Honywood  v.  H.,  18  Eq.  307  ;  and  see  Bagot  v. 
B*f  32  Beav.  609 ;  E.  Cowley  v.  WelUsley,  1  Eq.  656 ;  Oent  v,  Harrison,  Joh. 
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519;  Lu$hinffU>n  y.  Boldero,  15  Bear.  1,  9,  n. ;  and  the  corpus  to  tbe  ink 
l^erson  who,  from  the  nature  of  his  estate,  would  haye  been  entitled  to  cut 
timber :  Lowndes  v.  Norton^  6  Ch.  D.  139. 

The  proceeds  of  periodical  cnttingB  or  tnmmings  which  are  not  acta  of 
waste  have  been  held  to  belong  to  tenant  for  life  as  incident  to  his  estate: 
Pidgeley  v.  Bawling,  2  Coll.  275 ;  Bateman  v.  Hatchkin,  31  Beav.  486. 

The  proceeds  of  timber  blown  down  and  of  cuttings  made  by  direction  of 
the  Court,  or  of  decaying  timber,  will  be  invested,  and  the  mterest  only 
given  to  tenant  for  life:  E.  Cowley  v.  Welksley,  tup.  ;  Luahington  v.  Bdden, 
15  Beav.  1,  7  ;  Tooher  v.  Annesley,  5  Sim.  235  ;  Wickham  v.  W,,  19  Yes.  419. 
According  to  the  earlier  cases,  however,  the  proceeds  of  timber  severed 
either  by  accident  or  by  a  trespasser  was  held  to  belong  to  the  owner  of  the 
first  estate  of  inheritance,  to  the  exclusion  of  tenant  for  life :  2).  Ntwcadit  v. 
Vane  ;   Whiijield  v.  Betvit,  2  P.  Wms.  240,  241 ;  3  P.  Wms.  267. 

But  a  tenant  for  life  sans  waste  would  not  be  restrained  from  properly 
cutting  timber  {Bridges  v.  Stephens,  2  Sw.  150,  n. ;  Smyihe  v.  6\»  2  Sw.  251 ; 
A.  (7.  V.  />.  Marlborough,  3  Madd.  498) ;  he  was  absolutely  entitled  to  the 
proceeds  of  timber  cut  bv  direction  of  the  Court :  L,  Lovat  v.  D.  Leeds  (2),  2 
Dr.  &  Sm.  75 ;  or  to  winclfalls :  Lewis  Bowles*  case,  sup. 

If  tenant  for  life  {sans  waste)  cuts  timber  which,  though  ornamental,  might 
have  been  ordered  by  the  Court  to  be  cut  for  preservation  and  improvement 
of  the  rest,  he  is  entitled  to  the  proceeds,  though  the  remainderman  might, 
before  the  timber  was  cut,  have  obtained  an  injunction :  Baker  v.  Sebright, 
13  Ch.  D.  179 ;  FordT.  Tynte,  2  D.  J.  &  S.  133. 

Trees  which  are  severed  from  the  soil  are  personal  estate,  and  trees  wUch 
are  not  actually  severed,  though  injured  by  a  gale,  or  dead,  belong  to  the 
inheritance,  the  life  and  manner  of  growth  being  no  test  of  attachment  to 
the  soil:  Be  Ainslie,  Swinburne  v.  A.,  30  Ch.  D,  485,  C.  A.  (reversiiig 
28  Ch.  D.  89}  ;  Be  Llewellin,  37  Ch.  D.  317,  324. 

Assignees  m  bankruptey  of  a  tenant  for  life  who  have  committed  equitable 
waste  are  in  no  better  position  than  tenant  for  life,  and  will  not  be  allowed 
to  receive  the  income  of  accumulated  proceeds  of  ornamental  timber  im- 
properly cut  by  them  :  Lushington  v.  Bvldero,  15  Beav.  1,  9,  n. 

(On  appeal  &is  case  was  compromised  and  two  years'  interest  was  paid  to 
the  assignees :  L.  J.,  l6  Jan.  1852,  Eeg.  Min.  f.  18.) 

An  account  was  given  in  the  case  of  mines,  the  working  of  which  was 
waste,  even  in  cases  where  no  injunction  would  lie :  Jesus  College  v.  BUm^^ 
3  Atk.  262. 

And  see  cases  collected  in  Farrott  v.  Palmer,  3  My.  &  K.  632. 

The  produce  of  mines,  the  opening  of  which  is  waste,  belongs,  as  in  Uie 
case  of  timber,  to  the  owner  of  the  first  estate  of  inheritance :  Kerr,  Inj.  104; 
Bell  V.  Wilson,  1  Ch.  303 ;  but  compensation  money  paid  by  a  railway  oo.for 
minerals  which  might  possibly  have  been  gotten  during  the  life  of  a  tenant 
for  life  sans  waste  belonged  to  him:  Be  Barrington,  Gamlen  v.  Lvon,  SS 
Ch.  D.  523. 

And  the  tenant  for  life  is  not  entitled  to  the  interest  unless  the  remainder- 
man has  debarred  himself  by  adopting  the  act  for  other  purposes :  Gredey  v. 
Mousley,  3  D.  F.  &  J.  433. 

The  amount  of  damages  to  be  recovered  in  respect  of  equitable  wa^ 
was  measured  by  the  injury  to  the  inheritance :  Bubb  v.  Y^verUnt  10  Bq. 
465. 

Credit  is  given  for  the  application  of  the  proceeds  by  tenant  for  life  in 
permanent  improvemente :  Birch  Wolfe  v.  Birch,  9  Eq.  683. 

And  neither  tenant  for  life  sans  waste  nor  his  estete  were  made  aooountaUe 
for  the  materials  of  a  mansion-house  pulled  down,  when  such  matenals  had 
been  applied  in  rebuilding :  Morris  v.  M,,  3  D.  &  J.  323 ;  S,  C,  Form  2, 
sup,  p.  543. 

So  also  tenant  for  life  will  not  be  charged  with  sums  produced  by  acts  of 
(technical)  waste  which  have  improved  the  land  (e.^.,  by  digging  and  cany- 
mg  away  turf) :  Harris  v.  Elkins,  20  W.  R.  999 ;  26  L.  T.  827. 

The  claim  in  respect  of  acts  of  equitable  waste  must  be  made  within  six 
years  from  death  of  tenant  for  life :  Birch  Wolfe  v.  Birch,  9  Bq.  683 ;  D.  Letds 
V.  E,  Amherst,  14  Sim.  365 ;  2  Ph.  117;  8.  C,  p.  186;  Dashtooody.  Magniac, 
(1891)  3  Ch.  306,  386,  0.  A. 

But  the  right  of  action  or  account  for  the  proceeds  of  legal  waste  aocaraes, 


SEcrr.  in.]  Wa%te.  555 

it  seelns,  and  the  Statute  of  Limitations  begins  to  run,  from  the  time  when  the 
wrong  was  committed,  not  from  the  death  of  tenant  for  life :  Higginhotkam 
V.  HawkinSy  7  Ch.  676 ;  Birch  Wolfe  v.  Birch,  sup, ;  Seagram  v.  Kjiiaht,  3 
Eq.  398 ;  and  see  Oent  v.  Harrisoriy  Joh,  517;  Daahwood  v.  Magniac,  (1891) 
3  Ch.  306,  C.  A. ;  Lewin,  200. 

Delay  is  very  material  on  such  a  claim :  see  Bagot  y.  B.,  32  Beay.  509 ; 
Harcourt  y.  White,  28  Beay.  303;  Ernest  y.  Vivian,  12  W.  E.  295;  9  L.  T. 
785 ;  Phillipa  y.  Horn/ray,  (1892)  1  Ch.  465,  C.  A. 

Interest  on  the  produce  of  waste  is  chargeable  from  the  death  of  tenant 
for  life :  Bagot  y.  B.,  sup. ;  and  see  2>.  Leeds  y.  Ariiheraty  14  Sim.  367  ;  Oarth 
V.  Cotton,  1  L.  C.  Eq.  697. 

In  the  case  of  the  lord  digging  without  special  custom  for  minerals  under 
copyhold  tenements,  the  measure  of  damages  is  the  gross  amount  produced 
by  the  sale  of  the  minerals  (coprolites),  less  the  expenses  of  working,  and 
such  a  sum  by  way  of  profit  as  would  haye  induced  a  stranger  to  undertake 
the  working :  A.  &.  y.  Tomliney  5  Ch.  D.  750;  and  see  iSf.  C,  16  Ch.  D.  150. 


ECOLESIASTIGAL  WASTE. 

A  rector  or  yicar  will  be  restrained  from  felling  timber,  saye  for  necessary 
repairs,  for  the  parsonage  buildings  and  premises,  &c. :  Strachy  y.  Francis, 
2  Atk.  217 ;  D,  Marlborough  y.  St.  John,  5  D.  &  S.  174 ;  Sowerby  y.  Fryer,  8 
Eq.  417 ;  but  not  from  ploughing  up  ancient  meadow  in  order  to  clean  and 
lay  it  down  again :  I),  of  St,  Albans  y.  Skipwith,  8  Beay.  354 ;  and  see  S.  C, 
as  to  the  position  of  a  rector  or  yicar  in  respect  to  waste. 

The  patron,  or,  if  he  is  a  consenting  party,  the  ordinary,  may  sue  for  an 
injunction  against  waste  on  the  glebe :  Holaen  y.  Weekes,  1  J.  &  H.  278 ;  and 
is,  it  seems,  entitled  to  an  account  of  the  proceeds  of  timber  wrongfully  cut 
by  the  incumbent ;  and  if  the  timber  so  cut  has  not  been  sold,  to  haye  it  sold 
and  the  proceeds  brought  into  Court :  Sowerby  y.  Fryer,  sup,;  Yool,  78 — 80; 
Kerr,  Inj.  83—87. 

See,  howeyer.  Knight  y.  Mosely,  Amb.  176 ;  Holden  y.  Weekes,  sup. 

For  the  application  for  the  permanent  improyement  of  the  liying  of  the 
pi-oduce  of  past  waste,  see  Bartlett  y.  Phillips,  4  D.  &  J.  414. 

The  Ecclesiastical  Commissioners  can  maintain  an  action  to  restrain  the 
working  of  mines  in  glebe  lands  otherwise  than  under  a  lease  sanctioned  by 
them:  Ecdesiasticul  Commissioners  Y.  Wodehouse,  (1895)  1  Ch.  552 ;  explain- 
ing Holden  y.  Weekes,  IJ.  &  H.  278. 

Churchwardens  may  sue,  on  behalf  of  themselves  and  the  other  parishionei's, 
to  restrain  an  alteration  of  the  floor,  walls,  brickwork,  or  the  internal  arrange- 
ment or  structure  of  the  church:  Cardinall  y.  Molyneux,  4  D.  F.  &  J.  117 ; 
2  Giff.  536 ;  sup.  Form  11 ; 

— or  the  pulling  down  of  the  churchyard  wall:  Marriott  y.  Tarpley,  9 
Sim.  279. 

But  the  Court  has  no  jurisdiction  to  compel  the  restoration  of  the  church, 
and  will  not  order  the  incumbent  to  concur  in  taking  proceedings  to  obtain 
a  faculty  for  that  purpose,  nor  direct  a  scheme  thereupon  to  be  earned  into 
effect :  Cardinall  y.  Molyneux,  sup. 

And  the  Court  will  not  exercise  its  jurisdiction  to  compel  by  mandatory 
injunction  the  restoration  of  a  way  into  a  churchyard,  when  the  Ecclesiastical 
Court  has  jurisdiction  to  order  the  restoration  :  Batten  y.  Oedye,  41  Ch.  D. 
607. 

As  to  waste  by  ecclesiastical  corporations,  see  Wither  y.  D,  and  C.  Win' 
Chester,  3  Mer.  427 ;  Herring  y.  D.  and  C,  St,  FauVs,  3  Sw.  492 ;  and  Philli- 
more's  Ecclesiastical  Law,  1254  et  seq. 
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SEcmoN  IV. — ^Trespass. 

(l.)  TRESPASS  (ORDINART). 

1,  Injunction  against  Trespamng  an  PWs  Land. 

''Let  the  Deft  T.,  his  agents  &c.,  be  restrained  until  judgment  in 
this  action,  or  until  further  order,  from  committing  any  trespass  upon 
the  Pit's  estates  at  &c.,  deyised  Ibj  the  will  of  &c.,  or  any  part  thereoL" 
— Lowndes  v.  TAomat,  V.-C.  H.,  11  Jan.  1876,  B.  21. 

For  injunction  against  cutting  trees  in  a  wood,  and  acts  of  trespass  in 
exercise  of  an  alleged  legal  claim,  see  Stanford  v.  Ilurlstone,  9  Ch.  116;  and 
see  Loinides  v.  Bettle,  10  Jur.  N.  S.  226;  33  L.  J.  Oh.  451;  10  L.  T.  55; 
12  W.  IL  399;  3  N.  E.  409. 

For  injunction  restraining  a  lessor,  without  express  power  of  entry  for 
the  purpose,  from  entering  upon  the  demised  premises  to  effect  repaiiB 
whicn  lessee  refused  to  do,  see  Siocktr  v.  Planet  Bldg,  Soc.,  27  W.  B,  793, 
877. 


2.  Mandatory  lyunction  to  remote  Pipes  on  PWs  Land  or  under 

a  Highway, 

^*Let  the  Deft  B.  remove  all  pipes  which  have  been  laid  by  the 
Deft  in  or  through  the  land  or  soil  beneath  the  surface  of  the  highway 
adjoining  the  Pit's  lands  in  the  statement  of  claim  mentioned  to  the 
undivided  moiety  whereof  the  Pit  is  entitled  as  in  the  statement  of 
claim  also  mentioned." — Deft  to  pay  Pit's  costs  of  suit,  to  be  taxed  &c. 
—See  Goodson  v.  Richardson,  M.  E.,  3  Dec.  1873,  A.  2980;  affirmed, 
9  Ch.  221 ;  altered  to  suit  Jackson  v.  Normanhy  Brick  Co,  Ld,,  (1899) 
1  Ch.  438,  C.  A.  [Form  10,  p.  565]. 

For  injunction  restraining  an  encroachment  by  buttresses  on  Pit's  land, 
see  Holmes  v.  Uptmiy  9  Ch.  214,  n. 

For  interim  order  restrainiDg  Deft  from  removing  the  soil  on  land  adjoin- 
ing the  parish  church  of  St.  Stephen,  Walbrook,  &c.,  and  the  churchyard 
belonging  to  the  said  church,  so  as  to  deprive  the  walls  of  the  church  and 
churchyard  of  the  support  they  derive  from  such  adjoining  land,  see  WindU 
V.  Braaa,  V.-C.  11.,  19  June,  1876,  B.  1046. 

For  injunction  restraining  Deft  from  any  further  excavation  upon  his 
premises  so  as  to  occasion  damage  or  injury  to  Pit's  warehouses  and  huild- 
mgs,  with  inquiry  as  to  damages,  see  Bamett  v.  Marzetti,  V.-C.  W.,  14  Dec 
1867,  A.  3061. 


3.  Injunction  against  huildingy  without  prijudice  to  Rights  under 

London  Building  Act^  1894. 

Let,  without  prejudice  to  the  Deft*s  rights,  if  any,  under  the  Metro- 
politan Building  Act,  1894,  the  Deft  A.  K.  T.,  his  workmen  and 
agents,  be  perpetually  restrained  from  heighteniog  or  raising  the  wall 
which  separates  the  Deft's  premises,  No.  — ,  St.  J.*s  PI.,  from  the  Pit's 
premises.  No.  — ,  St.  J.'s  PI.,  in  the  county  of  — ,  and  is  referred  to  in 
the  said  affidavits,  and  is  the  wall  in  controversy  in  this  action,  and 
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from  placing  any  erection  upon  the  said  wall  or  from  otherwise  inter- 
fering therewith. — Deft  to  pay  Pit's  costs  of  action,  to  be  taxed  &c. — 
Thereupon  all  further  proceedings  in  the  action  to  be  stayed,  except 
for  the  purpose  of  enforcing  the  order,  with  liberty  to  apply  for  that 
purpose.— See  List  v.  Tharp,  Chitty,  J.,  13  Jan.  1897,  B.  133;  (1897) 
1  Gh.  260. 


4.  Injunction  against  laying  Haih,  8fc,  on  Plts^  Land^  or  across 
Bridge^  and  Mandatory  Injunction  to  remove. 

Usual  undertaking. — Let  the  Defts,  their  contractors,  workmen  &c., 
be  restrained  until  &c.,  from  laying  or  placing  or  affixing  on  or  to  the 
bridge,  or  the  approaches  thereof,  or  any  part  of  the  land  of  the  Pits 
in  the  Pits'  statement  of  claim  respectively  mentioned,  any  rails,  tram- 
plates,  sleepers,  or  other  articles,  or  any  earth,  stones  or  rubbish ;  And 
Let  the  Def ts  forthwith  remove  all  rails,  tramplates,  sleepers,  and  other 
articles,  earth,  stone,  and  rubbish  laid,  placed  or  affixed  on  or  to  the 
said  bridge,  and  the  approaches  thereof,  and  any  part  of  the  land  of 
the  Pits ;  And  Let  the  Defts  &c.  be  restrained  until  &c.,  from  making 
or  constructing  any  tramroad.  or  railroad  over,  upon,  or  across  the  said 
bridge,  or  the  approaches  thereto,  or  upon  any  part  of  the  land  of  the 
Pits,  and  from  making  any  embankment  in  any  part  of  the  said  land 
of  the  Pits  for  the  purpose  of  a  tramroad  across  the  said  bridge ;  And 
Let  the  Defts  forthwith  remove  such  tramroad  or  railroad  and  such 
embankment  accordingly ;  And  Let  the  Defts,  their  contractors,  work- 
men &c.,  be  restrained  until  &c.,  from  excavating  or  in  any  manner 
interfering  with  any  part  of  the  fabric  of  the  said  bridge,  and  from 
digging  any  holes  in,  or  otherwise  injuring  or  interfering  with,  the 
soil  of  the  Pits'  said  land,  and  from  using  the  said  bridge,  or  the 
approaches  thereto,  or  any  part  of  the  said  land  of  the  Pits  for  the 
purpose  of  a  tramroad,  or  for  the  passage  along  such  tramway  of 
waggons  or  vehicles  of  any  kind  either  for  the  carriage  of  coal, 
minerals,  or  other  articles,  or  otherwise. — See  Neath  Canal  Co,  v. 
Ynisanved  JResolven  Colliery  Co.,  L.  J.,  3  May,  1875,  B.  761  (varying 
order  of  V.-C.  B.,  23  March,  1875,  B.  505,  by  adding  the  usual  under- 
taking by  Pits  as  to  damages) :  S,  C,  10  Oh.  450,   altered  to  suit 
Jackson  V.  Normanhy  Co.  Ld,,  (1899)   1   Ch.  438,  C.  A.   [Form  10, 
p.  565]. 

For  injunction  to  restrain  Deft  from  permitting  photographic  room  to 
remain  on  the  flat  roof  of  the  Pit's  shop,  on  the  grouna  of  trespass  upon  the 
construction  of  Pit's  lease,  see  Martyr  v.  Lawrence^  2  D.  J.  &  o.  266. 

To  restrain  the  removal  of  a  signboard  affixed  to  the  side  of  Deft's  house, 
and  being  the  signboard  of  Pit's  house  next  door,  see  Moody  v.  Steggalla,  12 
Ch.  D.  261. 

To  restrain  interference  with  a  fascia  fixed  on  the  wall  of  the  house 
adjoining  the  Pit's  house,  and  comprised  in  the  grant  from  the  commoh 
landlord,  see  Francis  v.  ffayward,  22  Ch.  D.  177,  0.  A. 

To  restrain  the  obstruction  of  an  easement  by  preventing  the  passa^  of 
smoke  from  flues,  see  Hervey  v.  Smith,  1  £.  &  J.  389.  See  also  for  additional 
instances  of  injunctions  in  Equity  to  stop  a  mere  trespass,  L.  &  N,  W,  By. 
Co.  V.  Lane,  By.  Co.,  4  Eq.  174;  Hodgson  v.  Duce,  2  Jur.  N.  S.  1014;  or 


658  Infunciions.  [chap.  zxxi. 

tregpaas  in  the  exeicifle  of  dispated  rights  oyer  land,  or  under  colonr  of 
title,  Greenhalgh  y.  Maneh.  By.  Co.,  3  M.  &  Gr.  784;  Fooka  y.  WilU  By.  Co., 
6  Hare,  199. 


5.  If\iunetion  against  Construction  of  Unlawful  Accommodation  Works 

and  Matulatory  Injunction  to  remove. 

Let  the  Deft  E.  0.  T.,  her  solrs  and  agents,  be  perpetually  restrained 
from  erecting  any  bridge,  or  a  single  or  double  line  of  railway,  or  other 
accommodation  work,  over  the  land  or  railway  of  the  Pit  co.,  passing 
through  certain  lands  in  the  parish  of  — ,  between  the  Pit  oo.'s  bridge 
at  —  and  the  —  works  of  the  —  Co.  Ld.  at  — ,  in  the  parish  of  — ;  And 
Let  the  Deft  E.  C.  T.  forthwith  pull  down  and  remoye  all  bridges  and 
single  and  double  lines  of  railway,  and  other  accommodation  works  so 
erected  oyer  the  land  or  railway  of  the  Pit  co.  as  aforesaid. — ^The  Deft 
to  pay  costs  of  action  and  appeal. — See  The  Rhondda  and  Swansea  Bay 
By.  Co.  V.  Talbot,  C.  A.,  2  June,  1897,  B.  3019;  (1897)  2  Ch.  131, 
0.  A.,  altered  to  suit  Jackson  y.  Normanby  Brick  Co.  Ld.,  (1899) 
1  Ch.  438  [Form  10,  p.  665]. 


6.  Injunction  against  obstructing  Communication  mth  Branch  Bailioay 

and  Mandatory  Injunction  to  restore. 

Upon  the  appeal  of  the  Defts  from  the  order  dated  &c.,  and  upon 
hearing  counsel  for  the  appellants  and  for  the  Pit,  Let  the  Defts, 
their  officers,  seryants,  and  agents,  be  perpetually  restrained  from 
continuing  to  preyent  communications  between  the  Pit's  branch  rail- 
way at  &c.,  and  the  Defts'  railway  in  the  writ  mentioned ;  And  Let 
the  Defts  forthwith  restore  the  junction  between  the  said  branch  rail- 
way and  Defts'  railway  in  such  a  manner  as  to  permit  carriages  to  be 
brought  to  and  &om  the  said  branch  railway  and  Defts'  railway. — 
Woodruffs.  The  Brecon,  Sfc.  By.  Co.,  0.  A.,  5  Dec.  1884,  B.  1456; 
S.  C,  28  Ch.  D.  190,  0.  A. 


7.  Injunction  against  Trespass  on  excepted  Minerals. 

Deglabe  that  the  red  rock  and  thin  coal  bored  by  the  Defts  are 
« mines  and  minerals"  within  the  reseryation  contained  in  the  lease 
dated  — , — ^Usual  undertaking. — Let  the  Defts  A.  and  A.  C.  &  Co.  Ld. 
and  D.  S.  &  Co.  Ld.,  their  workmen,  servants,  and  agents,  be  restrained 
until  judgment  in  this  action  or  further  order  from  continuing  to  bore 
under  the  land  demised  by  the  said  lease  so  as  to  interfere  with  or 
trespass  upon  the  mines  or  minerals  excepted  by  the  said  lease. — See 
Johnstone  v.  Crompton  ^  Co.,  Byrne,  J.,  10  June,  1899,  A.  2486 ;  (1899) 
2  Ch.  190. 
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8.  Trespass  in  Churchyard  by  Interment  of  non^Parishioners 

restrained. 

UsTJAL  undertaking  by  the  relators  as  to  damages. — **  Let  the  Deft 
the  Beverend  S.  (clerk),  his  assistant  curates,  parish  officers,  senrants 
&c.,  and  all  other  persons  claiming  authority,  commission,  or  licence 
from  him  or  them,  be  restrained  from  burying,  or  interring,  or  suffer- 
ing to  be  buried  or  interred  in  the  churchyard  of  &c.,  without  the 
consent  of  the  churchwardens  and  parishioners  of  the  said  parish,  the 
corpse  of  any  person  not  being  a  parishioner  of  the  said  parish,  or  any 
person  not  being  a  parishioner  who  may  have  died  within  its  precincts, 
tmtil  the  hearing  &c.  But  this  order  is  to  be  without  prejudice  to  any 
question  in  this  action,  and  is  not  to  extend  to  interfere  with  inter- 
ments in  any  g^ayes  already  purchased." — A,  G,  v.  Strong ^  V.-C  Q-., 
19  March,  1868,  A.  660  (made  perpetual,  by  consent,  3  June,  1868, 
A.  1481). 

It  seems  that  strangers  may  not  be  buried  in  the  churchyard  of  another 
parish  than  that  in  which  they  died,  at  least  without  the  consent  of  the 
parishioners  or  churchwardens,  whose  parochial  right  of  burial  is  invaded 
thereby,  and  perhaps  also  of  the  incumbent,  whose  soil  is  broken:  Phill. 
Eoc.  Law,  843 ;  2nd  ed.  654 ;  and  see  Qlen,  Burial  Board  Acts,  3,  4. 


9.  Iiyunction  against  interfering  mth  Telegraph  Wires. 

UsTTAL  imdertaking. — ^Let  the  Defts  The  N.  T.  Co.  Ld.,  their 
directors,  agents,  servants  and  workmen,  be  restrained  from  acting  on 
their  notice  dated  — ,  to  terminate  the  Pits'  agreement  with  the  Defts, 
and  from  cutting,  disconnecting,  removing,  or  otherwise  interfering 
with  any  wire  pursuant  to  the  said  notice. — Defts  to  pay  costs  of 
action. — See  Ketih,  Provose  ^  Co,  v.  National  Telephone  Co,  Ld,,  Keke- 
wich,  J.,  9  Feb.  1894,  A.  180 ;  (1894)  2  Ch.  147. 


10.  Injunction  against  cutting  Reeds  or  Sedges  on  Plts^  Land. 

Let  the  Deft,  the  Bight  Hon.  A.  H.,  Baron  A.,  his  servants,  agents 
and  workmen,  be  perpetually  restrained  from  digging  or  carrying  away 
land  or  soil,  and  from  cutting  reeds  or  sedges,  and  from  committing 
any  trespass  upon  the  Pits'  estates  situate  &c.,  or  any  part  thereof, 
and  from  interfering  in  any  way  with  the  use  and  enjoyment  by  the 
Pits  of  their  said  estates ;  And  Let  the  said  Deft,  the  Bight  Hon.  — , 
forthwith  remove  the  stakes  driven  by  him  or  by  his  order  in  the  bed 
of  the  stream  belonging  to  the  Pits  and  forming  part  of  their  said 
estates  in  the  pleadings  mentioned. — ^Liquiiy  as  to  damages  (if  any) 
Pits  are  entitled  to  as  compensation  for  the  wrongful  acts  of  the  Deft 
in  the  pleadings  mentioned. — Costs. — Liberty  to  apply, — Hammond  v. 
L.  Ashburton,  V.-C.  B.,  11  July,  1883,  A.  1584. 

For  injunction  to  restrain  trespass  by  holder  of  bill  of  sale  from  tenant 
after  the  expiration  of  the  tenancy,  see  Bmith  v.  Brown,  48  L.  J.  Oh.  694. 
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For  Id  junction  agsdnfit  highway  board  for  trespassing  on  land  of  Fit  for 
the  purpose  of  clearing  out  a  '*  dnmb  well,"  i.«.,  a  well  into  which  water 
from  the  highway  flowed,  and  thence  percolated  into  the  soil,  see  Croft  t. 
Rickmansworth  Iiighway  Boardy  39  Ch.  D.  272,  C.  A.,  and  see  Croytddt  t. 
Sunhury-W'Thames  Urban  District  Council,  (1898)  2  Ch.  615. 

As  to  right  of  local  authority  to  repair  a  public  well  on  priyate  propertj, 
see  Smith  y.  Archibald,  5  App.  Ca.  (Sc.)  489 ;  and  Public  Health  Act,  1875, 
8.  64. 


11.  Injunction  against  removing  Shingle  so  as  to  endanger 

Neighbour's  Land, 

This  action  coming  on  for  trial  &c.  in  the  presence  of  counsel  for  the 
Informant,  the  Pit,  and  the  Deft,  Let  the  Deft,  his  agents,  serrantB  and 
workmen,  be  perpetually  restrained  from  so  dig^^g  or  remoring  anj 
shingle  from  the  natural  barrier  of  shingle  protecting  the  laud  sitaate 
at  or  near  Felixstowe  Ferry,  which  forms  the  site  of  and  the  enclosure 
surrounding'  the  MarteUo  Tower  known  as  &c.,  and  from  authorimg 
any  such  shingle  to  be  so  digged  or  remoyed  as  to  endanger  the  said 
land  or  expose  the  same  to  inroads  of  the  sea. — See  A,  O.  andSeeretary 
of  State/or  War  v.  Tomline,  Fry,  J.,  19  May,  1879,  A.  1354. 


NOTES. 

Before  the  Jud.  Acts,  Courts  of  Equity  did  not,  except  in  the  case  of  des- 
tructive waste,  interfere  to  restrain  a  legal  trespass,  though  by  the  C.  L.  ?♦ 
Act,  1854,  8.  82,  in  an  action  of  trespass  (at  law)  Pit  might  obtain  an  in- 
junction to  restrain  the  repetition  or  continuance  of  the  wrongful  act :  see 
Stacker  v.  Planet  Bidg.  Soc.,  27  W.  R.  793,  794.  But  by  the  Jud.  Act,  1873. 
6.  25  (8),  an  iu junction  to  prevent  any  threatened  or  apprehended  waste  or 
trespass  *'  may  be  granted,  if  the  Court  shall  think  fit,  whether  the  person 
agamst  whom  such  injunction  is  sought  is  or  is  not  in  possession  under  any 
claim  of  title  or  otherwise,  or  Tif  out  of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  oe  restrained  under  any  colour  of  title ;  and 
whether  the  estates  claimed  by  both,  or  by  either  of  the  parties,  are  legal  or 
equitable." 

The  distinctions  formerly  taken  between  the  cases  where  the  Deft  com- 
mitting the  acts  of  trespass  or  spoliation  complained  of  was  or  was  not  in 
f>ossession,  and  claimed  under  any  colour  of  title,  or  was  a  mere  stranger 
see  Stanford  v.  HurUtone,  9  Ch.  116;  Lowndes  v.  BtttUy  12  W.  R.  399; 
4  N.  R.  609;  33  L.  J.  Ch.  45;  E,  Talbot  v.  Scott,  4  K.  &  J.  96;  Haigh  T. 
Jaggary  2  Coll.  231 ;  Shaw  y.  Earl  of  Jersey,  4  C.  P.  D.  359,  C.  A.),  no  longer 
exist. 

In  the  case  of  trespass  by  tipping  spoil  from  a  colliery  upon  a  nei^hboor'S 
land,  the  amount  of  the  damages  is  not  limited  by  the  diminution  m  Talne 
of  the  land,  but  is  determined  according  to  the  principle  of  tiie  wayleaTe 
cases  (see  Martin  v.  Porter ,  3  M.  &  W.  351 ;  Jeyne  y.  Vivian,  6  Ch.  742; 
Phillips  V.  Uomfray,  6  Ch.  770),  the  value  of  the  land  actually  covered  with 
spoil  for  the  pui-pose  for  which  it  is  used  by  the  wrongdoers  being  taken 
into  account :  Whitwham  v.  Westmitister  Brymbo  Coal  and  Coke  Co.,  (1896) 
2  Ch.  638,  C.  A. ;  S,  C,  (1894)  6  Ch.  1. 

Even  under  the  old  practice  continued  acts  of  tre^mss  or  of  irreparaWe 
injury  to  property  would  be  restrained  by  perpetual  injunction,  without 
compelling  the  party  injured  to  obtain  verdicts  at  common  law:  Goodioi^  v. 
Richardson,  9  Ch.  221 ;  Allen  y.  Martin,  20  Eq.  462  ;  Z.  <t-  N.  IF.  By.  Co.  v. 
Lane,  <S:c.  JRy.  Co.,  4  Eq.  174;  Ardley  y.  St.  Pancras  Guardians^  39  L.  J.Ch 
871 ;  and  see  Turner  y.  Ringv}ood  Highway  Board,  9  Eq.  418;  Kerr,  117,4c. 
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In  an  action  to  restrain  alleged  trespass,  Pit  is  entitled  to  particnlars  of 
any  specific  acts  of  dedication,  or  specific  declarations  of  intention  to  dedicate, 
"whetner  alone  or  jointly  with  evidence  of  user,  on  which  Defts  intend  to 
rely,  and  of  the  names  of  the  persons  by  whom  the  same  were  done  or  made : 
Spedding  v.  Fitzpatrick,  38  Ch.  D.  410. 

As  to  trespass  on  a  private  stream  in  exercise  of  an  alleged  right  of 
recreation,  and  that  such  a  right  cannot  exist  by  custom  in  the  public  gene- 
raUy,  but  only  in  the  inhabitants  of  a  particular  district,  see  Bvurke  v.  Davis, 
44  Ch.  D.  1 10. 

As  to  the  right  of  the  owner  of  land  which  is  overhung  by  his  neighbour's 
trees,  to  cut  the  branches  (without  trespassing)  so  far  as  they  overhang, 
though  they  have  done  so  for  more  than  twenty  years,  see  Lemmon  v.  Webb, 
(1895)  A.  C.  1,  H.  L. ;  affirming  (1894)  3  Ch.  1,  C.  A. 

As  to  entry  on  land  to  repair  a  bridge,  see  Campbell  Davys  v.  Lloyd,  70 
L.  J.  Ch.  714,  C.  A. 

And  that  a  person  using  his  property,  e.g.y  a  party  wall,  so  as  to  involve 
risk  to  a  neighbour's  property,  is  bound  to  see  that  all  proper  precautions  are 
taken,  and  cannot  escape  liability  by  employing  a  contractor,  see  Hughes  v. 
Perdval,  8  App.  Cas.  443 ;  and  as  to  the  user  of  and  rights  in  a  party  wall, 
see  WaUon  v.  Gray,  14  Ch.  D.  192  ;  Buchan  v.  ArtJett,  W.  N.  (88)  76  ;  May- 
fair  Property  Co.  v.  Johnston,  (1894)  1  Ch.  608;  List  y.  Tharp,  (1897) 
2  Ch.  260. 

As  to  the  effect  of  sect.  29  of  the  Waterworks  Clauses  Act,  1847,  pro- 
hibiting entry  upon  land  for  the  purpose  of  laying  water-mains  without  tho 
consent  of  the  owner,  and  that  the  protection  of  the  landowner  is  not  taken 
away  by  the  Public  Health  Act,  18^5,  sects.  4,  16,  and  54,  see  Hill  v.  Wal- 
lasey Local  Board,  (1892)  3  Ch.  117  ;  and  as  to  the  power  of  a  local  authority 
"Under  the  Act  to  lay  down  water-mains  on  land  in  an  adjoining  district,  see 
Jones  V.  Conway  and  Column  Water  Board,  (1893)  2  Ch.  603,  C.  A. 

As  to  the  right  of  a  i-ailway  company  to  exclude  from  their  stations  all 
persons  not  using  the  railway,  and  to  impose  upon  the  public  conditions  of 
admittance,  see  PerM  General  Station  Committee  y,  Ross,  (1897)  A.  C.  479,  H.  L. 

As  to  restriction  on  construction  of  "waterworks"  under  the  Public 
Health  Act,  1875  (38  &  39  V.  c.  55),  ss.  51,  52,  55,  and  that  the  provision 
in  s.  52,  requiring  notice  to  be  given  by  the  local  authority  before  com- 
mencing to  **  construct  waterworks"  within  the  limits  of  supply  of  any 
water  company,  applies  only  to  **  new  waterworks"  and  not  to  additions  or 
improvements  in  existing  waterworks,  see  Cleveland  Water  Company  v.  Rtdcar 
Local  Board,  (1895)  1  Ch.  168. 

As  to  the  power  of  a  local  authority  under  ss.  16,  54  and  57  of  the  Public 
Health  Act,  1875  (38  &  39  V.  c.  55),  to  lay  down  pipes  in  a  private  road 
without  the  owner's  consent,  and  making  nim  proper  compensation  under 
s.  308  of  the  Act,  see  Hill  v.  Wallasey  Local  Board,  (1894)  1  Ch.  133,  C.  A. ; 
and  see  King's  ColL  Cambs,  v.  UxbridgeDiJitrict  Council,  W.  N.  (01)  176. 

For  cases  in  which  a  drainage  authority  have  been  restrained  from  acts  of 
trespass  on  private  land  not  forming  part  of  the  drainage  system  vested  in 
them,  see  Croft  v.  Rickmansworth  Highway  Board,  39  Ch.  D.  272 ;  Croysdah 
V.  Sunbury-on-Thames  Urban  District  Council,  (1898)  2  Ch.  515. 

(n.)— ANCIENT  LIGHTS. 

1.  Order  for  Interlocuiory  Injunction  against  obstruction  of  Ancient 

Lights, 

Usual  undertaking  as  to  damages. — ^'Let  the  Deft  L.,  his  agents 
&c.,  be  restrained  from  erecting  on  the  site  of  the  old  parapet  wall 
between  No.  35  B —  and  the  courtyard  of.  No.  34  B —  in  the  Pit's 
statement  of  claim  mentioned,  or  on  the  site  of  the  said  courtyard,  any 
wall  or  other  structure,  and  from  constructing  any  bridges  or  passages 
over  or  across  the  said  courtyard  so  as  to  darken,  injure,  or  obstruct 
any  of  the  ancient  lights  of  the  Pit  as  the  same  were  enjoyed  pre- 
viously to  the  taking  down  by  the  Deft  of  No.  34  B —  until  &c., 
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and  let  the  Deft  L.»  his  agents  &o.,  be  restrained  from  erecting  on  ibe 
sites  of  Nos.  9  and  10  P —  any  wall  or  building  so  as  to  darken, 
injure,  or  obstruct  any  of  the  ancient  lights  of  the  Pit  as  the  same 
were  enjoyed  previously  to  the  taking  down  by  the  Deft  of  Nos. 
9  and  10  P —  until  &c."— See  Burgan  v.  Lacey^  V.-O.  M.,  24  July, 
1873,  A.  2073. 


2.  I^function  as  to  Lighty  in  part  qualified. 

XJsuAii  undertaking. — ^Let  the  Deffcs,  the  Commissioners  of  Sewers 
in  the  City  of  London,  their  serrants,  agents  and  workmen,  be 
restrained  until  judgment  or  further  order  from  erecting  any  building 
upon  the  site  of  No.  — ,  B —  Street,  so,  or  in  such  manner,  as  to 
darken,  injure,  or  obstruct  the  ancient  lights  or  windows  of  the  Pit's 
premises  (known  as  — ),  as  the  same  ancient  lights  and  windows  were 
enjoyed  preyiously  to  the  taking  down  of  the  low  building  in  18 — ^ 
and  also  from  erecting  any  building  on  the  site  of  Nos.  — ,  — , 
B —  Street  aforesaid,  so  as  to  darken,  injure,  or  obstruct  the  access  of 
light  to  the  Pit's  premises  as  it  was  enjoyed  before  the  buildings  — , 
—  and  — ,  B —  Street  aforesaid  were  pulled  down  in  18 — . — See  Lord 
Battersea  y.  Commissioners  of  Sewers^  North,  J.,  26  July,  1895,  A. 
3250;  (1895)  2  Ch.  708. 


3.  Injunction  agaimt  building  higher  than  old  Levels  and  Inquiry  as 

to  Damages. 

Let  the  Deft  C.  F.  P.,  his  contractors,  agents  and  workmen,  be  per- 
petually restrained  from  continuing  to  erect  upon  his  premises  in  T — 
Street,  B — ,  any  house  or  building  of  a  greater  height  than  the  build- 
ings which  formerly  stood  upon  his  said  premises  and  which  have  been 
recently  pulled  down,  so  or  in  such  manner  as  to  darken,  injure,  or 
obstruct  such  of  the  Pit's  windows  in  his  said  premises  as  are  ancient 
lights.  Direct  an  inquiry  before  one  of  the  official  referees  what 
damages  the  Pit  has  suffered  by  reason  of  the  building  already  erected 
by  the  Deft  upon  the  said  premises  to  a  greater  height  than  the  former 
buildings  so  pulled  down  as  aforesaid ;  And  for  payment  by  the  Deft 
to  the  Pit  of  the  amount  of  such  damages  within  14  days  after  the 
filing  of  the  said  referee's  report. — The  Deft  to  pay  to  the  Pit  his  costs 
of  this  action,  and  occasioned  by  the  said  appeal  to  be  taxed. — The 
costs  of  the  said  inquiry  are  reserved  to  be  disposed  of  by  the  Judge. 
—See  Martin  v.  Price,  C.  A.,  19  Dec.  1893,  B.  1550 ;  (1894)  1  Ch.  276. 


4.  Perpetual  Injunction  as  to  Light — Angle  of  Incidence. 

'*  Let  the  Defts  B.  &c.,  their  servants  &c.,  be  perpetually  restrained 
from  raising  or  heightening  the  Defts'  buildings  in  J—  Street  Ac.,  in 
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the  pleadings  mentioned,  to  a  greater  height  than  they  stand  at 
present,  namely,  46  feet  from  the  level  of  the  pavement  on  the  west 
side  of  J —  Street  aforesaid ;  but  this  injunction  is  not  to  prevent  the 
Defts  from  putting  on  a  sloping  roof  higher  than  46  feet,  so  long  as 
the  angle  of  incidence  of  light  over  such  sloping  roof  on  the  centre 
part  of  the  ground-floor  windows  of  Nos.  — ,  — ,  in  J —  Street  afore- 
said, be  not  less  than  45  degrees  from  the  perpendicular  above  the 
point  of  incidence." — Defts  to  pay  Pit's  costs  of  action,  and  of  motion 
for  injunction  to  be  tsLXO^L.—Hackett  v.  Baiss,  M.  K.,  9  June,  1875, 
A.  988 ;  20  Eq.  494  ;  see  Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D. 
282,  0.  A. ;  and  v.  inf.  p.  569. 

The  word  "  air,"  as  ooupled  with  light,  ought  not  to  be  inserted  in  these 
orders,  unless  by  special  direction :  Baxter  v.  B<ywer,  23  W.  E.  805 ;  City  of 
London  Brewery  Co.  y.  Tennant,  9  Ch.  212 ;  r.  inf.  pp.  669,  670. 


6.  Perpetual  Injunction  against  obstruction  of  Light  by  reference  to 

Report. 

This  action  coming  on  &c.,  for  trial  &c.,  in  the  presence  of  counsel 
for  the  Pit  and  Defts  [enter  evidence,  including  report  &c.],  Let  the 
Defts  (names),  their  contractors,  servants,  workmen,  and  agents,  be 
perpetually  restrained  from  erecting  or  building  any  building  or 
erection  whatsoever  on  the  Deft's  land  abutting  on  or  adjoining  the 
street  separating  the  said  land  from  the  Pit's  property,  and  known 
as  &c.,  and  immediately  fronting  or  contiguous  or  adjacent  to  the  N.E. 
and  N.'W.  sides  of  the  Pit's  warehouse  and  premises  situate  at  &c.,  in 
such  manner  as  to  hinder  or  obstruct  the  free  access  of  light  and  air 
coming  to  the  Pit's  ancient  windows,  Nos.  &c.,  in  the  report  &c.,  in  a 
greater  degree  than  the  buildings  recommended  by  the  said  report 
would  if  erected. — Cooper  v.  Straker,  Kay,  J.,  10  Nov.  1888,  A.  1709. 

6.  Mandatory  Injunction  against  obstructing  Ancient  Lights — 

Operation  suspended. 

Lbt  the  Deft  L.  forthwith  pull  down  and  remove  all  buildings  raised 
by  him  above  the  level  of  the  old  houses  in  the  Pit's  statement  of  claim 
mentioned  on  the  site  thereof,  and  all  buildings  and  erections  on  the  site 
of  the  said  former  houses  erected  so  and  in  such  manner  as  to  darken, 
injure,  or  obstruct  the  ancient  lights  and  windows  of  the  house  and 
premises  in  the  Pit's  statement  of  claim  mentioned,  whereof  the  Pit 
is  lessee,  as  the  same  were  enjoyed  previously  to  the  taking  down  of 
the  said  houses;  And  let  the  Deft  be  perpetually  restrained  from 
erecting  any  buildings  or  erections  on  the  site  of  the  said  former 
houses,  so  or  in  such  manner  as  to  darken,  injure,  or  obstruct  such 
ancient  lights  and  windows  as  aforesaid,  as  the  same  were  enjoyed 
previously  to  the  taking  down  of  the  said  houses ;  but  the  operation 
of  this  order  is  suspended  until  after  the  —  day  of  — . — ^Deft  to  pay 
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Pit  costa  of  this  oatuie  to  be  taxed. — ^Liberty  to  apply. — See  Teieheri  r. 
Lange,  V.-O.  H.,  17  Nov.  1875,  B.  1913 ;  altered  to  suit  Jackson  v. 
Normanby  Brick  Co.  Ld.,  (1899)  1  Oh.  438,  0.  A.  [Form  10,  p.  565]. 


7.  Similar  order — Operation  suspended — Sum  for  Damages. 

Let  the  Defts,  troBtees  of  the  M.  C.  C,  pull  down  and  remove  all 
buildings  and  etructures  erected  so  or  in  such  manner  as  to  darken, 
injure,  or  obstruct  any  of  the  ancient  lights  of  the  Pit's  greenhouse 
situate  in  the  garden  of  the  house  known  as  "  M.  L.,"  Q.  E.  Eoad, 
St.  J.'s  W.,  in  the  county  of  — ,  as  the  same  ancient  lights  were 
enjoyed  previously  to  the  erection  of  the  Deft's  building  ;  And  Let 
the  Defts,  their  servants,  agents  and  workmen,  be  perpetually  re- 
strained from  erecting  any  building^  or  other  structures  so  or  in  such 
manner  as  to  darken,  injure  or  obstruct  any  such  ancient  lights  as  the 
same  were  enjoyed  previously  to  the  erection  of  the  Deft's  buildmg 
as  aforesaid ;  But  the  operation  of  this  injunction  is  suspended  until 
the  —  day  of  — ,  and  if  notice  of  appeal  be  given  from  this  order 
within  that  time  untU  after  the  hearing  of  such  appeal. — Defts  to  pay 
Pit's  costs  of  action  to  be  taxed  and  five  shillings  for  damages  for 
trespass  in  respect  of  footings  of  the  wall  erected  by  the  Defts. — See 
Cliford  V.  Holt,  Kekewich,  J.,  7  Dec.  1898,  A.  4898;  (1899)  1  Ch. 
698 ;  altered  to  suit  Jackson  v.  Normanby  Brick  Co.  Ld.,(l  899)  1  Ch.  438, 
C.  A.  [Form  10,  p.  565,  infra']. 


8.  Damage  for  Subsidence^  not  to  cover  future — Injufiction  as  to 

Light  with  proviso  as  to  Height. 

Let  the  Defts,  the  S.  S.  &  D.  Qtas  Co.,  their  servants  and  agents  be 
perpetually  restrained  from  raising  or  using  the  gas-holder  upon  their 
land  adjoining  — ,  so  as  to  darken,  injure  or  obstruct  the  Pit's  ancient 
lights  as  enjoyed  previously  to  the  commencement  of  the  works  of  the 
Defts  in  the  pleadings  referred  to ;  But  this  injunction  is  not  to  prevent 
the  Deft  oo.  from  raising  or  using  the  said  g^-holder  to  or  at  a  height 
not  exceeding  —  feet  from  the  ground.  And  let  the  Pit,  G.  S.  J.,  recover 
against  the  Defts,  The  S.  S.  &  D.  Gas  Co.  and  A.  H.  H.  and  C.  W.  K. 
(trading  as  H.  &  K.),  £ —  in  respect  of  damage  sustained  to  this  date 
by  reason  of  the  subsidence  of  the  Pit's  land  in  the  —  paragraph  of 
the  statement  of  claim  mentioned,  but  this  sum  is  not  to  include  any 
damage  which  may  hereafter  be  sustained.  And  let  the  Defts,  The 
S.  S.  &  D.  Gas  Co.,  and  A.  H.  H.  and  C.  W.  K.  (trading  as  H.  &  K), 
pay  to  the  Pit  G.  S.  J.  so  much  of  his  costs  of  this  action  as  relates  to 
the  interference  with  his  right  to  support  of  soil ;  And  let  the  Defts, 
The  S.  S.  &  D.  Gas  Co.,  pay  to  the  Pit,  G.  S.  J.,  the  residue  of  his 
costs  of  this  action,  such  respective  costs  to  be  taxed  by  the  taxing 
master,  Mr.  E.  T.  G.  W.  of  the  firm  of  —  personally  undertaking  in 
the  event  of  this  judgment  being  reversed  on  appeal  to  abide  by  any 
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order  which  this  Court  may  make  as  to  the  said  firm  refunding  to  the 
Defts  or  any  of  them  the  said  costs  or  any  part  thereof ;  And  if  the 
Defts  or  any  of  them  give  notice  of  appeal  within  a  week,  Let  execu- 
tion for  the  said  damages  be  stayed,  the  Defts  by  their  counsel  under- 
taking to  pay  interest  on  the  said  damages  at  the  rate  of  £4  p.  c.  per 
ann.  from  the  date  of  this  judgment  until  payment. — See  Jordeson  v. 
Sutton,  Soufhcoates  and  Drypool  Gaa  Co.,  North,  J.,  4  Aug.  1898, 
A.  3737 ;  (1898)  2  Ch.  614;  C.  A.,  (1899)  2  Ch.  217. 

For  injunction  on  bill  by  the  owner  of  one  of  the  houses  in  a  row  to 
restrain  Deft,  the  owner  of  another  of  the  houses,  from  building  a  bay 
window,  contrary  to  the  covenant  of  his  vendor  with  the  original  land- 
owner, of  which  he  had  notice,  see  Western  v.  MacdermoU,  1  Eq.  499  (affirmed, 
2  Ch.  72). 

For  injunction  against  erecting  any  building  so  as  to  darken,  hinder  or 
obstruct  the  lights  of  any  building  to  be  erected  on  a  site,  so  far  as  such  lights 
should  occupy  the  same  position  as  the  lights  of  a  building  previously  stand- 
ing thereon,  see  Ecd,  Commrs,  v.  Kinoj  C.  A.,  5  March,  1880,  A.  761 ;  14 
Ch.  D.  213,  C.  A. 

9.  Injunction  against  obstructing  Ancient  Lights — Liberty  to  apply 

as  to  pulling  dovm  existing  Buildings, 

Let  the  Deft  0.  J.,  his  agents,  workmen  and  servants,  be  per- 
petually restrained  from  erecting  any  building  upon  the  site  of  the 
premises  known  as  D.  "Wharf  in  the  pleadings  mentioned,  so  or  in  such 
manner  as  to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  or 
windows  of  the  Pit's  messuage  known  as  &c.,  as  the  same  ancient 
lights  and  windows  were  enjoyed  previously  to  the  taking  down  of  the 
ancient  buildings  which  formerly  stood  on  D.  Wharf  aforesaid ;  And 
the  Pit  and  Deft  respectively  are  to  be  at  liberty  to  apply  as  they 
may  be  advised  to  the  Judge  at  Chambers  with  reference  to  the  pulling 
down  of  any  of  the  buildings  which  have  already  been  erected  by  the 
Deft  so  as  to  darken,  injure,  or  obstruct  any  of  the  said  ancieut  lights 
or  windows  as  the  same  were  enjoyed  previously  to  the  taking  down 
of  the  said  houses  or  buildings,  and  with  reference  to  the  erection 
of  any  buildings  on  the  Deft's  property,  but  so  as  not  to  infringe 
the  said  injunction. — See  Yates  v.  Jackj  L.  C,  24  Mar.  1866,  B.  791 ; 
1  Ch.  295. 

In  Smith  V.  Baxter,  (1900)  2  Ch.  138  (Stirling,  J.),  the  Court  made  a 
declaration  of  Pit's  right,  in  heu  of  an  injunction.  Deft  undertaking  to  sub- 
mit plans  of  proposed  building. 

10.  New  Form  of  Mandatory  Lijunction, 

Let  the  Defts,  The  N.  B.  Co.,  Ld.,  forthwith  pull  down  and  remove 
the  kilns,  chimneys,  and  holdings  which  have  been  erected  by  them 
since  the  commencement  of  this  action  on  the  land  coloured  violet  on 
the  plan  endorsed  on  the  indenture  of  lease  dated  &c. — Defts  to  pay 
Plt*s  costs  of  action. — See  Jackson  v.  Normanhy  Brick  Co.  Ld,,  C,  A., 
26  April,  1899,  A.  1712;  (1899)  1  Ch.  438,  C.  A, 

Li  this  case  tho* Court  of  Appeal  (Lindley,  M.  B.,  Bigby,  L.  J.,  and 
Collins,  L.  J.)  directed  that  the  old  form  of  mandatory  injunction  should  not 
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be  followed  in  f  atme,  but  that  the  order  should  go  in  the  form  of  an  absohite 
order  to  the  Deft  to  remove  or  pull  down  what  is  complained  of  instead  of 
restraining  him  from  permitting  it  to  remain.  The  M.  B.  said  that  of  course 
the  effect  was  the  same,  but  that  there  was  no  reason  why  the  more  sbople 
and  direct  form  should  not  be  adopted  Ux  rdat.  Lavie,  regiiBtrar). 

For  an  order  directing  a  building  or  lence  to  be  pulled  down,  see  Longcrofi 
V.  Ford,  Buckley,  J.,  2  Nov.  1900,  B.  3724. 


11.  Mandatory  Injunction  to  remote  Hoarding. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  oounflel  for 
the  Pit  and  the  Deft,  Let  the  Deft  forthwith  pull  down  and  remove  all 
walls,  buildings,  hoardings  and  woodwork  erected  in  or  upon  the  ardi 
(No.  88  in  the  evidence  mentioned) ;  And  Let  the  Deft,  his  agents, 
servants  and  workmen,  be  perpetually  restrained  from  doing  or  per- 
mitting, or  suffering  to  be  done,  any  act  or  thing  so  as  to  obstruct  the 
access  of  light  to  the  sitting-room  and  kitchen  windows  of  the  Fife 
messuage  in  the  pleadings  mentioned,  as  the  same  was  enjoyed  before 
the  erection  of  the  hoarding  at  the  west  end  of  the  said  arch. — M}firs 
V.  Catterson,  Kekewich,  J.,  15  July,  1889,  B.  1019;  S.  C,  43  Ch.  D. 
470,  C.  A. ;  altered  to* suit  Jtichson  v.  Normanhy  Brick  Co.  Jjd.,  (1899) 
1  Ch.  438,  C.  A.  [Form  10,  supra']. 

The  decision  in  this  case  was  founded  on  the  implied  obligation  of  a  ndhraj 
CO.  towards  the  purchaser  &om  them  of  superfluous  lands. 


12.  Mandatory  Injunction  as  to  obstructing  Ancient  Lights — Openh 
tion  suspended — Arbitrator  to  decide  whether  Order  had  been 
cofnpNed  mth. 

Let  the  Deft  S.  pull  down  and  remove  all  walls,  erections,  and 
buildings  erected  or  built  upon,  along  or  adjoining  the  par^  wall 
forming  the  boundary  between  the  Pit's  premisee  and  the  Deft's 
premises  as  in  the  pleadings  mentioned,  of  greater  height  than  the 
height  of  the  said  party  wall  as  it  stood  at  the  commencement  of  the 
building  operations  of  the  Deft  iu  the  pleadings  also  mentioned ;  And 
Let  the  Deft  S.  pull  down  and  remove  all  walls,  buildings  and  erections 
built  on  the  site  of  the  back-yard  of  his  premises,  or  any  part  thereof, 
so  or  in  such  manner  as  to  darken,  injure,  or  obstruct  any  of  the 
ancient  lights  or  windows  of  the  Pit's  premises,  as  the  same  ancient 
lights  and  windows  were  enjoyed  previously  to  the  erection  of  —  by 
the  Deft  in  the  pleadings  mentioned ;  and  by  consent  Let,  in  the  event 
of  any  difference  arising  between  the  parties  whether  the  Deft  haB 
pulled  down  sufficient  to  comply  with  the  said  injunction,  such  differ- 
ence or  differences,  so  often  as  they  may  respectively  arise,  be  referred 
to  H.,  of  &c.,  as  arbitrator ;  and  the  costs  of  every  such  reference  are 
to  be  in  the  discretion  of  the  said  arbitrator. — ^By  consent  the  Deft  to 
pay  Pit  £25  for  damages,  and  his  costs  of  suit  to  be  taxed — ''and  the 
(operation  of  the)  injunction  hereby  awarded  is  to  be  suspended  until 
the  —  day  of  —."—Liberty  to  apply.— /S'miM  ▼,  -S^.,  M.  E.,  11  June, 
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1875,  B.  1025 ;  20  Eq,  500 ;  altered  to  Buit  Jackson  v.  Normanhy  Brick 
Co.  Ld.,  (1899)  1  Ch.  488,  0.  A.  [Form  10,  supra]. 

The  proper  words  are  as  above,  **«o  as  to  darken^  injure,  or  ohstruct" : 
Willouffkby  V.  Hicksy  M.  E.,  25  Nov.  1875,  Eeg.  Min.  See  Dent  v.  Auction 
Mart  Co.,  2  Eq.  228,  235;  StokesY.  City  Offices  Co.,  2  H.  &  M.  650.  In 
Myers  v.  Catterson,  Form  11,  sup.,  the  simple  expression  **  obstruct  the  access 
of  light "  was  used. 

For  reference  to  a  surveyor  in  case  of  anj  dispute  whether  what  the  Deft 
pulled  down  was  suflScient  to  meet  the  exigency  of  the  order,  see  Jessel  v. 
Chaplin,  3  Jur.  N.  S.  931,  Ex. 

For  reference  to  an  architect  as  special  referee  to  inquire  and  report 
whether  the  Pit  had  sustained,  and  would  continue  to  sustain,  material 
injury  in  the  carrjring  on  his  professional  business  by  the  Deft's  proposed 
buildings,  and  the  extent  of  such  injury ;  and  if  Pit  had  sustained  any 
material  injury,  what  ought  to  be  done  as  to  pulling  down  or  lowering 
the  buildings  or  otherwise,  see  Cartwright  v.  Last,  V.-C.  M.,  3  Feb.  1876, 
A.  353.     But  see  note,  inf.  pp.  568,  569. 

For  injunction  ^ving  liberty  to  Defts  to  apply  to  dissolve  if  circumstances 
should  occur  making  ite  further  continuance  unreasonable,  see  Ecdeeiastical 
Commrs.  v.  Kino,  14  Ch.  D.  213,  0.  A. 


13.  Order  far  Payment  of  Datnages  assessed  by  the  Judge  at  the  Trial 
in  respect  of  Obstruction  of  Light  and  also  of  Air. 

Let  the  Defts,  the  L.  &c.  Co.,  pay  to  tbe  Pit  H.  the  sum  of  £ — ,  in 
respect  of  damages  sustained  by  him  in  consequence  of  obstruction  to 
the  light  of  three  of  the  windows  in  the  Pit's  premises ;  And  Let  the 
Defts,  the  L.  &c.  Co.,  pay  to  the  Pit  H.  a  further  sum  of  £ —  in  respect 
of  damages  sustained  by  the  Pit  in  consequence  of  obstruction,  as  to 
the  air,  in  the  slaughter-house  part  of  the  said  premises. — Defts  to  pay 
Pit's  costs,  but  such  costs  are  not  to  include  the  costs  occasioned  by 
having  more  than  two  surveyors. — Hall  v.  Lichfield  Brewery  Co.^ 
Fry,  J.,  26  June,  1880,  A.  1700;  43  L.  T.  380. 

For  assessment  of  damages  by  the  Judge  at  the  trial  at  200/.  where  an 
injunction  was  refused,  see  Nat.  Prov.  Ac,  Co.  v.  Prudential  Assurance  Co., 
6  Ch.  D.  757. 


14.  Injunction  refused — Inquiry  as  to  Damages. 

"  This  Court  doth  not  think  fit  to  grant  any  injunction  in  this  action ; 
but  Let  an  inquiry  be  made  what,  if  any,  sum  of  money  is  proper  to  be 
awarded  to  be  paid  by  the  Deft  to  the  Pit  by  way  of  compensation  for 
any  injury  that  has  been  sustained  by  the  Pit  by  the  erection  of  that 
part  of  the  party  wall  in  the  statement  of  claim  mentioned  adjoining 
that  part  of  the  shop  belonging  to  the  Pit's  premises  which  is  lighted 
by  means  of  the  dome  or  skylight  in  the  statement  of  claim  mentioned." 
— ^And  after  certificate,  liberty  to  apply. — See  Chappie  v.  CroWy  V.-C.  S., 
14  Dec.  1865,  A.  2466. 

For  the  like  inquiry,  see  Senior  y.  Pawson,  3  Eq.  330;  1863,  A.  2520; 
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I^ehberg  v.  E.  L  Ho.  Co.,  3  D.  J.  &  S.  263 ;  Curriers'  Co.  v.  CorheU,  2  Dr.  & 
Sm.  355. 

For  inquiry  what  sum  of  money  is  proper  to  be  awarded  to  be  paid  to  ^ 
Pit  by  the  Deft  by  way  of  compensation  for  any  damage  occasioned  by 
Deffs  new  buildings,  see  Hunt  v.  Biller,  V.-C.  M.,  13  June,  1873,  A.  1829. 


15.  Fortn  cf  Reference  hy  the  Court  to  an  Expert. 

Thb  Judge,  by  consent  of  all  parties,  nominates  C.  of  &c.,  snnreyor, 
to  inquire  and  report — 

1.  Whether  any  addition  to  the  Deft's  buildings  on  the  site  of 
Nos.  8  and  9,  —  Street,  as  they  now  stand,  to  be  made  in  aooordanoe 
with  the  present  plans  of  the  Deft,  will  materially  obstruct  the  eodst- 
ing  access  of  light  to  the  Pit's  windows. 

2.  Whether  the  Deft's  buildings,  if  completed  in  accordance  with 
such  plans,  will  interfere  with  the  access  of  light  to  the  Pit's  windows 
as  it  existed  before  the  Deft's  buildings  on  the  site  of  Nos.  8  and  9, 
—  Street,  were  pulled  down. 

3.  Whether  any  addition  made  to  the  Deft's  buildings  since  &c.,  the 
date  of  the  service  of  the  writ  in  this  action,  has  materially  obstructed 
the  access  of  light  to  the  Pit's  windows  as  it  existed  at  that  time. 

The  report  of  the  said  surveyor  is  to  be  filed  at  the  Central  Office 
after  the  order  has  been  made  on  the  Pit's  motion. — Andrade  r. 
Knowlesj  Stirling,  J.,  27  June,  1890. 

By  0.  LV,  19,  the  Judge  in  Chambers  mav,  in  such  way  as  he  thinks  fit, 
obtain  the  assistance  of  accountants,  merchants,  engineers,  actuaries,  and 
other  scientific  persons  the  better  to  enable  any  matter  at  once  to  be  deter- 
mined, and  he  may  act  upon  the  certificate  of  any  such  person. 

This  rule  is  taken  from  s.  42  of  16  &  16  V.  c.  80,  but  is  worded  differently 
fi^om  that  section,  so  as  to  confine  the  power  to  the  Judge  in  Chambers. 

In  some  cases  a  reference  has  been  sent  to  Chambers  to  appoint  a  person 
to  make  the  inquiry  (Form  3,  p.  725) ;  and  if  a  person  is  appomted  in  Court, 
it  must  be  by  consent  of  the  parties,  and  no  order  is  drawn  up. 

A  view  by  the  Judge  (unless  he  is  expressly  appointed  arbitrator)  only 
assists  him  to  understajid  the  evidence. 


NOTES. 
RIGHT  TO  IHJUNCTIOX  AGAINST  OBSTRUCTION  OP  LIGHT. 

The  right  to  an  injunction  to  restrain  an  interference  with  ancient  lights 
exists  whenever  an  action  could  be  maintained  at  law,  and  damages — not 
merely  nominal,  but  really  substantial  or  considerable — recovered :  Ayntley 
V.  Glover,  18  Eq.  544. 

And  to  give  a  right  of  action  and  sustain  the  issue  there  must  have  been 
**  a  substantial  privation  of  light  sufficient  to  render  the  occupation  of  the 
house  uncomfortable,  or  to  pi-event  Pit  from  carrying  on  his  accustomed 
business  on  the  premises  as  beneficially  as  he  had  formerly  done  " :  Dent  v. 
Auction  Mart  Co,,  2  Eq.  246,  adopting  the  principle  laid  down  in  Back  v. 
Stacey,  2  C.  &  P.  466 ;  Kino  v.  Rudkin,  6  Ch.  D.  160.  The  onus  of  proving 
the  injury  rests  upon  the  Pit :  Curriers'  Co.  v.  Corbett,  4  D.  J.  &  S.  764 ;  see 
also  RatcUffe  v.  2>.  Portland,  10  W.  E.  687,  that  the  threatened  injury  must 
not  rest  on  mere  opinion. 

As  stated  bv  Jessel,  M.  E.,  the  right  to  an  injunction  is  not  limited  by  the 
amount  of  light  necessary  for  the  purpose  for  which  the  room  is  being  used, 
without  reg^ard  tg  anjr  future  use  to  which  the  room  may  be  applied,  but  is 
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an  absolute  indefeasible  right  to  the  enjoyment  of  the  light  without  reference 
to  the  purpose  for  which  it  has  been  used — "  to  the  blessing  and  comfort  of 
the  entry  of  the  direct  rays  of  the  sun  "  :  Aynsley  v.  Glover ,  18  Eq.  544 ; 
Backett  v.  Baiaa,  20  Eq.  494 ;  Yates  v.  Jack,  1  Ch.  295  ;  Calcra/t  v.  ThompaoUy 
15  W.  E.  387  ;  Kelk  v.  Pearson,  6  Ch.  809;  Dent  v.  Auction  Mart  Co,,  2  Eq. 
238  ;  Ihfera'  Co.  v.  King,  9  Eq.  438  ;  Moore  v.  Hall,  3  Q.  B.  D.  178  ;  A,  O,  v. 
Queen  Anne  Mansions,  60  L.  T.  759;  37  W.  E.  572;  Dicker  v.  Popkam,  63 
L.  T.  379  ;  Lazarus  y.  Artistic  Photo.  Co.,  (1897)  2  Ch.  214  ;  Gale,  294. 

These  decisions,  it  may  be  observed,  are  opposed  to  some  of  the  earlier 
cases,  e.g.,  Jackson  v.  Duke  of  Newcastle,  3  D.  J.  &  S.  275,  deciding  that  the 
Court  will  not  interfere  if  the  present  use  of  the  room  is  not  materially 
injured,  and  that  any  future  use  to  which  the  room  may  be  applied  will  not 
be  regarded.  See  also  Curriers'  Co.  v.  Corbett,  13  W.  E.  538,  1056 ;  11  Jur. 
N.  S.  719  ;  2  Dr.  &  Sm.  353 ;  4  Do  Q.  J.  &  S.  746 ;  Lan/ranchi  v.  Mackenzie, 
4  Eq.  421  (not  followed  in  Lazarus  v.  Artistic  Photo.  Co.,  sup.) ;  Dickinson  v. 
HarboUle,  28  L.  T.  186;  Adamson  v.  OaUy,  W.  N.  (70)  184,  as  opposed  to  the 
theory  of  an  absolute  and  unqualified  right  to  the  same  amount  of  light  as 
has  been  hitherto  enjoyed ;  and  queer e  whether  a  right  to  an  extraordinary 
amount  of  light  is  capable  of  acquisition  :  Warren  v.  Brown,  (1900)  2  Q.  B. 
722  ;  Home  and  Colonial  Stores  v.  Colls,  83  L.  T.  759. 

The  distinction  between  the  extent  of  the  right  of  town  and  country 
occupiers  to  protection  of  their  ancient  b'ghts  taken  by  Lord  Cranworth  in 
Clarke  v.  Clark,  1  Ch.  16  (and  apparently  approved  in  Kelk  v.  Pearson,  6  Ch. 
812),  was  abandoned  by  himself  m  the  later  case  of  Yates  v.  Jack,  1  Ch.  295, 
and  seems  to  have  been  now  exploded :  Hackett  v.  Baiss,  20  Eq.  494 ;  Martin 
V.  Headon,  2  Eq.  425 ;  Lyon  v.  Dillimore,  14  W.  E.  511 ;  14  L.  T.  183.    ' 

In  the  absence  of  special  circumstances,  the  erection  of  an  opposite 
building,  so  as  to  diminish  any  portion  of  the  45  degrees  of  light,  is  an  inter- 
ference with  light  which  in  general  will  be  restrained  by  injunction :  Hackett 
V.  Baiss,  20  Eq.  494  ;  City  of  Lo7idon  Brewery  Co.  v.  Tennant,  9  Ch.  212. 

But  the  c^uestion  of  amount  of  obstruction  is  always  one  of  fact,  and  the 
Pit  whose  light  is  obstructed  is  entitled  to  judgment  m  general  terms  with- 
out reference  to  the  angle  of  incidence,  unless  there  is  special  evidence 
justifying  the  insertion  of  such  a  reference :  Parker  v.  First  Avenue  Hotel 
Co.,  24  Ch.  D.  282,  C.  A. ;  and  there  is  no  presumption  except  of  the 
slightest  kind,  that  whore  the  angular  height  of  an  erection  is  less  than 
45  degrees,  the  access  of  light  is  not  substantially  interfered  with:  Eccle^ 
siastical  Commrs.  v.  Kino,  14  Ch.  D.  213,  C.  A. 

For  the  statutory  rule  as  to  the  angle  of  45  degrees  in  buildings  erected 
in  London,  see  the  Metropolis  Local  Management  Amendment  Act,  1862 
(25  &  26  V.  c.  102),  8.  85,  and  the  bye-law  issued  under  parliamentary 
authority  by  the  Metropolitan  Board  of  Works ;  and  Theed  v.  Debenham, 

2  Ch.  D.  168.  Li  determining  the  height  of  the  building  and  the  width  of 
the  street,  the  measurement  is  taken  from  the  level  of  the  centre  of  the 
street:  8.  C. 

The  right  given  to  the  building  owner  by  the  Metropolitan  Building  Act, 
1855  (18  &  19  V.  c.  122),  s.  83,  to  raise  tLuy  party  structure  permitted  by 
the  Act  to  be  raised,  upon  condition  of  making  good  all  damage  occasioned 
thereby  to  adjoining  premises,  does  not  authorize  the  obstruction  of  adjoin- 
ing ancient  lights  :  CroJU  v.  Haldane,  L.  E.  2  Q.  B.  194. 

An  inchoate  right  to  light  and  air  to  windows  commences  when  the  exterior 
walls  of  the  building  with  the  spaces  for  the  windows  are  completed,  and  the 
building  is  properly  roofed  in,  although  the  window  sashes  and  the  glass  are 
not  then  put  in  and  the  interior  is  not  finished :  Collis  v.  Laugher,  (1894) 

3  Ch.  659,  following  Cortauld  v.  Legh,  L.  E.  4  Ex.  126. 

A  mere  tenant  may  obtain  an  injunction  to  restrain  obstruction  of  light, 
but  the  injunction  will  be  limited  to  the  continuance  of  his  tenancy :  Simper 
V.  Foley,  2  J.  &  H.  555. 

The  grant  of  a  lease  of  lights  and  easements  may  be  so  controlled  by 
antecedent  agreement  as  to  deprive  the  lessee  of  the  right  to  restrain  an 
obstruction  of  light  by  other  lessees :  Salaman  v.  Glover,  20  Eq.  444. 

MANDATOEY  INJUNCTION— DAMAGES. 

On  the  question  whether  a  Fit  who  has  not  established  a  case  for  relief  by 
mandatory  injunction  in  respect  of  interference  with  hia  ancient  lights  may 
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obtain  relief  by  an  inaniry  as  to  damages,  see  Lady  SianJ^  r.  E,  Shrewabmy, 
19  Eq.  616  ;  City  of  London  Brewery  Co.  v.  Tennant,  9  Ch.  212  ;  Cakra/t  v. 
Thomp^nif  35  Beav.  559  ;  Sparling  y.  Clarson,  17  W.  B.  518,  and  cases  there 
cited ;  Kino  v.  Budkin,  6  Ch.  D.  160,  C.  A. ;  Nat,  Frov.  <fcc.  Co.  y.  Prudential; 
«fec.  Co.,  6  Ch.  D.  757. 

The  discretion  reposed  in  the  Court  by  Lord  Cairns*  Act  (r.  sup.  p.  528) 
must  be  exercised  according  to  the  facts  of  each  particular  case,  and  not  eo 
as  to  grant  or  sell  to  the  Deft,  against  the  Pit's  will,  a  licence  to  commit  the 
wrong  of  which  the  Pit  complains,  especially  where  an  undertaking  to  pull 
down  has  been  accepted  from  Deft  on  motion:  Greenwood  y.  Horsey^  33  Ch.  D. 
471 ;  and  see  Eollond  y.  Tl  or/«y,  26  Ch.  D.  578 ;  At/neley  y.  Glover,  18  Eq.  544 ; 
KrM  y.  Burrell,  7  Ch.  D.  55  ;  11  Ch.  D.  146,  C.A. ;  Lawrence  y.  Ifarton,  59 
L.  J.  Ch.  440 ;  62  L.  T.  749;  38  W.  E.  535  ;  Dicker  v.  Popham,  63  1,.  T.  379; 
and  in  cases  of  continuing  actionable  nuisance  the  jurisdiction  so  conferred 
ought  only  to  be  exercised  under  ycry  exceptional  circumstances  :  ^heifer  y. 
City  of  London  ElectHc  Lighting  Co.,  (1895)  1  Ch.  287,  C.  A. 

Where  Deft  appealing  against  injunction  offered  an  undertaking  to  pull 
down,  the  Court  of  Appeal  accepted  the  undertaking  and  discharged  the 
injunction,  but  obseryed  that,  without  the  undertaking,  there  would  be  juris- 
diction at  the  trial  to  order  the  pulling  down  of  buildings  erected  after  action 
or  notice  that  Pit  obi'ected :  Smith  y.  Day,  13  Ch.  D.  651,  C.  A. ;  but  in 
Newson  y.  Pender,  27  Ch.  D.  43,  C.  A.,  the  balance  of  conyenience  was  held 
to  be  in  fayour  of  granting  an  interim  injunction,  rather  than  allowing  com- 
pletion of  the  buildings  upon  an  undertaking  to  pull  down. 

A  mandatory  injunction  may  be  granted  although  the  obstructing  building 
was  completed  before  the  issue  of  tne  writ :  Lawrence  y.  Eorton,  sup. ;  Shid 
y.  God f rev,  W.  N.  (93)  115. 

A  mandatory  injunction  will  be  granted  where  Deft,  upon  reoeiying  notice 
of  motion,  seeks  to  anticipate  the  action  of  the  Court  by  hurrying  on  his 
building:  Daniel  y.  Ferguson,  (1891)  2  Ch.  27,  C.  A. ;  et  v.  sup.  p.  528. 

And  that  the  maxim  of  the  common  law,  actio  personalis  moritur  cum 
persona,  does  not  apply  to  the  equitable  remedy  by  mandatory  inlunction  for 
the  removal  of  an  obstruction  to  light,  see  Jones  y.  Simes,  43  Ch.  I>.  607 ;  nor 
to  a  cause  of  action  arising  out  of  a  statutory  duty :  Peebles  y.  Oswaldiunsile 
UrlHin  District  Council,  (1896)2  Q.  B.  159,  C.  A. ;  (but  as  to  the  remedy 
applicable  in  the  particular  case,  see  S.  C,  (1897)  1  Q.  B.  625;  (1898)  A.  C. 
387  H.  L.,  nom.  Pasmore  y,  d*c.). 

ETIDENCE. 

When  the  Court  has  not  been  satisfied  on  the  evidence  whetber  the  pro- 
posed building  will  or  not  materially  obstruct  the  Pit's  light,  the  erection  of  a 
temporary  screen  or  scaffolding  to  the  heigbt  of  the  proposed  wall  has  been 
directed,  and  a  suryeyor  appointed  to  report  on  the  effect :  Leech  y.  Schweder, 
9Ch.  463. 

Personal  inspection  by  the  Judge  of  the  property  alleged  to  be  injured  was 
considered  not  advisable :  see  Jackso^i  y.  D.  Newcastle,  3  D.  J.  &  8.  275 ; 
Leech  v.  Schweder,  22  W.  R.  292 ;  43  L.  J.  Ch.  232  ;  but  such  inspection  is 
expressly  authorized  by  O.  L,  4 ;  v.  inf.  pp.  584,  636. 

The  power  given  to  the  Court  by  the  Jud.  Act,  1873,  s.  56,  to  refer  questions 
in  pending  causes  or  matters  for  inquiry  and  report  to  any  ofBcial  or  special 
referee,  will  not  be  exercised  by  appomting  a  scientific  person  before  the 
trial  to  report  upon  the  extent  of  inj  ury  likely  to  arise  from  the  erection  of 
the  proposed  building :  Baltic  Co.  y.  Simpson,  24  W.  R.  390. 

AIR. 

The  ancient  formula  by  which,  in  these  obstruction  cases,  "air"  was 
invariably  coupled  with  "light"  not  only  in  the  pleadings  and  order,  but 
also  in  the  evidence,  has  been  most  distinctly  disapproved :  City  of  London 
Brewery  Co.  y.  Tennant,  9  Ch.  212 ;  Baxter  y.  Bmver,  23  W.  R.  805 ;  44 
L.  J.  Ch.  625 ;  33  L.  T.  41 ;  though  in  a  proper  case  an  obstruction  to  free 
access  of  air  as  well  as  of  light  is  the  subject  of  relief:  Hall  y.  Lichfield 
Brewery  Co.,  43  L.  T.  380;  49  L.  J.  Ch.  655;  but  see  Bussell  v.  Watts,  25 
Ch.  D.  559.  C.  A. ;  10  App.  Cas.  590. 

In  the  absence  of  actual  contract,  a  right  to  have  the  general  current  of  air 
to  a  man's  property  oyer  the  property  of  his  neighbour  kept  uninteirupted 
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cannot  be  eetablisHed :  Chaatey  v.  AcJdandy  (1895)  2  Gh.  389,  0.  A. ;  (but  see 
S.  C.  in  H.  L.,  (1897)  A.  C.  159) ;  but  the  right  to  the  access  of  air  over  a 
neighbour's  land  in  a  particular  channel  to  a  particular  place  or  through  a 
definite  aperture  in  the  nature  of  a  window  on  the  property  granted  may  be 
acquired  by  immemorial  user  or  by  express  grant :  Chastey  v.  Acklartd, 
8up,;  Aldin  v.  Latimer  Clark,  Muirhead  &  Co.y  (1894)  2  Ch.  437.  But  the 
grantor  of  land  to  be  used  for  a  particular  purpose  is  under  an  obligation  to 
abstain  from  doing  anything  on  adjoining  property  belonging  to  him  which 
would  prevent  the  land  granted  from  being  used  for  the  purpose  for  which 
the  gi*ant  was  made  :  Aldin  v.  Latimer  Clark,  sup,  (where  an  injunction  was 
granted  to  restrain  assigns  of  lessor  from  building  so  as  to  intenere  with  the 
access  of  air  to  drying  sheds  used  for  the  lessee's  business  of  a  timber 
merchant). 

ACQUISITION  OF  EIGHT— PEESCRIPTION  ACT. 

The  general  words  in  sect.  2  of  the  Prescription  Act  (2  &  3  W.  IV.  c.  71) 
do  not  apply  to  the  easement  of  light,  which  is  governed  by  sect.  3  and  subse- 
quent ancillary  sections:  Perry  v.  Fames,  (1891)  1  Ch.  658.  The  effect  of 
sect.  3  is  to  give  an  absolute  and  indefeasible  right  to  the  access  and  use  of 
light  after  twenty  years  of  uninterrupted  enjoyment;  unless  such  enjoy- 
ment is  shown  to  have  been  by  consent:  Tapling  v.  Jones,  11  H.  L.  0.  290; 
Lan/ranchi  v.  Mackenzie,  4  Eq.  427;  Truscott  v.  Merch,  Taylors^  School,  11 
Ex.  855;  and  see  Robson  v.  Edwards^  (1893)  2  Oh.  146;  Oreenhalgh  v. 
BHndley,  (1901)  2  Ch.  324. 

The  nature  and  extent  of  the  right  to  access  of  light  have  not  been  altered 
by  this  Act,  but  merely  the  mode  in  which  that  right  may  be  obtained : 
Kelk  V.  Pearson,  6  Ch.  813 ;  Leech  v.  Schwed^r,  9  Ch.  472. 

In  order  to  bring  a  case  within  the  section,  there  must  have  been  access  by 
one  and  the  same  definite  channel  for  the  statutory  period :  Harris  v.  De 
Pinna,  33  Ch.  D.  238,  C.  A. ;  and  a  right  to  passage  of  air  over  the  genercd 
surface  of  the  servient  tenement  cannot  be  acquired :  S»  C, ;  Webb  v.  Bird,  13 
C.  B.  N.  S.  841 ;  Bryant  v.  Le/ever,  4  C.  P.  D.  172,  C.  A. ;  secus,  where  the 
channel  is  defined,  as  in  the  case  of  a  cellar  ventilated  by  a  shaft  cut  through 
the  rock  into  a  disused  well :  Bass  v.  Gregory,  25  Q.  B.  D.  481.  And  as  to 
the  meaning  of  the  expressions  *'  access  "  and  **  right  thereto  '*  used  in  the 
section,  see  Scott  v.  Pape,  31  Ch.  D.  554,  C.  A. 

A  timber  stage  or  structure  for  storing  timber  has  been  held  not  to  be  a 
building  within  the  section :  Harris  v.  Be  Pinna,  33  Ch.  D.  238,  C.  A.  {per 
Chitty,  J.);  se^us,  a  greenhouse:  Clifford  v.  Holt,  (1899)  1  Ch.  698;  or  a 
memorial  chapel,  unconsecrated  and  used  for  services  and  confirmation  and 
other  classes,  and  illumination  of  works  of  art:  A,  (7.  v.  Queeii  Anne 
Mansions  Co,,  60  L.  T.  759 ;  37  W.  R.  572 ;  and  as  to  a  church,  see  Duke  of 
Norfolk  V.  Arbuthnot,  6  C.  P.  D.  390,  C.  A. ;  Ecclesiastical  Commrs,  v.  Kino, 
14  Ch.  D.  213,  C.  A. 

The  use  of  light  has  been  **  enjoyed  "  within  the  section  if  the  owner  has 
had  the  amenity  or  advantage  of  using  the  light;  continuous  user  is  not 
necessary:  Coopf^  v.  Straker,  40  Ch.  D.  21,  wnere  light  was  acquired  in 
respect  of  windows  with  moveable  shutters,  which  were  only  occasionally 
opened ;  Smithy,  Baxter,  f  1900)  2  Ch.  138,  where  windows  were  covered  with 
shelving  which  allowed  substantial  amount  of  li^ht  to  pass. 

The  Crown  not  being  named  in  the  section  is  not  Sound  by  it :  Perry  v. 
Eames,  sup. ;  nor  are  the  lessees  of  the  Crown,  as  there  can  be  no  easement 
by  prescription  for  a  limited  time  :  Wheaton  v.  Maple,  (1893)  3  Ch.  48,  C.  A. 

As  to  what  constitutes  an  ** interruption"  within  the  Act,  permanent  or 
fluctuating,  see  Presland  v.  Bingham,  41  Ch.  D.  268,  C.  A. ;  and  that  the 
word  means  adverse  obstiniction,  not  mere  discontinuance  of  user.  Smith  v. 
Baxter,  (1900)  2  Cb*  138  ;  and  that  to  establish  acquiescence  in  an  interrup- 
tion, the  existence  of  actual  notice  must  be  proved,  Seddony.  Bank  of  Bolton, 
19Ch.  D.  462. 

Where  interruption  takes  place  for  the  first  time  during  the  twentieth  year, 
an  injunction  to  protect  the  inchoate  right  will  not  be  granted  before  that 
year  has  expired :  Bridewell  Hospital  v.  Ward,  62  L.  J.  Ch.  270 ;  W.  N.  (92) 
194;  even  if  effectual  interruption  before  the  title  becomes  absolute  is 
impossible :  L.  Battersea  v.  Commrs,  of  Sewers  for  City  of  London,  ^1895) 
2  Gh.  708,  where  interference  with  access  of  lignt  was  restrained  by  mter- 
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locutory  injunction,  but  not  so  as  to  prevent  building  up  to  the  height  of 
houses  removed  more  than  nineteen  and  less  than  twenty  years  before  action 
brought ;  see  Form  2,  sup,  p.  562. 

A  provision  in  a  lease  for  the  purpose  of  relieving  the  lessor  from  the 
application  of  the  rule  against  derogating  is  not  a  consent  or  agreement  by 
the  lessee  within  the  section :  Mitchell  v.  Canirill,  37  Ch.  D.  56 ;  and  Ihat 
the  mere  fact  of  there  being  windows  in  an  adjoining  house  is  not  con- 
structive notice  of  any  agreement  giving  a  right  to  light,  see  AUen  t. 
Seckham,  11  Ch.  D.  790,  C.  A. ;  observing  on  Miles  v.  Tobin,  16  W.  S.  465; 
17L.  T.  432. 

A  reservation  in  a  lease  of  the  right  to  obstruct  light  prevents  the  leasee 
from  acquiring  a  right  to  light  under  sect.  3  of  the  Prescription  Act,  1832 : 
Ilayne$  v.  King,  (1893^  3  Ch.  439. 

It  is  sufficient  if  tne  consent  is  signed  by  the  owner  of  the  dominant 
tenement :  Bewley  v.  Aikitison,  13  Ch.  D.  283,  C.  A. 

But  the  right  cannot  be  acquired  during  unitv  of  possession  of  the  house 
and  the  land  over  which  the  right  would  extend :  Ladyman  v.  Orave,  6  Ch. 
763. 

As  to  the  possibility  of  the  acquisition,  in  respect  of  a  church,  of  a  title  to 
light  by  prescription  or  grant  over  the  glebe,  see  EcdestcutiecU  Commrs,  v. 
Kino,  14  Ch.  D.  213,  C.  A. 

IMPLIED  GRANT. 

The  implication  in  favour  of  a  grantee,  whereby,  under  a  grant  of  part  of 
a  tenement,  continuous  and  apparent  easements  over  the  other  part  pass  to 
the  grantee,  does  not,  in  general,  apply  in  favour  of  a  grantor ;  so  that  if  a 
vendor  does  not  on  conveyance  reserve  the  right  to  light,  no  reservation  is 
implied,  and  the  purchaser  can  build  so  as  to  obstruct  the  windows :  IVheeidffn 
V.  liurroirs,  12  Ch.  D.  31,  C.  A.;  Tawes  y.  Knotvles,  39  W.  R.  512;  (1891) 
2  Q.  B.  564  (where  the  principle  was  applied  to  a  mortgagee) ;  secus,  where 
there  is  any  contract  between  the  parties,  e.^.,  a  building  scheme,  which 
would  render  such  an  act  contrary  to  good  faith  :  JRwwell  v.  Watts,  10  App.  Ca. 
690  (reversing  S.  C,  25  Ch.  D.  659,  C.  A.).  And  as  to  the  difference  between 
implied  grant  and  implied  reservation,  see  also  Bay  fey  v.  O.  TV,  Ry.  Co,,  26 
Ch.  D.  434,  458,  C.  A. ;  Ellis  v.  Manchester  CarHage  Co.,  2  C.  P.  D.  13. 

Where  the  owner  of  a  house  and  land  sells  and  conveys  contemporaneously 
the  house  to  one  and  the  land  to  another,  either  purchaser  being  aware  of 
the  conveyance  to  the  other,  the  purchaser  of  the  land  cannot  obstruct  the 
light  of  the  house :  Allen  v.  Taylor,  16  Ch.  D.  255  ;  and  where  a  railway  co. 
sold  land  adjoining  railway  arches,  with  a  recital  that  all  other  land  acquired 
by  them  would  bo  used  for  the  purposes  of  their  railway,  there  was  an 
implied  obligation  on  their  part  not  to  obstruct  the  light  comiug  through  the 
railway  arches :  Myers  v.  Catterson,  43  Ch.  D.  470,  C.  A.  (see  Form  11,  sup, 
p.  566) ;  q,  v.,  also,  as  to  the  principles  upon  which  the  doctrine  of  implication 
depends. 

On  a  similar  principle  the  lessor  of  a  house  was  held  estopped  from  relying 
as  a  defence  on  the  fact  (known  to  the  lessee)  that  the  house  was  an  unstable 
structure :  Orosvenor  Hotel  Co,  v.  Hamilton,  42  W.  R.  626,  C.  A. 

The  principle  of  Allen  v.  Taylor,  16  Ch.  D.  355,  may  apply  as  between 
devisees  by  will,  as  well  as  grantees  by  contemporaneous  deeds :  PhUlips  v. 
Low,  (1892)  1  Ch.  47. 

The  implication  is  not  prevented  by  the  fact  that  the  dominant  tenement  is 
in  lease,  and  therefore  not  in  the  possession  of  the  grantor :  Barnes  v.  Loach, 
4  Q.  B.  D.  494 ;  and  applies  though  the  title  of  the  grantor  is  equitable  only : 
Beddington  v.  Atlte,  35  Ch.  D.  317 ;  the  extent  of  the  right  of  the  grantee 
being  measured  bv  the  state  of  the  grantor's  title,  ex,  gr.,  being  subject  to 
any  contract  of  sale  entered  into  by  the  grantee :  fi^.  C, ;  and  see  Davies  v, 
Thomas,  W.  N.  (99)  244 ;  and  depending  on  all  the  circumstances  existing  at 
the  time  of  the  grant,  and  known  to  the  grantee;  ex.  gr,,  an  improvement 
scheme  as  to  land  sold  by  a  coiporation :  Birmingham  Bkg,  Co,  v.  Ross,  38 
Ch.  D.  295,  C.  A. 

And  the  grantor  does  not  escape  the  operation  of  the  rule  by  leaving  a 
stri})  of  vacant  land  intervening  between  the  house  granted  and  Lemd 
retained :  8,  C, 

The  mere  fact  that  in  a  conveyance  and  the  plan  affixed  thereto,  the  land 
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adjoining  to  the  land  conveyed  is  described  as  << building  land'*  will  not 
affect  the  application  of  the  doctrine  of  implied  grant  of  an  unrestricted  right 
to  light :  Broomfield  v.  Williams^  (1897)  1  Oh.  602,  C.  A. ;  and  see  Pollard  v. 
Oare,  (1901)  1  Ch.  834. 

The  imphcation  holds  good  in  the  case  of  a  grant  by  mortgagee  selling 
under  his  power  of  sale :  Bom  y.  Turner,  (1900)  2  Ch.  211 ;  and  of  a  lease 
by  a  mortgagor  under  the  Conveyancing  Act,  s.  18,  as  against  a  subsequent 
grantee  from  the  mortgagee :  Wilsan  v.  Queen^s  Club  Co.,  (1891)  3  Ch.  622. 

The  quantum  of  light  to  which  the  grantee  is  entitled  is  that  which,  having 
regard  to  all  the  circumstances  of  the  grant,  could'  be  reasonably  deemed  to 
bave  been  in  the  contemplation  of  the  parties;  e,g,,  primd  facie  where  a 
house  is  granted  for  busmess  purposes,  so  much  light  as  is  sufficient  for 
ordinary  purposes  of  business  in  the  locality :  Corbett  y.  Joncts,  (1892)  3  Ch. 
137. 

ABANDONMENT  OF  BIOHT. 

After  some  conflict  of  opinion,  it  is  now  settled  that  the  fact  that  an  owner 
of  ancient  lights  has  altered  and  enlarged  his  windows,  or  added  new  ones 
will  not  deprive  him  of  the  right  to  an  injunction  against  interference  with 
his  ancient  light — provided  there  be  a  material  injury  to  that  which  is  a 
clear  legal  right,  and  damages  will  give  no  adequate  compensation :  AyiuUy 
Y,  Glover,  sup.;  Staight  v.  Burn,  5  Ch.  163;  Tapling  v.  Jones,  11  H.  L.  C. 
290 ;  Barnes  v.  Loach,  4  Q.  B.  D.  494 ;  Newson  v.  Fender,  27  Ch.  D.  43,  55, 
C.  A. ;  Greenwood  v.  Horsey,  33  Ch.  D.  471 ;  Raper  v.  Fortescue,  W.  N.  (86) 
78 ;  though  where  the  portion  of  an  ancient  window,  which  is  retained  in 
the  area  of  a  new  window,  is  so  small  that  the  damage  to  the  ancient  light  is 
insignificant,  the  Court  might  decline  to  grant  an  injunction :  Newson  v. 
Pender,  27  Ch.  D.  43,  62,  C.  A. ;  and  the  right  to  light  is  not  abandoned  by 
alteration  of  the  plane  of  the  windows  by  advancing  them  or  setting  them 
back :  Scott  v.  Pape,  31  Ch.  D.  554,  C.  A. ;  Bullers  v.  Dickinson,  29  Ch.  D. 
155  ;  if  there  is  user  through  the  new  apertures  of  the  same,  or  a  substantial 
part  of  the  same  cone  of  light  which  passed  through  the  old  apertures  :  Scott 
V.  Pape,  sup. ;  nor  lost,  almough  the  actual  enjoyment  of  the  light  has  been 
entirely  suspended  by  reason  of  there  being  no  existing  windows :  Ecclesi- 
astical Commrs.  v.  Kino,  14  Ch.  D.  213,  C.  A. ;  but  there  may  be  an  abandon- 
ment of  the  ancient  lights  if  the  alterations  are  such  as  to  show  such  an 
intention :  Newson  v.  Pender,  27  Ch.  D.  43,  C.  A. ;  Nat,  Prov,  Co,  v.  Prudential 
Assce,  Co.,  6  Ch.  D,  757 ;  or  if  the  owner  of  the  dominant  tenement  has  by 
his  alterations  so  confused  the  evidence  that  he  cannot  prove  the  identity  of 
the  light :  Scott  v.  Pape,  sup. ;  and  as  to  the  importance  of  preserving  distmct 
evidence  as  to  the  position  and  dimensions  of  the  ancient  windows,  see  8.  C, 
and  Fowlers  v.  Walker,  49  L.  J.  Ch.  598 ;  28  W.  R.  579 ;  42  L.  T.  356 ; 
Newson  v.  Pender,  27  Ch.  D.  43,  55,  C.  A. ;  Smith  v.  Baxter,  (1900)  2  Ch.  138 ; 
and  evidence  connecting  together  defined  parts  of  the  ancient  and  existing 
windows:  Pendarves  v.  Mnnro,  (1892)  1  Ch,  611. 

The  recent  capes  have  thus  virtually  overruled  Heath  v.  Bucknall,  8  Eq.  1 
(which  decided  that  after  an  alteration  or  enlargement  of  windows  the  only 
relief  was  in  damages),  and  also  the  common  law  decisions — Reiuhaw  v. 
Bean,  18  Q.  B.  112;  Hutchinson  v.  Copestake,  8  C.  B.  N.  S.  102;  9  C.  B. 
N.  S.  863 ;  and  extended  the  protection  which  in  Turner  v.  Spooner,  1  Dr. 
&  Sm.  467,  and  in  Curriers*  Co.  v.  Corbett,  2  Dr.  &  Sm.  353,  was  apparently 
limited  to  cases  where  the  change  was  trivial  or  immaterial,  e.g.,  putting 
in  improved  frames  and  ^lass ;  and  in  Weatherley  v.  Ross,  1  H.  &  M.  349, 
was  limited  to  ancient  windows  when  restored,  Pit  being  ordered,  as  the 
condition  of  obtaining  any  injunction,  to  block  up  the  new  and  to  restore 
the  altered  windows  to  their  original  size. 

(ill.) — MINERAL  EIGHTS. 

1.  Account  and  Injunction  in  respect  of  Mineral  Workings  hy  Copy'- 
holder  tinder  Ancioit  Inclosures  within  a  Manor, 

**  Let  an  account  be  taken  of  all  the  coal  and  minerals  which  have 
been  raised  or  dug  by  the  Deft  H.,  or  by  his  licence  or  authority,  from 
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nndenieath  the  piece  of  copyhold  land  within  and  parcel  of  the  manor 
of  B.,  in  the  county  of  &c.,  and  which  formerly  belonged  to  W., 
deceased,  and  now  belongs  to  the  Deft  H.,  and  which  same  piece  of 
land  is  either  ancient  indosore  land,  or  is  part  of  the  open  arable 
fields  inclosed  under  the  B —  Incloeure  Act,  as  allotted  and  awarded  to 
the  said  W.,  deceased,  and  contains  about  &c.,  and  is  now  in  the 
occupation  of  &o.,  —  and  of  the  value  of  such  coal  and  minerals  and  of 
all  money  received  by  the  Deft  H.,  or  by  his  order  or  for  his  use 
from  the  sale,  or  otherwise  in  respect  of  such  coal  and  minerals ;  And 
Let  the  said  Deft,  his  agents  &c.,  and  all  others  by  his  authority,  be 
perpetually  restrained  from  raising,  digging,  or  working,  or  in  any 
way  interfering  with  the  coal  or  other  minerals  lying  underneath  Uie 
said  copyhold  lands  of  the  Deft  H.  within  the  said  manor,  being  old 
indosures,  or  which  have  been  allotted  to  him  as  copyholds  out  of  Ihe 
open  arable  fields." — Deft  to  pay  Pit's  costs  of  suit  to  be  taxed. — 
Adjourn  &c,,  and  subsequent  costs. — 2>.  of  Portland  v.  HiU^  V.-O.  W., 
15  March,  1866,  B.  947 ;  2  Eq.  765 ;  followed  in  2).  of  Rutland  v.  Tutm^ 
V.-O.  M.,  22  July,  1878,  B.  1958. 


2.  Lateral  Support  to  Church — Coal  Workings  restrained, 

"And  both  sides  (by  their  counsel)  consenting  to  treat  this  motion 
as  the  trial  of  this  action.  Let  the  Defts  D.  and  G.,  their  agents  &c., 
be  restrained  from  further  proceeding  with  their  mining  opera- 
tions and  workings  in  the  coal  mines  so  occupied  by  them  as  in  the 
statement  of  claim  mentioned,  and  from  working  the  coal  in  their 
said  mines  at  any  part  thereof  nearer  to  the  Pit's  church  than  that  to 
which  the  workings  of  their  predecessors  (in  title)  were  carried,  and  from 
getting  the  ribs  and  pillars  of  coal,  including  the  thick  rib  of  coal  in 
the  said  statement  mentioned,  so  left  by  their  predecessors  as  aforesaid, 
within  eighty  yards  from  the  ground  immediately  under  the  said 
church,  and  from  commencing  or  proceeding  with  any  mining  opera- 
tions or  workings  in  such  manner  as  to  cause  damage  to  the  Pit  as  the 
vicar  of  the  said  church ;  And  Let  the  Pit  and  his  agents  be  at  liberty 
from  time  to  time  to  inspect  the  said  mines  and  workings,  and  the 
working  plans  connected  therewith,  at  all  reasonable  times." — Deft  to 
pay  Pit's  costs  of  suit,  to  be  taxed. —  WaU  v.  Dunn,  Y.-O.  M.,  2  March, 
1876,  B.  693;  affirmed  on  appeal,  7  July,  1876. 


3.  If\junctwn  as  to  Coal  Workings — Mandatory  Ir\junctum — Account 

of  Coals  gotten — Support. 

''Let  Deft  W.,  his  servants  &c.,  be  perpetually  restrained  from 
working  or  getting  any  coals  or  other  materials  in  the  mines  under 
the  dose  of  land  called  &c.,  or  other  lands  of  the  Pit,  situate  at  &c.,  or 
from  carrying  on  any  working  under  the  same  lands ;  And  Let  the 
Deft  W.  forthwith  dose  the  ways,  passages,  and  apertures  which  have 
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been  made  or  opened  in  or  to  the  said  mines,  and  cause  the  surface  of 
the  land  to  be  sufficiently  supported ;  And  Let  an  account  be  taken  of 
all  coals  and  other  materials  worked  or  gotten  or  rendered  unwork- 
able under  the  same  lands  by  the  Deft  W.,  and  of  the  value  of  such 
coals  and  other  material,  without  any  allowance  for  the  cost  of 
working  or  getting  the  same." — Deft  W.  to  pay  Pit's  costs  of  suit. — 
Adjourn  &o.— See  BeU  v.  Joelly  V.-O.  H.,  8  July,  1875,  A.  295; 
altered  to  suit  Jackson  t.  Normanby  Brick  Co,,  (1899)  1  Oh.  438,  0.  A. 
[Form  10,  p.  565]. 


4.  Declaration  of  Might  to  Work  Clay  under  Railway  from  Surface 

— Injunction — Inquiries* 

*^  Declahe  that  the  Pits  are  entitled  to  work  their  clay  from  under 
the  land  of  the  Defts  conyeyed  by  the  Pits  to  the  Defts  by  deed 
dated  — ,  and  for  that  purpose  are  entitled  to  enter  upon  the  said  land 
of  the  Defts  so  conyeyed  as  aforesaid,  and  to  remoye  the  ballast,  fey 
or  surface  soil  lying  or  being  above  such  clay ;  And  Let  the  Defts, 
their  servants,  agents,  and  workmen,  be  perpetually  restrained  from 
hindering  or  interfering  with  the  Pits  working  their  said  day  under  the 
land  of  the  Defts*  so  conveyed  as  aforesaid,  or  entering  the  said  land, 
or  removing  the  ballast,  fey  or  surface  soil  lying  above  such  day 
for  that  purpose.  Direct  the  following  inquiries,  viz. :  (1)  Whether 
any  and  what  damages  have  been  sustained  by  the  Pits  by  reason  of 
the  Deft's  breach  of  their  undertaking  contained  in  the  said  order 
dated  — ;  (2)  Whether  any  and  what  damages  have  been  sustained 
by  the  Pits  by  reason  of  the  Defts  having  hindered  or  impeded  the 
Pits  in  the  working  of  their  day  pit,  and  the  getting  of  clay  neces- 
sary for  the  carrying  on  of  the  Pit's  manufacture." — The  costs  of 
the  inquiries  are  reserved. — Defts  to  pay  Pit's  costs  of  action  up  to 
and  including  the  hearing,  to  be  taxed. — See  The  Ruabon  Brick  and 
Terra  Cotta  Co,  v.  The  Great  Western  Bail.  CV>.,  Kekewich,  J.,  10  Nov. 
1892,  B.  1341  ;  (1893)  1  Ch.  427. 

For  decree  restraining  the  working  of  minerals,  to  the  support  of  which 
Pits  were  entitled  under  their  contracts,  in  such  a  manner  as  to  occasion 
damage  to  them,  see  N,  E.  By,  Co,  v.  Croseland,  2  J.  &  H.  565;  4  D.  F.  &  J. 
550. 

For  injunction  to  stay  the  owner  of  a  bed  of  china  clay  from  getting  it  so 
as  to  destroy  or  seriously  injure  the  surface,  see  Hext  v.  Gill,  7  Oh.  699. 

For  injunction  to  stay  Deft  working  coals  under  Plt*s  railway,  or  within 
twenty  yards  of  any  building,  so  as  to  damage  or  obstruct  it,  unless  after  the 
notice  required  by  the  Bailways  Clauses  Act,  1845,  s.  78,  or  so  as  to  affect  a 
bridge,  without  prejudice  to  Deft's  right  to  pump  water  from  the  shaft,  see 
N.  E.  Rj,.  Co.  V.  Elliott,  1  J.  &  H.  158 ;  2  D.  F.  &  J..  423. 

For  inquiry  with  a  view  to  an  injunction  against  a  lessee  of  mines 
disturbing  supports  of  lessor's  house,  see  DugdaU  v*  Robertson,  3  £.  &  J. 
695. 
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6.  Injufiction  as  to  Mines — Support — Inaction — Accounii, 

(By  consent)  Let  &c.,  be  reetrained  from  digging  or  getting  anj 
ooalsy  culm,  or  other  minerals  or  soil  from  under  the  E.  estate,  in  &c., 
mentioned,  or  in  any  manner  digging  under  the  same,  and  also  from 
destroying  or  taking  away  the  pillars  or  supports  which  have  been  left 
or  erected  in  the  workings  under  &c.,  or  any  part  thereof,  and  also  from 
using  such  parts  of  the  communications  called  the  &c.,  as  lie  under  the 
said  &c.,  or  any  part  thereof,  or  such  parts  of  any  other  communica- 
tions from  &c.,  until  &c. ;  And  Let  the  Pits,  or  a  proper  person  to  be 
appointed  by  them  for  that  purpose,  be  at  liberty,  on  reasonable  notice 
being  given,  to  inspect  the  workings  of  the  Defts  under  the  sud  K 
estate;  And  Let  the  following  &c. — 1.  An  account  of  the  several 
quantities  of  coal,  culm,  and  other  minerals,  worked,  raised,  or  pro- 
cured by  the  Defts,  or  any  of  them,  or  by  any  other  person  or  persons 
by  their  or  any  of  their  order,  or  for  their  or  any  of  their  use,  out  of  or 
from  the  said  E.  estate  or  any  part  thereof ;  2.  An  inquiry  how,  and  in 
what  manner,  and  at  what  time  or  times,  and  for  what  sum  or  sums  of 
money,  the  same,  and  every  part  thereof,  have  or  has  been  sold,  applied, 
or  disposed  of. — Adjourn  &c. — See  Baynton  v.  Leonard^  M.  R.,  15  Feb. 
1853,  A.  454. 

For  an  interlocutory  order  for  Pit  to  inspect  at  all  reasonable  times,  upon 

S'ving  one  day's  notice,  so  far  as  might  be  necessary  to  ascertain  whetiier 
eft  had  worked  into  Pit's  land,  and  how  far  and  to  what  extent,  with 
liberty  to  measure,  dial,  and  make  all  such  plans  or  surveys  as  might  be 
necessary  for  that  purpose,  and  to  use  the  Deft's  machinery  for  descending 
and  ascending,  doing  no  injury  to  the  Deft's  works,  and  paying  the  Deft  any 
expenses  he  may  incur,  see  Bennitt  v.  Whitehouse,  M.  B.,  9  Feb.  1860,  A.  232 ; 
28Beav.  119. 

For  an  order  in  Chambers  under  the  C.  L.  P.  Act,  1854,  a.  58,  that  Pit  be 
at  liberty  by  his  witnesses  &c.,  to  inspect  the  Deft*s  mine;  that  for  this 
purpose  the  Defts  give  all  reasonable  facilities  for  access  to  and  in  the  mine, 
and  for  ventilation  during  the  process ;  and  that  Pit  be  at  liberty,  so  far  as  is 
necessary  for  the  purpose  of  inspection,  to  make  a  drift- way  as  described  &c. ; 
before  commencing  the  inspection  Pit  to  give  security,  to  the  satisfaction  of 
the  Master,  to  the  extent  of  £500,  or  deposit  that  sum  with  the  Master 
to  abide  any  order  as  to  indonmifying  Defts  for  any  loss  or  damage  which 
might  be  sustained  in  consequence  of  the  inspection,  see  Bennett  v.  Oriffith$, 
30  L.  J.  Q.  B.  98 ;  7  Jur.  TN.  S.)  284 ;  3  L.  T.  735 ;  9  W.  R.  332. 

For  form  of  application  tor  inspection,  see  D.  C.  F.  950. 

6.  Inspection  of  Mines,  in  Suit  to  establish  the  Right. 

Let  the  Commrs  of  her  Majesty's  Woods  and  Forests  be  at  liberty 
on  behalf  of  the  informant,  at  all  seasonable  times,  and  on  giving 
reasonable  notice,  to  enter,  inspect,  and  examine,  by  surveyors  to  be 
appointed  by  them,  the  coal  mines  now  or  lately  worked  by  the  Defts, 
by  means  of  the  four  several  pits  or  shafts  &c.,  for  the  purpose  of 
ascertaining,  so  far  as  may  be  necessary  to  ascertain,  how  far  seawards 
from  the  said  pits  or  shafts  the  said  Defts  have  worked  the  said  mines, 
and  every  one  of  them. — A,  G,  v.  Chambers^  V.-C.  W.,  18  July,  1849, 
A.  1948;  12Beav.  159,  160. 

For  order  for  injunction  to  stay  Deft  getting  coals  under  the  Pit's  land,  and 
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for  Fit  and  his  agents  to  be  at  liberty  to  inspect  the  workings,  See  J&.  Lonsdale 
V.  Curwen,  L.  0.,  7  June,  1799,  A.  399 ;  and  for  further  order  appointing 
persons  to  view,  and  directing  obstruotionB  to  be  removed  and  air-courses 
opened,  and  inspection  to  be  sulowed  from  time  to  time  so  as  to  enable  the 
viewers  to  make  a  complete  report  of  the  workings,  76. 

For  a  similar  order,  see  Letois  v.  Marsh,  19  April,  1849,  B.  791 ;  8  Ha. 
100. 

7.   Using  Way  under  PWa  Land  for  conveying  Coals  from  DefVs 

Mines  restrained. 

Let  the  Deft  Earl  G.,  his  viewers  &c.,  be  perpetually  restrained 
from  conyeying  any  coal  or  ironstone,  or  other  produce  of  the  freehold 
lands  in  the  (bill)  mentioned,  and  from  making  or  using,  or  allowing 
any  road  or  way  to  remain  underneath  the  copyhold  lands  in  the  (bill) 
also  mentioned,  for  the  purpose  of  conveying  such  coal  &c.,  or  other 
produce,  or  for  the  purpose  of  working  or  getting,  or  assisting  the 
Deft  to  work  or  get  any  coal  out  of  the  freehold  mines,  and  from  using 
or  continuing  to  use  any  part  of  the  surface  of  Pit's  copyholds,  for  the 
purpose  of  a  railway  for  conveying  any  coal  &c.,  or  produce  of  the  said 
freehold  lands,  or  any  coal  out  of  any  other  estate  or  property  not 
comprised  in  and  held  of  the  said  manor  of  N. — Eardley  v.  Earl  Gran- 
ville, M.  E.,  18  Feb.  1876,  A.  629  j  3  Ch.  D.  826. 

For  an  interlocutory  order  Tupon  Pit's  personal  undertaking)  restraining 
mineral  lessees  of  the  lord  of  tne  manor  from  entering  upon  or  taking  posses- 
sion of  any  part  of  Pit's  copyhold  lands  in  the  manor,  and  from  proceeding 
with  the  construction  of  the  tramway  commenced  by  Defts  upon  part  of  the 
said  copyhold  lands,  and  from  proceeding  to  construct  any  railway  or  tram- 
way upon  any  part  of  the  said  copyhold  lands,  see  Hofden  v.  Bargreavea, 
V.-C.  B.,  3  Aug.  1876,  A.  1584. 

For  an  injunction  to  restrain  Deft  from  conducting  or  allowing  to  pass  any 
water  into  the  Pit's  mine  by  means  of  the  troughs  or  air-drifts  constructed, 
&c.,  by  the  Deft,  or  by  any  other  new  works  to  be  constructed  by  the  Deft, 
see  Westminster  Brymho  Co,  v.  Clayton,  V.-C.  W.,  26  April,  1867,  B.  1337  ; 
36  L.  J.  Ch.  476. 

For  the  like  order,  and  to  restrain  Defts  from  getting  &c.,  or  carrying 
away  any  coals  or  other  minerals  belonging  to  the  Pits  as  owners  of  the 
colliery;  appointment  of  a  special  referee  to  report  what  kind  of  barrier 
ought  to  be  erected  by  the  Defts  between  their  works  and  those  of  the  Pits ; 
Defts  to  erect  such  works  imder  the  superintendence  of  such  referee ;  referee 
to  ascertain  the  extent  of  the  coal  got  by  the  Defts  belonging  to  the  Pits,  and 
the  amount  the  Defts  ought  to  pay  for  the  value  of  the  coal  so  got ;  Defts  to 
afford  every  facility  to  me  referee  and  his  assistants  for  ascertaining  the 
extent  of  coal  got ;  referee  to  ascertain  the  extent  of  damage,  if  any,  by  the 
water  from  the  Defts'  works  flowing  into  the  Pits'  works ;  Defts,  within 
fourteen  days  from  the  date  of  the  report,  to  pay  to  the  Pits  such  sum  as  the 
referee  should  certify  to  be  fair  and  reasonable  for  the  trespass  and  damage 
committed  by  the  Defts ;  costs,  charges,  and  expenses  already  incurred  or 
which  should  be  incurred  or  sustained,  by  Pits  m  consequence  of  the  Defts' 
trespass,  including  the  surveyor's  charges  and  the  charges  of  the  referee  and 
the  Fits'  costs  of  uie  action,  to  be  tax^  and  paid  by  I)efts,  see  Craven  v« 
Kaye,  Field,  J.,  for  V.-C.  H.,  29  Aug.  1876,  A.  1647. 

8.  Account  of  Coal  obtained  by  Defts  from  tvithin  Plts^  Barrier,  m- 
advertently  or  under  Belief  of  Title — Damages —  Way-leaves. 

Yaby  the  decree — And  his  Lordship  being  of  opinion  that  as  be- 
tween the  parties  hereto  the  indenture  dated  &c.,  in  the  pleadings 
VOL.  I,  p  p 
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mentioned,  could  not  in  equity  be  disputed  as  a  Talid  demise  of  the  g 

mines  in  the  pleadings  mentioned  for  twenty-one  years,  from  ^e  25ih  | 

March,  1840,  and  the  Defts  by  their  counsel  submitting  to  account  as 
assignees  of  the  said  lease,  and  as  the  parties  in  possession  of  the 
mines  and  premises  &c.,  since  the  expiration  of  the  said  lease,  as  this 
Court  shall  direct,  Let  the  following  &c. :  1 .  An  account  of  rents  and 
royalties  payable  under  the  lease  of  the  2nd  May,  1840,  (with  a 
direction  as  to  the  mode  in  which  the  rent  was  to  be  calculated)  ;  2.  An 
account  of  all  coal  and  other  minerals  got  from  the  said  mines  by  &e 
Defts,  or  either  of  them,  or  by  the  8.  Co.  (assignors  of  the  le<ue\  since 
the  25th  March,  1861,  and  of  the  value  of  such  last-mentioned  coal  and 
other  minerals;  And  declare  that  in  taking  such  last-mentioned 
account  the  Defts  are  to  be  charged  with  the  fair  value  of  such  coal 
and  other  minerals  at  the  same  rate  as  if  the  said  mines  had  been 
purchased  from  the  Pits  by  the  Defts  at  the  fair  market  value  of  the 
district ;  And  Let  &c.,  3.  An  inquiry  whether  any  and  what  damage 
has  been  occasioned  to  the  C.  estate  beyond  the  removal  of  the  coal 
and  other  minerals  by  the  working  of  the  said  mines  since  the  said 
25th  March,  1861,  and  what  if  anything  is  proper  to  be  allowed  to  the 
Pits  as  compensation  for  such  damage ;  4.  An  inquiry  what  since  the 
said  25th  March,  1861,  ought  to  be  paid  by  the  Defts,  or  either  of 
them,  or  the  said  S.  Co.  to  the  owner  of  the  C.  estate,  as  or  by  way  of 
way-leave  in  respect  of  the  passing  of  the  coal  and  other  minerals  not 
the  produce  of  the  said  mines,  and  of  materials,  through  and  by  means 
of  the  mines  and  workings  in  and  under  the  said  C.  estate ;  And  Let 
the  total  amount  due  on  taking  the  said  accounts  and  making  the  said 
inquiries  be  ascertained  ;  And  Let  the  same  be  paid  by  the  Defts  ftc, 
to  the  Pits  &c.,  within  one  month  after  the  date  of  the  Master's 
certificate  to  be  made  in  pursuance  hereof. — So  much  of  the  Pits' 
(bill)  as  prayed  damage,  save  as  to  damage  done  since  the  25th  March, 
1861,  to  the  estate  and  mines  by  working  the  mines,  and  by  not 
leaving  barriers,  and  not  sinking  proper  shafts,  dismissed — no  costs 
up  to  the  hearing. — ^Liberty  to  apply  in  Chambers  as  to  the  costs  of 
the  accounts  and  inquiries. — Jegon  v.  Vivian,  L.  C,  25  Jan.  1871, 
A.  273 ;  6  Ch.  742  ;  and  see  Livingstone  v.  The  Rawyards  Coal  Co.,  5 
App.  Ca.  25. 

For  decree  for  injunction,  as  in  Form  5,  sup.  p.  576,  **  and  from  using  any 
drifts,  roads,  or  communications,  which  have  been  made  in  such  coal  and 
cannel  respectively  for  the  purpose  of  working,  ventilating,  or  draining  any 
other  mine,  or  getting,  canying  away,  and  raising  to  the  surface  any  coals, 
cannel,  or  substance  from  any  such  other  mine ;  but  notwithstandmg  the 
said  injunction,  the  Deft  to  be  at  liberty  to  continue  the  drainage  and  venti- 
lation of  the  mine  belonging  to  the  Pit  {sic  in  Reg.  Lib.)  until  the  accounts 
hereinafter  mentioned  snalT  have  been  taken ;  and  reasonable  time  to  be 
given  to  the  Deft  to  remove  any, machinery  belongiag  to  ^ittj  from  the 
mines ;  " — Pit  to  be  at  liberty  to  go  down  Deft*s  mines  for  the  purpose  of 
inspecting  the  Pit's  said  mine; — Accounts  of  coals  &c.,  gotten,  and  Deft 
to  be  charged  with  the  fair  value,  as  if  the  coal-field  had  been  purchased  by 
him  at  the  market  price  of  the  district ;  and  inquiry  whether  Fit  is  entitled 
to  any  and  what  compensation  as  way-leave  for  minerals  brought  by  Deft 
from  other  mines  belonging  to  Deft  through  or  into  the  said  mines  belonging 
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to  the  Pit,  seo  Htl^n  v.  Woods,  Y.-O.  M.,  6  July,  1867,  A.  1769;  4  Eq. 
432. 

For  allowance  in  the  case  of  an  innocent  trespasser  for  severing  and 
bringing  the  coal  to  bank,  see  Ashton  v.  Stocky  V.-C.  H.,  2  May,  1877, 
A.  1055  ;  6  Oh.  D.  719;  Taylor  v.  Montyn,  33  Oh.  T).  226,  0.  A. 


9.  Declaration  as  to  Measure  of  Damage  for  Trespass  by  tipping 

Spoil  on  Land. 

Let  the  report  of  — ,  the  official  referee,  dated  —  be  varied  by 
finding  that  the  sum  proper  to  be  awarded  to  be  paid  by  the  Defts  to 
the  Pits  by  way  of  damage  for  any  injury  that  has  been  sustained  by 
the  Pits  since  the  —  day  of  — ,  by  reason  of  the  Deft's  trespass  by 
tipping  or  depositing  spoil  or  other  material  upon  the  pieces  or  parcels 
of  land  mentioned  in  the  order  dated  — ,  is  £ — .  And  Let  the  Defts 
the  W.  B.  0.  and  0.  Co.,  Ld.,  pay  to  the  Pits  F.  G.  W.,  E.  B.  B., 
S.  P.,  and  H.  E.  P.,  the  said  sum  of  £— ,  and  pay  to  the  Pits  F.  G.  W,, 
E.  B.  B.,  8.  P.,  H.  E.  P.,  and  T.  C,  their  costs  of  the  inquiry  directed 
by  the  said  order  and  of  this  application,  to  be  taxed. — See  Whittoham 
V.  The  Westminster  Brymbo  Coal  and  Coke  Co,^  Ld,,  Ohitty,  J.,  31  March, 
1896,  B.  1360 ;  affirmed  by  0.  A.,  24  June,  1896,  (1896)  2  Ch.  538, 0.  A. 


10.  Inquiry  as  to  Value  of  Coals  wrongfully  got,  and  Damage  by 

breaking  through  Pits*  Boundat^y, 

1.  Let  an  inquiry  be  made  what  was  the  market  value  at  the  pit's 
mouth  of  all  the  coal  worked  and  gotten  by  the  Defts  from  the  Pits' 
mine  at  —  in  the  Pits'  (bill)  mentioned,  and  the  aggregate  amount 
thereof,  after  making  to  the  Defts  aU  just  allowances  for  the  costs  and 
expenses  incurred  by  them  in  bringing  such  coal  to  the  pit's  mouth, 
and  all  other  just  allowances,  but  not  including  the  cost  of  severing 
such  coal ;  And  Let  the  Defts  within  (one  month)  from  the  date  of  the 
Master's  certificate  of  the  result  of  such  inquiry  pay  such  aggregate 
amount  as  aforesaid  to  the  Pits;  2.  And  Let  an  inquiry  be  made 
whether  the  Pits  have  sustained  any,  and  if  any  what,  damage  by 
reason  of  the  Defts  having  broken  through  the  boundary  between 
their  mine  at  —  in  the  pleadings  mentioned,  and  the  said  mine  of  — ; 
And  declare  that  the  Defts  are  liable  to  pay  to  the  Pits  the  amount,  if 
any,  that  shall  be  certified  to  be  payable  in  respect  of  such  damage. — 
Defts  to  pay  Pits'  costs  up  to  and  including  the  hearing. — ^Adjourn  &c. 
and  subsequent  costs. — Liberty  to  apply. — Liynvi  Coal  Co.  v.  Brogden, 
V.-C.  B.,  15  Nov.  1870,  B.  2981 ;  11  Eq.  188. 

For  the  like  inquiry  as  to  value  of  minerals  removed,  and  damage  by  such 
workii^,  see  Hunt  v.  Peake,  Joh.  713. 

For  mquiry  as  to  damage  sustained  by  Pit  in  respect  of  his  coal  which, 
though  not  worked  by  Deft,  had  been  rendered  valueless  by  reason  of  the 
Deft's  working  other  coal  of  the  Pit,  see  Williams  v.  BaggeU,  Fry,  J.,  7 
August,  1877,  B.  1844 ;  37  L.  T.  96 ;  46  L.  J.  Oh.  849;  26  W.  B.  874. 

PP  2 
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KOTES.' 
SITPPOBT. 

Right  to  support  generally, — Prima  facie  there  is  a  natural  right  of  sapport 
for  the  Boil  as  an  incident  of  property  and  not  in  the  nature  of  an  easement: 
JBonomi  y.  Backhouse,  E.  B.  &  E.  655  ;  9  H.  L.  C.  503 ;  and  see  Midland  %. 
Co.  y.  Bobinson,  15  App.  Ca.  19,  30 ;  and  minerals  cannot  be  worked  by  ^e 
owner  of  the  subjacent  or  adjacent  8oil  (that  is,  the  "  owner  of  that  portion 
of  land  the  existence  of  which  in  its  natural  state  is  necessary  for  the  support 
of  the  land  "  of  his  neighbour :  Mayor ,  dec,  of  BinningTiam  y.  Allen,  6  Cn.  D. 
284,  289)  so  as  to  cause  that  land  to  fall  in :  Humphries  y.  Brvgden,  12 
Q.  B.  739 ;  HuiU  y.  Feake,  Joh.  705 ;  Dugdak  y.  Robertson,  3  K.  &  J.  695; 
Bell  V.  Wilson,  1  Ch.  303 ;  Hext  y.  QUI,  7  Ch.  699 ;  and  see  RouMham  t. 
Wilson,  8  H.  L.  C.  348  ;  Gale,  7th  ed.  328,  &c. ;  Goddard,  57  e<  seq. 

As  to  how  &r  this  right  may  be  modified  or  lost  by  the  erection  of  Imildings 
on  the  land  so  as  to  render  additional  support  necessary,  see  WyaU  y.  Harrum, 

3  B.  &  Ad.  871 ;  Hunt  y.  Peake,  sup. 

Lateral  support  for  buildings  from  adjoining  land  or  buildings  may  be 
acquired  by  twenty  years'  enjoyment:  Dalton  y.  Angus,  6  App.  Oa.  740; 

4  Q.  B.  D.  162 ;  3  lb.  85 ;  Love  v.  Bell,  10  a  B.  D.  547,  C.  A. ;  9  App.  Ca.  286; 
Lemaitre  v.  Davis,  19  Ch.  D.  281 ;  Bonomi  y.  Backhouse,  %up.  ;  and  see  Bo^i 
y.  Taylor,  2  H.  &  N.  828 ;  and  this  right  may  also  be  claimed  as  an  ea%- 
ment  under  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  s.  2 :  see  BdUm  i* 
Angus,  6  App.  Ca.  798 ;  Lemaitre  y.  Davis,  19  Ch.  D.  281 ;  but  the  enjoyment 
of  the  support  must  be  as  of  right :  Tone  y.  Preston,  24  Ch.  D.  739 ;  and  not 
dam:  Gaiety  y.  Martin  (1900),  2  I.  E.  269  ;  Unimi  Lighterage  Co.  v.  Lmdm 
Oraving  Dock  Co.,  (1901)  2  Ch.  300. 

To  support  an  action  for  infringement  of  the  right  of  support  there  must 
haye  been  appreciable  damage :  Smith  y.  Thackerah,  L.  B.  1  C.  P.  564;  and 
see  A.  0.  y.  Conduit  Colliery  Co.,  (1895)  1  Q.  B.  301. 

A  grant  of  minerals  and  also  the  reseryation  of  minerals  in  the  grant  of 
the  surface  will  imply  such  a  working  as  not  to  affect  the  right  to  support 
which  is  incident  to  the  occupation  of  the  surface ;  Rowbotham  y.  Wilson,  H 
H.  L.  C.  360;  Caledonian  Ry.  Co.  y.  Sprot,  2  Macq.  449 ;  N.  E.  By.  Co.  t. 
Crosland,  2  J.  &  H.  565 ;  4  D.  F.  &  J.  550. 

An  owner  or  lessee  of  underground  strata  is  not  liable  in  damages  to  ^ 
owner  of  buildings  on  the  surface  for  injury  by  subsidence  resulting  from  an 
ezcayation  by  a  predecessor  in  title :  Greenwell  y.  Low  Beechbum  Coal  Co., 
(1897)  2  Q.  B.  165  ;  Hall  y.  Norfolk  (/>.  of),  (1900)  2  Ch.  493. 

There  is  an  implied  obligation  on  the  yendors  not  to  work  minerals  in 
their  adjoining  land  so  as  to  cause  a  subsidence  in  the  land  sold :  SiddoM  t. 
Short,  dec.  Co.,  2  C.  P.  D.  572;  and  that  a  right  of  support  from  adjacent 
land  of  a  grantor  may  be  implied  in  a  grant  for  building  purposes,  see  Bi^ 
y.  Bennett,  21  Ch.  D.  559,  C.  A. 

As  to  the  right  to  support  of  the  surface  of  land  by  subterranean  water  or  an 
underground  stratum  of  natural  pitch,  see  Jordeson  y.  Sutton  Gas  Oo.,  (1899) 
2  Ch.  217,  C.  A. ;  Trinidad  Asphalt  Co.  y.  Ambard,  (1899)  A.  C.  694,  P.  C. 

Bight  as  affected  by  contract  dec. — The  prima  fade  right  to  support  may 
be  affected  by  express  contract,  or  by  neoessary  implication,  or  by  statntoiy 
enactment. 

(a)  In  a  grant  of  land  for  building  purposes  the  reseryation  to  the  grantor 
of  the  right  to  take  and  work  minerals,  making  compensation  to  the  grantee 
for  all  damage  to  the  buildings  thereby  occasioned,  giyes  the  grantor,  subject 
to  his  obligation  to  make  compensation,  the  ^ht  of  workmg,  eyen  to  the 
injury  of  tie  buildings :  Aspden  y.  Seddon,  10  Ch,  394. 

And  that  the  terms  of  the  grant  of  the  surface  may  be  such  as  to  contraei 
the  grantee  out  of  his  right  to  support,  or  eyen  to  compensation  for  loss  of 
support,  see  Buchanan  y.  Andrew,  L.  R.  2.  H.  L.  Sc.  286;  Williams  t. 
Bagnall,  12  Jur.  N.  S.  987 ;  Bowbotkam  y.  Wilson,  6  E.  &  B.  593 ;  8  E.  4  B. 
123 ;  8  H.  L.  C.  348. 

But  the  reseryation  of  minerals  in  a  grant  of  the  surface  must  be  so  framed 
as  to  show  the  clear  intention  to  get  the  minerals  without  regard  to  the 
surface  (e.g.,  by  quarrying) :  Head  y.  GiU,  7  Ch.  699. 

Coproiites  (see  A.  G*  y.  Tomline,  5  Ch.  D.  750),  china-day  (see  Bad  t. 
Oill,  7  Ch.  699),  and  generally  anything  got  from  underneath  the  sozfaoe  iv 
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profit,  are  *'  minerals/'  the  property  in  which  is  in  the  lord,  though,  in  the 
absence  of  special  custom,  he  cannot  dig  them  without  permission  of  the 
tenant ;  and  see  Johnstone  v.  Crompion  da  Co,,  (1899)  2  Oh.  190,  sup.  p.  568, 
Form  7  (where  a  stratum  of  red  rock  and  a  layer  of  coal  from  six  to  eight 
inches  in  thickness,  which  could  not  be  worked  at  a  profit,  were  held  to  fall 
within  a  general  reservation  of  mines  and  minerals  contained  in  a  lease). 

And  clay  was  held  to  be  a  mineral  within  a  reservation  of  minerals :  Earl 
of  Jersey  v.  Neath  Ouardians,  22  Q.  B.  D.  555,  0.  A. 

In  a  reservation  .of  minerals  to  tlie  Crown,  granite  was  held  to  be  included, 
although  the  words  '*  coal,  limestone,  and  slate,"  were  added :  A,  O.v,  Welsh 
Granite  Co.,  W.  N.  (87)  86. 

•  Working  by  instroke  from  an  adjoining  colliery  has  been  held  no  breach  of 
a  covenant  to  work  the  coal  in  a  proper  and  workmanlike  manner :  Lewis  v. 
Fotherffill,  6  Ch.  103 ;  Jegon  v.  Ftiian,  6  Ch.  742. 

A  lessor  who  wishes  to  reserve  rights  of  working  in  derogation  of  the 
lease  must  do  so  in  plain  terms  :  Mundy  y.  Dvke  of  Portland,  23  Ch.  D.  81, 
0.  A.  Ceasing  to  pump  out  water  from  a  mine  is  no  derogation  from  a  grant 
of  right  of  access  to  lessees :  Payne  v.  Rochtr,  W.  N.  (87)  37. 

A  reservation  of  full  and  free  liberty  to  get  minerals  does  not  operate  as  an 
exception,  but  only  as  a  grant  of  the  right  to  work,  and  primd  facie  not  to 
the  exclusion  of,  though  without  disturbance  by,  the  owner  of  the  land :  Duke 
of  Sutherland  v.  Heathcote,  (1892)  1  Ch.  475,  (5.  A.  Under  a  building  lease 
with  reservation  of  minerals,  the  lessee  may  dig  foundations,  and  di^se  of 
the  material  dug  out,  but  not  dig  in  order  to  improve  the  surface  as  a 
building  site :  Robinson  v.  Milne,  63  L.  J.  Ch.  1070. 

(5)  The  terms  of  the  instrument  under  which  the  minerals  are  worked  may 
1)e  such  as  to  give  by  manifest  intention  an  unrestricted  power  of  working 
the  mines  without  regard  to  the  safety  of  any  of  the  surface  not  specially 
protected :  see  Taylor  v.  Shafto  ;  Shafto  v.  Johnson,  8  B.  &  S.  228,  252,  n. ; 
Eadon  y.  Jeffcock,  L.  E.  7  Ex.  379 ;  Smith  v.  Darby,  L.  R.  7  Q.  B.  716. 

But  inasmuch  as  the  common  law  right  to  support  exists  unless  it  is  taken 
away,  the  onus  lies  on  those  who  assert  the  right  to  let  down  the  surface, 
and  no  implication  will  be  made  in  their  favour  in  the  absence  of  clear 
intention:  Love  v.  Bell,  9  App.  Ca.  286;  Dains  v.  Trehame,  6  App.  Ca. 
460 ;  Dixon  v.  White,  8  App.  Ca.  833 ;  Earl  of  Westmorland  v.  New  Sharlston 
Collieries  Co,,  W.  N.  (99)  2,  88,  C.  A. ;  Oreenwell  v.  Low  Beechburn  Coal  Co,, 

il897)  2  Q.  B.  166,  where  a  clause  in  a  deed  providing  for  compensation 
or  damage  by  worHng  to  the  surface,  or  the  buildings  thereon,  was  held 
not  to  cover  damage  by  subsidence. 

(c)  A  local  custom  for  a  tenant  (under  an  agreement  for  a  lease)  to  remove 
and  sell  flints  thrown  up  in  the  course  of  husbandry  is  reasonable  and  valid : 
-Tudcer  v.  Linger,  8  App.  Ca.  508;  21  Ch.  D.  18;  but  in  the  absence  of 
custom  or  prescription  tne  lord  cannot  take  minerals  from  under  copyhold 
lands  either  by  surface  or  underground  workings:  see  Bourne  v.  Taylor,  10 
East,  201 ;  Mitchell  v.  Dors,  6  Yes.  147.  That  a  custom  to  work  mines 
within  a  manor  without  making  compensation  for  damage  by  subsidence  is 
bad,  see  Hilton  y,  E,  Granville,  5  Q.  B.  701 ;  BlackeU  v.  Bradley,  1  B.  &  8. 
-940  (but  see  GUI  v.  Dickinson,  6  Q.  B.  D.  169) ;  but  not,  as  above  stated,  a 
grant  or  express  contract  with  such  a  provision. 

(d)  The  effect  of  the  Bailways  Clauses  Act  (8  &  9  V.  c.  20),  ss.  77—86,  is 
to  modify  the  ordinary  purchaser's  or  grantee's  right  to  lateral  and  vertical 
support  m  the  case  of  a  statutory  purchase  by  a  oo.  of  the  ri^t  to  make  a  line 
^r  a  tunnel  through  land :  see  G,  W.  By,  Co,  v.  Bennett,^,  E.  2  H.  L.  27. 
As  to  the  distinction  between  this  right,  which  is  negative,  and  a  right  to 
support  to  buildings  which  is  capable  of  being  created  by  grant,  see  G,  N» 
By,  Co,  V.  Inlntid  Bev,  Commrs,  (1901)  1  K.  B.  416,  C.  A. 

If  the  railway  co.  exercises  its  option  of  purchasing  the  land  without  the 
minerals,  t^e  owner  of  them  Aay  work  in  the  usual  way,  without  regard  to 
whether  such  working  will  let  down  the  surface:  Fountneyy,  Clayton,  11 
Q.  B.  D.  820,  C.  A. 

After  notice  by  the  owner,  imder  sect.  78,  of  his  intention  to  work  the 
minerals  within  the  prescribed  limit,  the  co.  cannot  restrain  such  working 
unless  they  compensate  the  owner  for  the  loss  of  his  minerals :  L,  &  N,  Jvi 
By,  Co,  V.  Ackroyd,  10  W.  E.  367;  31  L.  J.  Ch.  688;  8  Jur.  N.  S.  911; 
6  L.  T.  124 ;  and  idthough  in  the  case  of  apprehended  injury  workings 
within  or  even  beyond  the  prescribed  limit  may  be  restrained,  the  injunction 
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win  only  be  granted  upon  an  nndertaking  by  the  oo.  to  pay  the  amount  of 
compensation  when  aaoertained :  Midland  By,  Co.  T.  Cheddtyy  4  Eq.  19. 

where  a  railway  oo.  purchase  some  of  the  underlying  minerals  as  well  aa 
the  Burfaoe  of  land,  the  mining  clauses  (ss.  77 — 8d)  of  the  Railways  Glauses 
Consolidation  Act,  1845,  apply,  and  if  coal  is  excepted  tibe  landowner's  right 
to  compensation  does  not  arise  until  he  is  desirous  of  actually  working  the 
coal :  In  re  Lord  Gerard  and  London  dh  North  Western  By,  Co,,  (1895)  1  Q.  B. 
459,  C.  A. 

But  after  compensation  has  been  agreed  on,  and  paid  or  tendered,  a 
perpetual  injunction  may  be  granted  against  the  worldn^  of  the  nunes: 
Smith  V.  O.  W.  By,  Co,,  3  App.  Ca.  165 ;  and  the  oo.  may  give  the  counter- 
notice  of  their  willingness  to  compensate  at  any  time  when  danger  to  the 
Une  is  apprehended :  Dixon  y.  Caledonian,  Ac,  By,  Co.,  6  App.  Ca.  820. 

To  the  same  effect,  as  establishing  the  right  of  the  owner  either  to  work 
the  minerals  or  to  be  compensated,  see  Fletcher  y.  G.  W,  By,  Co,,  4  H.  &  N. 
242 ;  5  lb,  689. 

The  same  principle  has  been  applied  to  working  mines  under  canals  regu- 
lated by  Acts  containing  provisions  similar  to  those  of  the  Bailways  Clauses 
Act,  ss.  77,  &c.  {e,g,,  tne  Waterworks  Qauses  Act,  10  &  11  Y.  c.  17, 
ss.  22—27) :  Wyrley  Canal  Co,  y.  Bradley,  7  East,  368 ;  Dudley  Nav.  Co,  y. 
Grazehrook,  1  B.  &  Ad.  59 ;  Stourbridge  Canal  Co,  y.  E,  Dudley,  3  £.  &  E. 
409 ;  Birm,  Canal  Co.  y.  E,  Dudley,  7  H.  &  N.  969 ;  Birm.  Canal  Co.  y. 
Swindell,  lb,  980,  n. ;  Midland  By.  Co,  y.  Checkley,  sup, ;  Knowles  y.  Lan- 
eaahire  and  Yorkshire  By,  Co,,  14  App.  Ca.  248;  M,  S,  A  L,  By.  Co.  y. 
Johnson,  36  Ch.  D.  629,  n.  Under  the  usual  clauses  in  the  Acts  of  canal 
COS.,  an  owner  of  mines  adjacent  to,  but  not  under,  the  canal  is  under  no 
statutory  liability  to  the  canal  co.  in  working  his  mines,  and  if  the  working 
near  the  canal  will  not  endanger  further  wondng,  though  it  may  damage  the 
canal,  the  owner  cannot  insist  upon  the  minerals  beinff  left,  if  the  co.  are 
willing  that  the  owner  should  work  as  he  pleases  and  prefer  to  bear  the 
expense  of  repairs  from  time  to  time :  Chamber  Colliery  Co.  y.  Bochdale  Canal 
Co.,  (1895)  A.  C.  564,  H.  L.,  affirmine,  (1894^  2  Q.  B.  632,  C.  A.,  and  dis- 
tinguishing Knowles  y.  Lancashire  and  lorkshire  By.  Co.,  14  App.  Ca.  248, 
and  Crom/ord  Canal  Co,  y.  Cutis,  5  Bail.  Ca.  442,  and  as  to  form  of  judg- 
ment and  working  out  rights  in  such  a  case,  see  New  Moss  Colliery  Co.  y. 
M.  S.  &  L.  By,  Co,,  ^1897)  1  Ch.  725  (where  declarations  were  made  as  to 
Pit's  right  to  work  tneir  adjacent  coal,  but  on  the  co.  undertaking  not  to 
claim  damages  in  respect  of  the  working  of  the  subjacent  coal,  the  Fits 
were  held  not  to  be  entitled  to  any  declaration  as  to  it\ 

For  cases  in  which  it  has  been  held  that  the  general  right  to  support  was 
not  (qualified  by  the  particular  Act  under  which  the  land  was  compulsorily 
acquired,  see  Caledonian  By,  Co,  y.  Sproi,  sup. ;  Caledonian  By,  Co,  y.  Bet- 
haven,  3  Macq.  56 ;  N.  E,  By.  Co.  y.  EllioU,  1  J.  &  H.  145 ;  2  D.  P.  &  J. 
423 ;  10  H.  L.  C.  333 ;  N,  E,  By,  Co.  y.  Crosland,  2  J.  &  H.  565 ;  4  D.  F.  * 
J.  550 ;  Gale,  332  et  seq. ;  Goddard,  60,  300. 

A  itulway  co.  by  paying  compensation,  under  sect.  78,  to  a  mineral  leesee 
for  leaving  the  minerals  imder  the  line,  acquires  the  right  to  support,  and  to 
restrain  the  reversioner,  on  the  surrender  or  determination  of  the  lease,  from 
working  the  minerals,  without  prejudice  to  any  question  as  to  compensation, 
having  regard  to  the  payment  already  made :  G.  W,  By.  Co.  y.  Smith, 
2  Ch.  D.  235 :  affirmed,  3  App.  Ca.  165. 

A  notice  by  a.  mine  owner,  under  sect.  78,  of  his  intention  to  work  the 
mines  may  be  validly  given,  although  he  intends  to  let  them,  provided  h^ 
has  a  bond  fidt  intention  of  working  either  by  himself  or  his  lessees,  and 
although  the  notice  includes  minerals  under  a  long  extent  of  railway :  Mid* 
land  By,  Co.  v.  Bobinson,  37  Ch.  D.  386,  Q.  A.;  S.  C.,lo  App.  Ca.  19. 

The  **  mines"  and  *'  minerals,*'  specified  in  sects.  77  and  78,  include  such 
as  can  only  be  gotten  by  open  working,  e.g.,  ironstone,  limestone,  clay: 
Midland  By.  Co.  v.  Bobinson,  15  App.  Ca.  19  ;  37  Ch.  D.  386,  C.  A. ;  Midland 
By.  Co,  V.  Haunchwood  Brick  Co.,  20  Ch.  D.  552;  but  see  contra  (as  to 
Scotland),  Provost  of  Glasgow  v.  Farie,  13  App.  Ca.  657. 

Sect.  78  extends  to  the  working  of  cla^  from  the  surface,  and  when  the 
manner  of  working  such  clay  in  the  district  is  by  open  working,  the  owner 
can  enter  on  the  land  and  remove  ballast  and  surface  soil :  Buabon  Brick  Co. 
v.  G.  W.  By.  Co.,  (1893)  1  Ch.  427,  C.  A. 
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The  owner  of  a  mineral  estate  intersected  by  lines  of  railway  is  not  entitled 
to  trespass  upon  the  railway  in  order  to  work  his  mines :  Mialand  Ey»  Go,  y. 
Jft7e8,  30  Oh.  D.  634. 

A  ri^ht  of  support  to  a  tramway  acquired  under  a  deed  of  grant  was  held 
not  to  oe  lost  by  the  conversion  of  the  tramway  under  a  special  Act  into  a 
railway :  G,  W.  By.  Co.  y.  Ctfn  Crihhwr  Brick  Co.,  (1894)  2  Ch.  157. 

As  to  the  power  of  a  railway  co.  to  purchase  mines  compulsorily,  see 
Smith  T.  G.  W.  By,  Co.,  3  App.  Ca.  165 ;  Errington  v.  Met.  Dist.  By.  Co., 
19  Ch.  D.  559,  C.  A. 

As  to  the  rights  of  a  mineral  owner  through  whose  land  a  sewer  is  con- 
structed under  the  Public  Health  Act,  1875,  and  his  duty  to  preserve 
subjacent  support,  see  Be  Corporation  of  Dudley,  8  Q,.  B.  D.  86,  C.  A. 

Where  a  special  Act  operated  as  a  grant  of  a  mere  ri^ht  to  make  and 
Tnaintflin  a  canal  as  a 'waterway,  and  not  of  the  surface  land,  no  ri^ht  of 
support  passed  so  as  to  prevent  landowners  from  working  their  subjacent 
mmes:  L.  &  N.  W.  By.  Co.  v.  Evans,  (1892)  2  Ch.  432;  and  as  to  the 
materiality  of  a  compensation  clause,  see  S.  C.  at  p.  448. 

In  an  action  by  a  copyholder  to  restrain  lessees  of  the  lords  from  working 
coal,  the  lords  may  be  joined  as  Defts  authorizing  and  justifying  the  wrong* 
ful  -working  iSha/to  v.  Bolckow,  34  Ch.  D.  725. 

As  to  the  right  of  the  lord  of  the  manor,  under  the  reservation  to  him  by 
an  Inclosure  Act,  to  work  minerals,  even  to  the  utter  destruction  of  the 
surface,  subject  to  the  liability  of  making  reasonable  compensation,  see  2). 
Bucdeuch  V.  Wakefield,  L.  R.  4  H.  L.  377,  varying  4  Eq.  613 ;  Gill  v. 
Dickinson,  5  Q.  B.  D.  169;  'Hext  v.  Gill,  7  Ch.  699;  but  such  a  right 
cannot  be  established  by  the  lord  unless  the  language  of  the  Act  is  explicit  to 
that  effect:  Lwe  v.  Bdl,  9  App.  Ca.  286,  293;  10  Q.  B.  D.  547,  where  a 
compensation  clause  was  held  to  be  limited  to  surface  workings,  and  there- 
fore not  to  confer  any  right  to  let  the  surface  down ;  and  see  Dixon  v.  White, 
8  App.  Ca.  833 ;  the  primd  facie  inference  being  that  the  owner  of  the  surface 
allotted  shall  enjoy  it,  and  have  the  common  right  of  support  for  his  tene- 
ment: Bell  V.  Earl  of  Dudley,  (1895)  1  Ch.  182.  In  order  to  rebut  this 
inference  the  burden  lies  on  the  owner  of  the  minerals  to  show  afi&rmatively 
and  by  clear  words  that  he  has  the  right  of  letting  down  the  surface ;  but 
express  words  are  not  required,  and  the  presence  or  absence  of  a  compensa- 
tion clause  is  an  important  element:  8.  C.  The pHmd  facie  inference  in  favour 
of  the  surface  owner  is  strengthened  by  the  absence  of  any  provision  for  com- 
pensation, though  the  presence  of  a  limited  compensation  clause  is  not  of 
itself  sufficient  to  rebut  the  inference :  S.  C.  The  onus  of  proving  that  the  lord 
is  imduly  availing  himself  of  his  right  lies  on  the  tenants :  Hall  v.  Byron,  4 
Ch.  D.  667.  The  reservation  of  minerals  in  such  an  Act  includes,  as  incident 
to  the  enjovment  of  the  mines,  all  usual  working  powers,  e.^.  the  right  of 
sinking  shafts  on  the  common  land  for  the  purpose  of  winning  and  carrying 
away  minerals  under  any  part  of  the  common:  Hayles  v.  Pease,  (1899)  1 
Ch.  567. 

That  the  maxim  actio  personcUis  moritur  cum  persond  appHes  to  an  action 
for  an  account  in  respect  of  mines  wrongfully  worked  by  A.  under  the  Fit's 
land,  see  Phillips  v.  Homfray,  24  Ch.  D.  439,  C.  A. 

IKSPEOnOK. 

Upon  a  primd  fade  case  of  mineral  trespass  or  encroachment  by  the  Deft, 
and  where  the  fact  of  trespass  (which  is  denied)  can  only  be  asc^ained  by 
-inspection,  and  no  injury  will  result  to  the  Deft  therefrom,  an  interlocutory 
order  will  be  made  for  inspection  of  his  mine :  Benniit  v.  Whitehouse,  28 
Beav.  119 ;  and  see  Whaley  v.  Brandcer,  12  W.  R.  570,  595 ;  10  Jur.  (N.  S.) 
535;  lOL.  T.  155. 

The  order  will,  when  necessary,  extend  to  the  removal  of  obstructions  to 
the  inspection :  E.  Lonsdale  y.  Curwen  ;  Walker  v.  Fletcher,  3  Bli.  0.8. 168,  n., 
172,  n. ;  ^.  G^.  V.  Chambers,  12  Beav.  159;  and  see  Ennor  v.  Barwell,  1 
D.  F.  &  J.  529 ;  where,  in  a  suit  to  restrain  the  diversion  of  water,  so  much  of 
an  order  for  inspection  on  motion  before  the  hearing  as  gave  Fit  leave  to 
break  up  soil  by  making  trenches,  remove  earth  and  obstructions,  and  cut 
down  an  embankment,  was  struck  out  on  appeal. 

And  by  0.  l,  3,  power  is  given  to  the  Court  or  a  Judge,  upon  the  applica- 
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tion  of  any  party  to  a  cause  or  matter,  and  upon  such  terms  as  may  be  just, 
to  make  any  order  for  the  detention,  preservation,  or  inspection  of  any 
property,  being  the  subject  of  such  cause  or  matter ;  and  to  authorize  any 
person,  &c.,  to  enter  upon  or  into  any  land  or  building  in  the  possession  of 
any  party  to  such  cause  or  matter,  and  to  authorize  samples  to  be  taken, 
observations  made,  or  experiments  to  be  tried,  which  may  be  necessary  or 
expedient  for  the  purpose  of  obtaining  full  information  or  evidence. 

By  r.  4  power  is  fnven  to  the  Judge,  by  whom  any  cause  or  matter  may 
be  heard  with  or  without  a  jury,  or  on  appeal,  to  inspect  any  property  or 
thin^  concerning  which  any  question  may  arise  therein ;  and  by  r.  5  the 
provisions  of  r.  3  are  made  applicable  to  inspection  bv  a  jury ;  an  order  for 
which  may.  where  the  other  side  consents,  be  obtained  ex  parte :  see  Pichard 
V.  G.  N.  By.  Co.,  W.  N.  (83)  194 ;  similar  provisions  were  contained  in 
C.  L.  P.  Act.  1852.  8.  114,  C.  L.  P.  Act,  1854,  s.  58;  and  v,in/.  p.  636. 

^f?S^8r  up  &  street  to  ascertain  the  course  of  drains  said  to  come  from 
Deft's  premises  was  treated  as  coming  within  *'  experiments  "  under  this 
rule:  Lumh  y.  BeaumorU,  27  Ch.  D.  356,  Form  12,  inf.  p.  609. 


▲GOOUNT  AND  OOMPENSATIOir. 

In  assessing  oompensation  for  mineral  trespass  or  wrongful  working,  a 
different  principle  is  applied  when  the  minerals  have  been  taken  inadvertently, 
and  when  taken  fraudulently,  or  in  wilful  wrong — 

(a^  If  taken  by  Deft  inadvertently  or  under  a  botidjide  belief  of  title,  the 
Pit  IS  entitled  to  be  paid  ^e  value  of  the  coal  or  minerals,  as  if  the  field  had 
been  purchased  by  Deft  at  the  fair  market  value  of  the  district ;  the  expenses 
of  winning  and  getting  being  allowed  tn  Deft:  Jegon  v.  Vivian,  6  Ch.  742, 
aup,y  Form  8  ;  Hilton  v.  Wowis,  4  Eq.  432  ;  and  see  Weat  v.  Morewvod  3  Q.  B. 
440,  n. ;  Aforgan  v.  Potpell,  3  Q.  B.  278 ;  Joicey  v.  Dickeiuon,  45  L.  T.  643; 
Ashton  v.  Stock,  6  Ch.  D.  719 ;  Livingstone  v.  Aatvyards,  &c.  Co.,  5  App.  Ca,, 
25.  So  lon^  as  the  wrongful  working  can  be  treated  as  inadvertent,  the 
Statute  of  Limitations  applies,  and  the  account  will  be  limited  to  six  years 
from  issue  of  writ :  Trotter  v.  Maclean,  13  Ch.  D.  574 ;  Dean  v.  Thwaite,  21 
Beav.  621 ;  and  see  Hixxi  y.  Easton,  2  Jur.  N.  S.  917  ;  2  Giff.  692. 

So  also  in  Powell  v.  Aiken,  4  K.  &  J.  343.  an  inquiry  was  directed  to 
ascertain  '*  the  market  price  or  value,  or  as  near  thereto  as  might  be,  of  all 
coal,  &c,  rimproperly  taken)  at  the  pit's  mouth,  all  just  allowances  being 
made  to  tne  parties  chai^geable  in  respect  of  tibeir  charges  and  expenses  on 
account  of  such  coal.'*  And  for  the  mode  of  calculating  the  profits  and  ex- 
penses, with  interest  on  expenses  (at  the  rate  of  5  p.  c),  see  L.  Rokeby  v. 
Elliot,  13  Ch.  D.  277,  C.  A. ;  9  Ch.  D.  685 ;  and  for  a  case  in  which  under 
peculiar  circumstances  the  best  evidence  of  value  was  considered  to  be 
the  royalty  paid  in  surrounding  coal-fields,  see  Livingstotie  y.  Rawyardi, 
Bup. 

{h)  If  taken  fraudulently  or  wilfully,  after  full  notice  of  Pit's  title, 
damages  will  be  assessed  against  the  Deft  on  a  stricter  principle ;  and  he  will 
be  allowed  the  costs  of  bringing  the  coal  to  the  pit's  mouth  only,  not  of 
severing  or  getting :  Phillipa  v.  Mom/ray,  6  Ch.  770 ;  Llynvi  Co.  v.  Brogden, 
11  Eq.  188,  sup.,  Form  10 ;  Morgan  v.  Potvell,  3  Q.  B.  278 ;  and  see  Trotter  v. 
Maclean,  13  Ch.  D.  574 ;  Martin  v.  Porter,  5  M.  &  W.  351 ;  Dreyfus  v. 
Peruvian  Guano  Co.,  42  Ch.  D.  166 ;  Bulli  Coal  Mining  Co.t.  Osborne,  (1899) 
A.  C.  351.  P.  C.  • 

And  the  further  inquiries — what  is  fit  and  proper  to  be  paid  by  Deft  for 
way-leave  for  minerals  carried  through  Pit's  property  (Phillips  v.  Horn/ray, 
6  Ch.  770 ;  Jegon  v.  Vivian,  sup. ;  Martin  y.  Porter,  sup.),  and  as  to  damages 
by  reason  of  Deft  having  broken  through  Pit's  boundary  {Llynvi  Co,  v. 
Brogden,  sup.), — ^will  be  directed. 

For  case  in  which  compensation  was  awarded  once  for  all,  where  persons 
were  exercising  right  of  mining  under  Pit's  land,  subject  to  payment  of 
oompensation  for  permanent  injury,  see  Great  Laxey  Mining  Co.  v.  Clague, 
4  App.  Ca.  115. 

As  to  the  right  to  oompensation  money  for  coals  wrongfully  worked  under 
a  settled  estate,  see  Be  Barrington,  Ganden  v.  Lyon,  33  Ch.  D.  523. 

As  tp  the  right  to  haye  compensation  assessed  by  the  Court  where  the 
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statatory  tribunal  provided  for  assessiiig  such  compensation  has  become 
non-existent,  see  Bentley  y.  M.  8.  dk  L.  By.  Co.,  (1891^  3  Gh.  222. 

The  inquiry  may  be  extended  to  damage  sustainea  by  Pit  in  respect  of 
coal  which,  though  not  worked,  has  been  injured  by  the  Deft's  working  of 
Pit's  coal :  Williams  v.  Baggdt,  37  L.  T.  96 ;  46  L.  J.  Oh.  849 ;  25  W.  R. 
874. 

In  cases  of  subsidence,  the  cause  of  action  arises  when  and  as  the  sub- 
sidence, or  each  successive  subsidence,  occurs,  and  the  action  may  therefore 
be  maintained  though  more  than  six  years  have  elapsed  since  the  last 
working  of  the  mines:  Darley  Main  Colliery,  v.  Mitchell ,  11  App.  Ca.  127; 
8.  C,  14  a  B.  D.  125,  0.  A. :  Crumbie  y.  Walhend  Local  Board,  (1891)  1 
a  B.  503,  0.  A. 

The  Statute  of  Limitations  has  no  application  to  a  claim  for  damages  in 
refipect  of  coal  furtively  taken  by  wilful  trespass  where  there  has  been  no 
laches  by  tiie  party  defrauded,  and  it  is  immaterial  whether  or  not  the 
wrongdoer  has  taken  active  measures  to  prevent  detection :  BtUli  Coal  Mining 
Co.  Y.  Oahorne,  (1899)  A.  0.  351,  P.  0.  (oisapproving  Ecd.  Commrs.  y.  N.  E. 
Ry.  Co.,  4  Oh.  D.  845),  but  see  In  re  Astley  and  Tildesley  Coal  Co.,  80 
L.  T.  116;  and  that  a  submission  to  arbitration  as  to  what  encroachment,  if 
any,  has  been  made  does  notpreclude  the  raising  of  the  defence  of  the  statute, 
see  Be  AsUey  and  Tildesley  doal  Co.,  sup. 


WAT-LBAVB8. 

A  right  of  way  over  or  under  copvhold  tenements  of  the  manor,  for  the 
conveyance  of  minerals  worked  within  the  manor,  may  be  asserted  by  the 
lord,  but  not  for  the  conveyance  of  minerals  dug  beyond  the  limits  of  the 
manor :  Bowser  v.  Maclean,  2  D.  F.  &  J.  415 ;  and  see  Eardley  v.  Granville, 
sup..  Form  7  ;  8.  C,  3  Oh.  D.  826. 

jBut  Hie  owner  of  minerals  by  grant,  or  under  a  general  reservation  in  a 
grant  of  the  surface,  is  entitled  to  use  them  for  any  purpose,  and  to  drive 
way-leaves  through  them  for  conveyance  of  minerals  gotten  from  adjacent 
lands :  Proud  v.  Bates,  34  L.  J.  Oh.  406;  6  N.  E.  98;  11  Jur.  N.  S.  441 ; 
13  L.  T.  61 ;  D.  Hamilton  v.  Graham,  L.  B.  2  H.  L.  Sc.  166. 

Where  a  grantor  of  land  reserved  the  mines  and  alBO  a  specified  ri^ht  of 
way  "  for  a  waggon  or  cart  road,"  he  was  not  entitled  to  lay  down  a  railroad 
or  tramway :  Bidder  v.  N.  Staffordshire  By.  Co.,  4  Q.  B.  D.  412,  0.  A. 

And  as  to  the  right,  under  a  Oanal  Act,  of  a  mineral  owner  to  mi^e  roads 
and  railways  over  the  lands  of  other  persons  from  his  mines  to  the  canal,  and 
that  he  is  not  of  necessity  restricted  to  the  shortest  line,  see  Bic^rds  v.  B., 
Joh.  255. 

A  landowner,  entitled  imder  a  special  Act,  and  s.  80  of  the  Railways  Glauses 
Act,  to  make  passaees  under  a  railway  from  his  land,  has  no  implied  right 
of  way  over  tne  rauway  for  the  purpose  of  working  minerals :  Midland  By. 
Co.  V.  Miles,  33  Oh.  D.  632. 


(rv.) — BIQHT  OF  WAY. 

1.  Interim  Order — Restraining  Use  of  Private  Road. 

Lbt  the  DeftB  —  &c.,  their  agents  &c.,  be  restrained  until  after  — 
the  —  day  of  — ,  — ,  or  until  further  order,  from  using  or  permitting 
to  be  used  any  part  of  the  lane  at  &c.,  the  soil  of  which,  it  is  alleged, 
belongs  to  the  Pits  as  a  carriage-way  for  the  passage  of  carts,  car- 
riages, or  other  vehides,  either  going  to  or  from  the  land  marked  B.  in 
the  plan  annexed  to  the  said  (bill)  or  for  any  purpose  whatsoever. — 
Fo9ter  Y.  Lumb,  V,-0,  H.,  1  June,  1876,  A.  1100. 
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2.  Perpetual  Injunction  against  obatruciing  Road — Mandatory 
Injunction  t^  remove  Obstructions — Damages, 

^*  Let  the  Defts,  their  servants  &c.,  be  perpetoallj  restrained  from 
doing  any  act  whereby  the  Pit  may  be  hindered  or  obstmcted  in  the 
free  use  of  the  Hock  Eoad  in  the  (bill)  mentioned,  from  Bock  Honse 
therein  mentioned  to  the  other  terminus  thereof,  on  foot  or  by  hones 
or  carriages ;  And  Let  the  Defts  forthwith  remove  the  obstructions  to 
the  said  road  which  have  been  placed  there  by  the  Defts,  their  ser- 
vants &c.,  and  whereby  the  Pit  and  other  persons  going  to  or  from  the 
said  Hock  House  and  premises,  on  foot  or  by  horses  or  carriageB,  are 
prevented  or  hindered  from  using  the  said  road ;  And  Let  the  Defts 
be  restrained  from  interfering  with  the  Pit,  his  servants  &c.,  in  the 
removal  of  any  of  the  obstructions  which  have  been  placed  on  the  eaid 
road  preventing  the  user  thereof  by  the  Pit  as  aforesaid ; " — Defts  to 
pay  to  the  Pit  costs  up  to  this  time,  to  be  taxed. — *'  And  Let  an  inquiiy 
be  made  what  damages,  if  any,  the  Pit  has  sustained  in  consequence 
of  the  obstruction  of  the  said  Hock  Hoad  by  the  Defts  as  in  the  (biQ) 
mentioned ;  And  Let  what,  if  anything,  shall  be  ascertained  to  be  due 
to  the  Pit  in  respect  of  such  damage  be  within  (one)  month  after  the 
date  of  the  Master's  certificate  paid  by  the  Defts  &g.  to  the  Pit  D."— 
Liberty  to  apply  in  Chambers  respecting  the  subsequent  costs  aod 
otherwise.— ZJendy  v.  Can/,  V.-C.  W.,  26  June,  1863,  A.  1418;  altered 
to  suit  Jackson  v.  Normanby  Brick  Co.  Ld,,  (1899)  1  Ch.  488,  C.  A. 
[Form  10,  p.  565]. 

For  an  injunction  against  blocking  up  the  access  by  a  footpath  to  a  station 
of  the  Pit  CO.,  see  L.  &  N,  W,  By,  v.  Lane  and  Yorka,  By,,  4  Ikj.  174. 

Against  obstructing  the  free  use  of  roads  and  ways  through  Deff  s  estate 
by  a  fence  erected  by  him  at  the  extremity  of  lus  land,  Phillips  v.  Trethf, 
SJur.N.  8.711;  3  Giff.  632. 


3.  Establishing  Bight  of  Way^  and  for  removal  of  Obstruetum. 

**  Declare  that  there  is  a  public  right  of  way  through  and  over  the 
whole  of  St.  M.  Alley  in  the  statement  of  claim  mentioned  up  to  tbe 
eastern  end  thereof ;  And  Let  the  Defts,  their  surveyors  &c.,  be 
restrained  from  erecting  or  proceeding  with  the  fence  or  barricade  in 
the  information  mentioned,  and  otherwise  obstructing  the  free  passage 
of  persons  passing  over  and  along  St.  M.  Alley  aforesaid  or  any  part 
thereof ;  And  Let  the  Defts  remove  all  such  girders,  fences,  and  other 
obstructions  as  they  shall  have  already  erected  or  made  in  the  said 
alley." — Defts  to  pay  the  Pit's  costs  of  suit,  to  be  taxed. — See  A,  G, 
V.  Wrench,  V.-C.  H.,  22  July,  1874,  A.  2359. 

For  declaration  that  Pit  and  Defts  have  an  equal  and  reciprocal  light  to 
the  use  of  the  roadway,  and  that  the  persons  interested  therein  have  not, 
nor  have  any  of  them,  any  preferential  right  of  way,  and  that  the  neoesaty 
or  urgency  of  their  pu*ticular  trade  or  busmess  does  not  give  them  anj  light 
to  occupy  such  roaofway  by  any  stationary  obstruction  when  the  passage  is 
required  by  any  other  person  haying  the  right  of  any  such  roadway,  with 
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conBequent  directions;  and  an  injunction  to  restrain  the  Defts  and  any 
persons  interested  in  the  said  roadway,  their  respective  servants,  &o.,  from 
placing  or  leaving  any  stationary  obstruction  in  the  said  roadway,  except  at 
such  time  as  the  use  thereof  is  not  required  for  any  other  of  the  persons 
interested  therein,  and  from  making  use  of  the  said  roadway  in  any  manner 
inconsistent  with  the  meaning  of  the  said  declarations,  see  Thorpe  v.  Brumfttt^ 
8  Ch.  650,  654. 

For  the  like  declaration  of  the  concurrent  right  of  Pit  and  other  owners 
(of  whom  Deft  was  one)  of  adjoining  houses  to  use  a  private  road  (forming 
a  cul-de-sac)  for  the  purposes  of  access  to  their  property,  and  that  Deft  was 
not  entitled  to  place  any  stationary  obstruction  when  the  road  was  required 
by  the  other  persons  so  entitied,  and  was  bound,  when  required,  to  remove 
such  obstruction,  see  Shoesmith  v.  Byerley^  V.-C.  W.,  9  May,  1873,  21  W.  E. 
669;  Canrum  v.  VillarSy  M.  R.,  7  March,  1878,  A.  454,  8  Ch.  D.  415. 

For  perpetual  injunction  to  restrain  stopping  up  an  implied  way  of  neces- 
sity, see  Davits  v.  Sear,  7  Eq.  427. 

4.  Railtcay  Company  restrained  from  obstructing  a  Eight  of  Way 

over  a  Level  Crossing. 

Deglabe  that  the  Pits  are  entitled  for  themselves  and  their  tenants 
and  the  under-lessees  and  occupiers  of  the  messuages,  lands,  and 
hereditaments  so  purchased  by  them  as  in  the  (bill)  mentioned,  and 
their  officers  and  servants  &o.,  to  the  free  and  uninterrupted  use  and 
enjoyment  of  the  level  crossings  in  the  (bill)  mentioned,  and  each  of 
them,  but  so  as  not  to  interfere  with  the  traffic  on  the  railway ;  And 
Let  the  Defts,  the  go.,  their  officers,  servants  &c.,  be  perpetually 
restrained  from  permitting  any  train,  engine,  carriage,  or  truck 
to  stand  across  the  level  crossings  or  either  of  them,  and  from 
doing  or  permitting  any  other  act  so  as  to  obstruct  or  impede  the 
Pits,  or  their  tenants  or  lessees,  or  the  occupiers  of  the  lands  purchased 
by  the  Pits,  or  any  of  them,  from  or  in  the  free  and  uninterrupted  use 
and  enjoyment  of  the  said  level  crossings  or  either  of  them.  But  this 
injunction  is  not  to  restrain  the  co.  from  the  use  of  the  railway  for  the 
reasonable  and  proper  working  of  their  traffic. — See  United  Land  Co.  v. 
G.  E.  Ry.  Co.,  as  varied  on  appeal,  L.  JJ.,  13  July,  1875,  B.  1951  ; 
10  Ch.  586  ;  S.  C,  V.-O.  M.,  5  Nov.  1873,  B.  2912. 

For  injunction  to  restrain  conservancy  board  from  using  a  towing-path  so 
as  to  interfere  with  the  use  of  it  by  the  public  for  purposes  of  navigation,  see 
Lee  Conservancy  Boards.  Button,  12  Ch.  1).  383,  0.  A,,  at  p.  410 ;  8.  C,  6  App. 
Ca.  685. 

For  injunction  to  restrain  railway  co.  from  using  part  of  their  railway  on 
the  site  of  a  diverted  road  until  they  had  made  a  sufficient  road  for  the  use 
of  the  public,  see  -4.  G'.  v.  Barry  Docks  and  Ry.  Co.,  35  Ch.  D.  573. 

For  injimction  to  restrain  luilway  co.  from  making  or  maintaining  a 
bridge  over  public  land  with  less  headway  than  fifteen  feet,  or  any  bridge 
whi^,  by  reason  of  the  road  thereunder  being  of  too  low  a  level,  might  cause 
the  road  to  be  flooded,  see  A.  G.  v.  Furness  Ry.  Co.,  47  L.  J.  Ch.  776;  38 
L.  T.  555 ;  26  W.  B.  650. 


6.  Railway  Company  restrained  from  using  Works  until  Public 

Highway  restored. 

Upon  motion  &c.  by  counsel  for  the  Pit,  ^d  upon  hearing  counsel 
for  the  Defts,  Let  the  Defts,  their  servants,  agents,  and  workmen, 
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be  restrained  until  judgment  &c.  from  OBing  the  railway  and  worke 
made  b  j  the  Def  ts  upon  the  site  of  the  part  of  a  parish  road  or  public 
highway,  called  &c.,  until  the  Defts  shall  have  caused  to  be  made  and 
appropriated  for  the  use  of  the  public  a  sufficient  road  as  convenient  for 
passengers  and  carriages  as  the  said  part  of  the  said  road  was  before 
the  Defts  used  or  interfered  with  the  same,  or  as  near  thereto  as  may 
be,  and  from  encroaching  upon  other  parts  of  the  said  road  which  lie  on 
the  west  side  or  road  side  of  a  wooden  fence  erected  by  ihe  Defts  at 
the  side  of  the  said  road,  and  which  commences  at  or  near  &c.,  and  ^m 
interfering  with  such  last- mentioned  parts  of  the  said  road  in  such  a 
way  as  to  render  them  dangerous  to  passengers  and  carriages  passing 
along  the  same. — A,  G.  y.  The  Barry  Docks  and  Eys,  Co,^  North,  J., 
15  Jan.  1887,  A.  78. 


6.  Injunction  against  Local  Boards  restraining  Obstruction  of 

Footway, 

This  action  coming  on  &c.,  in  the  presence  of  counsel  for  the  Pit 
and  Defts,  Declare  Defts  not  entitled  to  enclose,  occupy,  or  use  the  high- 
way lying  between  the  Pit's  house  and  grounds,  in  the  pleadings  men- 
tioned, and  the  curbed  footway  coloured  &c.  as  or  for  a  stoneyard,  or  as 
or  for  a  place  for  the  permanent  or  general  deposit  of  stones  and 
other  materials  for  road-making  or  mending  {inf unction  in  terms  of  de- 
claration), and  from  otherwise  obstructing  the  Pit,  her  servants  or 
agents,  in  the  enjoyment  of  a  convenient  access  to  or  from  the  said 
house  and  grounds,  or  any  part  thereof  over  the  said  highway,  but 
this  injunction  is  not  to  preclude  the  Defts  from  lawfully  exercising 
over  or  in  relation  to  the  said  highway  any  power  or  authority  which 
is  or  may  be  vested  in  them  by  statute  or  otherwise. — Grosvetior  v. 
The  Sutton  {Surrey)  Local  Board,  Chitty,  J.,  22  Nov.  1888,  A.  1680, 
W.  N.  (88)  223. 

NOTES. 
RIGHT  OF  WAY. 

In  daiming  a  right  of  way  by  user,  the  purposes  for  which  the  way  may 
be  used  are  luaited  by  the  previous  state  of  user. 

Thus  a  right  of  way  for  farming  purposes  across  a  common  cannot  be 
enlarged  into  a  right  of  way  for  carting  buildine  materials  when  the  con- 
dition of  the  dominant  tenement  has  been  altered  by  laying  out  as  building 
land  that  which  was  a'  farm :  Wimbledon  Conservatore  v.  biaxm,  1  Ch.  D.  362 
and  see  Allan  v.  Gomme,  11  A.  &  £.  759;  Aderoyd  v.  Smith,  10  0.  B.  164 
Cowling  v.  Higgineony  4  M.  &  W.  245 ;  Williams  v.  Jamea,  L.  B.  2  0.  P.  677 
Bradbum  v.  Morrie,  3  Ch.  D.  812  ;  Finch  v.  G,  W.  By.  Co,,  6  Ex.  D.  264. 

For  the  general  principle  that  the  owner  of  the  dominant  tenement  cannot 
extend  his  enjoyment  of  the  easement  so  as  to  impose  an  additional  servitude, 
see  Gale,  407  et  seq, ;  Gk>ddard  366. 

And  that  the  use  of  a  particular  easement  will  in  general  be  restricted  to 
a  reasonable  use  for  the  purpose  of  the  land  as  it  was  when  the  grant  was 
made,  see  Wood  v.  Saunders,  10  Ch.  682 ;  Corporation  of  London  v.  Biggs,  13 
Ch.  D.  798 ;  but  see  Finch  v.  G.  W.  By.  Co.,  6  Ex.  D.  264 ;  and  that  a  local 
board  taking  land  compulsorily  for  sewage  works  may  acquire  a  right  of  way 
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for  all  poiposes  connected  with  such  works,  see  Serff  v.  Adon  Local  Boards 
31  Ch.  D.  679.  Where  the  right  of  way  or  easement  is  vested  by  grant,  the 
question  whether  the  grant  is  for  all  purposes,  or  limited  to  certain  purposes 
only,  is  one  of  construction :  United  Land  Co,  v.  Q,  E.  By,  Oo,,  10  Oh.  586; 
Ardley  y.  SU  Pancras  Guardians^  39  L.  J.  Oh.  871 ;  Mayor  of  New  Windsor  y, 
Btovtll,  27  Oh.  D.  665  ;  Gale,  324 ;  Ooddard,  349. 

Under  the  Prescription  Act,  1832  (2  &  3  W.  IV.  c.  71),  s.  2,  where  the  way 
has  been  enjoyed  for  forty  years,  the  right  is  absolute,  in  the  absence  of 
proof  of  enjoyment  by  consent  or  agreement  in  writing,  but  the  existence  of 
a  parol  license  in  consideration  of  an  annual  payment  may  negative  en  joy- 
ment^as  of  right":  Gardner  v.  Hodgson* e  Kingston  Breweries  Co,,  (1901) 
2  Ch.  198,  0.  A. ;  (1900)  1  Oh.  592. 

As  to  the  effect  of  unity  of  possession  by  a  tenant  in  negativing  a  claim 
under  the  Act,  see  Damper  v.  Bassett,  (1901)  2  Oh.  550. 

In  the  case  of  a  right  of  way  an  enlarged  construction  will  be  given  to 
the  grant :  Selby  v.  U,  P.  Gas  Co.,  30  Beav.  606 ;  Henning  v.  Bumety  8  Ex. 
194;  and  see  Watts  v.  Kelson,  6  Oh.  166;  Cousens  v.  Boss,  12  Eq.  366 ;  Kay 
V.  Oxley,  L.  B.  10  Q.  B.  360 ;  Brett  v.  Chwser,  5  0.  P.  D.  376 ;  Barkshire  v. 
Grubb,  18  Oh.  D.  616 ;  Thomas  v.  Oweii,  20  Q.  B.  D.  225, 231,  0.  A. ;  Baring 
V.  Abingdon,  (1892)  2  Q.  B.  374,  390;  Bayley  v.  G.  W.  By.  Co.,  26  Oh.  D. 
434,  457,  0.  A.,  showing  that  under  general  words  in  a  conveyance  a  right 
of  way  may  pass  where  such  right  has  been  specifically  enjoyed,  although, 
by  reason  of  unity  of  possession,  it  could  not  be  actually  acquired :  Qale, 
110;  Shelf ord,  B.  P.  S.  58  et  seq. ;  Goddard,  133  et  seq.  And  accordingly  the 
use  of  level  crossings  constructed  by  a  railwav  co.,  under  the  obli^tion  im- 

ad  by  their  Act  of  making  communications  between  severed  portions  of  the 
.,  will  not  be  restricted  to  the  purposes  for  which  the  land  was  used  when 
the  railway  was  made :  United  Land  Co.  y.G.  E.  By.  Co.,  10  Oh.  586. 

Where  one  of  two  pieces  of  land  connected  by  a  level  crossing  provided 
under  the  Bail  ways  Clauses  Consolidation  Act,  1845,  was  conveyed  away 
without  any  reservation  of  a  right  of  way  over  the  land  retained,  the  right  to 
the  level  crossing  was  held  to  be  altogether  abandoned  :  Midland  By.  Co.  v. 
GHhbU,  (1895)  2  Oh.  827,  0.  A. ;  (1895)  2  Oh.  129.  But  a  right  of  way  oyer 
a  passage  granted  by  a  lease  (containing  a  covenant  by  lessee  to  do  nothing 
to  the  annoyance,  &c.,  of  lessor  or  his  adjoining  tenants  or  occupiers)  wiU 
not  be  allowed  to  be  used  so  as  to  cause  a  nuisance,  e.g.,  by  making  it  a  noisy 
access  to  a  noisy  entertainment :  Collins  v.  Slade,  23  W.  B.  199. 

A  conveyance  of  premises,  together  with  the  exclusive  use  of  a  gateway 
under  part  of  a  house,  described  by  ite  dimensions,  was  held  to  pass  not  a 
mere  right  of  way,  but  the  right  to  use  the  gatewav  for  all  lawful  purposes : 
Beilly  v.  Booth,  44  Oh.  D.  12,  0.  A.  For  case  in  wnich  a  railway  co.  having 
defined  their  lessee's  right  of  way  could  not  afterwards  alter  it,  see  Deacon  v. 
8.  E.  By.  Co.,  61  L.  T.  377. 

That  a  grant  of  land  together  with  all  ways  appertaining  will  not  bind  the 
grantor  to  ^rant  new  easements  over  land  acquired  by  him  under  an  indosure 
award,  in  heu  of  old  easemente  extinguishea  by  the  indosure,  see  Turner  v. 
Crush,  4  App.  Oa.  221. 

The  devisee  of  a  servient  tenement  under  a  will  who  by  paying  off  a 
mortga^  acquires  from  the  mortgagee  the  property  free  from  any  easement, 
has  a  right  so  to  hold  it  as  against  the  devisee  of  the  dominant  tenement,  who 
is  eouaUy  a  volunteer  with  himself :  Taws  v.  Knowles,  (1891 J  2  CI.  B.  564, 0.  A. 

The  grantee  of  a  right  of  way  which  has  been  obstructed  by  the  grantor  is 
entitled  to  deviate  over  the  grantor's  land,  without  enforcing  the  removal  of  the 
obstruction,  and  to  protection  by  injunction :  Selby  v.  Nettle/old,  9  Ch.  11 1 , 1 15« 

As  to  the  nature  of  the  private  right  of  access  from  a  house  to  the  adjoining 
highway  and  the  right  to  sue  in  respect  of  interference  by  an  unreasonable 
use  of  the  highway,  see  Fritz  v.  Hobson,  14  Oh.  D.  542;  Chaplin  v.  Westminster 
Corp.,  (1901)  2  Oh.  329 ;  and  as  to  injunction  against  unreasonable  use  of  a 
street  by  traders  resident  therein,  see  A.  G.t.  Brighton,  &c.  Supply  Assoc. f 
(1900)  1  Ch.  276,  0.  A. 

As  to  the  presumption,  in  the  case  of  a  towing-path,  that  river  commrs  have 
acquired  an  easement  merely,  and  not  the  soil,  see  Lee  Conservancy  Board  v« 
Button,  6  App.  Oa.  685. 

The  refusal  of  a  mandatory  injunction  does  not  take  away  the  right  of  the 
Pit  aa  owner  of  a  right  of  way  to  remove  on  notice  an  obstructing  houae : 
Lam  r.  Capsey,  (1891)  3  Oh.  411. 
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Although  a  tenant  cannot,  as  against  his  landlord,  aoquire  an  easament 
{BushU  t.  Harford,  2  £a.  607;  Gayfard  y.  MoffaU^  4  Ch.  133,  13d),  tiie 
tenant  of  '*  land-locked  "  land  inUX  be  entitled  to  a  way  of  necessity  for  the 
purposes  of  his  tenancy  oyer  an  outer  close  belonging  to  his  landlord :  Qay- 
ford  y.  MoffaU,  mijp.  The  implied  right  of  way  of  necessity  passes  by  way  of 
re-grant,  and  is  limited  by  the  necessity  which  created  it :  CcrwraiUm  of 
London  y.  Eigg9,  13  Ch.  D.  798 ;  Midland  By.  Co.  y.  MxUs,  33  Ch.  D.  632. 
And  see  Dantd  y.  Anderson,  8  Jur.  (N.  S.)  328 ;  Qale,  155  et  seq. ;  Goddaid, 
345«<Mg. 

That  such  a  way  of  necessity  will  pass  where  the  owner  of  two  doses,  one 
of  which  can  only  be  reached  by  the  other,  deyises  them  to  two  different 
persons,  see  Pearaon  y.  Spencer,  3  B.  &  S.  761 ;  and  as  to  the  right  of  grantor 
to  select  one  of  seyeral  ways,  see  Bolton  y.  B.,  11  Ch.  D.  968. 

As  to  an  implied  grant  of  a  right  of  way,  see  EspUy  y.  W\lke»,  L.  B.  7  Ex. 
298 ;  and  see  Brown  y.  Alabaster,  37  Ch.  D.  490,  where  a  right  of  way  oyer 
a  formed  road  leadine  to  a  gate,  useless  without  the  way,  was  held  to  pass; 
and  see  NickolU  y.  N.,  W.  N.  (00)  4 ;  81  L.  T.  811 ;  and  that  there  cannot  be 
a  way  of  necessity  where  the  land  is  at  a  higher  leyel  than  an  adjoining  high- 
way to  which  access  is  possible,  see  Titchmarah  y.  Boyston  Water  Co.,  W.  N. 
(99)  256 ;  81  L.  T.  673 ;  and  as  to  the  application  of  the  doctrine  of  impHed 
grant  to  a  right  of  way,  see  Tawes  y.  Knowles,  39  W.  B.  512. 

In  order  to  support  a  right  of  way  by  prescription  there  must  haye  been 
a  user  raising  a  reasonable  inference  of  continuous  enjoyment :  HoUins  y. 
Verney,  13  Q.  B.  D.  304,  C.  A. ;  where  the  right  is  claimed  by  yirtue  of  forty 
years*  enjoyment  under  the  Prescription  Act,  the  time  during  which  &e 
seryient  tenement  has  been  yested  in  a  tenant  for  life  cannot  be  deducted : 
Symona  y.  Leaker,  15  Q.  B.  D.  629 ;  and  see  Laird  y.  Brigga,  19  Ch.  D.  22, 
C.A. 

A  right  of  way  may  be  appendant  or  appurtenant  to  a  fishery :  Hanhury  y. 
Jenkins,  70  L.  J^  Ch.  730. 

PT7BLIC  "WAY. 

^  The  dedication  to  the  public  of  a  right  of  way  across  a  field  may  be 
limited  by  the  right  of  the  owner  of  the  soil  to  plough  it  up  periodically  in 
due  course  of  farming ;  and  any  interference  on  behalf  of  tne  public  with 
this  right  in  the  owner  constitutes  a  trespass :  Arnold  y.  Blaker,  L.  £.  6  Q.  B. 
433 ;  Mercer  y.  WoodgaU,  L.  E.  5  Q.  B.  26. 

Dedication  of  a  right  of  way  from  continuous  user  can  only  be  presumed 
in  fayour  of  the  public  generally,  not  of  the  inhabitants  of  a  particular  parish : 
Bermondsey  Vestry  y.  Brown,  1  Eq.  204. 

As  to  Bi&ciency  of  eyidence  of  public  user  in  the  case  of  a  mountain  path 
in  a  thinly-populated  district,  see  Macpherson  y.  Scottish  Bights  of  Way  Soc., 
13  App.  Ca.  744 ;  and  see  Mann  y.  Brodie,  10  App.  Ca.  978. 
'    As  to  eyidence  of  user  in  support  of  presumed  dedication  of  a  way  oyer 
copyholds,  see  Poicers  y.  Bathurst,  49  L.  J.  Ch.  294;  42  L.  T.  123;  28  W.  B.  390. 

As  to  the  circumstances  under  which  a  cul-de-sac  may  be  a  highway,  see 
Bourke  y.  Davis,  44  Ch.  D.  110. 

As  to  the  right  of  the  public  in  respect  of  strh)s  by  the  side  of  the  highway, 
see  Nicol  y.  Beaumont,  53  L.  J.  Ch.  853;  60  L.  T.  112;  CuHis  y.  Westeven 
County  Council,  45  Ch.  D.  504 ;  Belmore  {Ctess.)  y.  Kent  County  Council^  (1901) 
1  Ch.  873. 

User  of  a  highway  for  a  purpose  other  than  that  of  a  highway  may  consti- 
tute a  trespass  as  against  the  owner  of  the  soil :  Harrison  y.  Dum  of  Butland^ 
(1893)  1  a  B.  142,  C.  A. ;  Beg.  y.  PraU,  4  E.  &  B.  860;  Hickman  y.  Maisey, 
(1900)  1  a  B.  142,  C.  A. 

As  to  the  presumption  that  the  soil  of  a  highway  passes  to  the  grantee  of 
adjoining  laind  ad  medium  filum  vtoe,  and  that  such  presumption  does  not 
apply  to  land  intended  to  be  used  as  a  highway,  but  neyer  dedicated  to  the 
puolic,  see  Leigh  y.  Jack,  5  Ex.  D.  264,  0.  A. ;  and  that  the  presumj>tion 
applies  to  streets  in  a  town  as  well  as  to  highways  in  the  countxy,  and  is  not 
rebutted  by  the  fact  that  the  yendor  is  the  owner  of  the  soil  beyond  the 
medium  filum  vias,  see  In  re  Whitens  Charities,  Charity  Commrs  y.  London  Corp., 
(1898)  1  Ch.  659 ;  whether  it  applies  to  a  lease,  qu. :  Landroek  y.  Met.  List 
By.  Co.,  W.  N.  (86)  195. 

Where  documents  of  title  are  reepectiyely  sufficient  to  pass  the  soil  ad 
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medium  filum  vioBy  houses  on  opposite  sides  of  a  street  are  adjacent  or  con- 
tiguous to  each  other :  Haynes  v.  King^  (1893)  3  Ch.  439. 

An  injunction  to  restrain  the  obstruction  oi  a  public  way  may  be  obtained 
in  respect  of  the  particular  private  injury  to  uie  Pit  without  making  the 
A.  G.  a  party :  Cook  v.  Mayor  of  Bathy  6  Eq.  177 ;  Spencer  v.  Z.  &  B.  By, 
Co.,  8  Sim.  193. 

The  yestry  of  a  parish  could  not  maintain  a  suit  to  restrain  the  infringe- 
ment of  a  public  right  of  way,  except  as  relators  on  information  by  the  A.  G. : 
Bermondsey  Vestry  v.  Brown,  1  Eq.  204.  The  A.  G.  may  sue  to  restrain  such 
interference  without  proof  of  public  injury :  A,  0,y*  Shrewsbury  Bridge  Co,, 
^1  Ch.  D.  752. 

Surveyors  of  highways  will  not  be  restrained  by  injunction  from  removing 
that  which  has  l^en  decided  to  be  an  obstruction  to  a  public  highway: 
Bagshaw  y.  Buxton  Board,  1  Ch.  D.  220 ;  and  see  Turner  v.  Bingwood  Board, 
9Eq.418. 

A  local  authority  having  only  a  limited  statutory  property  in  a  street,  so 
far  as  necessary  for  their  control  of  it  and  its  safe  and  convenient  user  (see 
Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  C.  A.),  could  not  maintain  an  action 
for  an  injunction  to  restrain  the  carrying  of  telephone  wires  across  the 
street :  Wandsworth  Board  of  Works  v.  United  Telephone  Co.,  13  Q.  B.  D.  904, 
C.  A. 

Under  18  &  19  V.  c.  120,  s.  96,  streets  in  the  metropolis  are  vested  in  the 
vestry  only  so  long  as  they  are  highways,  and  if  they  are  legally  stopped  up 
or  diverted,  the  interest  of  the  vestry  determines:  Bolls  v.  Vestry  of  St. 
Oeorge's,  14  Ch.  D.  785,  C.  A. 

As  to  the  power  of  a  lighting  company,  under  an  Act  empowering  them  to 
lay  underground  wires,  to  break  up  the  surface  of  streets  and  make  excava- 
tions, see  City  of  Montreal  y.  Standard  Light  and  Power  Co.,  (1897)  A.  C. 
527. 

And  as  to  the  power  of  a  telephone  company,  acting  under  a  licence  from 
the  Poslmaster-General  pursuant  to  the  Telegraph  Acts,  1863,  1878,  and 
1892,  to  break  open  a  street  without  obtaining  the  previous  consent  of  the 
local  tramway  company  who  is  liable  to  repair  the  street  or  public  road: 
Bristol  Tramways  and  Carriage  Co.  v.  National  Telephone  Co.,  (1899)  2 
Ch.  282. 

The  power  of  a  railway  co.  to  divert  a  road,  under  sect.  16  of  the  Eailways 
Clauses  Act,  1845,  is  exerciseable  only  when  the  road  presents  an  actual 
obstacle  to  the  line,  and  not  merely  for  the  purpose  of  saving  the  co.  expense : 
Pugh  v.  Golden  Valley  By.  Co.,  15  Ch.  D.  330,  C.  A. ;  Morris  v.  Tottenham 
and  Forest  Oate  By.,  (1892)  2  Ch.  47 ;  and  that  sect.  63  (providing  for  substi- 
tution of  roads  previous  to  interference  with  existing  roads)  applies  to  a 
permanent  as  well  as  a  temporary  diversion,  see  A.  G.  y.  Barry  Bocks  and 
Mail.  Co.,  35  Ch.  D.  673. 

That  the  seashore  is  not  a  public  highway,  see  Llandudno  Urban  Council 
V.  Woods,  (1899)  2  Ch.  705  (following  Blundell  v.  Catterall,  5  B.  &  Aid. 
268),  where  the  Court  made  a  declaration  that  the  Deft  was  not  entitled  to 
deliver  addresses  on  the  seashore  without  the  consent  of  the  Pits,  but  held 
that  the  matter  was  too  trivial  to  justify  the  granting  of  an  injunction. 

A  pipe  which  merely  discharges  water  from  a  highway  on  to  land  is  not  a 
drain  within  sect.  67  of  the  Highway  Act,  1835  (5  &  6  W.  IV.  c.  50),  nor 
can  the  right  to  use  it  be  acquired  as  an  easement  to  the  public  right  of 
passage:  A.  G.  v.  Copeland,  (1901)  2  K.  B.  101. 

(v.)— WATBB  BIGHTS. 

1.  Injunction  against  diverting  or  diminishing  Fhic  of  Water. 
IjBT  the  Deft  &c.,  be  restrained  from  diverting  the  water  in  the 
pondB  or  springs  situated  &c.,  bo  as  to  prevent  the  same  from  flowing 
into  the  river  P. ;  and  from  employing  any  steam  engines,  pumps,  or 
any  other  means  of  using  the  water  in  the  said  ponds  or  springs  so  as 
to  diminish  the  quantity  of  the  said  water  which  flows  into  the  said 
river;  And  also  from  diverting  the  course  of  the  water  which  flows 
from  surface  springs  on  the  south  side  &c.,  so  as  to  prevent  the  same 


693  Injunctions.  [aUP.  mi. 

from  flowing  in  its  natural  course  towards  and  into  the  said  n?er. 
(Parties  agreeing  that  the  legal  right  should  be  decided  by  the  Comt), 
Declare  that  the  Pit  is  not  entitled  to  the  use  of  the  water  in  the 
reservoir,  nor  to  the  use  of  the  water  in  the  pond  called  P.  pond.— 
Ennor  v.  Barwell,  V.-C.  S.,  12  July,  1860,  A.  2331. — Leave  was  after- 
wards given  to  bring  an  action :  S,  C,  1  D.  F.  ft  J.  530. 

2.  Plaintiff* 9  Claim  to  Dam  disallowed — Injunction  against  diverting 

— Operation  of  Injunction  suspended. 

Disallow  the  claim  of  the  Pit  that  he  is  entitled  by  prescription  to 
dam  up  the  water  of  the  lake  called  LI —  Cw —  in  the  pleadings  men- 
tioned. And  Let  the  Defts,  their  servants,  agents  and  workmen  be 
perpetually  restrained  from  taking  any  water  from  the  aforesaid  lake 
for  the  purpose  of  supplying  their  district  with  water,  and  from  doing 
any  other  act  for  that  purpose  whereby  the  flow  of  water  in  the  stream 
and  through  and  by  the  Pit's  mill  and  lands  in  the  pleadings  men* 
tioned  shall  be  diminished.  But  the  ox>eration  of  the  said  injunction 
is  hereby  suspended  until  after  the  —  day  of  — ,  and  in  case  notice  of 
appeal  from  this  judgment  shall  be  given  untU  after  such  appeal  shall 
have  been  disposed  of.  Tax  as  between  solr  and  client  the  Deft's  costs 
of  this  action  so  far  as  the  same  have  been  increased  by  the  Pit's 
aforesaid  claim  of  prescription,  and  also  tax  as  between  party  and 
party  the  Pit's  costs  of  this  action,  except  so  far  as  the  same  have  been 
increased  by  the  aforesaid  claim. — Usual  set-off  and  direction  lor 
payment  of  balance. — See  Boberis  v.  The  Gioyrfai  Dtstriei  Qnui^ 
Kekewich,  J.,  26  Jan.  1899,  B.  326 ;  (1899)  1  Ch.  683 ;  S.  C,  (1899) 
2  Ch.  608,  C.  A. 

3.  Injunction  to  restrain  interruption  of  Water  Suppfy — Mandatory 

Injunction  to  restore  Same — Inquiry  as  to  Damages — OperaUm 
of  Injunction  suspended. 

Declare  that  the  Pits  and  the  Defts  B.  &c.,  are  entitled,  aooording 
to  their  respective  interests  in  the  messuage  called  &c.,  now  in  the 
Pits'  occupation,  and  situate  &c.,  to  the  free  and  uninterrupted  enjoy- 
ment of  the  supply  of  water  to  the  said  messuage  for  the  use  of  the 
occupiers  thereof,  from  the  Deft  H.'s  land,  called  &c.,  and  all  ancient 
wells,  springs,  troughs,  and  drains  therein  as  such  supply  of  water  has 
heretofore,  and  up  to  the  interruption  thereof  by  the  Deft  H.,  been 
enjoyed  as  in  the  (bill)  mentioned ;  And  Let  the  said  Deft  H.,  lus 
servants  &c.,  be  perpetually  restrained  from  interrupting  or  int^- 
fering  with  the  said  supply  of  water  as  so  heretofore  enjoyed,  and 
from  in  anywise  infringing  the  Pit's  right  to  the  said  supply;  And 
Let  the  Deft  H.  restore  the  said  supply,  and  remove  from  his  said 
land  all  drains  and  works  whereby  the  said  supply  is  or  may  be,  wholly 
or  partially,  diverted  or  interfered  with.  But  the  operation  of  the  said 
injunction  is  hereby  suspended  for  the  period  of  three  months  from 
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this  date ; — And  Let  an  inquiry  be  made  wliat  sum  or  sums  the  said 
Deft  H.  ought  to  pay,  and  to  whom,  by  way  of  compensation  in 
damages  for  any  temporary  or  permanent  injury  occasioned,  or  to 
be  occasioned,  to  the  Pits  and  the  other  persons  interested  in  the  said 
messuage,  according  to  their  respective  interests  therein  by  his  inter- 
ruption of,  or  interference  with,  the  said  supply  of  water  thereto ; — 
And  Let  the  said  Deft  H.  pay  any  siun  or  sums  so  certified  to  the 
Pits  {names)  and  such  other  persons  (if  any)  as  may  be  named  in  the 
Master's  certificate  as  entitled  to  the  same. — Deft  H.  to  pay  all  costs 
of  the  suit.— See  Harrop  v.  Hirst,  V.-C.  B.,  13  March,  1872,  A.  706, 
altered  to  suit  Jackson  v.  Normanhy  Brick  Co,  Ld,,  (1899)  1  Ch.  438, 
0.  A.  [Form  10,  p.  665]. 

For  the  like  decree  against  diyerting  a  watercourse,  with  inquiry  as  to 
damages,  see  Ivimey  y.  Stacker,  1  Gh.  396. 

— to  restrain  a  local  board  from  drawing  off,  by  their  drainage  works, 
subterranean  waters,  and  thus  diverting  water  60m,  a  running  surface 
stream,  see  G.  Junction  Canal  v.  Shugar,  6  Ch.  483. 

— to  restrain  grantees  of  a  watercourse  from  altering  the  level  of  the 
watercourse  so  as  to  encroach  upon  the  grantor's  land,  and  from  causing  any 
diminution  in  the  overflow  of  water  at  the  weirs,  with  order  on  them  to 
restore  it  to  its  original  stato,  see  Taylor  v.  St,  HtlerCs  Corp,,  6  Ch.  D.  26. 

— to  restrain  riparian  owners  from  continuing  the  erection  of  a  weir,  and 
from  obstructing  the  rights  of  the  Pits  to  the  flow  of  the  wator,  according  to 
its  usual  course  and  volume  to  a  part  of  their  lands,  see  Belfast  Bopeworks 
Co.  V.  Boyd,  21  L.  B.  Lr.  560. 


4.  Declaration  of  Water  Rights  of  Canal  Proprietors^  and  Injunction 

to  restrain  Interference  theretcith, 

m 

Dbclabe  that  the  Pits,  as  the  owners  of  the  tenement  called  W.  Mm, 
are  entitled  to  the  W.  stream,  and  to  the  waters  flowing  in  a  defined 
and  natural  channel  into  and  forming  part  of  the  same,  as  such  stream 
and  waters  have  been  accustomed  (before  the  interference  therewith 
&c.)  to  flow  down  to  the  said  tenement,  subject  to  the  ordinary  and 
reasonable  use  of  the  said  stream  and  waters  by  the  riparian  owners 
higher  up  on  the  said  stream;  And  Declare  that  the  diversion  by 
Defto  of  the  said  stream  and  waters  into  their  reservoir  &c.,  for  the 
purpose  of  supplying  water  to  the  town  of  S.,  is  not  within  such 
ordinary  or  reasonable  use ;  And  Declare  that  the  Pits,  under  and  by 
virtue  of  the  powers  contained  in  the  Acts  of  Parliament  in  the 
pleadings  mentioned,  are  entitled  to  use  the  said  stream  and  waters  as 
the  same  have  been  accustomed  (before  such  interference  as  aforesaid) 
to  flow  down  to  and  into  their  canal,  so  far  as  the  said  stream  and 
waters  are  required  for  the  supply  and  navigation  of  their  canal,  and 
subject  to  such  ordinary  and  reasonable  use  by  upper  riparian  owners 
as  hereinbefore  mentioned;  And  Let  the  Defts  &c.,  their  servants  &c.y 
be  restrained  from  diverting  into  their  reservoir  or  otherwise  the  said 
stream  and  waters,  so  as  to  interfere  with  the  supply  of  water  required 
for  the  navigation  of  the  said  canal. — Order  of  L.  JJ.,  subject  to  the 

VOL.  I.  Q  Q 
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abore-mentioiied  Tariatioiu,  affirmed. — ^AppellantB  to  pay  to  reepom- 
dents  their  coeta  of  appeal. — Gaase  ronitted  back  to  (Court  oi 
Chanceiy)  to  do  therein  as  shall  be  just  and  consistent  with  this 
variation  and  judgment. — See  WiUt  and  Berks  Canal  Co.  t.  Swindon 
Waierworh  Co.,  Lords'  Journals,  15  June,  1875;  L.  R  7  H.  L.  697, 
715;  9Gh.451. 


6.  Declaration  against  draining  Surface  Watery  or  laying  Sewer 
itithout  License — Injunction  and  Mandatory  Injunction  mthout 
prejudice  to  future  Exercise  of  Statutory  Powers. 

Declare  that  the  Defts  are  not  entitled,  without  the  leave  or  license 
of  the  Pit,  to  drain  the  surface  water  from  —  Street,  or  from  any  of 
the  roads  or  streets  in  the  parish  of  — ,  into  the  Pit's  pond  or  land  in 
the  pleadings  mentioned,  or  to  lay  down  or  make  on  the  Pit's  said 
land,  or  to  use  any  drain  pipe  or  trench  for  any  such  purpose ;  And 
order  and  adjudge  the  same  accordingly;  And  Let  the  Defts,  tiieir 
servants  and  agents,  except  with  such  leave  and  license  as  aforesaid, 
be  perpetually  restrained  from  draining  such  surface  water  into  the 
Pit's  pond  or  land,  and  from  laying  down  or  making  on  the  Pit's  said 
land,  and  from  using  any  drain  pipe  or  trench  for  any  such  purpose  as 
aforesaid,  and  from  trespassing  on  the  Pit's  said  premises ;  And  Let 
the  Defts  forthwith  remove  all  drain  pipes  and  trenches  so  laid  down 
or  made  as  aforesaid. — Dismiss  the  Defts'  counterclaim. — ^Defts  to  pay 
Pit's  costs  of  action  and  counterclaim,  to  be  taxed. — ^Order  to  be  with- 
out prejudice  to  the  future  exercise  by  the  Defts  of  any  statutory 
powers  vested  in  them. — See  Croydsdale  v.  The  Sunbury-on- Thames 
Urban  District  Council,  Stirling,  J.,  6  Aug.,  1898,  A.  3117;  (1898) 
2  Oh.  515,  altered  to  suit  Jackson  v.  Normanhy  Brick  Co.  Ld,y  (1899) 
1  Ch.  438,  0.  A.  [Form  10,  p.  565]. 


6.  Declaration  that  Land  is  Part  of  Bed  ofEiver, 

Deglabb  that  the  strip  of  land  claimed  by  the  Pits  was,  at  the  date 
of  the  commencement  of  this  action,  part  of  the  bed  of  the  river  Thames, 
and  as  such  is  the  property  of  the  Deft,  and  that  the  Pits  had  all  the 
rights  of  riparian  proprietors  so  far  as  their  land  extends. — Discharge 
the  judgment  dated  —  (whereby  it  was  declared  that  such  land  be- 
longed to  the  Pits  and  was  not  part  of  the  bed  of  the  river',  and 
dismiss  the  action. — ^Plts  to  pay  Deft's  costs  of  action  and  appeal,  in- 
cluding the  costs  of  the  three  copies  of  the  shorthand  writer's  notes  of 
the  evidence  taken  in  the  Court  below  for  the  use  of  this  Court,  and 
also  the  costs  of  the  photographs  taken  by  the  direction  of  the  Judge 
on  the  —  day  of  — ,  to  be  taxed. — See  Hindson  v.  Ashby^  0.  A., 
31  March,  1896,  A.  1559;  (1896)  1  Ch.  78,  C.  A. 


SECT.  IV.]  Water  Rights.  696 

7.  Obstruction  of  Namgable  Stream  restrained — Mandatory  It^unction 

to  remove  Obstructions. 

Let  fhe  Deft,  liis  servants  &o.,  be  restrained  from  erecting  or  con- 
structing any  platform,  piles,  or  other  erections  or  works  in  or  above 
the  river  S.,  beyond  the  line  of  his  quay,  and  from  otherwise  obstruct- 
ing the  navigation  of  the  river  [or  the  public  use  of  his  qiiay  for  the 
purpose  of  mooring  vessels  along  the  same]  ;  And  Let  the  Deft  forth- 
with remove  all  such  platforms,  piles,  and  other  erections  and  works. — 
See  A.  O.  v.  Terry ^  as  varied  on  appeal  by  omitting  the  words  in  brackets, 
L.  C,  3  March,  1874,  A.  612 ;  9  Oh.  423  ;  as  altered  to  suit  Jackson  v. 
Normanhy  Brick  Co,  Ld.y  (1899)  1  Ch.  438,  0.  A.  [Form  10,  p.  665]. 


8.  Obstruction  of  Wharfinger* s  Right  of  Access  to  the  Thames 

restrained. 

Lbt  the  Defts,  the  wardens  &c.,  of  the  Fishmongers  of  the  dty  of 
London,  their  servants,  contractors,  and  agents,  be  perpetually  re- 
strained from  making  or  putting  up  any  embankment  facing  their 
property  on  the  south  side,  and  facing  the  Fit's  property  on  the  west 
side  thereof,  or  constructing  any  other  works  or  doing  any  other  thing 
whereby  the  Fit's  right  of  access  to  the  river  Thames  on  the  west  side 
of  his  wharf  in  the  (bill)  mentioned,  or  the  privilege  heretofore  enjoyed 
by  the  Fit  of  laying  and  mooring  craft,  and  loading  and  unloading, 
embarking  and  disembarking  goods  on  the  west  side  of  his  said 
wharf,  directly  from  the  river,  may  be  defeated,  destroyed,  or  preju- 
diced ;  and  also  from  continuing  any  works  or  creating  or  continuing 
any  obstructions  so  as  to  interfere  with  the  Fit's  right  of  access  to  the 
river,  and  privilege  as  aforesaid ;  And  Let  the  Defts,  the  Conservators 
of  the  river  Thames,  be  in  like  manner  restrained  from  selling  any 
part  of  the  shore  or  granting  or  continuing  any  authority  or  license 
to  the  other  Defts,  whereby  the  Defts,  the  Fishmongers'  Co.,  their 
servants,  contractors,  or  agents,  may  be  authorized  or  empowered  to 
make  or  put  up  any  embankment  on  the  south  side  of  their  premises, 
and  from  creating  or  continuing  any  obstructions  whereby  the  Fit 
may  be  stayed,  impeded,  or  prejudiced  in  the  right  or  privilege  here- 
tofore enjoyed  by  him  of  free  access  to  and  from  his  said  wharf  from 
and  to  the  river  on  the  west  side  of  his  wharf,  and  of  mooring  or 
laying  craft  on  the  river,  or  loading  or  unloading  goods  directly  into 
or  from  his  said  wharf  into  or  from  the  river. — Directions  as  to  costs. — 
See Lyony.  Fishmongers*  Co.,  Y.-C.  M.,  3  May,  1875,  B.  1002.  Eeversed 
by  C.  A.,  30  July,  1875,  B.  2112;  10  Ch.  679;  but  restored  H.  L., 
27  July,  1876,  1  App.  Ca.  662. 

For  an  injunction  to  restrain  a  railway  co.  from  taking  water  from  the 
river  0am  for  the  supply  of  the  Oambridge  Station  so  as  to  impede  or  injure 
the  navi^tion  of  the  river,  see  ^.  6^.  v.  &.  E,  By.  Co.,  6  Oh.  672, 

For  injunction  to  restrain  owner  of  a  servient  tenement  from  building  a 
small  house  over  a  line  of  underground  pipes  which  supplied  the  dominant 
tenement  with  water,  see  GoodhaSt  v.  Hyett,  25  Oh.  D.  182, 

qq2 
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NOTES, 

Tlie  diyenion  or  obttrootion  of  the  flow  of  water  in  a  fltream  will  be 
restrained  by  injunction  at  the  suit  of  the  riparian  owner  thereby  affected : 
Rohinton  y.  L.  Byron,  1  Bro.  C.  0.  588 ;  Elwdl  v.  Crowther,  31  Beay.  163. 

Although  the  riparian  owner's  right  is  not  limited  by  the  actual  damage 
sustaiDod  {Bickett  v.  Mvm\  L.  E.  1  H.  L.  Sc.  47 ;  E,  Norbury  v.  Kitchin^ 
15  L.  T.  501 ;  RoberU  v.  Qwyrfai  Distrid  Council,  (1899)  1  Ch.  583,  ««/»., 
Form  2,  p.  592),  a  diyersion  of  water  by  license  m>m  an  upper  riparian 
owner  will  not,  when  the  water  has  been  returned  to  the  stream  undiminished 
and  uninjured,  giye  a  lower  riparian  owner  any  right  of  action :  Kensit  y. 
G.  E,  Ry.  Co.,  27  Ch.  D.  126,  C.  A. ;  23  /6.,  566;  and  see  W.  Cumberland 
Iron  Co.  y.  Kenyon,  11  Ch.  D.  782,  C.  A.;  Mostyn  y.  Atherton,  (lK99)  2  Ch. 
360 ;  following  Dudden  y.  C/uWm  Union,  1  H.  &  M.  627 ;  and  holding  that 
the  licensee  of  a  local  authority  was  not  entitled  to  interfere  with  the  uatoral 
flow  of  a  stream  at  its  source. 

As  to  the  right  of  a  riparian  owner  to  the  ordinary  use  of  water  flowing 
pjast  his  land,  and  also,  proyided  he  does  not  thereby  interfere  with  the 
rights  of  other  proprietors  a^ye  and  below,  to  the  extraordinary  use,  see  Miner 
y.  Oilmour,  12  Moo.  P.  C.  156;  Bd/aH  Ropeworka  Co.  y.  Boyd,  21  L.  fi.  Ir. 
560.  C.  A. 

Tlie  owner  of  land  containing  underground  water,  which  percolates  by 
undefined  channels  and  flows  to  the  land  of  a  neighbour,  has  the  right  to 
diyert  or  appropriate  the  percolating  water  within  his  own  land  so  as  to 
depriye  his  neig:hbour  of  it :  Acton  y.  Blundell,  12  M.  &  W.  324 ;  Chasemore 
y.  Richards,  7  H.  L.  C.  349 ;  Bradford  y.  Pfckles,  (1895)  A.  C.  587.  And  his 
right  is  the  same  although  his  motiye  be  not  to  improye  his  own  land,  but  to 
maliciously  injure  lus  neighbour  or  induce  lus  neighbour  to  buy  him  out 
(5.  C);  it  being  a  general  principle  of  law  that  the  legal  use  of  property  is 
not  rendered  illegal  because  it  is  prompted  by  a  motiye  which  is  improper  or 
eyen  malicious:  8.  (7.,  and  see  Alien  y.  flood,  (1898)  A.  C.  1;  Ajrllo  y. 
Worsley,  (1898)  1  Ch.  274 ;  but  any  pollution  by  him  of  the  common  source, 
so  as  to  interfere  with  the  beneficial  use  by  a  neighbour  of  the  water  which 
reaches  his  well,  will  be  restrained :  Balhird  y.  Tomlinson,  29  Ch.  D.  115, 
C.  A.  (reyersing  26  Ch.  D.  194) ;  and  see  Snow  y.  Whitehead,  27  Ch.  D. 
588.  And  so  il,  with  the  water,  silt  forming  a  support  to  the  neighbour's 
land,  is  withdrawn:  Jordeson  y.  Sutton,  Ac.  Gas  Co.,  (1899)  2  Ch.  217,  C.  A. 

A  railwaj  co.,  being  riparian  proprietors,  were  entitled  to  take  a  reason- 
able quantity  of  water  for  supplying  locomotiyes,  and  the  general  purpoees 
of  a  ndlway  station  :  Earl  of  Sandwich  y.  G.  N.  Ry.  Co.,  49  L.  J.  Ch.  225; 
27  W.  E.  616;  10  Ch.  D.  707. 

Turning  the  natural  grayitation  of  the  water  into  water  power  is  a  reason- 
able use  :  Belfast  Ropeworks  Co.  y.  Boyd,  21  L.  E.  Ir.  560. 

A  riparian  owner  cannot,  except  as  against  himself,  confer  on  one  who  is 
not  a  riparian  owner  any  right  to  use  uie  stream :  Ormerod  y.  Todmcrden 
Mills  Co..  11  a  B.  D.  155. 

The  rights  inter  se  of  riparian  owners  on  a  tidal  nayigable  riyer  and  on  an 
inland  stream  do  not  differ ;  and  the  right  of  a  wharfinger  to  bring  an  action 
in  respect  of  an  obstruction  which  depriyes  him  of,  or  renders  less  easy, 
access  to  his  wharf,  is  not  limited  by  the  extent  to  which  his  interest  in  ue 
public  right  of  nayigation  has  been  affected,  but  extends  to  interferenoe  with 
his  priyate  right  as  a  riparian  owner  :  Lyon  y.  Fishmongers^  Co.,  1  App.  Ca. 
662  (reyersing,  10  Ch.  679),  sup.  Form  8 ;  North  Short  Ry.  y.  Pion,  14 
App.  Ca.  612 ;  and  see  A.  Cf,  y.  E.  Lonsdale,  7  £q.  377 ;  Exeter  Corp.  y.  E. 
Devon,  10  Eq.  234  ;  A.  G.  y.  Tliames  Conservators,  1  H.  &  M.  1 ;  Reams  y. 
Cordwainers*  Co.,  6  C.  B.  N.  S.  388 ;  Reg.  y.  G.  N.  Ry.  Co.,  9  Q,  B.  315. 

As  to  the  distinction  between  the  primd  facie  right  of  a  riparian  owner  in 
respect  of  a  natural  watercourse,  and  his  right  in  respect  of  an  artificial 
watercourse,  which  must  rest  on  some  grant,  either  proyed  or  presumed,  or 
on  some  other  legal  origin,  see  Rameshur  y.  Koonj,  14  App.  Ca.  121 ;  and  as 
to  the  acquisition  of  riparian  rights  in  artificial  streams,  see  Blickbume  y. 
Somers,  5  L.  E.  Ir.  1 ;  Kewnt  y.  G.  E.  Ry.  Co.,  27  Ch.  D.  122.  C.  A. ;  R^ierU 
y.  Richards,  50  L.  J.  Ch.  297 ;  44  L.  T.  271  (see  51  L.  J.  Ch.  944,  C.  A.); 
following  SuteUffe  y.  Booth,  32  L.  J.  Q.  B.  136;  9  Jur.  N.  S.  1037 ;  Hanna  y. 
Pollock,  (1900)  2  I.  E.  664 ;  Burrows  v.  Lang,  70  L.  J.  Ch.  607, 
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In  order  to  giye  rise  to  riparian  rights,  the  land  must  be  in  actual  daily 
contact  with  the  stream :  North  Shore  By,  v.  Pion,  14  App.  Oa.  612. 

Whether  riparian  owners  can  establish  a  private  right  of  way  over  a 
stream,  or  a  right  of  boating  for  recreation  for  themselyes  and  their  friends 
by  custom,  ju. ;  Bowrke  y.  DavUy  44  Ch.  D.  110. 

As  estabhsihing  the  right  of  a  riparian  owner  on  the  Thames  to  compen- 
sation for  the  loss  of  his  water  frontage  by  the  construction  of  the  Embank- 
ment, see  D.  Buccleuch  v.  Metr<tpvlitan  Board  of  Worksy  L.  B.  6  H.  L.  418 ; 
Mttropolitan  Board  of  Works  v.  M'Carthy,  L.  E.  7  H.  L.  243. 

An  eaaement  exercised  for  the  benefit  of  the  dominant  estate,  e.^.,  a  right 
to  open  sluices  or  locks  when  a  river  is  in  flood,  is  not  invalid  merely  because 
from  the  very  nature  of  the  right  its  exercise  by  the  dominant  estate  confers 
some  benefit  upon  other  tenements :  Simpeon  v.  Oodmanchester  Corp,,  (1897) 
A.  C.  696,  H.  L. ;  affirming  the  decision  of  the  Court  of  Appeal,  8.  C,  (1896) 

1  Ch.  214. 

An  enjoyment  by  virtue  of  a  lease  is  not  an  *'  enjoyment  as  of  right" 
which  can  confer  a  prescriptive  right  to  a  watercourse  after  expiration  of  the 
lease :  Chamber  Colliery  Co.  v.  Hopwood,  32  Ch.  D.  649,  C.  A. ;  and  as  to 
evidence  of  unity  of  possession  negativing  such  enjoyment,  see  Outram  v. 
Maude,  17  Ch.  D.  391. 

The  presumption  that  a  grant  of  land  (of  any  tenure  :  see  Tilbury  v.  Silva, 
45  Ch.  D.  98)  passes  the  adjoining  half  of  the  bed  of  a  river  may  be  rebutted 
by  circumstances  showing  a  contrary  intention  at  the  time,  but  not  by 
ourcumstances  arising  subsequently :  MuMethvmit  v.  Newlay  Bridge  Co.,  33 
Ch.  D.  133,  C.  A. 

As  to  the  circumstances  imder  which  a  strip  of  land  is  to  be  deemed  to  have 
ceased  to  form  part  of  the  bed  of  a  river,  and  that  regard  must  be  had  to  all 
such  material  circumstances  as  the  fluctuations  of  the  river,  the  nature  of  the 
land  and  its  growths  and  user,  see  Hindson  v.  Ashby,  (1896)  2  Ch.  1,  C.  A. ; 
9up,  Form  6. 

For  forms  of  orders  and  notes  relating  to  the  interference  with  the  rights 
of  riparian  owners  by  fouling  the  stream,  v.  in/.  Sect.  Y.,  ''NuiaAifOB"  (u.). 

ESCAPE  OF  WATEB. 

On  the  principle  that  a  man  who,  for  his  own  purposes  brings  on  his  land 
things  which  have  a  tendency  to  escape  and  cause  mischief  (e.^.,  water)  must 
take  care  that  they  do  not  get  on  to  his  neighbour's  land,  he  is  primd  facie 
answerable  for  all  damage  which  is  the  natural  consequence  of  its  escape : 
FUtcher  v.  Bylands,  3  H.  &  C.  774 ;  L.  R.  1  Ex.  265 ;  3  H.  L.  330 ;  Crompton 
V.  Lea,  19  Eq.  128 ;  Baird  v.  Williamson,  15  C.  B.  N.  S.  376 ;  and  see  Smith 
V.  Fletcher,  L.  B.  9  Ex.  64;  Westmijister  Brymbo  Co.  v.  Clayton,  36  L.  J.  Ch. 
476,  sup.  p.  577;  Evans  v.  Manchester,  Sec.  By.  Co.,  36  Ch.  D.  626;  Ballard 
V.  Tomlinson,  29  Ch.  D.  115,  C.  A. ;  National  Telephone  Co.  v.  Baker,  (1893) 

2  Ch.  186,  where  the  principle  was  applied  in  the  case  of  an  electric  curreni 
discharged  into  the  earth  beyond  the  control  of  the  person  so  discharging  it. 

But  when  the  escape  of  water  has  been  caused  by  vis  major,  or  the  act  of 
Gk>d,  or  by  percolation  and  gravitation,  the  Deft  will  not  be  hable :  Nichols  v. 
Marsland,  L.  B.  10  Ex.  255 ;  2  Ex.  D.  1 ;  Box  v.  Jubb,  4  Ex.  D.  76 ;  Wilson 
V.  Waddell,  2  App.  Ca.  95 ;  Dixon  v.  Met.  Board  of  Works,  7  Q.  B.  D.  418. 

And  it  seems  that  a  distinction  will  be  taken  between  water  trespassiug  by 
natural  overflow,  and  by  the  diversion  of  the  watercourse :  South  v.  Fletcher, 
L.  B.  9  Ex.  64;  Smith  v.  Kenrick,  7  C.  B.  515;  and  see  West  Cumbrrland 
Co.  V.  Kenyon,  11  Ch.  D.  783  (reversing  6  Ch.  D.  773),  that  if  the  escape  of 
water  is  only  the  result  of  the  proper  use  of  the  land,  whether  for  mining  or 
other  operations,  and  throws  no  new  burden  on  the  neighbour's  land,  such 
neighbour  has  no  right  of  action. 

A  canal  co.  being  bound  to  keep  the  water  in  their  canal  were  held  liable 
for  the  preventible  consequences  of  a  leakage  caused  by  third  parties :  Evans 
V.  M.  S.  and  L.  By.  Co.,  36  Ch.  D.  626. 

An  owner  whose  land  is  flooded  has  no  right  to  protect  himself  by  trans- 
ferring the  mischief  to  the  hmd  of  his  neighbour :  Whalley  v.  Lancashire  and 
Yorkshire  By.  Co.,  13  a  B.  D.  131,  C.  A. 

A  reversioner  whose  land  is  flooded  cannot  recover  damages  for  a  mere 
temporary  injury,  though  the  selling  value  of  his  reversion  is  thereby 
diminished :  Bust  v.  Victoria  Graving  Dock  Co.,  36  Ch.  D,  113. 
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AlthoQfli  the  owner  of  the  f oreehore  ia  not  bound  to  main  tain  a  m^oral 
barrier  otatdngle  on  the  f  oreehore  against  the  inroads  of  the  sea,  he  will  be 
restrained  from  remoTing  the  barrier  or  nsing  his  land  so  as  to  cause  an 
inroad  of  the  sea  to  the  mjury  of  the  adjoining  land :  A,  G.  t.  Tomline,  14 
Ch.  D.  58;  12/6.  214. 

A  right  by  immemorial  user  to  fix,  by  fixing  moorings  in  the  soQ  of  fore- 
shore, may  be  supported  either  as  an  ordinary  incident  of  the  nayigation,  or 
on  a  presumption  of  a  legal  origin  by  grant  from  the  Crown,  or  by  conceesion 
by  a  former  owner  of  the  foreshore :  A.  G.  t.  Wright,  (1897)  2  Q.  B.  318,  C.  A. 


(YI.)— BIGRTB  OF  OOKMOir. 

1.  Decree  establishing  Eights  of  Common  over  the  Waste  Lands  of 
JEpping  Forest  y  and  restraining  further  Inclosure. 

DsGLABE  that  the  Pits  and  the  other  owners  and  occupiers  of  lands 
and  tenements  lying  within  that  part  of  the  forest  of  Essex,  in  the 
county  of  Essex,  now  known  by  the  name  of  Epping  Forest,  other  than 
the  waste  lands  of  the  said  E.  Forest,  are  entitled  in  right  of,  and  as 
appurtenant  to,  their  several  lands  and  tenements  within  the  said  E. 
Forest  to  a  right  of  common  of  pasture  upon  all  the  waste  lands  of  the 
said  £.  Forest,  for  all  manner  of  cattle  (that  is  to  say,  neat  beasts  and 
horses)  commonable  within  the  forest,  leyant  and  couohant  upon  their 
respective  lands  within  the  said  E.  Forest,  according  to  the  assize  and 
customs  of  the  said  E.  Forest ;  And  Let  the  Pits  be  quieted  in  the 
possession  and  enjoyment  of  their  said  rights. 

And  the  Pits  &c.,  by  their  counsel,  not  asking  for  any  injunction  as 
regards  lands  which  on  the  14th  of  August,  1871,  were  actually 
covered  with  buildings,  or  actually  inclosed  and  used  as  the  gardens 
belonging  to  or  curtilages  of  buildings,  as  regards  lands  which  were 
actually  inclosed  on  or  before  the  14th  August,  1851 ;  Declare  that  the 
Pits  are  entitled  to  an  injunction  to  restrain  the  Defts  respectively, 
other  than  H.M.'s  A.  G.  and  the  Deft  H.,  and  their  respective  servants 
and  agents,  from  permitting  or  suffering  to  be  or  to  remain  inclosed  or 
built  upon  any  of  the  waste  lands  of  the  said  E.  Forest,  other  than 
and  except  lands  which  on  the  14th  of  August,  1871,  were  actually 
covered  with  buildings,  or  actually  inclosed  and  used  as  the  gardens 
belonging  to  or  curtilages  of  buildings  or  lands  actually  inclosed  on  or 
before  the  14th  of  August,  1851. 

And  Let  an  inquiry  be  made  what  waste  lands  of  the  said  E.  Forest 
in  the  possession  of  or  belonging  to  the  Defts  respectively,  other  than 
H.  M.'s  A.  G.  and  the  Deft  H.,  for  any  and  what  estate  or  interest, 
are  inclosed  or  built  upon  other  than  and  except  as  aforesaid ;  and  the 
Pits  are  to  be  at  liberty  to  apply  for  an  injunction  or  injunctions  in 
pursuance  of  the  declaration  of  right  hereinbefore  contained. 

And  Let  the  Defts  G.  &c,  respectively,  and  their  respidctive  servants, 
agents,  and  workmen,  be  perpetually  restrained,  (1)  from  building 
upon  any  part  of  the  waste  lands  of  the  said  E.  Forest,  which  have 
been  inclosed  since  the  14th  of  August,  1851,  except  such  parts 
thereof  as  were  on  the  14th  of  August,  1871,  actually  covered  with 
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buildings,  or  aotnallj  inclosed  and  used  as  the  gardens  belonging  to 
or  curtilages  of  buildings,  and  from  carrying  awaj  or  destroying  the 
loam  or  soil  of  any  part  of  such  waste  land,  except  as  aforesaid,  and 
from  destroying  or  injuring  the'  pasture,  turf,  or  herbage  being  or 
growing  thereon,  so  as  in  any  manner  to  prevent,  disturb,  or  interfere 
with  the  exercise  by  the  Pits,  or  the  other  persons  entitled  as  aforesaid, 
or  any  of  them,  of  their  said  rights  hereinbefore  declared  over  the  said 
lands  when  the  same  shall  become  uninclosed ;  (2)  from  inclosing  or 
building  upon  any  part  of  the  waste  lands  of  the  said  E.  Forest  now 
nnindosed,  or  which  shall  for  the  time  being  be  uninclosed,  and  from 
carrying  away  or  otherwise  destroying  the  loam  or  soil  of  the  said 
waste  lands  now  uninclosed,  or  which  shall  for  the  time  being  be 
iminclosed,  or  the  pasture,  turf,  or  herbage  being  or  growing  thereon, 
so  as  in  any  manner  to  prevent,  disturb,  or  interfere  with  the  exercise  by 
the  Pits,  or  the  other  persons  entitled  as  aforesaid,  or  any  of  them,  of 
their  said  right  hereinbefore  declared  in  and  over  the  waste  lands  of 
the  said  E.  Forest  now  uninclosed,  or  which  shall  for  the  time  being  ' 
be  uninclosed;  (3)  from  otherwise  preventing,  disturbing,  or  inter- 
fering with  the  exercise  by  the  Pits,  or  the  other  persons  entitled  as 
aforesaid,  or  any  of  them,  of  their  said  right  in  and  over  the  waste* 
lands  of  the  said  E.  Forest  now  uninclosed,  or  which  shall  for  the  time 
being  be  uninclosed. — Defts  O.  &c.  to  pay  Pits'  costs  of  the  cause,  to 
be  taxed.  Adjourn,  &c. — Liberty  to  apply. — Commrs  of  Sewers ^  Sfc.  v. 
OlaBse,  M.  R,  24  Nov.  1874,  B.  562 ;  S.  C,  19  Eq.  134;  for  a  like 
order,  see  Hall  v.  Byron,  V.-C.  H.,  15  Feb.  1877,  A.  886;  4  Ch.  D. 
667. 


2.  lAke  Decree  establishing  Commonable  Rights — Mandatory 
Iflfunction  to  remove  Fence — Injunction. 

Degla&b  that  the  Pit  and  the  other  freehold  tenants  of  the 
manor  of  Tooting  Graveney,  in  the  county  of  Surrey,  are  entitle^ 
to  a  right  of  common  of  pasture  upon  the  common  and  waste 
land  generally  known  as  Tooting  Common,  delineated  in  the  plan 
annexed  to  the  Pit's  biU,  and  thereon  coloured  &c.,  for  all  manner 
of  commonable  beasts  and  animals  levant  and  oouchant  upon  their 
tenements  holden  of  the  lord  of  the  said  manor,  and  also  to  the  right 
to  cut  from  the  said  common  and  waste  lands  so  much  heath,  gorse, 
fern,  and  furze,  as  may  be  required  for  fodder  and  litter  for  cattle 
levant  and  couchant  upon  their  said  tenements;  also  to  a  right  to 
dig  in  convenient  places  on  the  said  common  and  waste  lands,  and 
carry  away  sufficient  gravel  and  sand  for  necessary  use  and  consump- 
tion on  their  said  lands  and  houses ;  And  Let  the  Deft  on  or  before 
the  —  day  of  —  puU  down  and  remove  so  much  of  the  fence  erected 
as  in  the  Pit's  bill  mentioned  as  lies  between  the  parts  of  T.  Or. 
Common,  coloured  &c.  on  the  said  plan;  And  Let  the  Deft,  his 
servants  &c.,  be  perpetually  restrained  from  inclosing  any  part  of  the 
said  common  and  waste  lands,  and  from  erecting,  replacing,  restoring^ 
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or  repairing,  or  oaumng  to  be  erected,  replaced,  restored  or 
any  fences  or  inelosnree  upon  the  said  common  or  waste  lands  or  any 
part  thereof,  and  also  from  digging  up  and  destroying,  or  causing  to 
be  dug  up  and  destroyed,  any  of  the  pasture,  heath,  gorse,  and 
heather  g^wing  on  the  said  common  or  waste  lands,  so  as  in  any 
manner  to  disturb  or  interfere  with  the  exercise  or  enjo3rment  by  the 
Pit  and  the  other  freehold  tenants  of  their  rights  hereinbefore  declared, 
without  prejudice  to  the  lord's  right  to  dig  and  take  away  the  soil  for 
his  own  benefit. — No  costs  on  either  side. — ^liberty  to  apply. — See 
Beits  V.  Thompson,  L.  C,  2  Aug.  1871,  A.  2701 ;  6  Ch.  732,  altered  to 
suit  Jackson  v.  Normanby  Brick  Co.,  (1899)  1  Gh.  438,  G.  A.  [Fonn  10, 
p.  666]. 

For  like  decree,  except  as  to  grayel  and  sand,  and  restraining  Defts  from 
erecting,  or  commencing  to  erect,  any  houses,  buildings,  or  fences  upon  any 
part  of  J^lumstead,  &c.  commons,  and  from  allowing  any  roads  or  paths  in  or 
over  the  same,  or  any  part  thereof,  which  haye  been  stopped  up,  at  any  time 
in  or  since  the  year  — ,  to  remain  so  stopped  up,  see  Warrick  y.  Provost^  &c 
o/  Quetn'B  Coll.,  Oxford,  L.  C,  2  Aug.  1871,  B.  2537 ;  6  Ch.  716. 

For  a  similar  decree  restraining  the  inclosure  of  Berkhampstead  Common 
in  a  suit  by  a  freehold  and  copyhold  tenant  of  the  manor  on  behalf  of  himself 
and  all  other  copyhold  and  freehold  tenants,  see  Smith  v.  BrownloWy  M.  B., 
14  Jan.  1870,  B.  324;  9  £q.  241. 

For  a  similar  decree,  see  Hall  y.  Byron,  Y.-C.  H.,  Id  Feb.  1877,  A.  386; 
4  Oh.  D.  667. 

For  decree  where  the  right  was  partially  established,  but  no  infrinirement 
proyed,  see  Robinson  y.  Dhuleep  Singh,  Fry,  J.,  27  May,  1879, 11  Ch.  D.  837. 

NOTES. 

COmCONABLE  BIQHTS. 

A  freehold  tenant  of  a  manor  claiming  by  prescription  on  a  presumed 
grant,  i&  entitled  to  sue  on  behalf  of  himself  and  all  others  who  are  free- 
holders to  establish  and  protect  their  rights  of  common  as  against  the  lord : 
ITr/rricAf  y.  Queen*8  Coll.,  Chrford,  6  Ch.  716;  10  Eq.  106;  Mayor  of  YorkT. 
FUkinyton,  1  Atk.  282. 

And  see  Betts  y.  Thompson,  6  Ch.  732,  where  the  necessity  of  joining  the 
copyholders  as  Pits  in  a  suit  by  the  f  rediiolders  against  their  common  inyader 
is  discussed :  Smith  y.  Browfiww,  9  Eq.  241 ;  and  Ellis  y.  Duke  of  Bedford, 
(1899)  1  Ch.  494,  C.  A. ;  S.  C.  {sub  nom.  Duke  of  Bedford  y.  Ellis),  (1901) 
A.  C.  1,  H.  L. ;  where  it  was  held  that  Pits  might  sue  as  representing  a  class 
of  persons  claiming  preferential  rights  to  stands  in  Coyent  Garden  market 
within  the  meaning  of  a  local  Act  (9  O.  IV.  c.  cxiii.),  joining  the  A.  G.  as 
a  party  representing  the  public  interested  in  contesting  the  preference  {sed 
qu.  as  to  necesfeity  for  joining  A.  G.,  per  Lord  Macnaghten). 

In  Commrs  of  Sewers  y.  Olasse,  lo  Eq.  134  (Epping  Forest  case),  the 
bill  was,  on  behalf  of  Pits  and  all  others  the  owners  and  occupiers  of  lands 
and  tenements  lying  within  the  forest,  other  than  the  waste  lands  of  the  said 
forest,  to  establish  a  general  right  of  common  of  pasture  upon  all  the  waste 
lands,  and  to  restrain  the  Defts  from  inclosing  or  building  upon  the  waste. 

And  see  the  frame  of  suit  discussed  on  demurrer,  S.C,  7  Ch.  456. 

To  obtain  against  a  purchaser  of  a  portion  of  the  waste  the  benefit  of  the 
former  decree  in  this  case  establishing  rights  of  common,  and  restraining 
interference  therewith,  leaye  of  the  commrs  must  be  obtained  under  the 
Epping  Forest  Act,  1872  (35  &  36  V.  c.  95),  s.  3:  Commrs  of  Sewers  y. 
Qellatly,  24  W.  R.  1059;  3  Ch.  D.  610;  45  L.  J.  Ch.  788. 

As  to  the  effect  of  an  enfranchisement  deed  in  preyenting  the  lord  from 
again  gx  anting  rights  of  fishing  on  the  expiration  of  the  existing  lives  for 
wnich  the  copyholds  were  held,  see  Tilburv  y.  Silva,  45  Ch.  D.  98,  C.  A. 

To  estabhsn  a  right  of  common,  under  tne  Prescription  Act,  actual  enjoy- 
ment and  possibility  of  legal  origin  by  custom,  prescription  or  grant  must 
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be  i^own,  but  the  ground  on  which  the  claimant  rests  his  alleged  right  is 
not  matenal :  Earl  de  la  Warr  v.  Miles,  17  Ch.  D,  535,  0.  A. ;  ^.  v.  as  to  the 
object  and  effect  of  the  Act  generally ;  and  see  Tilbury  t.  iSi7va,  46  Ch.  D.  98, 
0.  A.  And  that  *'  common  without  stint"  cannot  be  claimed  by  prescription, 
see  Morley  v.  Clifford,  20  Ch.  D.  763. 

A  right  of  fishing,  being  in  the  nature  of  a  profit  d  'prendre  cannot  be 
daimea  by  prescription  on  behalf  of  a  large  and  indefinite  class,  such  as 
owners  and  occupiers:  Tilbury  y.  Silva^  46  Ch.  D.  98,  C.  A.  (per  Kay,  J.); 
distinguishing  Goodman  v.  Mayor  of  Saltash,  17  App.  Ca.  683,  as  to  pre- 
sumption of  a  legal  origin  for  an  immemorial  usage.  And  as  to  prescription 
for  common  of  pasture,  and  that  a  copyholder  cannot  prescribe  in  excess  of 
the  custom  of  his  manor,  see  Morley  y.  Clifford,  20  Ch.  D.  763. 

A  demise  of  '*  all  the  warren  of  conies  "  in  L.  was  held,  under  special  cir- 
cumstances, to  pass  a  right  to  the  soil :  Robinson  y.  Dhuleep  Singh,  11  Ch.  D. 
798,  C.  A. 

The  rule  of  English  law,  that  a  right  to  an  incorporeal  hereditament  can 
only  be  cony  eyed  by  deed,  is  part  of  the  lex  loci,  not  of  the  lex  fori;  so  that  an 
English  lease  of  sporting  rights  oyer  land  in  Scotland  can  be  enforced  in 
England,  though  not  under  seal :  Adams  y.  CluUerbuck,  10  Q.  B.  D.  403. 

A  fold  course  is  not  a  seyeral  right  to  the  herbage,  but  a  right  of  common 
appurtenant  of  pasture  for  sheep :  Robinson  y.  Dhuleep  Singh,  sup. 

Under  **  common  pasturage  and  herbage,"  in  a  decree  in  1663,  commoners 
could  only  take  by  the  mouth  or  bite  of  cattle,  and  could  not  cut  or  carry 
away  the  growth  of  the  soil :  Earl  de  la  Warr  y.  Miles,  17  Ch.  D.  764,  C.  A. 

Eyidence  of  subsequent  u^i^e  was  not  admitted  to  affect  the  construction 
of  the  decree,  which  was  plain  and  unambiguous :  8,  C. ;  and  see  N.  E.  Ry, 
Co.  y.  Hastings,  (1900)  A.  C.  260. 

Under  the  Statute  of  Merton,  the  lord  can  (upon  issuing  adyertisements 
under  the  Commons  Act,  1876  (39  &  40  Y.  c.  66,  s.  31))  approye  against  com- 
mon appurtenant  of  pasture;  and  the  proyiso  in  13  Edw.  I.,  c.  46,  only 
preyents  derogation  from  an  express  grant :   Robinson  y.  Dhuleep  Singh,  sup. 

In  the  case  of  approyement,  the  onus  is  on  the  lord,  his  right  to  inclose 
being  conditional  upon  his  showing  that  he  has  left  sufficient  waste  for  the 
tenants  to  enjoy  their  right  of  common :  Hall  y.  Byron,  4  Ch.  D.  667. 

The  question  whether  there  is  a  sufficiency  of  common  of  pasture  for  sheep 
must  be  determined  not  according  to  the  ayerage  number  of  sheep  turned 
out  during  a  lon^  course  of  years,  but  the  aggregate  number  which  the 
commoners  are  entitled  to  turn  out :  Robertson  y.  aartopp,  43  Ch.  D.  484,  C.  A. 
(considering  Lake  y.  Plaxton,  10  Ex.  196 ;  Lascelles  y.  Onslow,  2  Q.  B.  D. 
433),  where  the  lord  was  restrained  from  doing  any  acts  which  would 
diminish  the  amount  of  pasturage.  Whether,  in  ascertaining  the  sufficiency, 
the  modem  system  of  farming,  whereby  the  sheep  do  not  get  all  their 
sustenance  from  the  common,  ought  to  be  considered,  qucere  ;  8,  C, 

Whero  surveyor  of  highways  naA  for  moro  than  60  years  let  the  herbage 
for  pasture,  a  grant  from  the  owner  of  the  soil  was  presumed :  Neaverson  y. 
Petertorough  District  Council,  (1901)  1  Ch.  22. 

A  custom  for  the  lord  with  consent  of  the  homage  to  make  copyhold  erants 
of  the  waste,  altJiough  sufficiency  of  common  be  not  left,  may  be  good,  and 
binding  on  a  former  copyholder,  who,  haying  enfranchised,  can  no  longer 
attend  the  manor  court :  Ramsey  y.  Craddas,  (1893)  1  Q.  B.  228. 

That  the  Act  of  29  G-.  II.  c.  36,  applies  only  to  agreements  entered  into 
by  persons  entitled  to  common  of  pasturo,  and  does  not  legalize  agreements 
affecting  tiie  rights  of  freehold  tenants  to  bushes  and  underwood,  see  NichoUs 
y.  Mitford,  20  Ch.  D.  380. 

A  right  of  shooting  oyer  freehold  allotments,  under  an  Inclosure  Act, 
cannot  be  reserved  to  the  lord  unless  in  express  terms,  or  by  necessary 
implication:  Duke  of  Devonshire  y.  O'Connor,  24  Q.  B.  D.  468,  C.  A. 

The  usual  saving  clause  of  the  lord's  rights  in  an  Inclosuro  Act  does  not 
reserve  to  the  lora  any  merely  territorial  right,  e,g,,  the  right,  incident  to 
his  ownership  of  the  soil,  of  entering  upon  land  for  fishing  purposes :  Ecroyd 
V.  CtmUhard,  (1898)  2  Ch.  368,  C.  A. ;  ( 1897)  2  Ch.  664. 

Where  upon  inclosure,  under  8  &  9  Y.  c.  1 18,  rights  of  common  have  been 
extinguished,  allotments  awarded  in  lieu  of  them  are  not  to  be  deemed  parts 
of  the  lands  of  the  commoners  so  as  to  pass  by  general  words  in  a  lease  of 
such  lands :  Williams  y.  Phillips,  8  Q.  B.  D.  437,  C.  A. 

On  the  release  by  enfranchisement  of  seigniorial  rights  in  ancient  arable 
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land  of  customary  freehold  tenure,  there  is  not,  as  in  the  case  of  oopyhi^da, 
an  extinguishment  of  rights  of  dommon,  which  anciently  was  a  thing  neoes- 
sary  and  incident  to  the  feoffment  of  such  land :  Baring  y.  Abingdan,  (1692) 
2  Ch.  374 ;  Broome  v.  Wenham,  68  L.  T.  651. 

An  allotment  of  land  made  in  pursuance  of  sects.  34  and  73  of  the  Indosurs 
Act,  1H45,  to  the  churchwardens  and  overseers  of  a  parish  in  trust  to  allow 
the  occupiers  of  certain  ancient  cottages  in  the  parish  to  get  turf  therefrom, 
vests  the  legal  estate  in  the  land  in  the  churchwardens  and  overseers :  Simcoe 
V.  Pethick,  (1898)  2  a  B.  555,  C.  A. ;  distinguishing  A.  G.  v.  Meyrick,  (1893) 
A.  C.  1 ;  and  Re^,  v.  IncJosure  CommrSf  2S  L.  T.  778. 

The  presumption  which  the  Court  makes  in  favour  of  a  l^al  origin  of  a 
right  lon^  exercised  depends  on  the  drcumstanoes  of  the  enjoyment,  and  a 
legal  orig^i  cannot  be  presumed  in  favour  of  a  body  of  copyholders  on  the 
assumption  of  a  long  series  of  lost  grants :  Tilbury  v.  Silva^  45  Gh.  D.  98, 
C.  A. 

By  the  Commons  Act,  1876  (39  &  40  Y.  c.  56),  which  contains  provisions 
for  the  regulation  or  indosure  of  commons,  junsdiction  is  ^ven  by  sect.  30 
to  the  county  court  within  whose  jurisdiction  any  common  is  situate  to  hear 
any  case  relating  to  any  illegal  indosure  or  encroachment  of  or  upon  such 
common  made  after  the  passing  of  the  Act,  or  to  any  nuisance  impeding  the 
exerdse  of  any  right  of  common  arising  after  the  passing  of  the  Act,  and  to 
grant  an  injunction  against  such  indosure,  encroachment,  or  nuisance,  or  to 
make  an  order  for  the  removal  or  abatement  of  such  indosure,  encroadunent, 
or  nuisance,  with  ri^ht  of  appeal  to  the  High  Court  of  Justice  in  a  summazy 
manner,  or  by  special  case  or  otherwise,  as  may  be  prescribed  by  rules  of 
the  Supreme  <[)ourt,  against  any  order,  &c.,  by  a  county  court  under  this 
section.  Pending  an  appeal  from  the  county  court,  the  order  directing  the 
removal  or  abatement  of  any  indosure,  encroachment,  or  nuisance,  is  to  be 
suspended.  Nothine  in  the  Act  contained  is  to  abridge  or  interfere  with 
any  existing  right  of  abating  or  otherwise  preventing  any  ille^  indosure 
of,  or  encroachment  on,  any  common,  or  any  nuisance  interfering  with  any 
right  of  common. 

As  to  the  condusive  character  of  a  sdieme  for  the  indosure  of  a  common 
imder  the  Metropolitan  Commons  Act,  1866,  see  Cook  v.  Miteham  Common 
CoMervators,  (1901)  1  Ch.  387. 

Indosure  Commrs  will  not  be  restrained  from  affixing  their  seal  or  applying 
to  Parliament  for  its  sanction  to  a  scheme  approved  by  them  for  indosure  <n 
a  common  :  QueeiiB  College^  Oxon.  v.  Darhtf,  W.  N.  (76)  301. 

Where  a  statute  vested  land  in  the  lord  m  trust  for  occupiers,  though  the 
trust  was  charitable,  the  lord  was  held  not  to  be  deprived  of  the  ownership 
of  the  soil :  A.  O.  v.  Meyrick,  (1893)  A.  C.  1. 

A  right  of  recreation  by  custom  upon  the  land  of  another  cannot  exist  in 
the  public  generally,  but  must  be  confined  to  the  inhabitants  of  a  particular 
district :  Bourke  v.  Z^vw,  44  Ch.  D.  110. 

A  custom  for  the  inhabitants  of  several  ad  joinings  or  contiguous  paiidies 
to  exercise  the  right  of  recreation  over  land  situate  m  one  of  such  puiahes  is 
bad  :  Edivards  v.  Jenkins,  0896)  1  Ch.  308. 

A  custom  that  a  btdl  ana  boar  for  parishioners'  use  should  be  maintained 
by  the  owner  of  the  great  tithes  was  not,  in  the  absence  of  express  words  in 
an  Indosure  Act,  shifted  by  the  Act  to  the  allottees  of  lands  in  lieu  of  tithes : 
Lanchhury  v.  Bode,  (1898)  2  Ch.  120. 

(Vn.)— MAKKBT. 

1.  Injunction  against  establishing  a  Market. 

Upon  the  appeal  &o.,  by  counsel  for  the  Defts,  and  upon  hearing 
counsel  for  the  Pits,  This  Court  doth  declare  that  the  Pits  and  others 
daiming  under  the  charter  of  the  34  Chas.  II.,  in  the  statement  of 
claim  mentioned,  are  entitled  to  two  markets  every  week,  namely,  on 
Thursday  and  Saturday,  for  the  sale  of  fruit  and  vegetables,  to  be 
held  in  or  next  to  the  place  described  in  the  said  charter  as  the 
S —  Square,  in  the  parish  of  &,  in  the  county  of  M. ;   And  it  is 
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oidered  that  the  Defts,  their  direoton,  servants,  agents,  and  work- 
men, be,  from  and  after  the  —  day  of  — ,  perpetually  restrained  from 
establishing  a  fruit  and  vegetable  market  at  B.,  and  from  using  or 
permitting  to  be  used  any  portion  of  their  station  or  property  there  in 
any  such  manner  as  to  interfere  with  or  prejudicially  affect  the  rights 
of  the  Pits  in  the  said  markets  as  hereinbefore  declared ;  And  it  is 
ordered  that  the  Defts,  their  directors,  servants,  agents  and  workmen, 
be  perpetually  restrained  from  advertising,  or  causing  to  be  advertised, 
any  portion  of  the  said  station  or  property  at  B.  as  a  market,  or  as  a 
place  used  or  to  be  used  in  any  such  manner  as  to  interfere  with  or 
prejudicially  affect  the  rights  of  the  Pits  as  hereinbefore  declared. — 
GokUmid  v.  Gt.  Eastern  Ry.  Co.,  0.  A.,  18  Dec.  1883,  A.  1935 ;  S.  C, 
26  Oh.  D.  611 ;  9  App.  Ca.  927. 

2.  Injunction  against  Interference  with  et^ectian  of  Weighing  Machine. 

Tms  action  coming  on  for  trial  &c.,  in  the  presence  of  coimsel  for 
the  Pits  and  Defts ;  Let  the  Deft  Board,  its  servants,  workmen,  and 
agents,  be  perpetually  restrained  from  interfering  with  the  erection 
and  provision  by  the  Pits,  in  or  upon  the  site  in  the  Market  Place  at 
B —  &c.,  of  the  proposed  building  place  or  weighing  machine  for 
weighing  cattle. — Mcintosh  v.  Romford  L,  B,,  Kay,  J.,  3  July,  1889, 
B.  931;  S.  a,  SI  L.  T.  185. 

NOTES. 

As 'to  what  acts  amount  to  a  disturbance  of  market,  see  Abergavenny 
Improvement  Commre  v.  StraJcery  42  Ch.  D.  83 ;  O.  E,  Ry,  Co,  v.  OMsmid^ 
9  App.  Ca.  927 ;  25  Ch.  D.  611,  0.  A. ;  Elioea  v.  Payne,  12  Ch.  D.  4(>8,  0.  A. ; 
Mayor  of  Manchester  v.  Lyons^  22  Ch.  D.  287,  C.  A. ;  Wolverhampton  Water^ 
works  V.  Hawkesfordy  28  L.  J.  C.  P.  242 ;  Mayor  of  London  v.  Low,  49  L.  J. 
Q.  B.  144 ;  42  L.  T.  16 ;  28  W.  B.  250 ;  and  as  to  the  jurisdiction  of  the  Court 
to  grant  relief,  Stevens  v.  Ghiru>n,  (1901)  1  Ch.  894. 

msufficieucy  of  accommodation  in  an  existing  market,  though  a  defence 
on  the  part  of  a  person  seiling  outside  because  he  cannot  find  room  within, 
is  no  answer  to  an  action  for  infringement  by  setting  up  a  rival  market : 
Q,  E.  By.  Co.  V.  Goldsmidy  sup. 

In  such  an  action  the  Court  of  Appeal,  on  the  balance  of  convenience, 
reversed  the  order  of  Jessel,  M.  B.,  granting  an  interlocutorv  injunction, 
and  put  the  Defts  on  an  undertaking  to  keep  an  account;  as  if  the  injunction 
were  granted,  and  the  Defts  ultimately  proved  to  be  in  the  right,  there 
would  be  great  difficulty  in  ascertaining  the  compensation  to  ^niidi  they 
were  entitled ;  whereas,  if  the  injunction  was  refused  and  the  Pits  succeeded, 
the  compensation  to  them  could  be  readiljr  ascertained,  and  their  market 
would  suffer  no  permanent  injury  from  the  interim  sales  by  Defts :  Elwes  v. 
Payne,  12  Ch.  D.  468,  0.  A. 

In  order  to  make  the  Deft  liable,  it  is  not  necessary  to  prove  that  he  acted 
with  intent  to  defraud  the  Pits  of  their  tolls  by  taking  advantage  of  the 
concourse  at  their  market :  Ooldsmid  v.  Q.  E.  By.  Co.,  25  Ch.  D.  511,  C.  A. ; 
8.  C.,d  App.  Ca.  927,  where  a  railway  co.,  having  established  a  dep6t  for 
the  sale  of  vegetables  brought  by  their  line,  withm  a  quarter  of  a  mile  of 
the  Pit's  ancient  market  for  vegetables,  though  no  tolls  were  taken  at  the 
dep6t,  were  held  to  have  infring^  the  Pit's  rights. 

An  ancient  charter  of  1  £dw.  III.  though  {semble)  capable  of  operating  as 
an  Act  of  Parliament  conferring  on  '*  citizens  of  London  individually  riff hts 
distinct  from  the  Corp.,  was  construed  as  a  grant  to  the  corp.  of  which  mey 
had  power  to  waive  tne  benefit :  Q.  E.  Ry.  Co.  v.  CMdsmid,  sup. 
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A  grant  of  a  market  **  in  aive  juxta  '*  a  specified  place,  was  held  to  extend 
to  external  as  well  as  internal  streets,  the  inference  hemg  drawn  that  tike 
streets  were  dedicated  to  the  public  subject  to  exercise  of  the  market  ri^ts: 
A.  G.  V.  Homer,  11  App.  Ca.  66;  14  a  B.  D.  245,  0.  A. 

As  to  the  right  of  a  grantee  of  a  market,  not  confined  to  a  particular 
locality,  to  change  the  site  to  suit  his  oonTenienoe,  on  condition  that  he 
provides  a  market  place,  i.e.,  gives  reasonable  accommodation  to  those 
members  of  the  pubbc  who  use  the  market,  see  MagutreUes  of  Edinburgh  v. 
Blackie,  11  App.  Ca.  665. 

Ap  ancient  right  of  market  granted  by  the  Crown  was  held  superseded  bj 
a  load  Act  conferring  a  right  of  market  extending  further  than,  and  differing 
in  other  respects  from,  the  ancient  market :  Corp,  of  Manchester  v.  ZyoM,  ^ 
Ch.  D.  287,  C.  A. ;  and  see  New  Windsor  Corp,  v.  2'aylor,  (1899)  A.  C.  41, 
M.  Xi. 

An  injunction  was  granted  to  restrain  a  local  board  from  interfering  vi& 
the  erection  of  a  weighing  table  and  accompanying  building  on  the  market 
plain  by  the  owners  of  the  market,  as  market  authority,  under  the  Markets 
and  Fairs  (Weighing  of  Cattle)  Act,  1887,  s.  4  :  Mcintosh  y.  Romford  Local 
Board,  61  L.  T.  185 ;  sup.  Form  2,  603. 

As  to  joining  A.  G.  as  a  party,  see  Ellis  v.  Duke  of  Bedford,  (1899)  1  C3l 
494,  C.  A.,  sup,  p.  600. 


Section  V, — ^Nuisancb. 

(l.) — ^PBIYATB  NUISAKOS. 

1.  Nuisance  fr(»n  burning  Bricks  restrained, 

JjBT  the  DeftB  8.  &c.,  their  servants  &c.,  be  perpetually  restrained 
from  burning,  or  causing  to  be  burnt,  any  bricks  on  the  Defts'  plot 
of  land,  in  the  writ  mentioned,  so  as  to  occasion  a  nuisance  to  the 
Pit,  as  the  owner  or  occupier  of  the  messuage  or  dwelling-house  and 
garden  in  the  writ  mentioned  to  belong  to,  and  to  be  occupied  by,  the 
Pit.— Deft  8.  to  pay  Pit's  costs  of  suit,  to  be  taxed. — Liberty  to  apply. 
-^Buffy  y.  Stevens,  M.  E.,  18  Feb.  1876,  A.  261.  (Language  dictated 
by  the  Court  after  reference  to  the  cases.) 

2.  Another  Form. 

This  action  coming  on  &o.  for  trial  &c.  in  the  presence  of  oouneel 
for  the  Pit  and  Deft,  Let  the  Deft  A.  B.,  his  servants  and  agents,  be 
perpetually  restrained  from  burning  or  causing  to  be  burnt  any  bricb 
on  his  brickfields  and  premises  at  or  near  &c.,  or  any  part  thereof,  in 
such  manner  as  to  cause  a  nuisance  to  the  inhabitants  of  &c.  and  other 
neighbourhoods  of  the  said  brickfields  and  premises. — A,  G,  v.  Eutsejfi 
Kay,  J.,  26  June,  1890,  A.  899. 

For  the  like  order  against  allowing  smoke,  steam,  or  vapour  to  issoe  from 
the  Deft* 8  clamp  or  brick-kiln,  &c.,  so  as  to  occasion  nuisance,  &c  to  Hta 
as  occupiers  of  the  cottage,  &c.,  or  any  of  them,  see  Haywood  t,  JHekards, 
V.-C.  W..  4  Aug.  1873,  A.  2341. 

The  leading  case  of  Walter  v.  Selfe,  4  D.  G.  &  8.  315,  restraining  brick- 
burning  so  as  to  occasion  **  damage  or  annoyance  '*  to  Pit,  or  "  injuiy  or 
damage  "  to  the  house  and  premises,  shrubberies,  and  plantations,  is  not  to 
be  taken  as  having  settled  the  general  form  of  order  in  nuisanoe  cases;  lod 
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the  words  "  nuisance  or  injury,"  or  "  nuisance  *'  (see  BaJl  v.  Bay^  30  L.  T. 
1 ;  21  W.  R.  282,  inf.  Form  3),  when  used  in  the  prayer  for  relief,  will  be 
adopted  in  preference :  per  Selbome,  C,  21  W.  K.  449 ;  and  see  Goose  v. 
Bedford,  21  W,  B.  449,  inf.  Form  7,  p.  607. 

For  injunction  to  restrain  the  Defts  from  using  their  kilns  **  for  the  burn- 
ing of  cement,  and  from  carrying  on  their  works  in  such  a  way  as  to  be 
injurious  to  the  health  and  comfort  of  the  occupants  of  the  fort  at  C — ,  or 
other  persons  resident  or  employed  upon  tiie  mnd  belonging  to  the  War 
Department,"  but  operation  of  injunction  suspended  untu  the  Ist  of 
December,  1874,  see  A.  O.  v.  Francis,  V.-O.  H.,  13  July,  1874,  A.  1933. 

For  an  injunction  to  restrain  Defts,  as  from  the  2nd  of  November,  1^66, 
from  permitting  any  vapours  or  gases  to  be  emitted  or  to  escape  from  their 
works  to  the  injury  or  damage  (nuisance  or  injury)  of  the  inhabitants  of  the 
township  of  0 — ,  see  -4.  Q.  v.  Staffordshire  Copper  Extracting  Co,,  V.-C.  W., 
29  June,  1866,  A.  1501. 

The  form  of  order  in  cases  of  nuisance  from  burning  or  *'  calcining  *'  heaps 
of  mineral  refuse  is  discussed  in  Fleming  v.  Hialop,  11  App.  Ca.  686. 

There,  and  in  Shotts  Iron  Co,  v.  Inglis,  7  App.  Ca.  646,  the  absolute 
words  of  the  **  interlocutor  "  were  modified  by  adding  the  words — *'  or  in  any 
other  manner  so  as  to  cause  material  discomfort  and  annoyance  to  the  (Pits) " ; 
so  as  not  to  exclude  all  scientific  attempts  to  get  rid  of  the  material  without 
causing  a  nidsance. 


3.  Nuisance — Offensive  Occupation — Inquiry  as  to  Damages. 

DiscHAROB  judgment, — And  Let  the  Deft  B.,  his  servants  &c.,  be 
restrained  from  keeping  or  suffering  any  horse  to  be  on  the  ground- 
floor  of  No.  19  O —  Street,  in  the  (bill)  mentioned,  so  as  to  occasion 
any  nuisance  to  the  Pit,  his  family  and  lodgers,  residing  at  No.  18 
G —  Street  aforesaid. — Inquiry  what  damages  have  been  sustained  by 
reason  of  the  user  by  the  Deft  of  the  said  building  No.  19  Q —  Street, 
so  as  to  occasion  a  nuisance  to  the  Pit,  his  family  and  lodgers,  as 
aforesaid ;  And  Let  the  Deft  B.,  within  one  month  after  the  date  of 
the  certificate  of  the  result  of  the  said  inquiry,  pay  to  the  Pit  B.  what 
shall  be  certified  to  be  the  amount  of  such  damages,  and  his  costs  of 
this  suit,  to  be  taxed  &c. — ^Liberty  to  apply. — BaU  y.  Rayy  0.  A., 
16  Jan.  1873,  A.  86 ;  8  Oh.  467. 

For  the  like  order  to  restrain  nidsance  from  the  business  of  a  veterinary 

neon,  carried  on  in  the  ground-floor  of  a  house  in  Old  Bond  Street,  see 
ick  V.  TremUU,  V.-O.  B.,  31  Jan.  1872,  A.  227  ;  20  W.  E.  368. 


4.  Injunction  against  Use  of  a  Building  as  a  SmalUPox  Hospital, 

Upon  motion  &c.,  and  upon  hearing  &c.,  and  upon  reading  &c.,  and 
the  report  dated  &o.,  of  M.,  the  person  nominated  by  consent  of  the 
Pits  and  the  Defts  to  inquire  and  report  whether,  by  reason  of  the 
situation  of  the  place  called  the  Hirst,  and  now  used  as  a  small-pox 
hospital,  or  the  management  thereof  or  otherwise,  there  is  danger 
created  to  the  Pits  or  any  of  them,  which  report  is  filed  in  the  Central 
Office;  And  the  Pits  by  their  counsel  undertaking  (cu  to  damages)^ 
Let  the  guardians  of  the  Union  of  &c.,  their  servants  and  agents,  be 
restrained,  on  and  after  the  —  day  of  — ,  until  judgment  in  this 
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action  or  until  farther  order,  from  using  or  pennitting  to  be  used  the 
cottage  now  occupied  by  them  ae  a  small-pox  hospital  at  &c,  or  anj 
other  premises  at  Ac,  so  as  to  occasion  a  nuisance  to  the  I^ts  as  the 
owners  and  occupiers  respectively  of  the  three  messuages  or  dwelling- 
houses,  gardens,  farm,  and  dairy,  at  &c.,  belonging  to  the  Pit  B.  and 
occupied  by  the  other  Pits,  the  Defts  by  their  counsel  undertaking 
until  the  —  day  of  — ,  to  continue  the  precautions  hitherto  used,  and 
not  to  allow  any  communication  through  &c.,  and  so  far  as  possible  to 
prevent  any  communication  over  the  wall  &c.,  and  not  to  bring  any 
other  patients  into  the  hospital. — Bendelow  v.  Wortley  UnioUj  Stir- 
Hng,  J.,  15  Nov.  1887,  A.  1694;  67  L.  J.  Ch.  762;  67  L.  T.  849; 
Z^  W.  E.  168. 


5.  Nuisance  from  storing  Seavy  Weights  on  Upper  Floor. 

Let  the  Deft  R.,  his  servants  and  agents,  be  restrained  until  judg- 
ment in  this  action,  or  until  further  order,  from  leaving,  storing,  or 
continuing  to  leave  or  store,  or  permitting  to  be  left  or  stored  in  any 
part  of  the  first  floor  of  the  messuage  known  as  &c.,  at  &c.,  now 
underlet  to  the  Defts  P.  &  Co.,  to  the  Deft  D.,  any  lithographic  or 
other  stones  or  materials  of  such  weight  or  size,  or  so  placed,  left,  or 
stored,  as  to  injure  any  of  the  principal  timbers  or  walls  of  the  said 
building,  or  doing  or  causing  any  damage,  danger,  or  nuisance  to  the 
Pits,  or  any  of  them,  or  the  superior  landlords  of  the  same  premises, 
contrary  to  the  covenants  in  an  indenture  of  lease  dated  ftc,  and 
made  between  &c.,  the  reversion  of  which  lease  is  now  vested  in  the 
Pits  G.  &c.,  and  from  doing  any  other  act  or  thing  to  endanger  the 
stability  of  the  building  aforesaid,  or  the  safely  of  the  Pit  M.  on  the 
ground-floor  thereof. — Cohen  v.  Poland^  North,  J.,  22  July,  1887, 
A.  1104. 

6*  Nuisance  from  Carriages  Sfc.^  drawing  to  and  leaving  Club  after 

Midnight, 

This  action  coming  on  for  trial  &c..  Let  the  Deft  be  perpetually 
restrained  from  carrying  on  or  permitting  to  be  carried  on  by  himself, 
his  managers  or  agents,  the  business  or  concern  of  the  P —  Club,  so 
as  to  cause  a  nuisance  by  noise  to  the  Pits  or  any  of  them,  as  owners, 
lessees,  or  occupiers  of  the  premises  No.  — ,  —  Street,  or  any  of 
the  tenants  or  underlessees  of  the  Pits,  as  owners  or  lessees  of 
the  last-mentioned  premises,  first  by  cabs  or  carriages  drawing  to  or 
leaving  the  dub  premises,  or  by  the  whistling  for  cabs  or  carriages 
drawing  to  or  leaving  the  dub  premises  between  the  hours  of  midnight 
and  7  a.m.,  and  secondly,  by  any  crowd  caused  to  be  assembled  by  the 
boxing  contests  or  entertainments  held  on  the  dub  premises. — Bellamy 
V.  Wellsy  Bomer,  J.,  16  Deo.  1890,  A.  1712;  S.  C,  89  W.  B,  158; 
68  L.  T.  685. 
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7.  Nuisance  from  Steam  Hammer — Noise  and  Vibration  restrained. 

Vast  decree — ^And  Let  the  Deft  B.,  his  servants  &o.,  be  restrained 
from  working  the  steam-hammer  in  the  pleadings  mentioned  in  such 
a  way  as  to  cause  a  nuisance  or  injury  to  the  Pit  and  his  premises  in 
the  pleadings  mentioned ;  And  Let  an  inquiry  be  made  what  damage 
has  been  occasioned  to  the  Pit  and  his  said  premises  by  the  working 
of  the  said  steam-hammer ;  and  refer  it  to  the  taxing  master  to  tax 
the  Pit  his  costs  of  this  cause. — Direction  for  set-o£P  of  costs. — Deft  to 
pay  to  Pit  the  balance  certified  to  be  due. — ^Liberty  to  apply. — GooBe 
V.  Bedford,  0.  A.,  25  Feb.  1873,  A.  602 ;  21  W.  E.  449. 

For  the  like  order  to  restrain  Deft  from  working  a  steam-engine  and 
machinery  between  the  hours  of  7  p.m.  and  6  a.m.,  so  as  to  occasion  a 
ntusance  (or  annoyance)  to  the  Pit  or  the  tenants  or  occupiers  of  his  house, 
see  BeaumontY.  Emery,  Y.-O.  M.,  23  Feb.  1875, L.  J.,  31  May,  1875,  A.  392, 
1364. 

For  order  appointing  special  referee  to  report  as  to  noise  coming  from 
Deft^s  stables,  and  whether  the  Pit's  premises  are  likely  to  be  afFected  by  the 
drainage  from  the  Deft's  stables,  see  Brodtr  y.  SaUlardf  M.  B.,  1  March, 
1876,  A.  338 ;  and  for  further  order  after  report  of  referee,  see  S.  C,  M.  B., 
29  March,  1876,  A.  837 ;  S.  C,  2  Ch.  D.  692. 


8.  Nuisance  by  Vibration — Landlord  and  Tenant — Inquiries  as 

to  Damage, 

Yaby  the  judgment  dated  &c.,  so  far  as  the  same  directed  that  no 
information  should  be  g^nted.  And  Let  the  Defts,  their  directors, 
agents,  servants  &c.,  be  restrained  from  using  or  working  or  causing 
or  permitting  to  be  used  or  worked  in  or  upon  the  Deft's  premises  at 
—  in  the  county  of  — ,  any  dynamo  or  other  engine  or  machinery  in 
such  a  manner  as  by  reason  of  vibration  or  otherwise  to  injure  the 
structure,  fixtures  or  fittings  of  the  leasehold  tenement  and  premises 
called  the  —  Arms  in  the  said  judgment  mentioned,  and  held  and 
occupied  by  the  Pit,  or  to  interfere  with  the  enjoyment  by  the  Pit  of 
the  said  premises  or  his  use  thereof  for  the  purposes  of  his  business 
of  (a  licensed  victualler  and  innkeeper),  or  otherwise  or  in  any  way 
80  as  to  cause  a  nuisance  to  the  Pit  or  injury  to  his  said  leasehold 
premises  or  the  said  business.  Befer  it  to  one  of  the  official  referees 
to  report — 1.  What  sum  of  money  is  proper  to  be  awarded  to  be  paid 
by  the  Defts  to  the  Pit  by  way  of  compensation  to  him  as  lessee  and 
occupier  of  the  —  Arms  aforesaid  for  the  inconvenience  and  discomfort 
caused  to  him  as  such  lessee  and  occupier  by  noise,  vibration  or  steam 
arising  or  issuing  from  the  Defts'  works  and  premises  at  —  aforesaid 
down  to  the  date  of  the  report.  2.  What  sum  of  money  is  proper  to 
be  awarded  to  be  paid  by  the  Defts  to  the  Pit  by  way  of  compensation 
for  the  damage  sustained  by  him  as  such  lessee  and  occupier  as  afore- 
said by  reason  of  the  injury  caused  to  the  structure  of  the  —  Arms 
aforesaid  by  the  Defts'  operations  and  works  down  to  the  date  of  the 
report.    Defts  to  pay  costs  of  appeal.     Operation  of  restraint  bus- 
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pended  until  first  motion  day  in  next  Easter  Sittings  with  libertj  to 
applj. — See  Shelfer  v.  City  of  London  Electric  Lighting  Co.^  G.  A. 
18  Deo.  1894,  B.  01074 ;  (1895)  8  Oh.  888,  0.  A. ;  S.  C,  C.  A.  12  Jil 
1895,  B.  2583. 


9.  Fireworks. 

Lbt  the  Deft  B.,  his  servants  &o.,  be  perpetually  restrained  from 
letting  off,  or  causing  or  permitting  to  ascend,  from  the  P —  Gardens 
in  the  (bill)  mentioned,  any  rockets,  sheUs,  fire  balloons,  or  other  pyro- 
technic devices  or  contrivances  which,  or  the  sparks  from  which,  may, 
or  may  be  liable  to,  fall  on  the  B —  mill  premises  in  the  said  (bill) 
mentioned,  and  endanger  the  timber  stored  thereon,  or  any  part 
thereof. — Deft  to  pay  costs  of  suit,  but  taxing  master  to  look  into  the 
affidavits,  and  distinguish  such  parts  as  are  of  unnecessary  length,  and 
set  off  those  costa.—SchoJield  v.  Eeilig^  M.  E.,  13  Jan.  1876,  B.  42. 


10.  Noisy  Entertainment. 

LxT  the  Deft  be  restrained  from  using  or  permitting  to  be  used  the 
premises  called  &o.,  or  any  part  thereof,  for  the  purpose  of  balloon 
ascents,  fireworks,  dancing,  music,  or  other  sports  or  entertainmentB, 
whereby  a  nuisance  may  be  occasioned  to  the  (annoyance  and)  injury 
of  any  of  the  inmates  of  the  asylum  in  the  (bill)  mentioned. — Freer  v. 
Cletoes,  V.-O.  M.,  21  Dec.  1867,  A.  3046. 

For  similar  orders,  see  Walker  v.  Brewster^  5  Eq.  25  (where  the  form  of  the 
order  is  discussed,  and  limited  to  any  public  exhibition,  or  other  entertain- 
ment, whereby  a  nuisance  may  be  occasioned  to  the  annoyance  and  injury  of 
the  Pit):  Colboum  v.  Hardy,  V.-C.  J.,  29  Jan.  1869,  A.  261 ;  Inchbald  v. 
Bohinaon,  4  Ch.  388;  Bostock  v.  North  Staffordshire  By.  Co.,  5  D.  O.  ft  a 
590 ;  3  Sm.  &  G.  283. 


11.  Dangerous  Occupation — Testing  lire-arms. 

Let  the  Deft  be  perpetually  restrained  from  firing  at  a  target  in 
such  a  manner  as  to  be  a  nuisance  to  the  Pits  or  other  owners,  lessees, 
or  occupiers  of  the  lands  and  hereditaments  known  as  the  S.  estate, 
and  from  using  in  such  manner  as  to  be  a  nuisance  any  part  of  his 
premises  as  a  place  for  proving  or  testing  fire-arms  therein,  and  from 
using  fire-arms  therein  in  such  manner  as  to  be  a  nuisance. — DarvaU 
Y.  Dougally  V.-C.  W.,  20  July,  1871,  A.  1990. 

See  also  Banister  v.  Bigge,  34  Beav.  287,  for  an  injunction  to  restrain  the 
use  of  a  rifle-range  for  ball-practice,  certified  by  the  Secretary  of  State  for 
War,  until  it  should  have  been  rendered  free  from  danger  to  Pit,  his  family 
and  workmen. 

For  the  like  order  to  restrain  the  use  of  land  at  Birmingham  as  a  range 
for  trying  and  proving  fire-arms,  or  the  discharge  of  fire-arms  thereon,  to 
the  annoyance  or  injury  of  the  patients  in  a  hospital,  see  Cadbury  y.  Waiter t 
V.-O,  H.,  3  Feb.  1876,  A.  171. 


SECT,  v.]  Nuisance.  609 

For  an  injunction  restraining  blasting  operations  by  a  railway  co.  for  the 
construction  of  their  line  **in  such  manner  as  thereby  to  cast  upon  Pit's 
liouse  and  buildings,  or  upon  any  part  of  his  gardens  or  land  there,  or  any 
of  the  said  pieces  of  lana  in  his  occupation,  any  stones,  pieces  of  rock,  or 
other  missiles  or  things,"  see  Arnold  v.  Furness  Ily,  Co,,  V,-C.  B.,  23  April, 
1874,  A.  947;  22  W.  R.  613. 

For  an  injunction  restrainingr  a  smoke  nuisance  by  a  railway  co.,  see  Smith 
V.  Midland  Ry,  Co,,  26  W.  R.  861 ;  37  L.  T.  224  ;  nuisance  from  gas  works, 
aee  A,  G,y,  Gas  Light,  Ac,  Co,,  7  Ch.  !>,  2\1;  A,G,y,  Metropolitan  By.  Co., 
Kay,  J.,  13  Jan.  1882,  ex  relatione  (case  not  reported  nor  order  drawn  up). 

For  an  inquiry  as  to  damages  in  respect  of  nuisance  from  noise,  vibration, 
and  obstruction  of  light  (completed  before  bill  filed),  where  a  mandatory 
injunction  was  refused,  see  V,  Gort  v.  Clark,  16  W.  R.  569 ;  18  L.  T.  343. 

For  forms  and  notes  upon  the  injury  to  property  and  health  from  river 
pollution,  see  inf,,  **  Nxtibancb"  (n.). 


12.  Leave  to  enter  for  the  Purpose  of  trying  Experiments — 0,  l,  3. 

Upon  the  application  of  the  Pit,  adjourned  into  Court  at  the  Pit's 
request  as  a  motion,  and  upon  motion  this  'day  accordingly  by  counsel 
for  the  Pit,  and  upon  hearing  counsel  for  the  Defts,  Let  the  Pit,  his 
servants  and  workmen,  be  at  liberty  (without  prejudice  to  the  rights 
of  persons  not  parties  to  this  action),  Upon  giving  forty-eight  hours' 
notice  to  the  Defts  to  enter  upon  that  part  of  P —  Street,  E— ,  in  the 
county  &c.,  in  the  pleadings  mentioped,  which  belongs  to  the  Defts, 
for  the  purpose  of  experimenting  in  order  to  discover  whether  the  pipe 
which  joins  the  Pit's  drain  proceeds  directly  from  the  Deft's  parsonage- 
house,  and  for  this  purpose  to  dig  and  excavate  the  street  so  far  as 
may  be  necessary,  the  Pit  by  his  counsel  undertaking  to  do  no  un- 
necessary harm,  and  to  replace  the  street  so  soon  as  the  investigation 
is  concluded,  and  as  quickly  as  possible  at  his  own  expense ;  And  Let 
the  Pit,  his  servants  and  workmen,  be  at  liberty,  on  giving  like  notice, 
to  enter  on  the  Deft's  land  to  take  the  height  and  dimensions  of  the 
Deft's  chapel. — Costs  to  be  costs  in  action. — Lumh  v.  Beaumont^ 
Pearson,  J.,  at  Chambers,  25  July,  1884,  B.  1046;  S,  C,  27  Ch.  D. 
356. 


13.  Injunction  against  watching  or  besetting  Premises, 

Let  the  Defts,  P.  C.  W.,  C.  C,  A.  T.,  J.  L.,  and  F.  Q.,  be  per- 
petually  restrained  from  watching  or  besetting  the  Pits'  works  or  place 
of  business,  and  the  approaches  thereto,  for  the  purpose  of  persuading 
or  otherwise  preventing  persons  from  working  for  the  Pits,  or  for  any 
purpose  except  merely  to  obtain  or  communicate  information,  and 
from  watching  or  besetting  the  premises  of  A.  8.  for  the  purpose  of 
persuading  or  otherwise  preventing  him  from  working  for  the  Pits,  or 
for  any  purpose  except  merely  to  obtain  or  communicate  information. 
— Defts  P.  C.  W.  &c.  to  pay  Pits'  costs  of  action,  to  be  taxed  (with 
direction  as  to  set-o£E  as  regards  certain  special  costs). — See  Lyons  y. 
Wilkins,  Byrne,  J.,  3  Feb.  1898,  B.  983;  (1899)  1  Ch.  255. 
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14.  Another  Form. 

Let  the  Defts  (namet)  and  each  of  them  and  their  or  his  agents, 
and  any  persons  authorized  by  them  or  him,  be  restrained  until 
judgment  in  this  action  or  farther  order  from  watching  or  besetting 
the  landing  stage  at  T —  in  the  said  writ  mentioned,  or  any  other  place 
where  any  person  or  persons  employed,  or  about  to  be  employed,  by 
the  Pits  or  any  of  them  be  brought,  for  the  purpose  of  persuading  or 
otherwise  preventing  such  person  or  persons  from  working  for  the 
Pits  or  any  of  them,  or  for  any  purpose  except  merely  to  obtain  or 
communicate  information. — Costs  to  be  costs  in  the  action. — See 
Chamock  y.  Court,  Stirling,  J.,  14  April,  1899,  A.  1363;  (1899) 
2  Ch.  35. 


15.  Another  and  fuller  Fonn. 

Let  the  Defts,  M.  E.  and  T.  T.,  and  each  of  them,  and  their  or  his 
agents,  and  any  persons  authorized  by  them  or  him,  be  restrained 
until  judgment  in  this  action  or  further  order  from  watching  or 
besetting  any  rcdlway  station  in  H —  or  elsewhere,  or  the  works  of 
the  Pits  or  any  of  them,  or  the  approaches  to  any  such  station  or 
works,  or  any  place  where  any  persons  emplojed,  or  about  to  be 
employed  by,  or  working  or  intending  to  work  for  the  Pits,  or  any  of 
them,  reside,  or  work,  or  happen  to  be,  for  the  purpose  of  persuading 
such  persons  not  to  work,  or  abstain  from  working,  for  the  Pits,  or 
any  of  them,  or  for  any  purpose  except  merely  to  obtain  or  communi- 
cate information. — Costs  to  be  costs  in  the  action. — See  WeUlen  v. 
Green,  Stirling,  J.,  9  Aug.  1899,  B.  3164;  (1899)  2  Oh.  696. 


NOTES. 

The  grounds  of  interference  in  the  case  of  private  nuisance  are  :^ 

(a)  Material  injury  or  imminent  and  inevitable  risk  to  property  or  health  : 
see  -4.  G.  V.  AicAo/,  16  Ves.  338  ;  Haines  v.  TaytoTy  2  Ph.  209;  lOBeav.  75; 
Broadbent  v.  Imptrial  Oas  Co.,  7  D.  M.  &  G.  436;  7  H.  L.  O.  600  (injuiy  to 
the  crops  of  a  market  gardener) ;  Beardmore  v.  Tredwtll,  3  Giff.  683  (injury 
to  trees  from  brick-kilns);  Tipping  v.  St»  Hfhn*s  Smelting  Co.,  1  Ch.  66 
(injury  to  land  by  the  smoke  of  copper  works) ;  St.  Helenas  Smelting  Co.  v. 
Tipping,  11  H.  L.  C.  642 ;  Arnold  v.  Furnesa  By.  Co.,  22  W.  R.  613  (tipping 
rock  or  rubbish  on  Pit's  land) ;  Hepburn  v.  Lordan,  2  H.  &  M.  345  (storing 
inflammable  materials,  jute,  near  Pit's  house) ;  Crotoder  v.  Tinkler,  19  Ves. 
617  (powder  mill);  Bendelow  v.  Worthy  Union,  57  L.  J.  Ch.  762;  57  L.  T. 
849 ;  36  W.  B.  168  (small-pox  hospital).  And  see  also  Crowhurst  v.  A  mersham 
Burial  Board,  4  Ex.  D.  5  (allowing  poisonous  trees  to  project  over  neighbour's 
land) ;  and  that  there  is  no  du^  as  between  adjoining  landowners  to  cut 
thistles,  the  natural  growth  of  the  soil,  see  Giles  v.  WalJcer,  24  Q.  B.  D.  657. 

The  injury  to  property  {e.g.,  to  vegetation  from  smoke  and  vapours)  must 
be  actual,  substantial,  and  visible — such  as  would  entitle  the  Pit  to  recover 
damages  in  an  action ;  and  contingent,  prospective,  or  remote  damage  will 
not  give  the  right  to  an  injimction :  6'a/v/n  v.  Brancepeth  Coal  Co.,  9  Ch.  705 ; 
Elm  hirst  V.  Spencer,  2  Mac.  &  G.  45 ;  ShoUs  Iron  Co.  v.  Inglis,  7  App.  Ca, 
518.  543. 

Mere  speculative  depreciation  of  property  (e.^.,  by  the  erection  of  a  national 
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school  in  the  immediate  neighbonrhood)  is  not  enough :  ffarruon  y.  Oood, 
11  Eq.  338.  And  see  White  v.  Cohen,  1  Drew.  312;  Biddulph  v.  St.  George* s 
Vestry,  3  D.  J.  &  S.  493. 

Oircnmstances  of  localibr  will  be  taken  into  consideration :  Sturges  v. 
Bridgman,  11  Ch.  D.  852,  0.  A. ;  and  although  a  man  by  **  coming  to  the 
nuisance  "  (of  noxious  vapours)  in  a  manufacturing  district  does  not  lose  his 
light  to  relief,  the  injury  to  his  property  must  be  such  as  sensibly  to  diminish 
its  value  ;  and  d  fortiori  a  much  stronger  case  of  personal  discomfort  will 
have  to  be  shown  by  a  Pit  residing  in  a  manufacturmg  district :  St,  Helenas 
Smelting  Co.  v.  Tipping,  11  H.  L.  C.  643;  and  see  Salviti  v.  Brancepeth  Co,,  aup. 

Where  the  Deft  claims  the  right  to  do  the  act  complained  of,  and  refuses 
to  give  an  undertaking,  the  Court  infers  that  there  will  be  a  repetition  of  the 
nmsance :  PhilHpe  v.  Thomaa,  62  L.  T.  793. 

If  there  is  no  exceptional  risk,  and  the  injury  is  accidental  or  occasional 
only,  and  precautions  have  been  taken,  there  will  be  no  injunction :  Cooke  y, 
Forbes,  6  £q.  166 ;  nor  where  a  mere  decision  on  the  legal  question  will  give 
the  Pit  all  the  relief  he  is  really  entitled  to ;  Jenkins  v.  Jackson,  40  Ch.  D.  71. 

And  generally,  if  the  nuisance  is  not  continuous,  bat  temporary  and 
occasional  only,  the  Court  will  not  interfere :  Oaunt  v.  Fynney,  8  Ch.  8 ; 
Bwaine  v.  Great  Northern  By,  Co.,  4  D.  J.  &  S.  211 ;  A,  G.y.  Cambridge  Gas 
Co.,  4  Ch.  71 ;  A.  G.  v.  Sheffield  Gas  Co,,  3  D.  M.  &  G.  304 ;  Cooper  v.  Crab- 
tree,  20  Ch.  D.  689,  C.  A. ;  Bust  v.  Victoria  Graving  Dock  Co.,  36  Ch.  D.  113, 
0.  A.;  Harrison  v.  Southwark  and  Vauxhall  Water  Co.,  (1891)  2  Ch.  409; 
and  if  the  nuisance  has  ceased  before  trial,  the  Pit  will  only  recover  damages 
and  costs :  Carr  y.  B<xth  Gaslight  Co.,  W.  N.  (00)  266 ;  Dunning  y.  Grosvenor 
Dairies,  lb. 

[b)  Material  interference  with  the  reasonable  ordinary  comfort  of  human 
existence  :  see  Walter  v.  Sel/e,  4  D.  &  S.  316 ;  Crump  y.  Lambert,  3  Eq.  409 ; 
Bobinson  v.  Kilvert,  41  Ch.  D.  88,  C.  A. ;  Bellamy  y.  Wells,  39  W.  R.  158 ; 
63  L.  T.  635. 

To  give  a  right  of  action  (including  summary  relief  by  injunction)  in 
respect  of  nuisance  or  annoyance,  it  is  not  necessary  to  prove  pecuniary  loss, 
or  direct  injury,  or  actual  nsk  to  health ;  it  is  enough  if  the  nuisance  be  such 
as  to  interfere  with  the  ordinary  comfort  or  enjoyment  of  life  and  property ; 
as,  e.g.,  by  causing  a  reasonable  apprehension  of  lisk  from  infectious 
disease :  Tod-Heatlty  y.  Benham,  40  Ch.  D.  80,  C.  A. ;  Bex  v.  White,  1  Burr. 
333;  Gaskdl  y.  BayUy,  30  L.  T.  616 ;  or  if  it  (the  nuisance)  be  offensive  to 
the  senses :  Bex  v.  Neil,  2  Car.  &  Pay.  486 ;  and  if  such  annoyance  is  caused, 
reasonableness  of  user  by  the  Deft  is  not  per  se  a  defence :  Beinhardt  y. 
Mentasti,  42  Ch.  D.  685;  Sanders  Clark  y.  Grosvenor  Mansions  Co,,  (1900) 
2  Ch.  373 ;  A.  G.  v.  Cole,  (1901)  1  Ch.  205. 

As  to  the  meaning  of  the  words  *' annoyance"  and  ''grievance"  in  a 
oovenant  against  nuisance,  see  Tod'Heatl*y  y.  Benham,  40  Ch.  D.  80,  C.  A. ; 
and  as  to  me  operation  of  a  covenant  for  quiet  enjoyment  as  protection  to 
covenantee  against  nuisance  by  covenantor,  see  Bobinson  y.  Kilvert,  41  Ch.  D. 
88,  C.  A. ;  Sanderson  v.  Mayor  of  Berwick,  13  Q.  B.  D.  547,  651 ;  Dtnnttt  v. 
Atherton,  L.  R.  7  Q.  B.  316.  326,  327 ;  Tebb  v.  Cave,  (1900)  1  Ch.  642  (erec- 
tion of  buildings  by  landlord  on  adjoiniDg  land  causing  chimneys  of  tenant 
to  smoke).  A  Pit  is  entitled  to  the  enjoyment  of  pure  air  by  night  as  well 
as  by  day :  Knight  v.  Gardner,  19  L.  T.  673. 

On  this  branch  of  the  subject  the  following  cases  may  be  consulted : — 

Brick-burning.— Walter  v.  Selfe,  4  D.  &  S.  313 ;  Pollock  v.  Lester,  11  Ha. 
276;  Luscombe  v.  Steer,  16  W.  R.  1191;  Boberts  v.  Clarke,  18  L.  T.  49; 
Bamford  v.  Turnlry,  3  B.  &  S.  62  (overruling  Hole  v.  Barlow,  4  C.  B.  N.  S. 
334,  and  deciding  tiiat  brick-burning  by  which  nuisance  was  occasioned  was 
not  a  reasonable  use  by  Deft  of  his  land) ;  A.G.y,  Tossell,  V.-C.  W.,  2  Aug., 
■19  Dec.  1867  (deciding  that  brick-bummg  within  certain  limits  (180  yards) 
is  a  nuisance,  and  that  the  remedy  in  penalties,  given  by  the  Public  Health  Act, 
1848,  s.  140,  does  not  affect  the  right  of  the  Pit  to  file  an  information  at  the 
relation  of  the  local  board  to  put  a  stop  to  a  public  nuisance)  \  A.  G.  y. 
Hussev,  Kay,  J.,  26  June,  1890. 

And  see  Wanstead  Local  Board  v.  Hill,  13  C.  B.  N.  S.  479,  on  the  question 
vhether  brick-making  is  an  offensive  trade  within  the  PubUc  Health  Act,  1 848 
(11  &  12  y.  c  63),  8.  64  (re-enacted  by  the  Public  Health  Act,  1876,  s.  112). 

Cakining.^ShoUs  Iron  Co,  y.  Inglis,  1  App.  Ca.  618. 
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Car^  heaUnff.-^LUsher  t.  GihU,  Kay,  J.,  14  May,  1884,  B.  719. 

Cement  Works. — UmfreviUe  v.  Johnson,  10  Ch.  680;  A.  O.  v.  Francis^ 
V.-C.  H.,  31  July,  1874,  A.  1933;  L.  J.,  9  Nov.  1874,  A.  2932. 

Chemical  or  gas  works,  noxious  vapours  and  smoke. — Barlmo  v.  Bailey,  W.  N. 
(71)  95  ;  Bankart  v.  Houghton,  27  Beav.  425;  Salrin  v.  Branceptth  Coal  Co., 
9  Ch.  705,  sup. ;  Crump  v.  Lambert,  3  Eq.  409 ;  SavUe  v.  Kilner,  26  L.  T.  277 ; 
Smith  V.  Midland  By.  Co.,  25  W.  E.  861 ;  37  L.  T.  224 ;  A.  O.  v.  Metropolit'jn 
By.  Co.,  Kay,  J.,  13  Jan.  1882,  ex  relatione  order  not  drawn  up  (nauseous  and 
odensiTe  odours  from  the  manufacture  of  gas). 

Chimneys, — The  non-consumption,  so  far  as  is  practicable,  of  smoke  in  any 
manufacturing  or  trade  process,  and  the  emission  of  black  smoke  in  such  quan- 
tity as  to  be  a  nuisance  from  any  chimney  (not  of  a  private  dwelling-house) 
are  nuisances  to  be  summarily  dealt  with  by  the  local  authority.  See  Public 
Health  Act,  1875  (38  &  39  V.  c.  55),  s.  91  (re-enacting,  with  some  alterations 
and  additions,  Nuisances  Removal  Act,  18  &  19  V.  c.  121,  s.  8 ;  and  Sanitary 
Act,  1866  (29  &  30  Y.  c.  90),  s.  19).  And  for  cases  on  these  enactments,  see 
Ci^oper  V.  Woolley,  L.  R.  2  Ex.  88 ;  Barnes  v.  Akroyd,  L.  E.  7  Q.  B.  474 ; 
Norris  v.  Barnes,  lb.  537  ;  Gaskell  v.  Bayley,  30  L.  T.  616 ;  Barnes  v. 
Eddleston,  1  Ex.  D.  102 ;   Weekes  v.  King,  63  L.  T.  61 ;  15  Cox,  C.  C.  722. 

Dangerous  trade.—McMurratf  v.  Cadwtll,  W.  N.  (89)  216 ;  W.  N.  (90)  63 
(manuiacture  of  amorces;  injunction  suspended  for  a  fortaiight  to  enable 
appellant  to  apply  to  Home  Office  for  leave  to  make  protective  alterations). 

Dangerous  works  on  highway. — As  to  the  duty  of  persons  who  undertake 
such  works,  to  take  care  that  those  who  execute  them  do  not  negligently 
cauf«e  injury  to  the  public,  see  HoUiday  v.  National  Telephone  Co.,  (1899)  2 
Q.  B.  392  C.  A. 

Fried-fish  shop.—Wood  v.  Miles,  V.-C.  H.,  1  Dec.  1880,  B.  2249 ;  that  such  a 
business  is  not  per  se  an  offensive  trade  within  the  Public  Health  Act,  1876, 
s.  112,  see  Braintree  Local  Board  v.  Boyton,  62  L.  T.  99. 

Htating  premises. — Bobinson  v.  Kilvert,  41  Ch.  D.  88,  97,  C.  A. ;  Beinhardt 
V.  Mtntasti,  42  Ch.  D.  685. 

Hospital  for  infectious  diseases. — Metropolitan  Asylums  v.  Hill,  6  App.  Ca. 
193 ;  Tod'Heatley  v.  Benham,  40  Ch.  D.  80,  C.  A. ;  Bendelow  v.  WoHley  Union, 
67  L.  J.  Ch.  762;  57  L.  T.  849;  36  W.  B.  168;  u4.  Q.  v.  Hanwell  Urban 
Council,.  (1900)  2  Ch.  337,  C.  A. ;  (1900)  1  Ch.  61.  A  small-pox  hospital  is 
not  an  **  other  noxious  or  offensive  business"  within  sect.  112  of  the  Public 
Health  Act,  1875,  and  under  sect.  131  a  local  authority  may  estabh.sh  such  a 
hospital  outside  their  district  without  the  consent,  under  sect.  285,  of  the 
local  authority  of  the  district  in  which  it  is  to  be  erected :  WithingUm  District 
Local  Board  v.  Manchester  Corporation,  (1893)  2  Ch.  19,  C.  A. ;  Dalton  v.  St. 
Mary  Abbots,  KtnsingUm,  47  L.  T.  349. 

Malicious  interference  with  servants. — Action  held  maintainable  by  employer 
against  persons  who,  to  his  damage,  maliciously  conspire  to  induce  his  ser- 
vants to  oreak  their  contract  of  service,  and  also  conspire  together  to  injure 
him  by  preventing  persons  from  entering  into  contracts  with  him  :  Leathern 
V.  Craig  (1899),  2  I.  R.  667,  C.  A.  distinguishing  Allen  v.  Flood,  (1898)  A.  C. 
1,  and  following  Temperton  v.  Bussell,  (1893)  1  Q.  B,  715,  C.  A. 

Manure  works,  and  carting  night  soil, — Knight  v.  Gardner,  19  L.  T.  673. 

Noise  and  vibration. — Steam-hammer,  &c. — Bosktlly.  Whitu^orth,  5  Ch.  469; 
Goose  V.  Bedford,  21  W.  R.  449  ;  Eaden  v.  Firth,  1  H.  &  M.  673 ;  Crump  v. 
Lambert,  3  Eq.  409 ;  Fenwick  v.  E,  Lond.  By.,  20  Eq.  544  ;  Sturges  y.  Bridg- 
man,  11  Ch.  D.  862,  C.  A.  (pestle  and  mortar);  Webb  v.  Bacher,  W.  N.  (81) 
168  (alteration  of  premises,  hammering  at  night);  Harrison  v.  Southunirk 
and  Vauxhall  Water  Co.,  (1891)  2  Ch.  409  (temporary  use  of  lift  pumps); 
LambUm  v.  Mellish,  (1894)  3  Ch.  163  (noises  caused  by  acts  of  oifferent 
individuals). 

— Bell -ringing. — Soltau  v.  De  Held,  2  Sim.  N.  S.  133 ;  Hardman  v.  Holher" 
ton,  y.-C.  S.,  30  June,  1866,  A.  1373  (dissolved  6  Deo.  1866,  A.  2502;  see 
W.  N.  (66)  379). 

— Keeping  horses  on  ground-floor  of  a  London  dwelling-house. — Ball  v.  Bay^ 
8  Ch.  467  ;  Gullick  v.  Tremlett,  20  W.  R.  368 ;  Brodtr  v.  Saillard,  2  Ch.  D. 
692. 

Musical  Instruments. — Christie  v.  Davey,  (1893)  1  Ch.  316  {semMe,  con- 
stant playing  in  dwelling-house  hot  a  nuisance;  secus,  if  done  to  annoy 
neighbour). 
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Noisy  entertaitiiiituU,  colUcting  disorderly  crowds, —  Waiker  v.  Brewster,  5  Eg. 
25 ;  Inchhafd  v.  BoMnson^  4  Ch.  388;  Bostock  v.  N,  Staff,  By,  Co,,  5  D.  &  S. 
690 ;  3  Sm.  &  G.  283 ;  Crofts  v.  Hume,  V.-O.  B.,  6  Mar.  1885,  A. ;  Cox  v. 
Baker,  V.-C.  B.,  11  June,  1886  (noisy  exhibition  in  Edgware  Eoad);  AUen 
V.  Vokes,  15,  31  Aug.  1888,  ex  relatione  orders  not  drawn  up;  32  Sol.  Joum. 
734  fnoisy  entertainments,  swings,  rifle  gallery) ;  Phillips  v.  Thomas,  62  L.  T. 
693  (noisy  show  in  market  square) ;  Jenkins  v.  Jackson,  40  Oh.  D.  71  (dancing 
in  room  over  that  of  Pit) ;  Btllamy  v.  Wells,  63  L.  T.  635  (club  causing  noise 
at  night),  sup,  p.  606,  Form  6;  Barber  v.  Penley,  (1893)  2  Ch.  447  (perfor- 
mance causing  crowd  to  collect  in  street) ;  Seaward  v.  Pater  son,  (1897)  1  Ch. 
545,  C.  A. ;  Dewar  v.  City  and  Suburban  Bacecourse  Co.,  (1899)  2  I.  R.  345 
(racing  on  Sunday). 

Use  of  garden  as  a  skittle  or  bowling  alley, — Bar  ham  v.  Hodges,  V.-O.  H., 
2  July,  1876,  A.  1391  ;  W.  N.  (76)  234. 

Use  of  a  rifle-range  so  as  to  be  a  nuisance  to  adjoining  houses, — Banister  v. 
Bigge,  34  Beav.  287 ;  Darvall  v.  Dougall,  sup.  Form  11,  p.  608.  See,  however, 
Hawley  v.  Steele,  6  Ch.  D.  521,  that  the  reasonable  use  for  military  purposes 
of  land  acquired  by  authority  of  Parliament,  and  vested  for  such  purposes 
in  the  War  Secretary,  will  not  be  restrained. 

.  Urinal, —  Vernon  v.  St,  James^  Vestry,  16  Oh.  D.  449;  Sellors  v.  Matlock 
Bath  Local  Board,  14  Q.  B.  D.  928 ;  Chibnall  v.  Paul,  29  W.  R.  536  (where 
the  Deft,  by  so  disposing  his  premises  as  tacitly  to  invite  the  nuisance,  was 
held  responsible) ;  Pethuk  v.  Corp,  of  Plymouth,  42  W.  R.  246  (where  an 
injunction  was  refused  to  restrain  an  urban  authority  from  placing  a  urinal  in 
a  public  park  near  the  Pit's  houses,  and  queers  whether  under  sect.  39  of 
the  Public  He^th  Act,  1875,  the  decision  of  the  urban  authority  is  not 
conclusive). 

Vacant  land. — The  owner  of  a  piece  of  land  is  under  a  duty  at  common  law 
to  prevent  it  from  being  so  used  as  to  be  a  public  nuisance,  and  this  duty 
mav  be  enforced  by  injunction  at  the  suit  of  tne  A.  G. :  A,G,  v.  Tod  Heatley, 
(1897)  1  Oh.  560,  0.  A. 

.  Watching  and  besetting  premises. — For  a  case  in  which  a  perpetual  injunc- 
tion was  granted  to  restram  the  defendants  from  watching  or  besetting  either 
the  plaintiffs'  works  or  the  works  of  a  sub-manufacturer  for  them  for  any 
purpose  except  merely  to  obtain  or  communicate  information,  see  J,  Lyons  dh 
Sons  V.  Wilkin^,  (1899)  1  Oh.  255,  0.  A. ;  sup.  Form  13,  p.  609. 

To  watch  or  beset  a  man's  house,  with  a  view  to  compel  him  to  do  or  not 
to  do  that  which  it  is  lawful  for  him  not  to  do  or  to  do,  is  wrongful,  as  being 
both  an  offence  witlun  sect.  7  of  the  Conspiracy  and  Protection  of  Property 
Act,  1 875  (38  &  39  Y.  c.  86),  and  a  nuisance  at  common  law,  as  interfering 
with  the  ordinary  comfort  of  human  existence  and  the  ordinary  enjoyment 
of  the  house  beset:  S,  C,  referring  to  Bamford  v.  Tumley,  3  B.  &  S.  62; 
Broder  v.  Saillard,  2  Ch.  D.  692,  701 ;  Walter  v.  Selfe,  4  De  G.  &  Sm.  315  ; 
Crump  V.  Lambert,  L.  R.  3  Eq.  409. 

Watching  or  besetting  a  place  where  a  person  **  resides,  or  works,  or  carries 
on  business,  or  happens  to  oe,"  under  sub-sect.  4  of  sect.  7  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  does  not  necessarily  imply  any 
lengthened  watching,  and  is  not  limited  to  places  which  he  habitually  fre- 
quents: Charnock  v.  Court,  (1899)  2  Ch.  35;  sup.  Form  14,  p.  610. 

As  to  the  right  imder  the  section  and  0.  xvi,  1,  of  several  members  of  an 
association  of  master  builders  to  combine  in  bringing  an  action  against  the 
officials  of  various  trade  unions,  see  Walters  v.  Chreen,  (1899)  2  Oh.  696. 

Waterworks, — Injunction  to  restrain  the  laying  of  pipes,  amounting  to  a 
** constructing"  of  waterworks  within  sect.  52  of  the  Public  Health  Act, 
1875  (38  &  39  V.  c.  55),  within  the  limits  of  supply  of  an  established  water 
company,  without  previous  notice  to  them :  Huadersfield  Corp,  v.  Bavens- ' 
th<yrpe  Urban  District  Council,  (1897)  2  Oh.  121,  0.  A. 

No  legal  right  under  the  Pl^escription  Act  (as  in  the  case  of  obstruction 
of  light)  can  be  acquired  in  respect  of  noise :  Sander  v.  Manley,  W.  N.  (78) 
p.  181  ;  but  the  right  to  an  injunction  against  nuisance  may,  as  in  other 
cases,  be  lost  by  acquiescence  {e.g.,  by  allowing  expense  to  be  incurred,  or  a 
trade  to  be  carried  on,  without  taking  proceedings) :  Williams  v.  E,  of  Jersey, 
Cr.  &  Ph.  91 ;  Oaunt  v.  Fynney,  8  Ch.  8 ;  and  see  Turner  v.  Mirfield,  34 
Beav.  390. 

But  acquiescence  in  the  erection  of  works  which,  though  noxious  in  them- 
selves, produce  but  little  injury  at  first,  does  not  warrant  their  development 
tp  the  extent  of  cf^usin^  g;reat  damage :  Bc^nkari  Vt  Bgughton^  27  Beav.  425  ; 


614  InjunctioM.  [chap.  xxxi. 

Sturges  v.  Bridgman,  11  Gh.  D.  852,  C.  A. ;  and  see  BaxendaleY.  McMurroff, 

2  Ch.  790. 

The  lessor  or  reyersioner  of  property  cannot,  it  seems,  though  his  tenants 
the  actual  occupiers  might,  maintain  an  action  in  respect  of  a  merely  tern* 
porary  nuisance,  e.^.,  from  smoke  or  noise :  Jones  v.  Chappdl,  20  Eq.  539; 
SimjMon  v.  Savage,  1  C.  B.  N.  S.  347  ;  MoU  v.  Shoolbred,  20  Eq.  22 ;  Cooper 
V.  Crahtree,  19  Ch.  D.  193:  Sandfordr.  Clarke,  21  Q.B.D.398;  but  where, 
from  change  of  interest  by  letting  the  property  since  action  brought,  the 
Pits  have  become  reversioners,  amendment  by  adding  the  new  tenants  as 
CO- Pits  has  been  allowed:  Hoiue  Property  Co,  v.  ff»  P.  Honenail  Co,,  29 
Ch.  D.  190. 

In  the  case  of  apprehended  nuisance,  Pit  seeking  an  injunction  must  prore 
imminent  danger  of  a  substantial  kind,  or  that  the  injury,  if  it  does  come, 
will  be  irreparable:  FUtcker  v.  Bealey,  28  Ch.  D.  688;  A.  O.  v.  Manchester 
Corporation,  (1893)  2  Ch.  87,  where  the  principles  on  which  the  Court  proceeds 
in  granting  or  refusing  in  injimctions  quia  timet  against  nuisance  are 
discussed. 

Although  persons  entrusted  with  statutory  powers  are  bound  to  exercise 
them  so  as  not  unnecessarily  to  create  a  nuisance  (Oeddis  v.  Bonn  Reservoir, 

3  App.  Ca.  430;  Canadian  Pacific  Ry.  Co,  v.  Parke,  (1899)  A.  C.  535,  P.  C; 
Jordeaon  v.  Sutton,  &c,  Oa$  Co,,  (1899)  2  Ch.  217,  C.  A.  (Form  8,  mp, 
p.  564)),  yet  where  the  user  of  premises  in  a  particular  way  is  mcidental  and 
necessary  to  that  which  the  statute  authorizes,  such  user  cannot  be  restrained 
on  the  ground  of  nuisance :  L,  B,  &  S,  C,  Ry,  v.  Truman,  11  App.  Ca.  45, 
where  a  railway  co.  were  held  justified  in  using  land  as  a  depot  for  cattle  as 
being  incidental  to  the  authorized  use  of  their  railway  for  cattle  trafiBc ;  and 
see  Harrison  v.  Southwark  and  VauxhaU  Water  Co,,  (1891)  2  Ch.  409 ;  National 
Telephone  Co,  v.  Baker,  (1893 J  2  Ch.  186,  where  a  tramway  co.  using  electrical 
traction  under  a  provisional  order  of  the  Board  of  Trade  were  held  to  be 
protects  from  liability  for  electrical  disturbance  caused  thereby  in  the  wires 
of  a  telephone  co. ;  but  persons  authorized  by  statute  to  erect  a  small-pox 
hospital  could  not  do  so  in  a  place  where  a  nuisance  would  be  caused  to  the 
neighbourhood :  Met,  Asylums  v.  ffill,  6  App.  Ca.  193 ;  nor  a  vestry  the  like 
as  to  a  urinal :  Vernon  v.  Vestry  of  St,  James*,  16  Ch.  D.  449,  C.  A. ;  nor 
a  gas  CO.  in  the  erection  of  a  gasometer :  Jordeson  v.  Sutton,  <j&c.  Gas  Co,, 
(1899)  2  Ch.  217,  C.  A. ;  and  see  other  cases,  sup,,  and  so  the  statutory 
powers  of  a  drainage  board  afford  justification  only  for  acts  done  with  due 
care,  and  not  for  negligent  acts,  as  e,g,,  by  deepening  a  river  bed  and 
failing  periodically  to  cleanse  it :  Bligh  v.  Rathangan  River  Drainage  Board 
(1898),  2  I.  R.  205  ;  and  a  tramway  co.  having  jwwer  to  construct  "works 
and  conveniences "  were  liable  for  nuisance  caused  by  stables  erected 
by  them :  Rapier  v.  London  Tramtoays  Co,,  (1893)  2  Ch.  588,  C.  A. ;  and  see 
Oaston  V.  Aberdeen  District  Tramways  Co,,  (1897^  A.  C.  Ill,  H.  L.  (Sc.), 
where  a  tramway  co.  were  held  to  have  committea  a  nuisance  by  heaping  up 
snow  in  the  streets  and  scattering  salt  upon  the  track  of  the  tramway ;  and 
see  Canadian  Pacific  Ry,  Co,  v.  Parke,  (1899)  A.  C.  535,  P.  C.  (injunction  to 
prevent  user  of  the  water  in  disregard  of  common  law  obligation  to  do  no 
damage  to  the  land). 

Where  an  Act  of  Parliament  contains  a  8[)ecial  provision  for  the  protec* 
tion  of  an  individual,  he  may  sue  without  joining  tiie  A.  G-.,  or  showing 
particular  damage:  Mayor  of  Dewmport  v.  Plymouth  Tram.  Co,,  62  L.  T. 
161. 

The  Public  Health  Act,  1875  (38  &  39  Y.  c.  55),  s.  91,  defines  nuisances 
(see  also  Nuisances  Bemoval  Act  1855,  (18  &  19  v.  c.  121),  s.  8 ;  Sanitary 
Act,  1866,  (29  &  30  V.  c.  90),  s.  19),  which  may  be  dealt  with  summarily  W 
the  local  authority  in  the  manner  provided  by  the  Act  (sects.  94 — 106).  fi 
such  summary  proceedings  would  afford  an  inadequate  remedy,  proceedings 
may  be  taken  in  the  Superior  Courts  to  enforce  the  abatement  or  prohibition 
of  any  nuisance  under  the  Act,  or  for  the  recovery  of  any  penalties,  or  for 
the  punishment  of  persons  offending  against  the  Act  (sect.  107). 

Actions  cannot  be  brought  hj  a  local  board  in  respect  of  a  public  nuisance 
under  the  last-mentioned  section,  except  with  the  sanction  of  the  A.  Q.,  or 
by  some  person  who  has  suffered  damage  :  Wallasey  Local  Board  v.  Gracey, 
36  Ch.  D.  593;  Tottenham  Urban  District  Council  v.  Williamson  &  Sons,  (1896) 
2  Q.  B.  353,  C.  A.  Without  evidence  of  actual  injury  an  action  may  be 
maintained  by  the  A.  G.,  and  injunction  obtained,  restraining  illegal  acts- 
tending  to  the  injury  of  the  public :  A.  Q.  r.  Shrewsbury,  dbc,  Brtd^Co^i  21- 


SECT.  V.3  Nuisance.  615 

Ch.  D.  754 ;  e.g.,  to  make  a  railway  co.  run  their  trains  at  the  pace  of  four 
miles  per  hour  as  required  by  statute,  along  a  level  crossing  over  a  highway  : 
A.  G.  V.  L,  N.  W.  By.  Co.,  (1900)  1  Q.  B.  78,  C.  A. ;  following  A.  G.  v. 
Shrewehury  {Kingaland)  Bridge  Co.,  21  Ch.  D.  752. 

The  provisions  of  the  Act  relating  to  nuisances  are  to  be  in  addition  to, 
*'  and  not  to  abridge  or  affect  any  right,  remedy,  or  proceeding  under  any 
other  provisions  of  uie  Act,  or  under  any  other  Act,  or  at  law  or  in  equity  '* ; 
but  no  person  shall  be  punished  for  the  same  offence  both  imder  the  Act  and 
under  any  other  law  or  enactment  (sect.  111). 

A  highway  authorit;^,  when  altering  the  level  of  a  street  pursuant  to 
sect.  98  of  the  Metropolis  Management  Act,  1855  (18  &  19  Y.  c.  120),  are  not 
bound  to  exercise  at  their  own  expense  the  power  of  altering  the  position  of 
underground  pipes  for  the  benefit  of  a  water  co. :  Southxoark  and  Vauxhall 
Water  Co.  v.  WandawoHh  District  Board  of  Works,  (1898)  2  Ch.  603,  C.  A. 

Bv  the  Arbitration  Act,  1889,  s.  13,  which  is  substituted  for  part  of  sect.  56 
of  tne  Jud.  Act,  1873,  questions  may  be  referred  for  inquiry  and  report 
to  any  official  or  special  referee ;  and,  at  the  trial  or  hearing,  the  assistance 
as  assessors  of  persons  specially  qualified  may  be  obtained  under  sect.  56. 
For  the  exercise  of  this  power  in  nuisance,  ancient  light,  and  mineral  trespass 
cases,  see  Broder  v.  Saillard,  sup.  p.  401 ;  Cartxvright  y.  Last^  sup.^.  401 ; 
Craven  v.  Kaye,  sup.  p.  402 ;  Bendelnw  v.  Wortley  Union^  57  L.  J.  Ch.  762, 
sup.  p.  605.    And  see  sup.  Cha^.  XXVI.,  **  Arbitrations." 

A  surveyor  so  appointed  acts  in  a  quasi-judicial  capacity,  and  is  not  subject 
to  examination  as  a  witness :  Broder  v.  Saillard,  24  W.  R.  456. 

In  cases  of  nuisance,  unless  it  plainly  appears  that  the  conclusion  of  the 
Court  below  upon  the  evidence  was  wrong,  the  Appeal  Court  is  unwilling  to 
reopen  the  investigation  by  directing  an  issue  or  employing  experts  to 
examine  and  report:  Salvin  v.  North  Branceptth  Co.,  9  Ck.  705;  and  see 
Inchbald  v.  Bobinson,  4  Ch.  388. 

In  an  action  to  restrain  sewage  nuisance,  a  general  order  as  to  documents 
in  the  possession  of  the  Deft  boanl  was  refused,  but  an  order  was  made  limited 
to  cer1»in  resolutions  and  correspondence  with  the  Local  Government  Board : 
Downing  v.  Falmouth  United  Sewerage  Board,  37  Ch.  D.  234,  C.  A. 

As  to  the  liability  of  a  landlord  for  nuisance  committed  by  his  tenant,  see 
Jenkins  v.  Jackson,  40  Ch.  D.  71 ;  and  that  an  action  for  an  injunction  to 
restrain  the  fouling  of  a  stream  cannot  be  maintained  against  exors  in  respect 
of  acts  done  by  their  testator  more  than  six  months  before  his  death,  see 
Kirk  V.  Todd,  21  Ch.  D.  484,  C.  A. 

The  acts  of  two  or  more  persons  may,  taken  together,  constitute  such  a 
nuisance  that  the  Court  will  restrain  all  from  doing  the  acts  constituting  the 
nuisance,  although  the  annoyance  occasioned  by  the  act  of  any  one  of  tnem, 
if  taken  alone,  would  not  amount  to  a  nuisance :  Lambton  v.  Mellish  ;  Lamb- 
Um  V.  Cox,  (1894)  3  Ch.  163. 

Where  an  inquirv  as  to  damages  was  directed  as  well  as  an  injunction,  the 
Fit  had  the  general  costs,  but  the  costs  of  the  inquiry  were  reserved,  so  that 
the  Judge  might  exercise  control  over  them  if  unreasonably  exaggerated : 
Slack  V.  Midland  By.  C7o.,  16  Ch.  D.  81. 

Where  the  nuisanoe  had  been  abated  before  the  hearing  the  Court  refused 
an  injunction,  but  gave  the  Pit  costs:  Barber  v.  Penley,  (1893)  2  Ch.  447 ; 
but  see  Dean  of  Chester  v.  Smelting  Corp.,  W.  N.  (01)  179. 
'  As  to  the  form  of  the  order,  and  that  the  Court  will  not  thereby,  as  in  the 
case  of  breach  of  covenant,  specify  the  particular  acts  to  be  restrained,  see 
Walker  v.  Brewster,  5  Eq.  25. 

For  a  collection  of  cases  relating  to  nuisances,  see  Chambers'  Public 
Health,  &c.  Act,  Digest  of  Cases,  626—572;  Eerr,  166— -294;  Joyce, 
99 — 130;  (Barrett  on  Nuisances,  passim. 


(n.) — POLLUTION  OF  WATER. 

1.  L\juncti(m  restraining  Pollution  of  River  by  Town  Setoage. 

Let  the  Defts,  the  mayor  &c.,  of  the  borough  of  &c.,  their  servants 
&c.,  be  restrained,  from  and  after  the  second  day  after  the  close  of  the 
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parliamentary  Bession  for  the  year  — ,  from  causing  or  pennitting  the 
sewage  of  the  borough  of  L —  or  any  part  thereof  to  flow  or  pass 
through  their  main  sewer  or  any  other  outfall  into  the  river  A —  in  the 
information  (statement  of  claim)  mentioned,  unless  and  until  the  same 
shall  be  sufficiently  purified  and  deodorised  so  as  not  to  be  or  create  a 
nuisance,  or  become  injurious  to  the  public  health ;  And  Let  the  Defts, 
the  said  mayor  &c.,  be  perpetually  restrained  by  injunction  from 
causing  or  permitting  any  new  outfall  to  be  made  for  the  conveyance 
of  the  sewage  of  the  said  borough  or  any  part  thereof  into  the  river 
A — ,  or  any  sewer  or  drain  to  be  made  to  oommimicate  with  their  said 
main  sewer,  or  any  communication  to  be  made  with  such  main  sewer, 
or  any  of  the  Defts'  other  sewers  and  drains  whereby  any  sewage  may 
be  discharged  or  find  its  way  into  the  said  river  A — . — Defts  to  pay 
the  relator's  costs  of  suit,  including  the  costs  of  the  motion  for  an  in- 
junction.— Liberty  to  apply. — A,  0.  v.  Leeds  Corp.,  V.-C.  J.,  2  Maidi, 
1870,  A.  627 ;  L.  J.,  9  June,  1870,  A.  1493 ;  5  Ch.  583. 

For  order  restraining  Defts  from  making  any  further  connection  of  any 
drain  with  either  their  H.  or  M.  sewer  until  the  heanng  &c. ;  that  part  of 
the  motion  which  sought  an  immediate  injunction  a^inst  causing  any 
sewage  to  pa<8  down  the  H.  and  M.  sewer  into  the  river  L.  being  directed  to 
stand  over  until  the  hearing,  on  an  undertaking  by  Defts,  by  dred^ng  or 
other  proper  means,  to  keep  the  river  L.  free  from  all  obstructions  to  navi- 
gation caused  by  an  increased  deposit  of  sewage  matter,  with  liberty  to  apply 
especially  in  respect  of  any  injury  that  might  be  apprehended  from  unhealthy 
effluvia,  see  A.  O.  y.  Metropolitan  Board  of  Work$t  1  H.  &  M.  298,  V.-C.  W., 
5  June,  1863,  A.  1031. 

For  injunction  to  restrain  local  board  from  "  directing  or  authorizing"  the 
discharge  of  sewage  from  new  houses  in  their  district  into  a  natural  water- 
course, the  lower  portion  of  which  was  a  sewer  vested  in  the  Metropolitan 
Board  of  Works,  see  A.  O,  v.  Acton  Local  Board,  22  Nov.  1882,  A.  2196; 
22  Ch.  p.  221. 

For  injunction  to  restrain  local  board  from  discharging,  or  causing  or 
permitting  to  be  discharged,  sewage  or  other  offensive  matter  into  a  brook 
or  watercourse  so  as  to  cause  nuisance  to  the  Pit  (it  being  shown  that  it 
was  possible  for  the  board  to  abate  the  nuisance  by  physical  means),  see 
Charles  v.  Finchley  Local  Board,  23  Ch.  D.  767 ;  8  May,  18«3,  A.  716. 

As  to  whether  the  expression  "permitting"  can  be  rightly  used  in  these 
cases,  see  notes,  inf.  p.  620. 


2.  Similar  Order. 

Let  the  Defts,  the  mayor  &c.,  of  H — ,  their  servants  &c.,  be  restrained 
from  causing  or  permitting  to  be  made  any  new  outfall  into  the  brook 
H — ,  or  any  new  sewer  communicating  with  any  outfall  into  such 
brook,  or  any  drain  or  other  communication  with  any  such  sewer, 
whereby  any  sewage  water  may  pass  into  the  H —  brook ;  And  Let 
also  the  said  Defts,  their  servants  &c.,  be  (from  and  after  the  —  day 
of  — )  restrained  from  causing  or  permitting  the  sewage  of  the  borough 
of  H —  to  flow  or  pass  through  outfall  sewer  A —  or  outfall  sewer  B— 
in  the  (information  and  bill)  mentioned,  or  any  new  outfall  into  the 
said  brook,  unless  and  until  the  same  shall  be  sufficiently  purified  and 
deodorised. — Pefts  to  pay  costa  of  suit. — ^,  G,  v,  HtUifax  Corf.^ 
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V.-C.  J.,  8  July,  1869,  A.  2040;   17  W.  E.  1088.     (See  words  added 
in  A.  G,  V.  Corp,  of  Leeds,  sup,,  Form  1.) 

The  form  of  this  order  has  been  often  adopted  in  similar  cases  :  see  North 
Staffordshire  Ry,  Co,  v.  Tunstall  Local  Board,  39  L.  J.  Ch.  131. 

For  an  interlocutory  injunction  against  opening  any  new  drains  by  which 
any  additional  matter  may  bo  brought  down,  and  from  executins^  any  works 
whereby  the  damage  may  be  incre&^d,  see  A,  G,  y.  Luton  Board,  V.-C.  W., 

2  Jur.  N.  S.  180. 

For  order  to  restrain  Defts  from  allowing  any  sewage  to  pass  into  the 
stream  or  otherwise,  so  as  to  become  a  nuisance,  the  operation  of  the  order 
being  suspended,  see  A,  9,  v.  Htath,  V.-C.  W.,  25  Nov.  1867,  A.  3087. 

For  order  restraining  a  local  board  from  allowing  any  fresh  communica- 
tions to  be  made  with  a  sewer  constructed  by  theu:  predecessors  in  office, 
which  caused  a  nuisance  to  the  inhabitants  of  the  adioining  parish  by 
drainine;  into  a  stream  flowing  through  their  parish,  unless  such  drainage 
should  have  been  first  purified  irom  sewage  matter,  so  as  not  to  occasion  any 
pollution  to  the  stream  in  its  passage  through  such  parish,  see  A,G,  y.  Rich- 
mond,  2  Eq.  :i06. 

For  injunction  to  restrain  the  oorp.  of  Bradford  from  causing  or  per- 
mitting any  new  outfall  into  the  Bitidford  beck,  or  any  new  sewer  com- 
municating with  any  outfall  into  it,  **  whereby  any  sewage  not  effectually 
defecated  snail  pass  mto  the  river  Aire  so  as  to  be  a  nuisance  to  the  Pit,"  see 
Stamfield  v.  Corp,  of  Bradford,  M.  R.,  5  March,  1875,  B.  492. 

For  the  like  order  restraining  a  local  board  from  causing  or  permitting  any 
sewage,  filth,  or  offensive  matter,  solid  or  liquid,  to  be  discharged,  or  to  flow 
or  pass  into  a  brook — throush  any  sewer,  drain,  or  culveit  within  the 
district— to  the  injury  of,  or  which  may  be  or  become  a  nuisance  to  Pits,  see 
Birmingham  Canal  Co,  v.  Barman,  V.-C.  B.,  25  Nov.  1872,  B.  3032  (opera- 
tion of  order  suspended  for  two  months) ;  and  see  8,  C»,  before  Kay,  J.,  63 
L.  T.  670. 

For  the  like  order,  see  Harrold  v.  Markham  (Northampton  case),  V.-O.  J., 
16  July,  1869,  A.  2411  (operation  suspended  until  1st  June,  1870). 

For  the  like  order  on  motion  for  decree,  see  Bidder  v.  Richards,  V.-C.  W., 
14  Jan.  1862,  A.  109  (Croydon  case). 

For  like  inj  unction  against  the  Governors  of  the  County  Lunatic  Asylum 
at  Colney  Hatch,  see  A.  G.  v.  The  Colney  Hatch  Asylum,  C.  A.,  22  Dec.  1868, 
A.  3187;  4Ch.  146. 

For  injunction  to  restrain  Defts  from  permitting  the  drainage  from 
additional  cottages  or  any  buildings  other  than  four  old  cottages  to  drain 
into  a  brook,  see  Metropolitan  Board  of  Works  v.  L,  &  N,  W,  Ry,  Co,,  14 
Ch.  D.  521 ;  17  Ch.  D.  246,  C.  A. 

For  injunction  in  the  terms  of  an  agreement  by  which  the  Defts  agreed 
with  Pit  that  they  would  not  after  the  —  day  of — ,  **  cause  or  permit  the 
drains  of  the  district  under  their  control,  or  any  of  them,  to  discnarge,  nor 
shall  they  after  that  date  discharge  into  the  stream  or  watercom*se8  flowing 
into  the  Oak  beck,  as  in  the  pleadings  mentioned,  or  into  the  said  Oak  beck, 
any  sewage,  sewage  matters,  or  foul  water  whatsoever,  or  otherwise  foul  or 
poUute  the  water  of  the  Oak  beck,*'  with  inquiry  as  to  damages  occasioned 
to  Pit  in  the  operation  of  bleaching,  and  directions  for  payment  of  amount 
ascertained,  and  costs  of  suit,  see  Woody,  Harrogate  Commissioners,  V.-C.  B., 

3  June,  1874,  B.  2497. 

An  inquiry,  as  in  Heath  v.  Wallington,  V.-C.  W.,  3  July,  1865,  A.  1639, 
how  the  sewage  can  be  dealt  with  so  as  not  to  occasion  a  nuisance  to  Pit, 
should  not,  it  seems,  be  directed:  see  A,  G,  y.  Colney  Hatch  Lunatic  Asylum, 

4  Ch.  5.  162. 

For  judgment  dismissing  without  costs  action  against  vestry  for  pollution 
of  watercourse  by  sewage,  on  the  Defts  by  their  counsel  undertaking  not  to 
sanction  the  connection  of  any  further  houses  with  any  drains  runnmg  into 
either  of  the  watercourses  in  the  pleadings  mentioned,  see  A,G,y,  St,  James, 
Clerkenwell,  North,  J.,  21  July,  1891,  A.  1077 ;  (1891)  3  Ch.  527. 

For  dismissal  of  action  for  injunction  in  respect  of  apprehended  nuisance, 
but  without  prejudice  to  the  right  of  the  Pit  to  bring  another  action  there- 
after, in  case  of  actual  injury,  or  imminent  dan^r,  see  Fletcher  v,  Bealey,  28 
Cb.  D,  683. 
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3.  Injunction  against  **  directing  or  authorizing  "  Discharge  of 

Sewage, 

Let  the  Defts,  the  major  &c.  of  the  borough  of  &c.,  as  the  urban 
Banitary  authority  of  the  said  borough,  be  restrained  from  directing 
or  authorizing  any  sewage  or  foul  matter  to  flow  or  to  be  discharged 
fxom  sewers  or  drains  vested  in  them  as  such  sanitary  authority  on  to 
D —  Park  in  the  pleadiogs  mentioned. — See  Brown  r.  Dunstable  Corp,, 
Cozens-Hardy,  J.,  19  May,  1899,  A.  2032,  (1899)  2  Ch.  378. 


4.  Pollution  of  Stream  by  Manufacturing  Works. 

Lbt  the  Defts,  The  8.  Papermaking  Go.  (Ld.),  their  serrants 
&c.,  be  perpetually  restrained  from  discharging  from  their  works  in 
the  Pit's  (bill)  mentioned  into  the  river  or  stream  in  the  said  (bill) 
also  mentioned  (so  as  to  cause  it  to  flow  to  the  Pit's  lands,  meaeuages, 
and  mills  therein  also  mentioned,  in  a  state  less  pure  than  that  in 
which  it  flowed  there  previously  to  the  establishment  of  the  said  works, 
to  the  injury  of  the  Pit),  any  such  refuse  or  other  matter  as  was  dis- 
charged by  the  Defts  from  their  said  works  into  the  said  river  or 
stream  previously  to  the  (filing  of  the  said  bill)  or  any  noxious  fluid 
or  other  foul  matters  whatsoever. — Lingtcood  y.  Stoumutrket,  ^-c.  Co,, 
V.-C.  W.,  15  Nov.  1865,  B.  2220 ;  1  Eq.  77. 

On  motion  to  commit  in  this  case  inquiries  were  subsequently  directed  for 
the  purpose  of  ascertaining  whether  the  pouring  into  the  stream,  at  the  point 
where  Deft's  drain  enter^  it,  of  a  liqmd  of  tne  same  composition  as  thai 
analysed  by  Dr.  S.  on  behalf  of  Fit,  would  be  sufficient  to  cause  the  pollution 
of  water  complained  of  at  Pit's  mill :  8,  C,  24  Jan.  1868,  £.  255. 

For  order  to  stay  pollution  of  stream  above  or  within  the  limits  of  Plf  s 
land,  see  Cro8$Iey  v.  Ltghiowler,  L.  C,  2  May,  1867,  A.  1259,  2  Ch.  478. 

For  declaration  that  the  Defts'  Act  did  not  legalise  the  fouling  of  a  stream 
below  a  reservoir  or  store  of  water  thereby  authorized,  and  for  m junction  to 
stay  them  from  so  storing  and  discharging  the  water  as  to  foul  the  water  of 
the  stream  to  the  damage  or  injury  of  the  owners  and  occupiers  of  Plt*s  dye 
works,  see  Clowes  v.  South  Staffordshire  Waterworks,  8  Ch.  125. 


5.  Inquiry  as  to  Pollution  from  a  given  Date, 

Let  the  following  &o. :  1.  An  inquiry  whether  the  matters  now 
passing  into  T —  brook  from  the  M —  mills  cause  any  and  what 
greater  pollution,  to  the  injury  of  the  Pit,  than  was  caused  to  the  then 
owner  of  S —  mills  by  the  matters  passing  into  the  brook  from  M — 
mills  immediately  before  the  —  day  of  — .  2.  An  inquiry  whether 
Pit  is  entitled  to  any  and  what  compensation  in  damages  from  Deft  in 
respect  of  any  nuisance  occasioned  to  Pit  before  the  completion  of 
Deft's  recent  works  by  matters  passing  from  the  M —  mills  in  excess 
of  the  matter  passing  into  the  brook  from  the  M —  milk  immediately 
before  the  said  —  day  of  — . — ^Adjourn  &c. — Cummins  v.  Herron, 
V.-C.  W.,  10  Dec.  1872,  A.  3130. 

For  leave  to  apply  in  case  of  any  subsequent  pollution  of  a  canal  by 
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sewage,  Delta  having,  since  information  filed,  diverted  tlie  sewage  from  the 
canal,  and  inquiry  as  to  damages,  ooe  A,  O,  v.  Bodingstoke  CorP't  V.-O.  H., 
31  May,  1876,  A.  1462;  24  W.  E.  817. 


NOTES. 

The  jurisdiction  of  restraining  by  summary  order  offences  in  respect  of 
river  pollution  was  by  the  Rivers  Pollution  Prevention  Act,  1876  (39  &  40 
y.  c.  75),  ss.  10,  11,  for  the  first  time  given  to  the  county  courts.  But  the 
jurisdiction  which  has  been  largely  exercised  by  the  Court  of  Chancerv  Tand 
now  by  the  Ch.  Div)  of  restraining  the  pouriug  of  sewage  and  other  nltn  or 
refuse  into  a  river  so  as  to  create  a  nuisance,  has  not  been  materially 
affected. 

Injunctions  have  been  obtained  on  behalf  of  the  public  (by  information), 
see  A.  0,Y.  Leeds  Corp.y  5  Ch.  583,  sup.  Form  1,  p.  615. 

—on  behalf  of  the  public,  and  also  of  a  riparian  owner  (by  information  and 
bill) :  see  A.  G,  v.  Halifax  Corp.,  17  W.  R.  1088 ;  39  L.  J.  Ch.  129 ; 
21  li.  T.  52,  «t//?..  Form  2,  p.  616;  A,  G,  v.  Birmingham  Council,  4 
K.  &  J.  528 ;  A.  G.  v.  Lutm  Board,  2  Jur.  N.  S.  180 ; 

—or  on  behalf  of  the  riparian  owner  alone  (by  bill) :  Goldsmid  v.  Tun^ 
bridge  IVells  Commrs,  1  Ea.  161;  1  Ch.  349;  Spokes  v.  Banbury 
Board,  35  L.  J.  Ch.  105;  t.  R.  1  Eq.  42;  affirmed  11  Jur.  N.  8. 
1010;  13  L.  T.  453;  14  W.  R.  169;  Crosaley  v.  Lightowler,  3  Eq. 
279;  2  Ch.  478;  Baxendaley.  McMurray,  2  Ch.  790;  Holt  v.  Roch- 
dale Corp.,  18  W.  R.  885 ;  39  L.  J.  Ch.  761 ;  10  Eq.  354 ;  25  L.  T.  43 ; 
Bidder  V.  Croydon  Local  Board,  6  L.  T.  778. 

If  the  effect  of  drainage  works  has  been  to  pollute  the  stream  into  which 
they  fall,  the  fact  that  the  local  authority  (or  j>er8on)  are  usin^  the  best  means 
in  their  power,  or  known  to  science,  for  purifving  and  deodonsing  the  sewage 
or  filth  before  passing  it  into  the  stream,  has  not  saved  them  from  the 
operation  of  an  mjunction,  although  their  efforts  to  neutralize  the  evil  have 
been  taken  into  favourable  consideration  upon  applications  to  suspend  the 
operation  of  the  injunction,  or  even  upon  motion  to  commit  for  breach  of  the 
injunction :  A»  G.  v.  Birmingham  Council,  4  K.  &  J.  528 ;  S.  6*.,  in  a  sub- 
sequent suit,  19  W.  R.  561 ;  A,  G,  Y,  Bradford  Canal,  2  Eq.  71 ;  A»  G»  y. 
Leeds  Corp,,  5  Ch.  583;  Bidder  v.  Croydon  Local  Board,  6  L.  T.  778. 

In  the  absence  of  express  power  to  create  a  nuisance,  public  bodies 
executing  drainage  works  for  the  benefit  of  their  district  were  bound  to 
construct  them  so  as  not  to  create  any  nuisance  nor  to  interfere  with  the  right 
of  the  riparian  owner  to  the  enjoyment  of  pure  water:  A.  G,  v.  Colney 
Hatch,  4  Ch.  146;  A.  G.  v.  Halifax  Corn,,  17  W.  R.  1088;  Goldsmid  v. 
Tunbridge  Wells  Commrs,  1  Eq.  161 ;  1  Cn.  349 ;  Caior  v.  Lewisham  Local 
Board,  5  B.  &  S.  115;  Geddis  v.  Bann  Reservoir,  3  App.  Ca.  430;  Bligh  v. 
Rathangan  Drainage  Board  (1898),  2  I.  R.  205. 

And  see  Public  Health  Act,  1875,  s.  17,  to  the  effect  that  local  authorities 
are  not  authorized  to  send  sewage  or  filthy  water  into  any  natural  stream  or 
watercourse,  or  into  any  canal,  pond,  or  lake,  until  sudi  sewage  or  filthy 
water  is  freed  from  all  excremenutious  or  other  foul  or  noxious  matter,  such 
as  would  affect  or  deteriorate  the  purity  or  quality  of  the  water  in  such 
stream,  &c. 

Under  this  enactment  a  local  board  has  been  restrained  from  transgressing 
their  }>owers  by  discharging  sewage  into  a  stream  so  as  to  affect  the  water  at 
the  point  of  outfall,  although  no  case  of  actual  nuisance  had  been  established : 
A.  G,Y.  Cockermouth  Local  Board,  18  Eq.  172 ;  but  under  the  powers  of  ss.  16 
and  16  the  local  authority  may  discharge  into  a  stream  surface  water  conveyed 
by  surface  sewers  though  it  carries  down  sand  and  silt,  such  water  not  being 
** sewage  or  filthy  water"  within  s.  17;  Durrani  v.  Branksome  Urban 
District  Council,  (1897)  2  Ch.  291,  C.  A.  And  see  A,  G.  v.  Shrewsbury,  &c. 
Bridge  Co,,  21  Ch.  D.  754,  as  to  the  right  of  action  by  A.  G.  on  behalf  of 
public  to  restrain  illegal  acts  tending  to  injury  of  public,  without  evidence 
of  actual  injury. 


620  Injunetums.  [chip,  xxxl 

But  if  parliamentary  powers  to  drain,  ftc.  cannot  be  execated  wiilumt 
causing  some  nuisance,  tne  Court  has  declined  to  interfere  {A,  G,  y.  Thama 
Conservators,  I  H.  &  M.  1),  unless  the  works,  though  within  the  statatonr 
powers,  occasion  injury  from  their  negligent  and  unskilful  oonstrustion : 
A.  G,  V.  MetrftpohUtn  lioard  of  Works,  1  H.  &  M.  298.  Where  the  nuisance 
has  not  been  caused  or  increased  by  any  act  on  the  part  of  the  local  boanL 
but  has  arisi'n  merely  from  delay  or  neglect  in  providing  a  proper  system  of 
drainage,  the  remedy  is  not  by  injunction  indirectly,  but  by  nuindamms 
directly  compelling  a  performance  of  the  statutory  powers :  Glo&top  t.  BedM 
Local  Biard,  12  Ch.  I).  102,  C.  A. ;  A.G.^.  Dorking  Guardians,  20  Ch.  D. 
t)9j,  C.  A. ;  Warwick  and  Birmingham  Canal  Navigation  v.  Barman,  63  L.  T. 
670  ;  A.  G,  v.  Chrkenwrll  Vestry,  (1891)  3  Ch.  527^ 

And  in  view  of  the  absolute  right  conferred  on  a  householder  by  s.  21  of 
the  Public  Health  Act,  1875,  to  connect  their  drains  with  a  sewer  subject 
onlv  to  the  regulations  duly  prescribed  by  the  local  authority,  see  Ainleg  t. 
Kirkheaton  Local  Board,  22  Ch.  D.  221 ;  Graham  v.  Wroiufhton,  70  L.  J. 
Ch.  673,  the  Court  refused  to  restrain  a  local  board  from  ^*  permitting" 
sewage  to  pass  into  a  natural  watercourse,  where  such  an  injunction  might 
compel  them  to  stop  up  drains  or  sowers  which  had  been  made  from  houses 
in  their  district:  A,  G.  v.  Acton  L<Kal  Board,  22  Ch.  D.  221;  A.  G.  t. 
Clerkenirell  Vestry,  sup. ;  Brown  v.  Dunstable  Corporation,  (1899)  2  Ch.  378, 
where  the  Defts  were  simply  restrained  from  ** directing  or  authorizing"  any 
sewage  or  foul  matter  to  tlow  or  to  bu  discharged  from  sewers  yested  in  them 
on  to  the  VWa  lands;  secus,  where  the  board  had  power  physically  to  stop  the 
flow  of  sewage  complained  of :  Charles  v.  Finchley  Local  Board,  23  Ch.  D,  767 ; 
but  see  this  case  observed  upon  in  Brown  v.  Dunstable  Corporation,  sup, 

A  prescriptive  right  to  drain  through  a  sewer  does  not  confer  a  right  to 
pour  in  as  much  sewage  as  the  sewer  will  hold,  and  an  excessive  user  may  be 
restrained:  Metropolitan  Board  of  Works  v.  L,  &  N.  W*  Ry.  Co.,  17  Ch.  D. 
246,  C.  A. ;  and  see  A.  G,  y.  Acton  Local  Board,  sup.;  Charles  v.  JFinchley 
Local  Board,  sup. 

But  the  right  may  extend  to  the  discharge  of  trade  and  manufacturing 
effluents  into  the  public  sewer:  Eastwood  y.  Honley  Urban  Council,  (1900) 

1  Ch.  701 ;  (Umi)  1  Ch.  645.  C.  A. ;  Peebles  y.  Oswdldtwistle  Urban  Council, 
(1897)  1  Q.  B.  384  {per  Charles,  J.). 

As  to  the  effect  of  the  exception  from  s.  13  of  the  Public  Health  Act,  1875 

i vesting  sewers  in  the  local  authority),  of  **  a  sewer  made  by  any  person  for 
lis  own  profit,"  see  Sykes  v.  Sowerliy  District  Council,  (1900)  1  Q.  B.  ^4,  C.  A. ; 
Croysdale  v.  Suuhury-on- Thames  District  Council,  (1898)  2  Ch.  515 ;  Vowles  v. 
CVi//ner.  W.  N.  r^l89'5)  42;  64  L.  J.  Ch.  414;  Minehead  Local  Board  v.  Lut- 
trell,  (1894)  2  Ch.  178;  Ferrandv.  Ilullas  Land  and  Building  Co.,  (1893) 

2  Q.  B.  135,  C.  A. ;  Bonella  v.  Twickenham  Board  of  Health;  Holmes  v.  The 
Same,  24  Q.  B.  D.  63,  C.  A. ;  Acton  Deal  Board  v.  Batten,  28  Ch.  D.  283. 

The  duty  of  a  local  board  to  keep  their  sewers  so  as  not  to  be  a  nuisance  is 
not  absolute,  but  they  are  bound  to  use  all  reasonable  care  and  diligence ; 
Bateman  v.  Poplar  Board  of  Works,  37  Ch.  D.  272;  and  an  injunction  will 
not  be  granted  if  they  could  not,  with  reasonable  care,  have  discovered  that 
a  drain  was  a  sewer  for  which  they  were  responsible  :  S.  C. 

Considerations  of  expense  and  inconvenience  to  the  local  board,  or  the 
interests  of  a  lar^  and  increasing  population,  as  contrasted  with  the  health 
and  property  of  individual  owners,  have  not  been  allowed  to  affect  the  ri^ht 
to  relief  by  injunction.  A  local  board,  in  ]3erforming  their  statutory  duties, 
must  do  so  without  doing  injury  to  their  neighbours,  or  throwing  upon  them 
any  additional  burden :  A.G.  v.  Acton  Local  Board,  22  Ch.  D.  222.  And  if, 
after  all  possible  experiments,  the  town  or  district  cannot  be  drained  without 
causing  private  injury,  the  local  board  must,  it  has  been  stated,  apply  to 
Parliament  for  further  powers,  authorizing  them  to  take  the  land  of  the 
person  injured,  or  to  commit  the  nuisance :  see  A,  G.y.  Colney  Hatch,  4  Ch. 
146;  A.  G.  y.  Luion  Board,  2  Jur.  N.  S.  180;  A.  G.t.  Birmingham  Council, 
4  K.  &  J.  528  ;  ^.  G.  y.  Metropolitan  Board  of  Works,  1  H.  &  M.  298;  Spokes 
y.  Banbury  Local  Board,  1  Eq.  42. 

But  to  induce  the  Court  to  interfere,  on  the  ground  of  individual  injury, 
with  the  carrying  out  a  great  public  undertaking,  such  as  the  drainage  of  a 
town,  there  must  be  a  case  of  serious  and  permanent  dama^,  actual  or 
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imminent:  A,  G.  v.  Gee,  10  Eq.  131 ;  Lilfywhite  v.  Trimmer,  15  W.  E.  763 ; 
-4.  G.  V.  Sheffield  Gaa  Co.,  3  D.  M.  &  G.  304  ;  A.G.  v.  Dorh'ny  Guardiaus,  2(» 
Ch.  D.  695,  607,  0.  A. ;  Gl(>89op  v.  Heston  Local  Board,  12  Ch.  D.  102,  C,  A. ; 
and  see  Earl  of  Ripon  v.  Hohart,  3  My.  &  K.  179 ;  and  not  merely  probable 
or  apprehended:  A,  G,  v.  Kingston-oji-Thames  Corporation,  13  W.  R.  888; 
11  Jur.  N.  S.  696 ;  12  L.  T.  666;  A.G.  v.  Manchester  Ci^paraiion,  (1893)  2  Ch. 
87 ;  but  where  the  Defts  insist  upon  a  right  to  continue  the  injur^r  in  future 
an  injunction  may  be  granted,  though  no  substantial  damage  is  shown : 
^.  G.  y,  Acton  Local  Board,  22  Ch.  D.  222 ;  and  where  there  is  apprehension 
of  such  injury  in  future,  although  no  injunction  is  panted,  an  undertaking 
may  be  required  from  the  public  authority  agamst  sanctioning  future 
drainage :  A.  G.  v.  ClerkenweU  Vestry,  (1891)  3  Ch.  627. 

Injunction,  and  not  damages,  is  the  proper  relief  in  riyer  pollution  cases, 
distinguished  in  this  respect  from  ancient  tight  cases,  where  damages  repre- 
sent the  depreciation  in  value  of  the  property  affected :  see  Pennington  y. 
Brineop  Coal  Co.,  6  Ch.  D.  769. 

The  remedy  by  injunction  of  private  persons  injured  was  not  superseded 
by  the  right  of  prosecution,  under  direction  of  the  Home  Secretary,  given  by 
the  Metropolitan  Local  Management  Amendment  Act,  1858  (21  &  22  Y. 
c.  104^,  s.  31 :  A.  G.  v.  Metropolitan  Board  of  W'orks,  1  H.  &  M.  298. 

And  the  right  to  obtain  summary  relief  by  injunction  against  a  local 
board  is  not  affected  by  the  absence  of  one  mouth's  notice  before  taking  pro- 
cseedings,  required  by  25  &  26  V.  c.  102,  s.  106  (re-enacted  in  substance  by 
Public  Health  Act,  1875,  s.  264) :  A.  G.  v.  Hackney  Local  Board,  20  Eq.  626; 
Bateman  v.  Poplar  Board  of  Works,  33  Ch.  D.  630,  C.  A. ;  Chapmany.  Auck^ 
land  Union,  23  Q.  B.  D.  94,  C.  A. ;  unless  the  remedy  sought  is  substantially 
damages,  and  not  an  injunction:  Flower  v.  Leyton  Local  Board,  5  Ch.  D.  347  ; 
and  still  remains  unaffected  under  the  new  procedure :  Baker  v.  Wisbech  Cor- 
poration, W.  N.  (77)  56 ;  but  see  now  the  Public  Authorities  Protection  Act, 
1893 ;  Dan.  259. 

And  where  the  action  is  substantially  for  an  injunction,  the  Court  can 
{pye  damages  in  lieu ;  but  quaere  whether  damages  for  the  past  can  be  given 
in  the  absence  of  the  notice :  Chapman  v.  Auckland  Union,  sup. 

And  sect.  107  of  Uie  Public  Health  Act,  1875,  empowering  a  local  board  to 
''cause  any  proceedings  to  be  taken"  for  repression  of  nuisance  does  not 
enable  them,  in  absence  of  special  damage,  to  sue  in  respect  of  a  public 
nuisance  without  the  A.  G. :  Wallasey  Local  Board  v.  Gracey,  36  Ch.  D.  393 ; 
distinguishing  Nuneaton  Local  Board  v.  Gen.  Seioage  Co.,  20  Eq  127 ;  Totten- 
ham Urban  District  Council  v.  Williamson  iSc  Sons,  (1896)  2  Q.  B.  353,  C.  A. ; 
and  parish  council  cannot  in  their  own  name,  without  the  A.  G.,  maintain 
an  action  to  enforce  a  right  of  the  inhabitants  of  the  parish  to  the  use  of  a 
well  or  spring  of  water:  Stoke  Parish  Council  v.  Price,  (1899)  2  Ch.  277. 

Injunctions  against  a  public  body  (restraining  river  pollution)  do  not  run 
with  the  land,  so  as  to  justify  an  action  for  a  declaration  that,  as  against  the 
parliamentary  successors  of  the  former  Defts,  Pits  are  entitled  to  me  benefit 
of  the  former  order  (of  which  no  breach  was  alleged) :  A.  G.y.  Birmingham 
Drainage  Board,  17  Ch.  D,  685,  C.  A. ;  A.  G.  y.  Guardians  of  Dorking,  20 
Ch.  D.  '595,  C.  A. 

By  the  Public  Health  Act,  1875,  s.  69,  local  authorities  may,  "  with  the 
sanction  of  the  A.  G.,*'  "  take  proceedings  by  indictment,  bill  in  Chancerjr, 
action,  or  otherwise,  for  the  purpose  of  protecting  aaj  watercourse  within 
their  jurisdiction  from  pollutions  arising  from  sewage  either  within  or  with- 
out their  district " ;  and  the  costs  of  such  proceedings,  including  costs  to  be 
awarded  to  Deft,  "  shall  be  deemed  to  be  expenses  properly  incurred  by  such 
authority  in  the  execution  of  the  Act." 

The  Rivers  Pollution  Prevention  Act,  1876  (39  &  40  V.  c.  75),  by  sect.  2 
prohibits  the  putting,  or  causing,  or  knowingly  permitting  to  be  put,  or  to 
fall  into  any  stream,  so  as  to  pollute  its  waters,  "  any  putrid  solid  matter," 
and  by  sect.  20  of  the  Act  "solid  matter"  shall  not  include  particles  of 
matter  in  suspension  in  water.  By  sect.  17,  the  Act  "  shall  not  apply  to  or 
affect  the  lawiul  exercise  of  any  rights  of  impounding  or  diverting  water." 
As  to  the  effect  of  this  section  see  Biver  Ribble  Joint  Committee  y.  Halliwell, 
(1899)  2  a  B.  385,  C.  A. 

With  respect  to  gas  pollution,  a  penalty  of  £200  is  imposed  by  the  Public 
Health  Act,  1875,  s.  68,  for  every  offence  of  causing  water  to  be  fouled  by 
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gas  waflhings,  or  any  act  oonnecied  with  the  making  or  supplying  of  gaa, 
with  the  further  penalty,  after  twentv-four  hours'  notice  from  the  local 
authority  or  person  to  wnom  the  water  belongs,  of  £20  for  every  day  during 
which  the  offence  is  committed,  or  during  the  continuance  of  the  act  wbuel^ 
the  water  is  fouled. 

"  Circumstances  and  requirements  of  the  locality"  haye  been  taken  into 
consideration  by  the  Courts  in  cases  of  nuisance  in  manufacturing  distiictB ; 
though  not  to  the  extent  of  exempting  persons  canyin^  on  the  trade  or 
manufacture  by  which  the  nuisance  is  created  from  liability  in  respect  of 
substantial  injury  to  property :  see  this  question  discussed  isi,Salv%n  y.  North 
Brancepeth  Co,,  9  Ch.  705;  St.  Helen's  Co,,  y.  Tipping,  11  H.  L.  C.  642. 

And  see  Crossley  y.  Lightowler,  2  Ch.  478,  that  the  &ct  that  a  stream  has 
been  fouled  by  otiiers  in  the  district  (manufacturing)  is  no  defence  to  a  suit 
to  restrain  the  f oulins  by  one ;  as  the  ripaiian  owner  may  take  action  against 
each  contributor  sin^y :  Blair  y.  Deakiriy  57  L.  T.  522. 

The  fact  that  the  local  authority  complaining  may  haye  contributed  to  the 
existence  of  the  nuisance  does  not  prevent  proceedings  by  them  under 
18  ft  19  V.  c.  121,  s.  12,  in  respect  of  a  discharge  of  chemical  matter  into  a 
public  sewer,  the  effect  of  which  is  to  produce  sulphuretted  hydrogen  gas : 
8t,  Helen's  Co.  y.  St.  Helen's  Corp,,  1  Ex.  D.  196,  C.  A. 

In  granting  injunctions  against  river  pollution,  the  practice  has  been  to 
grant  an  immediate  injunction  restraining  any  new  communications,  but  as 
to  existing  drains,  to  suspend  the  operation  of  the  order  for  a  longer  or 
shorter  period,  to  enable  the  Defts  to  comply  with  the  order  by  altering  their 
works. 

In  Spokes  y.  Banbury  Local  Board  the  operation  of  the  order  was  suspended 
from  6th  March  to  Ist  July,  1865 :  Guldsmid  y.  TunhHdge  Wells  Commrs.,  1  £q. 
161 ;  1  Ch.  349  (from  24th  November,  1866,  to  31st  January,  1868) ;  ^.  G^.  y. 
Bradford  Canal,  2  Eq.  71  (eight  months);  A.  G,  y,  Colney  Hatch  Asylum, 
4  Ch.  146  (five  months);  ^.  G^.  v.  Halifax  Corporation,  17  W.  B.  1088; 
89  L.  J.  Ch.  129;  21  L.  T.  52  (8th  July,  1869,  to  1st  June,  1870);  A.G.y. 
Leeds  Corporation,  5  Ch.  583  (2nd  Marcn,  1870,  to  end  of  the  Parliamentary 
Session  of  1871);  A.  G.  v.  Birmingham  Council,  19  W.  B.  561  (9th  of  March, 
1871,  to  2nd  seal  day  in  Michaelmas  Term) ;  Pennington  y.  Brinsop  Coal  Co., 
6  Ch.  D.  769  (three  months). 

Liberty  to  apply  for  a  further  suspension  of  the  injunction  is  sometimes 
reserved :  see  A.  G.y.  Colney  Hatch,  sup. 

And  if  not  reserved,  further  time  is  usually  granted  on  the  tenns  of  paying 
the  costs  of  the  application. 

An  application  for  the  further  suspension  of  an  injunction  should  be  made 
to  the  Judge  to  whose  Court  the  action  is  attached :  Shelf  er  v.  City  of  London 
Electric  Lighting  Co,,  Meux's  Brewery  Co,  y.  The  Same,  (1895)  2  Ch,  388, 
C.  A. 

Where  the  action  was  by  one  local  authority  against  another  in  respect  of 
undue  use  of  the  Pits'  sewer  by  the  Defts,  the  Q)urt,  having  regard  to  the 
conduct  of  the  Pits  and  the  difficulty  in  which  an  injunction  would  place  the 
Defts,  only  made  in  prcesenti  a  declaration  that  the  Defts  were  not  entitled  to 
send  sewage  into  the  Pits'  sewer  without  their  consent,  but  gave  liberty  to 
Pits  to  apply  to  the  Judge  at  the  end  of  twelve  months  for  an  injunction: 
Islington  Vestry  v.  Hormey  Urban  Council,  (1900)  1  Ch.  695,  707,  C.  A. 

Non-compliance  with  the  order,  after  reasonable  time  has  been  given  to 
the  Defts,  has  been  punished  as  contempt  of  Court  by  sequestration :  Spokes 
v.  Banbury  Local  Board,  1  Eq.  42 ;  Heath  v.  Wallington,  V.-C.  W.,  17  Jan. 
1867,  A.  210 ;  Goldsmid  y.  Tunbridge  Wells  Commrs,  M.  B.,  1  Aug.  1867, 
A.  2538. 

In  this  case  the  order  for  sequestration,  after  having  been  suspended 
during  the  progress  of  the  Defts'  works  in  order  to  prevent  the  nuisance,  was 
supplemented  by  an  order  declaring  that  the  Defts  were  liable  to  make  good 
all  damage  occasioned  to  Pit's  estate  since  the  date  of  the  injunction,  caused 
by  the  ducharge  or  flow  from  the  town,  ftc,  into  the  brook  or  stream,  ftc,  of 
sewage  or  other  offensive  matter,  with  a  direction  that  the  amount  be  ascer- 
tained, and  paid  by  Defto  to  Pit :  S.  C,  2  July,  1872,  A.  3293 ;  W.  N.  (72) 
163. 
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Section  VI. — Trade  Marks,  Labels,  and  Names. 

1.  Interim  Order  restraining  Use  of  Trade  Mark  registered  under 
the  Trade  Marks  Registration  Act,  1875. 

Usual  undertaking  as  to  damages — Let  the  Deft  E.  be  restrained 
tintil  the  —  day  of  — ,  or  until  further  order,  from  infringing  the 
Pit's  trade  marks  registered  in  pursuance  of  the  (Trade  Marks  Eegis- 
tration  Act,  1875),  or  either  of  them,  and  from  selling  or  offering 
for  sale  any  tea  in,  or  from  otherwise  using,  wrappers,  having  im- 
printed thereon  any  imitation,  or  colourable  imitation,  of  the  Fit's 
trade  marks,  or  either  of  them. — Mickle  y.  Emery j  M.  H.,  18  March, 
1876,  B.  427. 

2.  Using  Trade  Marks  as  to  Took  or  Cutlery, 

Let  the  Defts  W.  &c.,  respectively  (and  every  and  each  of  them) 
and  the  respective  servants  &c.,  of  the  said  Defts  (and  of  every  and 
each  of  them),  be  restrained  from  stamping,  cutting,  or  engraving,  or 
causing  or  permitting  to  be  stamped,  cut,  or  engraved,  upon  any  tools 
or  other  articles  manufactured  for,  or  bought,  procured,  or  sold  by 
them,  the  words  '*  Collins  &  Co.,  Hartford,  Cast  Steel,  Warranted," 
or  any  other  words  similar  to,  or  only  colourably  differing  from  such 
words,  or  any  words  or  marks  so  contrived  as  to  represent,«or  lead  to 
the  belief,  that  the  said  tools  or  other  articles  were  the  manufacture  of 
the  said  Collins  &  Co. ;  And  from  affixing  or  causing  to  be  affixed  to 
any  tools  or  other  articles  manufactured  for,  or  bought,  procured,  or 
sold  by  them,  or  otherwise  using  or  employing,  or  causing  or  per- 
mitting to  be  used  or  employed,  any  labels  containing  the  words  &c. 
{as  above),  or  any  label  or  labels  similar  to  or  only  colourably  differing 
from  the  labels  made  or  used  by  the  said  co.  as  in  the  Pit's  (bill) 
mentioned,  or  so  contrived  and  prepared  as  to  represent,  or  lead  to 
the  belief,  that  the  tools  or  other  articles  manufactured  or  sold  by  the 
Defts  were  the  manufacture  of  the  said  co. ;  And  also  from  selling, 
exporting,  consigning,  or  otherwise  disposing  of  any  tools  or  other 
articles  having  or  bearing  thereon  any  such  words,  marks,  or  labels, 
as  in  the  said  (bill)  mentioned,  or  any  other  words,  marks,  or  labels, 
only  colourably  differing  from  the  said  marks  and  labels  of  the  said 
CO. ;  until  &c.— (7o//in«  v.  Walker,  V.-C.  W.,  21  July,  1857,  A.  1702; 
The  Collins  Co.  v.  Brown  ;  The  Same  v.  Cotoen,  3  K.  &  J.  423—428. 

3.  Selling  and  making  Secret  Preparations  and  using  Recipes  and 

Trade  Marks. 

Let  the  Deft  G.,  her  servants  &c.,  be  perpetually  restrained  from 
selling,  or  causing  or  procuring  to  be  sold,  and  also  from  using,  or 
oaoaing  or  procuring  to  be  used,  for  the  purposes  of  her  business  in 
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the  (bill)  mentioned,  under  tlie  title  or  designation  of  any  of  the 
preparations  in  the  (bill)  respectively  mentioned  and  described  as 
H.'s  preparations,  any  preparations  or  compositions  for  the  hair  or 
skin  made  and  compounded  by  the  Deft,  or  by  or  under  her  order  or 
direction,  and  from  selling  and  exposing  for  sale,  or  procuring  to  be 
sold,  any  preparation  or  composition  for  the  hair  described  as  or  pur- 
porting to  be  H.'s  preservative  balm  &c.,  or  contained  in  bottles 
having  affixed  thereto  respectively  any  of  such  imitation  labels  as  in 
the  (bill)  mentioned,  or  any  other  labels  so  contrived  or  expressed  as, 
by  colourable  imitation  or  otherwise,  to  represent  the  preparations 
made  and  sold  by  the  Deft,  or  any  of  such  preparations,  to  be  the 
same  as  the  said  six  preparations  or  any  of  them  lately  made  and  sold 
by  the  said  H.,  and  now  made  and  sold  by  the  Pit ;  and  also  from 
making  or  compounding  any  preparations  for  the  hair  or  skin  made, 
or  professed  to  be  made,  according  to  any  of  the  recipes  or  secret 
methods  which  were  used  for  that  purpose  by  the  said  H.  in  h^ 
lifetime ;  and  from  in  any  manner  using  the  secret  of  compounding 
the  said  preparations  or  any  of  them,  and  from  continuing  to  publish 
the  advertisements  and  circulars  in  the  (bill)  respectively  mentioned, 
or  any  other  advertisements  or  circulars  representiDg  that  the  business 
lately  carried  on  by  the  said  H.  at  &c.,  or  the  manufacture  of  the 
aforesaid  preparations  called  H.'s  preparations,  is  now  being  carried 
on  by  the  said  Deft,  or  has  been  removed  to  her  place  of  business. — 
Deft  to  pay  Pit's  costs  of  suit. — Ansell  v.  Gaubert,  V.-C.  W.,  5  June, 
1858,  A.  1178 ;  following  Morison  v.  Moat,  9  Ha.  241  ;  and  see  Croft 
V.  Day,  7  Bea.  90. 

4.  Infringing  Registered  Trade  Mark — "  Chartreuse.^* 

This  Court  doth  order  and  adjudge  that  the  Deft  Z.,  his  servants 
and  agents,  be  perpetually  restrained  from  selling  or  offering,  or 
advertising  for  sale,  under  the  name  of  "  Chartreuse  "  or  under  any 
other  description  of  which  the  name  "  Chartreuse  "  forms  part,  any 
liqueur  which  has  not  been  or  shall  not  be  manufactured  by  the  Pit 
G.  or  his  assigpior  L.,  at  the  Monastery  of  La  Grande  Chartreuse  in 
France,  and  from  infringing  the  registered  trade  marks  of  the  Pits  or 
any  of  them,  or  from  enabling  or  otherwise  encouraging  other  persons 
to  improperly  use  the  said  name  of  *^  Chartreuse,"  or  to  infringe  such 
trade  marks  or  any  of  them ;  And  Let  the  Deft  Z.  forthwith  deliver 
up  upon  oath  to  the  Pits  and  —  all  bottles,  liqueur  labels,  and  circulars 
in  their  possession  or  power,  having  thereon  the  name  of  **  Chartreuse," 
and  not  being  or  referring  to  bottles  or  liqueur  manufactured  by  the 
Pit  G.  or  his  assignor  L. — Deft  to  pay  costs  of  action. — Grezier  ▼. 
Ziemer,  Kay,  J.,  3rd  June,  1890,  A.  757. 

5.  Shipping  Goods  mth  Plts^  Trade  Marks, 

Let  the  Defts  J.  and  N.,  and  each  of  them,  their  servants  &c.,  be 
perpetually  restrained  from  affixing  or  applying,  or  causing  to  be 
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affixed  or  applied,  to  any  goods  manufactured,  sold,  shipped,  or 
supplied  by  them  any  mark,  and  especially  the  figure  of  &c.,  so  con- 
trived as  by  colourable  imitation,  or  otherwise,  to  represent  the  goods 
manufactured,  sold,  shipped,  or  supplied  by  the  Defts  as  being 
standard  Spanish  stripes  &c.,  or  other  woollen  goods  manufactured  or 
shipped  by  or  for  the  Pits,  and  from  selling,  exporting,  or  shipping, 
or  causing  or  allowing  to  be  shipped  or  exported,  or  otherwise  dis- 
posing of,  any  goods  manufactured  by  or  for  the  Defts  to  which  any 
such  mark  has  been  or  shall  be  affixed  or  applied. — Defts  to  pay  Pits' 
cost  of  suit. — Henderson  v.  Jorss,  V.-C.  W.,  21  June,  1861,  A.  1814. 

For  interim  order  restraining  Deft  from  passing  into  the  market  from 
St.  Katherine*s  Docks  a  case  containing  boxes  of  German  cigars  bearing  a 
fraudulent  imitation  of  Pit's  trade  mark  and  label,  see  Bivero  v.  Norris, 
V.-O.  G.,  30  July,  1868,  B.  2151  ;  and  made  perpetual,  8.  C,  21  Feb.  1870, 
B.  435. 

For  the  like  orders,  see  Upmann  v.  Elkan,  V.-C.  J.,  15  July,  1869, 
B.  3299;  S,  C,  12  Eq.  140;  7  Ch.  130;  Del  Valle  v.  Mayer y  V.-O.  J.. 
20  Jan.  1870,  A.  121. 


6.  Ifyunction  against  Use  of  Trade  Mark — Account  of  Profits. 

Beyerse  decree — And  Let  the  Defts,  their  agents  &c.,  be  perpetually 
restrained  from  applying  the  mark  or  title  ''Eureka"  to  any  shirts 
manufactured  by  the  Defts,  or  to  any  shirts  sold  by  them,  unless  such 
shirts  be  manufactured  by  the  Pit,  and  from  selling  or  disposing  of 
any  shirts  already  marked  with  the  mark  or  title  *'  Eureka,"  unless 
such  mark  shall  have  been  applied  by  the  Pit,  and  with  his  sanction, 
and  from  issuing  any  boxes  or  packages  containing  shirts  upon  or  in 
which  the  mark  or  title  ''Eureka"  shall  be  applied  to  shirts  not  of 
the  Pit's  manufacture,  and  from  affixing  or  using  any  label,  card,  or 
other  mark  containing  the  word  "Eureka"  to  or  with  any  shirts  not 
of  the  Pit's  manufacture  ;  And  Let  an  account  be  taken  of  the  profits 
made  by  the  Defts  in  manufacturing  and  selling,  and  in  selling  shirts 
imder  the  mark  or  title  of  "  Eureka,"  since  the  —  day  of  — ,  the  date 
of  the  (filing  of  the  Pit's  bill) ;  And  Let  the  Defts  F.  &c.,  within 
(fourteen)  days  from  the  date  of  the  Master's  certificate,  to  be  made 
pursuant  to  this  order,  pay  to  the  Pit  the  amount  which,  upon  taking 
such  account,  shall  be  certified  to  be  payable  by  the  Defts  to  the  Pit ; 
and  within  (seven)  days  after  service  of  this  order  repay  to  the  Pit 
the  sum  of  — ,  being  the  amount  of  the  taxed  costs  pursuant  to  the 
said  decree,  paid  by  the  Pit  to  the  Defts. — Defts  to  pay  Pit's  costs  of 
suit  (including  the  costs  of  the  interlocutory  orders)  other  than  his 
costs  occasioned  by  the  appeal. — Liberty  to  apply. — Ford  v.  Foster^ 
L.  J.,  11  June,  1872,  A.  1478;  7  Ch.  611. 

For  injunction  restraining  Deft  from  continuing  to  use,  and  from  exhibit- 
ing or  using,  the  name  of  **  The  Pall  Mall  Guinea  Coal  Co.,'*  in  Pall  Mall, 
see  Lee  v.  Haley,  5  Ch.  155. 

For  injunction  to  restrain  the  use  of  the  words  *' Carriage  Bazaar,**  and 
"  opposite  Madame  Tussaud's,**  for  the  purpose  of  describing  Deft's  shop  in 
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Bakor  Street,  on  the  ground  th&t  the  title  *< Carriage  Bazaar"  had  heen 
sufficiently  appropriate  by  Pits  in  reference  to  their  business  in  a  part  of 
the  Baker  Street  Bazaar,  see  Boulnofs  v.  Peake,  V.-C.  G.,  19  March,  1868, 
A.  729 ;  W.  N.  (68)  95. 

For  injunction  against  using  the  word  **  Glenfield"  in  or  upon  any  labels, 
affixed  to  packets  of  starch  manufactured  by  or  for  Deft,  and  from  in  anj 
other  way  representing,  &c.,  that  starch  manufactured  by  or  for  him  is 
Glenfield  starch,  or  starch  manufactured  by  Pits,  see  WUhertpoon  v.  Cwrrie, 
L.  R.  5  H.  L.  508.  523. 

Against  the  use  of  the  words  **  United  Service  "  in  connection  with  soap. 
Field  V.  Lewis,  V.-C.  W.,  3  Aug.  1867.  A-  2235, 

For  injunctions  against  using  trade  marks  or  names  as  to  "Harvey's 
Sauce,"  see  Lazenby  v.  X.,  M.  E.,  17  March,  1858,  B.  674;  Lazenbyr,  White, 
M.  R,  18  Nov.  1870,  B.  2901. 

Against  use  of  the  word  '*  Original,"  as  applied  to  Beading  Sanoe,  Coda 
V.  Chandler,  11  Eq.  446 ;  James  v.  J.,  M.  B.,  23  Feb.  1872,  A.  550;  IS  Bq. 
421. 

And  against  using  labels  containing  any  inscription  intending  or  appearing 
to  desi^rnate  pins  manufactured  by  Defts  as  being  made  by  T.  &  Co.,  or  by 
Pits.  Edehten  v.  Vick,  1 1  Ha.  86. 

For  decree  for  account  of  tiie  gains  and  profits  made  by  Deft's  sale  of  wire 
having  tallies  or  labels  attached  thereto  with  Pit's  trade  mark,  or  any  mark 
in  imitation  of,  or  only  colourably  differing  from  that  of  Pit,  stamped  or 
impressed  thereon  ;  and  for  an  injunction  and  delivery  up  of  such  tallies  or 
labels  to  be  cancelled,  see  Edrhten  v.  E.,  I  I).  J.  &  S.  185,  189;  affirmed  on 
appeal.  lb.  204;  and  as  to  the  form  of  the  account,  see  Lever  y.  Ooodicin, 
36  Ch.  D.  1.  C.  A. 

For  an  order  Tby  consent)  that  the  Defts  should  deliver  over  to  the  Pits, 
upon  oath,  all  laoels  and  cards  having  the  word  '*  Apollinaris"  written  upon 
them,  and  for  a  perpetual  injunction  to  restrain  the  Defts,  &c.  from  selling 
or  advertising,  or  offering  for  sale,  any  mineral  or  other  waters  not  being 
the  genuine  Apollinaris  Water  under  the  name  of  **  ApoUinaris  Water,"  or 
under  any  other  name  of  which  the  word  **  Apollinaris  so  forms  part  as  to 
be  calculated  to  deceive  the  public,  or  from  in  any  manner  infringing  or 
interfering  with  the  Pits'  right  to  the  exclusive  sale  in  Great  Britain  of 
Apollinaris  Water,  and  to  the  exclusive  use  of  the  word  **  Apollinaris"  for 
describing  the  mineral  water  sold  by  them,  see  Apollinaris  Co,  t.  Edwards, 
V.-C.  B.,  13  July.  1876.  A.  1300. 

For  interim  order  restraining  the  Defts  from  selling.  &c.  any  bottles  of 
brandy,  not  being  brandy  bottled  by  the  Pits  at  their  establishment  at  C, 
&o.  as  the  Pits*  case  brandy ;  and  appointing  two  persons  on  behalf  of  Pits 
to  inspect  the  Defts*  premises,  and  any  such  cases  and  bottles,  and  to  take 
samples  of  the  contents,  see  Hennessy  v.  Bohmann  &  Co.,  Y.-C.  M..  25  Jan. 
1877,  A.  152 ;  25  W.  B.  14. 


7.  Imitation  of  Wrapper  used  by  Pits — Account, 

Let  the  Defts,  their  agents  and  servants,  be  restrained  from  selling, 
offering  for  sale,  or  disposing  of  any  soap  not  being  manufactured  for 
or  by  the  Pits  in  the  wrapper,  and  of  the  form  of  any  one  of  the  three 
exhibits  admitted  in  this  action  to  have  been  issued  by  the  Defts,  and 
marked  &c.,  or  in  any  wrapper,  or  in  any  form  calculated  or  intended 
to  pass  off,  or  to  enable  others  to  pass  off,  such  soap  as  or  for  the  goods 
of  the  Pits ;  And  Let  the  following  &c. : — ^An  account  of  the  profits 
made  by  the  Defts  in  selling  or  disposing  of  soap  made  by  or  for  the 
Defts  in  any  wrapper  such  as  that  contained  in  the  said  exhibits  marked 
&c.,  and  in  the  form  of  those  exhibits. — Lever  v.  Goodtcin,  Chitty,  J., 
8  Dec.  1886,  B.  1475;  affd.  C.  A.,  25  May,  1887,  B.  688;  36  Ch.  D.  1, 
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C.  A.;   following  Edehten  v.  E.,  1  D.  J.  &  S.  189;   affd.  on  appeal^ 
t^.  204. 


8.  Injunction  agaimt  representing  Defts  as  being  Successors  in  Busi- 
ness of  the  PltSy  and  from  tnaking  up  their  Goods  so  as  to  appear 
like  those  of  the  Pits. 

JJvoK  the  appeal  &c.,  Let  the  Defts,  the  X.  Co.  Ld.,  their  servants, 
workmen,  agents,  travellers,  and  represves  respectively,  be  perpetually 
restrained  from  selling,  exporting,  or  shipping,  or  causing,  or  pro* 
curing,  or  allowing  to  be  sold,  shipped,  or  exported,  and  from  in  any 
manner  representing,  or  causing  or  procuring  to  be  represented,  any 
goods  manufactured  or  sold  by  the  Deft  co.  as  the  maniifacture  or 
g^ods  of  the  late  A.  B.,  or  of  the  Fits,  his  trustees  and  successors  in 
business,  and  also  from  in  any  manner  representing,  or  causing  or 
procuring  to  be  represented,  or  doing  anything  which  shall  lead  to  the 
belief  that  the  Deft  co.  have  been  or  are  carrying  on  the  business  of 
the  late  A.  B.,  or  are  the  successors  in  business  of  the  late  A.  B.,  and 
also  from  affixing,  or  permitting  or  causing  to  be  affixed,  to  any  goods 
or  articles,  manufactured  or  bought,  or  procured  or  sold,  or  shipped  or 
exported,  by  the  Deft  co.,  or  otherwise  using  or  employing,  or  per- 
mitting to  be  used  or  employed,  any  labels,  wrappers,  or  marks  similar 
to  or  only  colourably  differing  from  the  labels,  wrappers,  or  marks 
used  by  the  late  A.  B.  and  the  Fits,  his  trustees  and  successors  in  busi- 
ness, or  so  contrived  and  prepared  as  to  represent  or  lead  to  the  belief 
that  the  goods  or  articles  manufactured  or  sold,  or  shipped  or  exported, 
by  the  Deft  co.,  are  the  goods  or  manufacture  of  the  late  A.  B.,  or  of 
the  Fits,  his  trustees  and  successors  in  business,  and  also  from  employ- 
ing, using,  or  circulating,  or  causing  to  be  employed,  used,  or 
circulated,  any  business  pamphlets,  notices,  or  advertisements  similar 
to  or  only  colourably  differing  from  the  business  pamphlets,  notices, 
or  advertisements  of  the  late  A.  B.  or  of  the  Fits  as  his  trustees  and 
successors  in  business,  or  which  shall  in  any  manner  represent  or  lead 
to  the  belief  that  the  Deft  co.  have  been  or  are  carrying  on  the  business 
of  the  late  A.  B.,  or  that  they  are  his  successors  in  business. — Thorley^a 
Cattle  Food  Co.  v.  Massam;  Maasam  v.  Thorley*8  Cattle  Food  Co.^ 
0.  A.,  27  April,  1880,  B.  991 ;  S.  C,  14  Ch.  D.  781,  C.  A. 


9.  Injunction  against  Use  of  Trade  Name  and  Infringement  of  Trade 

Marks. 

Upon  the  appeal  &c.,  Let  the  said  order  dated  &o.  be  affirmed ;  and 
the  Fit  and  the  Deft  by  their  counsel  consenting  that  the  hearing  of 
this  motion  shall  be  treated  as  the  trial  of  this  action,  Let  the  Deft 
M.,  his  agents  and  servants,  be  perpetually  restrained  from  carrying 
on  the  business  of  a  brewer  at  8 —  under  the  title  "  8 —  Brewery,"  or 
''  M.'b  S —  Brewery,"  or  imder  any  other  title,  so  as  to  represent  that 
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the  Deft'8  brewery  is  the  brewery  of  the  Tii,  and  from  Belling  or 
causing  to  be  sold  any  ale  or  beer  not  of  the  Pit's  manufactare,  under 
the  term  "  8 —  Ales,"  or  "  8 —  Ale,"  or  in  any  way  so  as  to  induce  the 
belief  that  such  ale  or  beer  is  of  the  Pit's  manuf acturei  and  from  in- 
fringing the  Pit's  registered  trade  marks,  or  any  of  them. — Deft  to  pay 
the  costs  of  action  and  of  appeal. — TTiompson  y.  Montgomery j  C.  A., 
21  Feb.  1889,  B.  354 ;  S,  C,  41  Ch.  D.  35 ;  affd.  Dom.  Rfoc,  (1891) 
A.  C.  217. 

10.  Injunction  against  Use  of  Trade  Name  without  clearly  distiiiguith' 
ing  the  Articles  sold  from  the  Plainiiff^s  Manufacture. 

Let  the  Defts,  B.  Y.  B.  Co.  Ld.,  their  servants  and  agents,  be  per- 
petually restrained  from  using  the  words  *' Yorkshire  Belish"  88 
descriptive  of  or  in  connection  with  any  sauce  or  relish  manufacinTed 
by  them,  or  sauce  or  relish  (not  being  of  the  Pit's  manufacture)  sold 
or  offered  for  sale  by  them,  without  clearly  distinguishing  such  sauce 
or  relish  from  the  sauce  or  relish  of  the  Pit.  Direct  the  following 
account  at  the  risk  of  the  Pit,  viz. : — An  account  of  all  profits  made  bj 
the  Defts  by  the  sale  of  any  sauce  or  relish,  not  manufactured  by  the 
Pit,  in  bottles  having  labels  with  the  words  "Yorkshire  Beliah" 
thereon ;  And  Let  (in  case  the  Deft«  should,  on  or  before  the  —  day 
of  — ,  serve  a  notice  of  appeal  from  this  order)  the  restraint  hereby 
imposed,  so  far  as  regards  the  label  secondly  issued  by  the  Defts,  be 
suspended  until  after  such  appeal  shall  have  been  heard  or  otherwise 
disposed  of. — Defts  to  pay  costs  of  action. — See  Powell  v.  Birmngham 
Vinegar  Brewery  Co.^  Stirling,  J.,  29  Oct.  1895,  B.  3611 ;  affd.  by  C.  A. 

11.  Order  for  Particulars  of  wrongful  Use  of  Trade  Name. 

Upon  the  application  of  the  Pit  by  summons  dated  — ,  And  upon 
hearing  &c.,  And  npon  reading  &c.,  Let  the  Deft  co.  within  (fourteen) 
days  from  the  date  hereof  deliver  to  the  Pit,  or  his  solicitor,  particulars 
in  writing  of  the  names  and  addresses  of  the  customers  to  whom  they 
have  sold  sauce  of  their  manufacture  under  the  name  of  *'  Yorkahire 
Eelish  " ;  And  Let  (upon  the  Deft  co.  by  their  accountant  filing  an 
affidavit  that  he  has  examined  the  Deft  co's  books  down  to  the  —  day 
of  — ,  and  that,  except  entries  relating  to  a  sale  of  the  —  day  of  —> 
no  other  sale  of  their  sauce  under  the  name  of  *^  Yorkshire  Belish" 
appears  to  have  been  made  by  the  Deft  co.  between  the  —  day  of  — 
and  the  said  —  day  of  — )  no  further  order  be  made  on  the  said  sum- 
mons, except  that  the  costs  be  the  Pit's  costs  in  any  event.— See 
Powell  V.  Birmingham  Vinegar  Brewery  Co.^  Stirling,  J.,  16  Nov.  1896, 
B.  3974 ;  S.  C,  C.  A.,  9  Dec.  1896,  B.  4329. 

12.   Use  of  Trading  Name  restrained. 

Let  the  Defts  Hobert  Jqpeph  James  and  Southee,  their  servants  &c.,         I 
be  restrained  from  using  the  names  of  Sobert.  James  singly  instead  of 
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the  namies  of  Eobert  Joseph  James  or  E.  J.  James  as  part  of,  or  in 
connection  with,  any  labels  affixed  upon  any  pots  of  ointment  in  the 
(bill)  mentioned,  sold  by  the  Defts  or  either  of  them,  or  on  behalf  of 
them  or  either  of  them,  and  also  from  stating  or  inserting  in  their 
advertisements  or  circulars  any  words  or  expression  asserting  or 
suggesting  that  the  ointment  manufactured  and  sold  by  the  Pits  is 
spurious  and  not  genuine. — No  costs  on  either  side. — James  v.  /., 
M.  E.,  23  Feb.  1872,  A.  550;  S.  C,  13  Eq-.  421. 

For  an  interlocutory  injunction  to  restrain  Deftd  from  issuing  or  publish- 
ing any  advertisements,  &c.,  in  any  way  stating  or  representins;,  or  tending 
to  represent,  that  the  Defts,  or  any  of  them,  or  their  co.,  are  the  successors 
or  representatives  of  the  Pits'  co.  (the  Christy  Minstrels),  or  are  connected 
with  the  Pits'  co.  otherwise  than  as  performers  employed  thereby,  or  that 
Pits,  or  either  of  them,  ever  have  or  has  belonged  to  or  had  any  connection 
with  the  Defts'  co.,  or  have  ceased  to  belong  thereto,  or  to  have  any  con- 
nection therewith,  see  Montague  v.  Moorty  V.-C.  "NV.,  1  Mar.  I860,  B.  249. 

For  order  restraining  Deft  from  representing  his  business  as  that  of  Pit, 
and  from  usin^  any  name,  inscription,  or  device  calculated  or  likely  to 
deceive  and  mislead  the  public  into  the  belief  that  Deft's  shop  is  that  of 
Pit,  or  to  secure  for  Deft  custom  intended  for  Pit,  see  Cave  v.  Myers^ 
V.-O.  G.,  3  Dec.  1868,  A.  2832. 

For  injunction  against  publishing  a  newspaper  under  the  name  or  style  of 
**  Penny  Bell's  Life,  or  Sporting  News,"  or  any  name  or  style  in  which 
'•Bell's  life  "  shall  form  part,  or  in  any  way  occur,  see  Clement y,  Maddick, 
I  Giff.  101. 

For  injimction  restraining  publication  of  the  **Beal  John  Bull"  or  the 
**  Old  Beal  John  Bull,"  as  and  for  a  continuation  of  Pit's  newspaper  called 
the  "Real  John  Bull,"  see  Edmonds  v.  Benhow,  V.-C.  of  E.,  20  Feb.  1821, 
A.  572. 

For  injunction  restraining  on  terms  publication  of  the  "  London  Daily 
Joamal,"  at  suit  of  the  owner  of  **  London  Journal,"  who  had  purchased 
that  paper  from  the  Deft  with  a  restrictive  covenant,  see  Ingram  v.  Stiff t 
o  Jur.  N.  S.  947. 

Bestraining  pablication  of  the  *'  Wonderful  Magazine,  New  Series  Im- 
proved," as  a  continuation  of  Pit's  "  Wondei-ful  Magazine,"  Hogg  v.  Kirhy, 
8  Ves.  215. 

For  injunction  against  publishing,  &c.,  a  book  by  the  name  of  '*  The 
Children's  Birthday  Scripture  Text  Book,"  or  any  other  title  containing  as 
part  thereof  the  words  "Birthday  Text,"  or  any  book  or  publication  so 
printed,  bound,  arranged,  or  contrived  as  by  colourable  imitation  or  other- 
wise to  represent  or  lead  the  public  to  beUeve  that  such  book,  &c.,  was  or  is 
the  same  as  the  book  called  the  *'  Birthday  Scripture  Text  Book,"  published 
and  sold  by  the  Pits,  see  Mack  v.  Petter,  M.  K.,  29  July,  1872,  B.  2325; 
14  Eq.  431. 

For  an  interlocutory  injimction  restraining  Deft  from  carrying  on,  &c. 
the  '*  Tenxple  Bar  "  magazine ;  but  the  order  to  be  without  prejudice  to  the 
publication  of  the  said  magazine  until  the  hearing  of  the  cause,  so  as  the 
name  of  **  Bentley  "  does  not  appear  either  in  the  title-page  or  in  any  other 
part  of  the  said  publication,  or  in  any  advertisement  of  the  said  pubhcatioui 
and  without  prejudice  to  the  right  (if  any)  of  the  Pit  to  damages  orprofits  in 
respect  of  any  publication  of  the  work,  see  Ainsworth  v.  Bentley ^  Y.-C.  W., 
16  Mar.  1866,  A.  519 ;  14  W.  E.  630. 

For  injunction  restraining  the  use  of  the  word  **/rigidomo "  as  trademark 
for  any  baize  or  other  material  intended  to  be  used  for  horticultural  or 
similar  purposes,  and  not  manufactured  by  or  for  the  Pits,  or  selected  by 
them,  see  Be  Edgington,  E.  v.  E,,  61  L.  T.  323. 

For  order  restraining  continuance  of  threats  of  legal  proceedings  under  the 

Patents,  Designs  and  Trade  Marks  Act,  1883  (46  &  47  Y.  c.  57),  s.  32,  see 

Driffield  Linseed  Cake  Co.  v.  Waterloo  Mills  Cake  Co,,  Y.-C.  B.,  31  Ch.  D.  638 ; 

34  W.  R.  360 ;  and  v,  inf.  p.  629. 

For  injunction  restraming  the  use  of  the  name  *'  Badstock  Colliery  Pro- 
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prietors/*  &c.,  Me  Braham  v.  Beachim,  Fiy,  J.,  12  Feb.  1878,  A.  260;  7 
Ch.  D.  848. 

13.  Defendants  restrained  from  carrying  on  Business  without  clearly 
distinguishing  it  from  Business  of  Plaintiff  having  same  Surname. 

Let  the  Defts  G.  S.  W.  ft  Co.,  Lixntd,  their  servants  and.  agents,  be 
perpetually  restrained  from  carrying  on  their  basinesa  ol  G-.  S.  W.  ft 
Co.,  limtd,  without  clearly  disting^shing  such  business  from  the 
business  of  the  Fit,  and  from  publishing  advertisements  or  issuing 
circulars  in  the  name  of  G.  8.  W.  ft  Co.,  Limtd,  without  clearly  dis- 
tinguishing therein,  their  business  from  the  business  of  the  Pit,  and 
from  otherwise  representing  in  any  way  that  their  business  is  the 
business  or  a  branch  of  the  business  of  the  Pit.  Defts  to  pay  Pit's 
costs. —  Wolmershausen  v.  Wolmershausen  Sf  Co,^  Limited^  Chitty,  J., 
May  13th,  1892,  B.  614;  W.  N.  (92)  87. 


14.   Use  of  Title  of  Newspaper  restrained. 


Upon  the  usual  imdertaking  as  to  damages — ''  Let  the  Deft  H.,  his 
agents,  servants,  and  workmen,  be  restrained  until  judgment  in  this 
action,  or  until  further  order,  from  further  issuing,  printing,  publishing, 
selling,  advertising  for  sale,  or  otherwise  disposing  of  or  causing  or 
permitting  to  be  further  issued,  printed,  published,  sold,  advertised  for 
sale,  or  otherwise  disposed  of,  a  paper  or  publication  recently  issued, 
printed,  and  published,  and  now  being  issued,  printed,  and  published 
and  sold  by  the  Deft  under  the  name  or  titie  of  The  Times,  and  from 
printing  or  publishing,  or  causing  or  permitting  to  be  printed  or 
published,  or  continuing  to  print  or  publish,  or  to  cause  or  permit  to 
be  printed  or  published,  any  newspaper  or  publication  in  the  nature  or 
form  of  a  newspaper  of  whatever  date,  with  or  under  the  name  or 
titie  of  The  Times,  and  from  using  or  causing  or  permitting  to  be 
used  the  said  name  or  titie  of  The  Times,  with  or  without  any  merely 
colourable  variation  thereof,  by  way  of  name  or  titie,  to  any  newspaper 
orsuoh  other  publication  as  aforesaid,  and  from  doing  any  otiier  act 
or  thing  in  invasion  or  infringement  of  the  Pit's  right  and  interest  in 
the  said  name  or  titie  of  The  Times. — ^Deft  to  pay  Pit's  costs  of  appeal. 
^Walter  v.  Head,  C.  A.,  29  July,  1881,  B.  1631. 


16.  Injunction  against  Issue  of  Policies  under  Word  forming  part  of 

Pits'  Title. 

Ufon  appeal  from  the  order  dated  the  18th  July,  1884,  by  counsel 
for  the  Defts,  and  upon  hearing  counsel  for  the  Pits,  and  upon  reading 
ftc,  Let  the  said  order  dated  the  18th  July,  1884,  be  discharged ; 
And  Let  the  Defts  be  perpetually  restrained  from  issuing  policies 
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in  tHeir  present  name  or  any  otHer  name  in  which  the  words  "  The 
Accident"  come  first ;  And  the  Defts  by  their  coimsel  undertaking  to 
call  the  requisite  meetings  for  the  purpose  of  passing  a  resolution  for 
altering  their  present  name  into  '^The  Disease,  Accident  and  Q-eneral 
Insurance  Corporation,  limited,"  or  to  some  other  name  in  which  the 
words  '*  The  Accident "  shall  not  be  the  two  first  words ;  Let  the  Defts 
pay  Pits'  costs  of  appeal. — Stay  all  proceedings. — The  Accident  Ina.  Co.y 
Ld.  Y.  The  Accidenty  Disease  and  General  Ins,  Corp,^  Ld.,  0.  A., 
9  August,  1884,  A.  1337. 


16.  Inquiry  as  to  Damages  in  Trade  Mark  Action — Common  Form, 

An  inquiry  what  damages,  if  any,  the  Pit  has  sustained  or  incurred, 
and  to  what  amount,  by  reason  of  the  Deft's  infringement  of  the  Pit's 
said  trade  mark. — See  Davenport  v.  Rylandsy  L.  E.  1  Eq.  302. 

NOTES. 
FATBNTS,  OESION8  AND  TRADE  MABKS  ACT,  1883. 

By  the  Patents,  Designs  and  Trade  Marks  Begistration  Act,  1883  (46  &  47 
y.  c.  57),  the  I^ade  Marks  Begistration  Acts  of  1875,  1876  and  1877,  are 
by  sect.  113  repealed,  with  the  usual  saving  clause  ;  by  Part  lY.  of  the  Act, 
sects.  62 — 71,  provision  is  made  for  the  registration  of  trade  marks  (as  to 
which,  V,  inf.  Chap.  LII.,  **  Patents'*),  and  by  sect.  77,  *'  a  person  shall  not 
be  entitled  to  institute  any  proceeding  to  prevent  or  to  recover  damages  for 
the  infringement  of  a  trade  mark  unless,  in  the  case  of  a  trade  mark  capable 
of  being  registered  under  the  Act,  it  has  been  registered  in  pursuance  of  this 
Act,  or  of  an  enactment  repealed  by  this  Act,  or,  in  the  case  of  any  other 
trade  mark  in  use  before  the  13tli  of  August,  1875,  registration  thereof  under 
this  part  of  this  Act,  or  of  an  enactment  repealed  by  this  Act,  has  been 
refused,"  and  the  comptroller  is  empowered  to  grant  a  certificate  that  such 
registration  has  been  refused. 

The  effect  of  this  section  is,  that  in  the  case  of  a  trade  mark  which  is 
capable  of  registration,  a  ad  which  has  not  been  registered,  no  action  for  an 
injunction  or  damages  for  infringement  will  lie :  Goodfdiow  v.  Prince^  35 
Ch.  D.  9;  C.  A. ;  but  the  Act  in  no  way  interferes  with  the  exercise  by  a 
Court  of  Equity  of  its  established  jurisdiction  in  respect  of  an  actionable  m- 
fringement  or  unfair  use  of  a  trade  mark  or  name :  see  Mitchell  v.  Henrys  15 
Ch.  D.  181,  C.  A. ;  and  see  Jay  v.  Ladlw,  40  Ch.  D.  649 ;  Hart  v.  Colley,  44 
Ch.  D.  193. 

IlfFRINGEMENT  OF  TBADB  MARK — BRIGHT  TO  INJUNCTION. 

The  principle  on  which  Courts  of  Equity  have  interfered  to  protect  the  use 
of  a  trade  mark  is,  that  when  one  man  has  established  a  trade  in  an  article, 
for  which  he  has  been  the  first  to  appropriate  some  particular — it  may  be 
fanciful  or  geographical — name  {M^ Andrew  v.  Baasetty  4  D.  J.  &  S.  380),  or 
some  particular  mark  or  label  under  which  the  article  has  acquired  reputation, 
another  man  will  not  be  allowed  to  sell  a  similar  article  unaer  the  same  or  a 
closely  resembling  title,  so  as  to  deceive  the  public  into  the  belief  that  they 
are  buying  from  the  man  who  has  first  acquired  reputation  for  his  gooils 
under  the  particular  title,  t.c,  one  man  will  not  bo  allowed  to  pass  off  his 
goods  as  tnose  of  another :  see  Perry  v.  Truefiti,  6  Beav.  73 ;  Millirujton  v. 
rox,  3  My.  &  Cr.  338 ;  Singer  Manufacturing  Co,  v.  Loog,  18  Ch.  D.  395, 
C.  A. ;  8  App.  Ca.  15,  29;  Turton  v.  T,,  42  Ch.  D.  128,  C.  A.;  Payton 
V.  Snelling,  (1901)  A.  C.  308,  H.  L. ;  as  by  the  use  of  a  name  which 
has  become  in  the  trade  the  designation  of  the  goods  sold  by  a  parti- 
cular  trader,    although    in  its   primary   meaning    the   name    so   taken 
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is  merely  a  true  de^ciiption  of  the  goods :  Reddaway  t.  Banham^  (1896)  A.  C. 
199,  II.  L.  (the  **  Camers  Hair  Belting  "  case) ;  Binninghan  Vineyar  Breictry 
Co.  V.  rofvtIK  (1897)  A.  C.  710,  H.  L.  (the  **  Yorkshire  Belish"  case); 
Saxlehuer  v.  ApoJIxnari^  Co.,  (1897)  1  Ch.  893 ;  and  eren  though  the  reputa- 
tion of  the  name  has  been  acquired  by  the  exertions  or  enterprise  of  the  iitiI 
tnider  as  an  importer  and  vendor  on  behalf  of  the  Pit :  Saxlthner  v.  Apd- 
I  i  liar  is  Co.,  (1897)  1  Ch.  893.  But  a  name  which  has  acquired  reputation 
in  the  market  may  be  used  by  a  subsequent  manufacturer  for  the  purpose  of 
showing  that  his  goods  are  manufactured  on  the  same  principle,  provided  he 
announces  the  goods  as  of  his  own  manufacture,  and  does  not  lead  the  public 
'to  believe  that  they  have  been  made  by  the  original  inventor  of  the  name,  or 
his  successors  in  trade:  Singer  Co,  v.  Loog,  sup.  ;  Masstim  v.  Thorley's  Cattle 
FiKxi  Co.,  14  Ch.  D.  748,  C.  A. ;  Singer  Co.  v.  WiUcn,  2  Ch.  D.  434,  C.  A.; 
and  see  EdehUn  v.  Vick,  11  Ha.  71  ;  Hirst  v.  Denkam,  14  Bq.  542  ;  Young  v. 
M'icrae,  9  Jur.  N.  S.  322  ;  Liehig,  dc  Co.  v.  Hanbunf,  17  L.  T.  298;  and 
provided  also  that  the  name  has  not  aoqiiired  a  secondary  or  special  mean- 
ing, within  the  principle  of  Reddaway  v.  Ban  ham,  sup. ;  and  a  word  which 
is  merely  descriptive  of  the  articles  sold  may  be  used  by  any  trader,  provided 
ho  does  not  lead  the  public  to  think  that  the  articles  so  described  are  the 
manufacture  of  another  trader:  Be  Leonard  and  Ellis'  T.  M.,  26  Ch.  D. 
288,  C.  A. ;  Cellular  Clothing  Co.  v.  Afaxton  and  Murray,  (1899)  A.  C.  326, 
H.  L.  fSc);  Parsons  v.  Oillespie,  (1898^  A.  C.  239,  P.  C.  (the  *•  Flaked 
Oatmeal "  case). 

In  order  to  obtain  protection,  there  must  have  been  exclusive  public  user 
of  the  tiude  mark  or  name,  though  not  necessarily  for  any  long  period :  see 
Sebastian  on  Trade  Marks.  86 ;  Kerr,  395 ;  but  now,  by  the  Patents,  &e.  Act, 
1^S88,  s.  17,  application  for  registration  of  a  trade  mark  is  to  be  deemed 
equivalent  to  public  use  of  the  trade  mark,  and  the  date  of  the  application  is, 
as  from  the  1st  of  January,  IS76,  to  be  deemed  to  have  been  the  date  of 
registration  ;  and  by  sect.  76  of  the  Act  of  1883  (in  continuation  of  sect.  3  of 
the  Act  of  1875),  the  registration  of  a  person  as  proprietor  of  a  trade  maik 
shall  be  primd  facie  evidence  of  his  right  to  the  exclusive  use  of  the  trade 
mark,  and  shall,  after  five  years  from  registration,  be  conclusive  evidence  of 
his  right  to  such  exclusive  use,  subject  to  the  provisions  of  the  Act.i  The 
effect  of  these  enactments  is  not  to  give  an  exclusive  right  of  user  by  five 
years*  registration,  but  to  relieve  the  proprietor  in  an  action  for  infringe- 
ment from  adducing  evidence  of  exclusive  user :  Eduaards  v.  Dennis,  30 
Ch.  D.  454,  C.  A. ;  Re  Wragq's  T.  3f.,  29  Ch.  D.  651 ;  Re  Palmer's  AppHoa- 
Hon,  21  Ch.  D.  47,  C.  A. ;  Re  Hudson's  T.  M.,  32  Ch.  D.  311,  C.  A.;  Ear- 
grenve  v.  Freeman,  ^1891^  3  Ch.  39. 

The  exclusive  rignt  (when  established)  to  the  use  of  a  particular  name  or 
mark  in  connection  with  a  particular  class  of  goods  will,  as  property,  be  pro- 
tected by  injunction:  Hall  v.  Barrows,  4  D.  J.  &  S.  150;  Ainsworik  v. 
Walmsletf,  1  Eq.  508;  Anglo-Swiss  Milk  Co.  v.  Metcalf,  31  Ch.  D.  454;  and 
the  inj  uiy  to  the  owner's  trade  by  the  wilful  and  fraudulent  adoption  of  his 
name  or  mark,  or  by  such  a  description  by  the  Deft  of  his  goods  as  to  induce 
the  belief  that  they  are  goods  manufactured  by  the  Pit,  will  also  be  com- 
pensated by  relief  in  damages  or  an  account  of  profits :  Ford  v.  Foster,  7  Ch. 
611;  EdeUteny.  E.,  1  D.  J.  &  S.  185;  Lee  v.  Haley,  6  Ch.  155;  iSWjwv. 
Provezemle,  1  Ch.  192 ;  Burgess  v.  B.,  3  D.  M.  &  G.  896 ;  and  for  a  general 
discussion  of  the  principles  on  which  relief  is  granted  in  these  cases,  see 
Sinqer  Manuf  tcturinq  Co.  v.  Wilson,  2  Ch.  D.  434;  3  App.  Ca.  376;  Good- 
fellow  V.  Prince,  35  Ch.  D.  9,  C.  A. 

It  is  material  (especially  on  motion  for  interlocutory  injunction :  Browns 
V.  Frt-eman,  12  W.  R.  305),  but  not  essential  [Johnston  v.  Orr-Ewing,  7  App. 
Ca.  219)  that  the  public  has  been  actually  deceived ;  it  is  sufficient  if  it  be 
shown  that  the  particular  name  or  mark  has  been  adopted  with  an  intention 
to  deceive,  or  that  the  use  of  it  is  calculated  to  deceive  uncautious  pur- 
chasers: Johnstons.  Orr-Ennng,  sup.;  Singer  Co.  v.  Loog,  18  Ch.  D.  383, 
413;  -S.  C,  8  App.  Ca.  15;  Cope  v.  Evans,  18  Eq.  138;  Wotherspo(m  v, 
Currie,  L.  E.  5  H.  L.  508 ;  Hirst  v.  Denham,  14  Eq.  542 ;  Woollam  v.  Arf- 
cliff,  1  H.  &  M.  259;  Singer  Manufacturinq  Co,  v.  Wilson,  sup.  ;  Bradharyy* 
Beetnn,  18  W.  E.  33;  mikins'.n  v.  Oriffiih,  8  Hop.  Pat.  Ca.  370;  as  the 
principle  is  that  a  man  is  responsible  for  the  reasonable  consequences  of  his 
action :  Htndriks  v.  Montague,  17  Ch.  D.  638,  C.  A. ;  but  if  a  substantial 
and  material  part  of  another's  trade  mark  has  been  appropriated,  the  appro* 
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priator  is  bound  to  take  such  precautions  as  will  avoid  the  reasonable  pro- 
bability of  deception,  and  the  onus  lies  on  him  to .  show  that  purchasers 
will  not  be  deceived :  Orr-Ewing  v.  Johnston^  13  Ch.  D.  434,  0.  A. ;  3.  C, 
8  App.  Ca.  15. 

The  fact  that  the  name  used  is  the  name  of  the  place  at  which  the  goods 
are  manufactured  or  sold  will  not  avail  as  a  defence  if  the  user  has  been 
adopted  under  circumstances  calculated  to  deceive :  Wotherspoon  v.  Carrie^ 
L.  B.  0  H.  L.  508 ;  Thompson  v.  Montgomeryy  41  Ch.  D.  35 ;  and  original 
honesty  of  intention  does  not  protect  continued  user  if  such  user  is  found  to 
deceive  or  is  calculated  to  deceive :  Mitcliell  v.  Henry ^  15  Ch.  D.  181,  C.  A. ; 
Orr-Ewing  v.  Johnston,  13  Ch.  D.  434,  C.  A. ;  8,  C,  7  App.  Ca.  219;  Singer 
Co.  V.  Wilsont  3  App.  Ca.  376. 

And  the  use,  for  the  sale  of  a  man's  goods,  of  bottles,  &c.,  indelibly 
stamped  with  the  name  of  a  manufacturer  of  similar  goods,  will  be  restrained, 
even  though  the  man  so  using  such  bottles  places  on  them  his  .own  label ; 
Hose  v.  Lo/tua,  47  L.  J.  Ch.  576 ;  38  L.  T.  409 ;  and  see  Jay  v.  Ladler,  40 
Ch.  D.  649,  that  an  injunction  will  be  granted  to  restrain  a  tradesman  from 
advertising  his  goods  as  those  of  another,  though  it  has  not  been  proved  that 
any  one  has  been  deceived.  ** 

And  although  there  is  no  actual  assumption  by  the  Deft  of  any  mark  or 
name,  or  individual  thing  in  which  the  Pit  has  a  monopoly,  yet  if  he  uses 
such  a  combination  as  to  constitute  a  **  fraudulent  dress  *'  calculated  to  deceive 
purchasers  ^e.g.,  by  selling  soap  in  wrappers  or  packets  closely  resembling 
those  in  which  the  soap  of  the  Pit  is  sold;,  an  injunction  will  go  to  prevent 
him  from  passing  oft  his  goods  as  those  of  the  Pit :  Lever  v.  Ooodivin,  36 
Ch.  D.  1,  C.  A. ;  and  see  Lever  v.  Bedingfield,  80  L.  T.  100,  C.  A. 

But  in  Farina  v.  SUverlock,  6  D.  M.  &  G.  214,  the  posidble  use  for  a 
legitimate  purpose  of  spurious  trade  labels  manufactured  by  Deft  was  held 
ground  for  dissolving  the  injunction,  with  lilferty  to  Pit  to  bring  an  action. 

And  see  Ddondre  v.  Shaw,  2  Sim.  237,  that  fraud  '*  will  not  be  intended 
where  none  is  alleged." 

The  fact  that  one  person  has  been  deceived  is  not  conclusive  as  to  mis- 
representation :  Coles  V.  Civil  Service  Assoc.,  13  Ch.  D.  512. 

And  in  the  absence  of  any  attempt  by  the  Deft  to  pass  off  his  system  as  the 
Pit's,  and  of  evidence  of  actual  damage,  the  Court  ought  not  to  interfere  by 
way  of  interlocutory  injunction  to  prevent  the  circulation  of  misleading 
advertisements:  Tauerman  v.  Dowsing  Radiant  Heat  Co,,  (1900)  1  Ch.  1^ 
C.  A.  ;  explaining  Frankes  v.  TFeaver,  10  Beav.  297 ;  8  L.  T.  0,  S.  510 ; 
and  Batty  v.  Hill,  1  H.  &  M.  264. 

Where  there  has  been  delay  by  Pit,  clearer  proof  of  fraudulent  intent  and 
of  actual  injury  will  be  required :  Rodgers  v.  R,,  22  W.  B.  887  ;  31  L.  T.  285 ; 
but  see /'m/? wood  V.  F.^  9  Ch.  D.  176,  that  the  right,  being  a  legal  right, 
capable  of  being  enforced  by  action  of  deceit,  mere  delay  short  of  uie  statu- 
tory period  wiU  not  affect  the  right  to  an  injunction. 

And  in  order  to  establish  the  right  to  relief,  it  is  not  necessary  to  show  that 
the  Deft  has  made  a  false  representation  to  the  immediate  purchaser  {ex,  gr,, 
retail  dealers  to  whom  the  goods  have  been  supplied) ;  it  is  sufficient  that 
he  has  enabled  such  purchaser  to  deceive  the  ultimate  customer:  Singer 
Co.Y,  Loog,  18  Ch.  D.  395,  413,  C.  A. ;  iS.  (7.,  8  App.  Ca.  15;  Lever  v.  Gcod^ 
win,  36  Ch.  D.  1,  C.  A. ;  Orr-Ewing  v.  JohnsUm,  13  Ch.  D.  434,  453,  C.  A. ; 
S,  C,  7  App.  Ca.  219 ;  Condy  v.  Taylor,  56  L.  T.  891 ;  Edelsten  v.  E„  ID.  J. 
&  S.  185;  Sykes  v.  S.,  3  B.  &  C.  541 ;  and  accordingly  he  must  account  for 
profits  made  by  his  sale  of  the  articles  calculated  to  deceive,  irrespectively  of 
whether  the  actual  purchasers  were  deceived  :  Lever  v.  Goodwin,  sup. 

Where  a  trade  mark  or  name  had  been  used  in  ignorance  of  the  right  of 
the  first  appropriator,  an  injunction  was  panted,  but  not  an  account  of 
profits  or  compensation  in  damciges,  except  m  respect  of  user  by  Deft  after 
Knowledge  of  Pit's  prior  right:  Edelsten  v.  E,,  1  D.  J.  &  S.  185;  Moet  v. 
Couston,  33  Beav.  578  (revere  ing  in  this  respect  Cartier  v.  Carlisle,  31  Beav. 
292);  but  see  Saxlehner  v.  Apollinaris  Co,,  (1897)  1  Ch.  893. 

l^ough  a  trade  mark  or  name  has  been  used  in  ignorance  of  the  right  of 
the  first  appropriator,  an  injunction  may  be  granted :  Millington  v.  Fox,  3 
My.  &  C.  358 ;  Welch  v.  Knotty  4  K.  &  J.  747  ;  Reddaway  v.  Beutham  Hemp 
Spinning  Co:,  9  Bep.  Pat.  Ca.  503 ;  it  not  being  necessary  to  aver  or  prove 
fraud  in  order  to  obtain  protection  for  a  trade  mark :  Singer,  &c,  Co,  v.  WUson^ 
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3  App.  Ca.  376,  391 ;  and  however  honest  or  inadvertent  the  oii^al  use  oi 
another's  mark  may  have  been,  the  continued  use  after  complaint  made  is 
sufficient  proof  of  fraudulent  intention :  Orr-Ewing  <fe  Co.  v.  Johnston^  13 
Ch.  D.  434,  C.  A. ;  7  App.  Ca.  219.  If  the  Deft*8  goods  are  ez  facie  cal- 
culated to  deceive,  evidence  to  prove  the  intention  to  deceive  is  inadmissible 
as  being  unnecessary:  Saxlehner  v.  ApoUinaris  Co,,  (1897)  1  Ch.  893 ;  where 
an  account  of  profits  was  directed,  as  a  necessary  consequence,  ia  the  fonn 
allowed  in  Lever  v.  Goodwin,  36  Ch.  D.  1 ;  4  Bep.  Pat.  Ca.  492  (Form  7, 
p.  626),  although  there  was  no  evidence  that  the  Deft's  goods  had  been 
actually  mistaken  for  the  Pit's :  8,  C. 

Past  user,  discontinued  long  before  action,  of  infringing  machines  found 
not  to  work  well,  is  not  evidence  of  intention  to  infringe  again :  Pro^or  r. 
Bayly,  42  Ch.  D.  390,  C.  A. ;  distinguishing  MiUington  v.  Fox,  3  My.  &  Or. 
338 ;  Geary  v.  Newton,  1  D.  G.  &  S.  9. 

Mere  length  of  adverse  user  will  not  make  a  mark  puhlici  juris,  when  sack 
iiser  was  originally  fraudulent  and  is  stiU  calculated  to  deceive :  Be  ffeaUm*s 
T.  M.,  27  Cn.  D.  570;  and  as  to  inadmissibility  to  registration  of  marks 
calculated  to  deceive,  r.  inf.  Chap.  LII.,  **  Patents." 

Bv  the  Act  of  1883,  s.  65,  a  trade  mark  must  be  registered  for  particular 
goods  or  classes  of  g^ds,  and  the  registration  of  a  mark  for  one  class  will 
not  entitle  the  proprietor  to  restrain  me  use  of  the  mark  in  connection  witli 
goods  in  a  different  class:  Hart  v.  Coll^,  44  Ch.  D.  193 ;  where,  however, 
an  injunction  was  granted  to  restrain  the  Deft  from  passing  off  his  goods  as 
those  of  the  Pit. 

Although  similarity  of  colour  will  not  be  taken  into  consideration  in 
deciding  questions  of  piracy  of  trade  marks  {Nuttally,  Vining,  28  W.  fi-  300), 
the  fact  tnat  colour  was  not  protected  by  the  Act  of  1875,  was  important  upon 
the  question  of  registration  :  Re  Worthington^s  T.  M.,\A  Ch.  D.  8 ;  and  v.  inf 
Chap.  LII.,  **  Patents" ;  and  the  understanding  of  the  trade  and  evidence 
of  experts  must  be  taken  into  consideration  upon  questions  of  infringement : 
see  Mitchell  v.  Henry,  15  Ch.  D.  181,  C.  A. 


misbepresentatioks  by  PTiAUrriTF. 

Misrepresentations  on  his  label  have  been  held  to  disentitle  a  Pit  to  relief 
against  infringera :  see,  on  this  question,  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.,  11  H.  L.  C.  523;  Flavel  v.  Harrison,  10  Hare,  467; 
Edehten  v.  Vick,  11  Hare,  78 ;  Piddihg  v.  Howe,  8  Sim.  477 ;  Perry  v.  TrnefiU^ 
6  Beav.  66 ;  Morgan  v.  M*Adam,  36  L.  J.  Ch.  228 ;  Lamplough  v.  Balmer^ 
W.  N.  (67)  293  (unauthorized  use  of  words  "Patent"  or  **Eoyal  Letters 
Patent  *^) ;  Chiavin  v.  Walker,  5  Ch.  D.  850 ;  Newman  v.  Pinto,  57  L.  T.  31. 

But  the  misrepresentation  may  be  condoned  by  long  usage  and  reputation 
in  the  trade ;  e.g.,  tiie  use  of  the  word  **  patent  to  describe  articles  known 
under  that  title  l>y  trade  usage,  or  articles  for  which  the  patent  has  expired : 
Marshall  v.  Ross,  8  E^.  651. 

And  see  this  question  discussed  in  FordY.  Foster,  7  Ch.  611,  where  thai 
which  is  merely  a  collateral  misrepresentation  is  distinguished  from  false 
representation  m  the  mark  or  fraud  in  the  trade  itself,  which,  if  systematic 
and  intentional,  would  disentitle  Pit  to  relief:  Lee  v.  Haley,  5  Ch.  155; 
Morgan  v.  M'Adam,  sup. 

The  use  of  the  words  *' trade  mark"  on  goods  in  connection  with  an 
unregistered  mark  does  not  necessarily  imply  registration  so  as  to  disentitle 
the  trader  to  relief  in  an  action  to  restrain  the  imitation  of  the  get-up  of  his 
goods:  ;SV7i  Sen  Co.  v.  Britten,  (1899)  1  Ch.  692;  and  see  Huhbuck  v.  Broum, 
W.  N.  (99)  250,  commenting  on  Lewis  v.  Goodhody,  67  L.  T.  194. 

A  trader  was  not  disentitled  to  relief  merely  because  he  had  printed  on  his 
label  the  words  **  manufactured  in  Ireland  by  H.  M.  Royal  Letters  Patent," 
these  words  having  reference  to  patented  machinery,  and  not  necessarily 
representing  that  the  ingredients  were  patented :  Cochrane  v.  Maenish  &  Son, 
(1896)  A.  C.  225,  P.  C. 

Where  the  Pit  failed  to  establish  any  title  to  relief,  and  the  substances 
used  by  both  parties  were  intended  to  be  used  to  deceive  the  public,  no  costs 
were  given  to  the  Deft:  Estcourt  v.  Estcourt  Hop  Co.,  10  Ch.  276;  Merchant 
Banking  Co,  v.  Merchants*  Joint  Stock  Co.,  9  Ch,  D.  560i 
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And  now,  by  the  Patents,  &c.  Act,  1883,  s.  73  (as  amended  by  Patents,  &c. 
Act,  1888,  8.  Id),  it  shall  not  be  lawful  to  register  as  part  of,  or  in  com- 
bination with,  a  trade  mark  any  words  the  use  of  which  would,  by  reason  of 
their  being  calculated  to  deceive  or  otherwise,  be  deemed  disentitled  to  pro- 
tection in  a  Court  of  justice,  or  any  scandalous  designs. 


PABTIE8  ENTITLED  TO  SUE. 

A  part-owner  of  trade  marks  can  sue  alone  for  injunction,  erasure,  and 
his  share  of  profits  :  Dent  v.  Turpin^  2  J.  &  H.  139 ;  and  an  assignee  can  sue 
before  the  assignment  has  been  registered  :  Ihlee  y.  Ilenshaw,  31  Ch.  D.  323. 

A  foreign  manufacturer  may  obtain  an  injunction  for  the  infringement  of 
his  trade  marks  in  this  country,  and  an  account :  Collins  Co,  v.  Brown^  3  K. 
&  J.  423 ;  secas^  persons  who  nave  merely  obtained  an  exclusive  right  to  sell 
the  goods  in  England :  Richards  v.  Butcher ^  62  L.  T.  867. 

But  the  use  of  a  trade  mark  affixed  to  goods  imported,  and  not  manu- 
factured, by  Pit,  who  is  not  shown  to  have  an  exclusive  contract  for  their 
supply,  will  not  be  restrained  by  interlocutory  injunction :  Hirsch  v.  JonaSt 
45  li.  J.  Ch.  364 ;  3  Ch.  D.  584 ;  35  L.  T.  228. 

A  mere  assignment  of  the  right  to  use  a  trade  name  ^*  in  gross,"  i.e.,  un- 
oounected  with  any  business,  is  invalid :  Thorneloe  v.  Hilly  (1894)  1  Ch.  569 ; 
Pinto  v.  Bud  man,  8  Eep.  Pat.  Ca.  181. 

A  trade  name  does  not  exist  **  in  gross,"  so  as  to  give  the  purchasers  from 
the  trustee  of  a  bankrupt  of  his  interest  in  a  sauce,  the  secret  of  which  they 
did  not  acquire,  any  right  to  restrain  the  original  inventor  from  manufac- 
turing the  sauce,  of  which  .he  alone  knows  the  recipe,  under  the  original 
title :  Cotton  v.  Qillard,  44  L.  J.  Ch.  90. 

And  where  the  secret  of  a  recipe  has  been  acquired  by  a  person  without 
unfair  means,  he  will  not  be  restrained  from  selling  the  compound  under 
the  original  title,  so  long  as  he  does  not  lead  the  public  to  believe  that  his 
preparation  is  the  only  genuine  one :  James  v.  /.,  13  Eq.  421 ;  or  prepared 
by  the  successors  in  business  of  the  original  discoverer :  Massam  v.  Thorley*s 
Cattle  Food  Co.,  6  Ch.  D.  574;  14  Ch.  D.  748;  but  after  the  death  of  his 
employer,  from  whom  he  has  learnt  the  secret,  he  has  no  exclusive  right  to 
the  use  of  the  name:  Hovenden  v.  Lloyd,  18  W.  B.  1132. 

Upon  the  question  whether,  on  the  sale  of  a  business  and  goodwill,  the 
trade  marks  will  pass,  see  Shipwright  v.  Clements,  19  W.  E.  599;  Hall  v. 
Barrows,  4  D.  J.  &  S.  150;  Bury  v.  Bedford,  4  D.  J.  &  S.  352. 

The  mortgagee  of  a  business,  and  the  right  to  use  the  trade  name,  who  has 
never  used  the  name,  cannot  restrain  purchasers  of  the  business  from  the 
mortgagor  from  using  the  name  :  Beazley  v.  Soares,  22  Ch.  D.  660. 

An  action  for  infringement  of  trade  mark,  account,  and  damages  may  be 
continued  by  the  exors  of  the  proprietor  after  his  death :  Oakey  A  Sons  y. 
Dalton,  35  Ch.  D.  700. 

And  by  the  Patents,  &o.  Act,  1883,  s.  65,  a  trade  mark  must  be  registered 
for  particular  goods  or  classes  of  goods,  and  (by  sect.  70)  when  registered, 
shall  be  assigned  and  transmitted  only  in  connection  with  the  goodwill  of 
the  business  concerned  in  such  particular  goods  or  classes  of  goods,  and  shall 
be  determinable  with  that  goodwill. 

And  as  to  the  right  of  the  owner  of  a  business,  after  sale  or  assignment  of 
the  goodwill,  to  carry  on  the  similar  business,  provided  that  he  does  not 
represent  that  he  is  carrying  on  or  continuing  the  identical  business  sold,  or 
from  which  he  has  retired,  v.  inf.  Sect.  X.,  **  Paetnebs." 

A  right  to  use  a  name  in  connection  with  the  sale  of  watches  was  held  to 
be  lost  by  a  grant  to  watchmakers  for  seven  years  of  the  sole  right  to  put 
the  name  on  the  watches  made  by  them  and  no  resumption  of  the  right  for 
many  years  after  the  expiration  of  the  seven  years :  Thorneloe  y.  Hill,  sup. 


account— DAMAGES— INSPECrriON. 

As  to  the  account  of  profits,  v,  sup,  pp.  632,  633. 

With  respect  to  the  account  and  damages,  special  damage  must  be  proved ; 
it  will  not  be  held  that  goods  sold -by  the  Deft  would,  in  the  absence  qf  such 
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uBer,  have  been  sold  by  Pit :  Leather  Cloth  Co,  y.  HirBch/dd,  1  £q.  299 ;  and 
the  inquiry  is  **  What  damage,  if  any/'  &c. ;  not,  as  in  patent  cases,  **  What 
damage,"  &c. :  see  Davenport  y.  Bylands,  1  £q.  308 ;  followed  in  Frits  y. 
Hobstm,  14  Ch.  D.  542. 

Discoyery  as  to  sales  by  Deft,  and  production  of  his  books,  will  not  be 
granted  until  the  Pit  has  made  his  election  between  damages  and  an  account  of 
profits :  Fenneesy  y.  Clark y  37  Ch.  1),  184,  C.  A. ;  and  v.  Bup,  Chap.  VIL,  p.  88. 

Inspection  by  the  Judge  of  the  article  complained  of  {e,g.,  a  nyal  omnibus) 
under  0.  L,  4,  must  be  supplemented  by,  and  not  substituted  for,  eyidence : 
f.ondon  Omeral  Omnibus  Co,  y.  Lavtll,  (1901)  1  Ch.  135,  C.  A. 

COSTS. 

The  duty  of  an  innocent  consignee  of  goods  bearing  a  spurious  label,  and 
the  steps  ho  should  take  to  avoid  liability  to  costs  in  a  suit  by  the  injured 
owner,  are  discussed  in  Vpmann  y.  Elkan,  12  Eq.  140;  7  Ch.  130.  And  see 
Burgess  y.  Hills,  26  Beay.  244 ;  Hunt  y.  Mauiere,  34  Beay.  157. 

Such  a  consignee,  being  a  wrongdoer,  must  pay  the  costs  of  flie  action, 
though  he  disclaims  all  intention  of  selling,  and  offers  all  the  reli€>f  asked 
immediately  on  being  served  with  the  writ :  Upmann  v.  Forester,  24  Ch.  D. 
231 ;  Fennessy  y.  Day,  55  L.  T.  161 ;  and  see  Adair  y.  Young,  12  Ch.  D.  13, 
C.  A. ;  Neilson  y.  Belts,  L.  R.  5  H.  L.  1  ;  Cooper  y.  Whittingham,  15  Ch.  D. 
501 ;  but  a  retail  dealer  innocently  purchasing  and  selling  a  small  quantity 
of  counterfeit  goods  will  not  necessarily  be  ordered  to  pay  the  costs  of  an 
action  for  infrin^ment :  American  Tobacco  Co,  y.  Quest,  (1892)  1  Ch.  630. 

Innocent  consignees  of  goods  bearing  a  spurious  label  or  trade  mark  are 
entitled  to  a  lien  on  the  goods  for  their  charges  in  priority  to  any  claim  of 
Pits  (the  owners  of  the  trade  mark)  for  their  costs :  Moet  y.  Pickering,  8 
Ch.  D.  372,  C.  A.  (reversing  6  Ch.  D.  770);  and  see  Ponsardin  v.  Peto, 
33  Beay.  642. 

By  the  Patents,  4c.  Act,  1883,  s.  77  (a)  (Patents,  &c.  Act,  1888,  s.  18),  in 
an  action  for  infringement  of  a  registered  trade  mark  the  Court  or  a  Jud^ 
may  certify  that  the  right  to  the  exclusive  use  of  the  trade  mark  came  m 
question,  and  if  the  Court  or  a  Judge  so  certifies,  then  in  any  subsequent 
action  for  infringement  the  Pit  in  that  action,  on  obtaining  a  final  order  or 
judgment  in  his  favour,  shall  have  his  full  costs,  charges,  and  expenses  as 
between  solr  and  client,  unless  the  Court  or  Judge  trying  the  subsequent 
action  certifies  that  he  ought  not  to  have  the  same. 

The  cei-titicate  may  be  granted  although  the  validity  of  the  trade  mark,  by 
lapse  of  five  years  from  registration  {v.  sup.  p.  632),  is  imimpeachable  except 
by  motion  for  rectification,  if  such  a  motion  is  made,  and  comes  on  for  trial 
together  with  the  action  for  infringement :  Field  &  Co,  y.  Wagel  Syndicate, 
(1900)  1  Ch.  651. 

TKADE  NAME. 

As  to  the  distinction  between  trade  mark  and  ti*ade  name,  see  OoodfeUow 
y.  Prince,  35  Ch.  D.  9,  C.  A. ;  Borthwick  v.  Evening  Post,  37  Ch.  D.  449, 
C.  A. ;  and  that  the  owner  of  a  publication  claiming  an  injunction  to  restrain 
the  issue  of  another  publication  with  a  similar  name,  must  show  probability 
not  only  of  the  public  being  deceived,  but  of  injury  to  himself  from  such 
deception,  see  Borthwick  v.  Evening  Post,  sup,;  and  see  Walter  y.  Emmot,  54 
L.  J.  Ch.  1059 ;  53  L.  T.  437. 

The  right  of  a  man  to  use  his  own  name  in  trade  cannot  be  interfered  with 
merely  because  the  public  may  probably  be  misled  by  reason  of  its  similarity 
to,  or  identity  with,  the  name  of  another  trader  engaged  in  the  same  busi- 
ness: Turtimy.  T,,  42  Ch.  D.  128,  C.  A.;  Tassaudv.  T.,  44  Ch.  D.  678;  but 
a  man  will  not  be  permitted  to  lend  his  name  to  a  new  co.  for  the  purpose  of 
carrying  on  a  business  similar  to  an  old-established  business  carried  on  under 
the  same  name:  Tussaud  v.  T,,  sup, ;  and  see  Be  Brinsmead  &  Sons,  (1897) 
1  Ch.  45;  lb.  406,  C.  A.;  Jameson  v.  Dublin  Disti'lers  Co.  (1900),  1  Ir.  E, 
43 ;  Cash  v.  C,  W.  N.  (01)  46;  Hawker  v.  Stourfield  Park  Hotel,  W.  N.  (00) 
51 ;  and  where  a  person  had  assumed  the  name  of  another  for  the  mere 
purpose  of  using  the  name  in  trade  to  pass  off  his  goods  as  the  other's  manu- 
facture, he  was  restrained  absolutely  from  using  the  name  in  connection  witii 
the  sale  or  manufacture  of  such  goods :  F,  Pinet  A  Cie,  y.  Maison  Louis  Pinet, 
Ltd.,  (1898)   1  Ch.  179,  N. ;  and  whether  a  man  can  for  valuable  con- 
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sideration,  or  otherwise,  confer  on  others  the  right  to  use  his  name  for  a 
l>usine8S  which  he  has  never  carried  on,  and  in  which  he  has  no  interest, 
gucere :  Ih.  ;  and  see  Burgess  v.  5.,  3  D.  M.  &  G.  896  ;  Hendley, «/.  Edgcnmhe, 
Jiendle  &  Co,,  63  L.  T.  94. 

That  there  cannot  be  copyright  in  a  name,  v.  inf,  p.  674. 

As  to  the  right  of  a  tradesman  to  use  a  name,  although  he  is  aware  that  a 
neighbouring  tradesman  intends  to  use  that  name,  see  CoUs  y.  Civil  Service 
Assoc,,  13  Ch.  D.  512;  and  that  the  assumption  of  the  patronymic  name  of 
another  family  will  not  be  restrained  unless  it  has  been  exclusively  used  in 
connection  with  a  particular  business,  see  Du  Boulay  v.  D,,  L.  B.  2  P.  G. 
430. 

An  inJTuiction  cannot  be  granted  where  there  is  no  attempt  to  interfere 
with  trade,  and  no  legal  injury  done,  but  simply  inconvenience  caused,  e.g., 
to  restrain  the  use  of  a  cypher  address  for  telegrams  which  had  been  long 
nsed  by  Pits:  Street  v.  Union  Bank  of  Spain,  30  Ch.  D.  156,  citing  Day  v. 
Brotnirigg,  10  Ch.  D.  294,  C.  A. 

Becent  cases  in  which  an  injunction  against  the  use  of  particular  names 
has  been  granted  are : — M* Andrew  v.  Bassett,  4  D.  J.  &  S.  380  (Anatolia 
Tjiquorice) ;  Seixo  v.  Provezende,  1  Ch.  192  (Crown  Seixo  Port) ;  Braham  v. 
Bustard,  1  H.  &  M.  447  (Excelsior  Soap);  Cocks  v.  Chandler,  11  Eq.  446 
('•Original"  Eeoding  Sauce);  Wotherspoon  v.  Carrie,  L.  R.  5  H.  L.  508 
(Glenfield  Starch) ;  Lee  v.  Haley,  5  Ch.  155  (Pall  Mall  Guinea  Coal  Co.) ; 
RaddeT,  Norman,  14  Eq.  348  (**  Leopoldshall") ;  Hirst  v.  DenJiam,  14  Eq. 
642  (Turin,  Sefton,  &c..  Cloths) ;  Croft  v.  Day,  7  Beav.  84  (Day  &  Martin's 
Blacking);  Stephens  v.  Peel,  V.-C.  W.,  21  Mar.  1867,  B.  621  ("Stephens' 
Writing  I^luid  '^  changed  by  Deft  into  *  *  Steelpen's  Writing  Fluid  n ;  Kinahan 
T.  Bolton,  15  Ir.  Ch.  75  (LL  Whiskey) ;  Schweizer  v.  Atkins,  16  W.  B.  1080; 
87  L.  J.  Ch.  847 ;  19  t.  T.  6  (Gocoatina) ;  Apollinaris  Co.  v.  Norrish,  33 
L.  T.  242  (London  Apollinaris  Water) ;  Siegert  v.  Findluter,  7  Ch.  D.  801 
rAn^stura  Bitters ) ;  Braham  v.  Beachim,  7  Ch.  D.  848  (the  Badstock 
CoUiery  Proprietors) ;  Qrillon  v.  Guenin,  W.  N.  (77)  14  (Tamar  Indien 
Lozenges) ;  Moet  v.  Clyhouw,  M.  B.,  19  Jan.  1878,  B.  86  Tsellmg  champagne 
in  bottles  with  corks  or  labels  bearing  the  brand  or  letters  M.  &  C.) ;  Eein^ 
hardt  v.  Spalding,  49  L.  J.  Ch.  57 ;  28  W.  B.'  300  (Family  Salve) ;  Tussaud 
V.  Tussand,  44  Ch.  D.  678  (Louis  Tussaud  &  Co.);  Borthwick  v.  Evening 
Post,  37  Ch.  D.  447,  C.  A.  ("  Evening  Post "  Newspaper) ;  Massam  v.  Thorley's 
Cattle  FiK)d  Co.,  14  Ch.  D.  748,  C.  A.  {"'  Thorley's  Food  for  Cattle  ") ;  Thmp- 
/ton  V.  Montgomery,  41  Ch.  D.  35  (** Stone"  Ale);  Sanitas  Co.  v.  Candy,  56 
L.  T.  621  ("Sanitas,"  "Condi-Sanitas");  Edgington  v.  E.,  61  L.  T.  323 
("Frigidomo");  Blair  v.  Stock,  51  L.  T.  12  (** Strathmore "  Whiskey); 
Jameson  v.  Dublin  Distillers  Co.  (1900),  1  Ir.  B.  43  ("Jamesons"  whiskey 
sold  without  prefix  to  name  of  seller). 

Befused : — Raggett  v.  Findlater,  17  Eq.  29  (Nourishing  Stout) ;  Liehig, 
&c.  Co.  V.  Hanbury,  17  L.  T.  298  (Liebig*s  Extract  of  Meat);  Batty  v.  Hill, 
1  H.  &  M.  264  (Prize  Medal  Pickles);  Cope  v.  Evans,  18  Eq.  138  (Prairie 
Cigar  Brand);  Ainsworth  v.  Walmsley,  1  Eq.  518;  Blackwell  y.'Crabb,  36 
L.  J.  Ch.  504  (Piccalillie) ;  Bradbury  v.  Be^n,  18  W.  B.  33  ("  Punch-and- 
Judv  ") ;  Singer  Co.  v.  Wilson,  2  Ch.  D.  434 ;  3  App.  Ca.  376  (Singer  Sewing 
Machines) ;  Hirsch  v.  Jonas,  45  L.  J.  Ch.  364 ;  3  Ch.  D.  584  ;  Lea  v.  Millar, 
M.  B.,  26  July,  1876,  B.  1507  (Worcestershire  Sauce);  Linoleum  Co.  v. 
Nairn,  7  Ch.  D.  834  (Linoleum);  Kelly  v.  Bi/les,  13  Ch.  D.  682  (Post  Office 
Bradford  Directory) ;  CoUs  v.  Civil  Service  Supply.  19  Ch.  D.  512  ("Civil 
Service  Boot  Supply");  Singer  Co.  v.  Loog,  18  Ch.  D.  395,  C.  A. ;  8  App. 
Ca.  15  ("Singer*^  Sewing  Machine);  Street y.  Union  Bank  of  Spain,  30  Ch.  D. 
156  (Telegraphic  cypher  address,  "  Street,  London");  Symingtons.  Footman, 
Pretty  <fe  Co.,  56  L.  T.  696  ("  Guaranteed  Corset');  Ee  Leonard  and  Ellis, 
26  Ch.  D.  288,  C.  A.  ("  Valvoline  ") ;  Native  Guano  Co.  v.  Sewage  Manure  Co., 
8  Bep.  Pat.  Cas.  125  ("  Native  Guano  ") ;  Pirie  v.  Goodall,  (1892)  1  Ch.  35, 
C.  A.  ("  Parchment  Bank  "). 

And  for  instances  of  names  and  words  which  have  been  held  incapable  of 
registration  as  being  "  calculated  to  deceive,"  v.  inf.  Chap.  LII.,  "Patents." 

A  trader  will  not  be  permitted  unfairly  to  revive  a  disused  name  which  has 
in  the  meantime  become  associated  solelv  with  the  goods  of  another :  Daniel 
and  Arter  v.  Whitehouse,  (1898)  1  Ch.  6H5. 

A  former  partner  or  assistant  will  be  restrained  from  using  the  name  of 
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the  firm  vith  which  he  has  been  connected  so  as  to  mislead  the  public  into 
the  belief  that  his  shop  is  the  shop  of  his  former  employers  or  partners : 
Hookham  v.  Pottage,  8  Ch.  91 ;  Qlenny  v.  Smith,  2  Dr.  &  Sm.  476  ;  Coi'dy  v. 
Mitchell,  26  W.  B.  269 ;  37  L.  T.  766 ;  Dettce  v.  Ma»on,  41  L.  T.  573 ;  but  so 
lonff  as  he  does  not  attempt  to  mislead  the  public  into  the  belief  that  articles 
sola  by  him  are  in  reality  manufactured  by  the  Pit,  a  former  partner  will  not, 
after  dissolution,  be  restrained  from  selling  articles  under  the  name  and 
labels  used  by  the  firm  before  dissolution :  C<mdy  y.  Mitchell^  26  W.  H.  269 ; 
Dence  y.  Mown,  W.  N.  (78)  42. 

The  use  of  a  particular  name  as  applied  to  a  house  or  property  will  not  be 
protected :  Day  v.  Brownrigg,  10  Ch.  D.  294,  C.  A. 

The  assumption  of  the  pabx)nymic  name  of  another  family  will  not  be 
restrained  unless  it  has  been  exclusiyely  used  in  connection  with  a  particular 
business :  Du,  Boulay  y.  D.,  L.  B.  2  P.  C.  430. 

A  foreign  co.  trading  in  this  country  is  entitled  to  restrain  the  nee  of  a 
name  so  similar  as  to  oe  calculated  to  deceiye  its  customers :  National  Fold" 
ing  Box  and  Paper  Co.  y.  National  Folding  Box  Co,  Ld.,  43  W.  B.  156.  As 
to  the  right  at  common  law  of  a  manufacturer  to  the  use  of  a  geo^aphical 
term,  see  Rugby  Cement  Co,  y.  Rugby  d:  Newbold  Cement  Co,,  8  Bep.  Pat.  Caa. 
241 ;  8,  C,  9  tb,  46. 

By  the  Companies  Act,  1862,  s.  20,  no  co.  shall  be  registered  imder  a  name 
identical  with  that  by  which  a  subsisting  co.  is  already  registered,  or  so 
nearly  resembling  the  same  as  to  be  calculated  to  deceiye ;  and  an  application 
for  re^tration  under  a  name  so  similar  to  that  of  another  co.  (though 
unregistered)  as  to  be  calculated  to  deceiye  will  be  restrained :  HendrUes 
{Universal  Life  AMce,  8oc.)  y.  Montagu  {Universe  Life  Assce,  Aaaociation,  Ld,)^ 
17  Ch.  D.  638,  C.  A. 

Injunctions  against  the  use  by  a  co.  of  a  name  in  colourable  imitation  of, 
or  so  much  of  a  name  as  was  identical  with  that  of  Pit  co.  haye  been — 

Granted  in — The  Accident  Insur,  Co.  Ld.  y.  The  Accident,  Disease  and 
Oeneral  Insur,  Corp,  Ld,,  54  L.  J.  Ch.  104 ;  51  L.  T.  597 ;  and  see 
Guardian  Fire  and  Life  Assce,  Co,  y.  Guardian  and  General  Insur,  Co. 
Ld.y  50  L.  J.  Ch.  253 ;  43  L.  T.  791 ;  Army  and  Navy  Cooperative 
8oc,,  Ld,  y.  Army,  Navy  and  Civil  Service  Soc,  of  India,  Ld.,  8  Bep. 
Pat.  Cas.  426  (erasure  of  name  stamped  on  corks  ordered) ;  North 
Cheshire  and  Manchester  Brewery  Co.  y.  Manchester  Bretoery  Co.,  (1^99) 
A.  0.  83;  H.  L.  affirming  C.  A..  (1898)  1  Ch.  539;  National  Folding 
Box  and  Paper  Co,  y.  National  Folding  Box  Co,  Ld,,  sup,;  Panhard  et 
Levassor  y.  Levassor,  <fcc,  Co.,  70  L.  J.  Ch.  738;  W.  N.  (01)  153 
(injunction  against  signatories  to  memorandum  of  co.). 

Refused  in — Colonial  Life  Assce,  Co,  y.  Home  and  Colonial  Assce.  Co,, 
33  Beay.  548 ;  London  Assce,  y.  London  and  Westminster  Assce,  Corp, 
Ld,,  32  L.  J.  Ch.  664 ;  The  Merchant  Banking  Co.  of  London  v.  The 
Merchants*  Joint  Stock  Bank,  9  Ch.  D.  560;  Australian  Mortgage  Land 
and  Finance  Co,  y.  Australian  and  New  Zealand  Mortgage  Co.,  W.  N. 
(80)  6 ;  Saimders  y.  Sun  Life  Assce.  Co.  of  Canada,  (1894)  1  Ch.  537 
(on  undertaking  by  the  Canadian  co.  not  to  use  any  abbreyiation  of 
their  corporate  name  without  the  addition  of  the  words  **  of  Canada"). 

The  addition  of  the  words  "  co.,  limited  "  is  not  sufficient  to  entitle  a  Deft 
to  appropriate  a  trade  name  which  has  been  used  by  Pit :  Hoby  y.  Grosvenor 
Library  Co,,  Ld,,  28  W.  B.  386. 

DESTBXTCnON  OF  FRAT7DT7LENT  MABKS. 

By  the  Merchandise  Marks  Act,  1887  (50  &  51  Y.  c.  28),  s.  2,  eyery  person 
who  forges  any  trade  mark,  or  falsely  applies  to  goods  any  trade  mark  or  any 
mark  so  nearly  resembling  a  trade  mark  as  to  be  calculated  to  deceiye,  or 
applies  any  false  trade  description  to  goods,  or  makes  or  disposes  of  dies,  &c,, 
for  forging  trade  marks ;  and  (subject  to  certain  exceptions)  eyery  |>er8on 
who  seSs,  &c.,  ^oods  to  which  any  forged  or  false  mark  or  false  description 
is  applied,  is  guilty  of  an  offence ;  and  by  sect.  12  proyision  is  made  for  the 
seizure  and  forfeiture  of  goods  or  things  by  means  of  or  in  relation  to  which 
an  offence  has  been  committed,  and  any  goods  or  things  forfeited  may  be 
destroyed  or  otherwise  disposed  of  as  the  Court  of  summary  jurisdiction  by 
whibh  the  same  are  forfeited  directs ;  and  the  Court  may,  out  of  any  proceeds 
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realized  by  dispositioii,  award  to  any  innocent  party  any  loss  lie  may  baye 
innocently  sustiEiined  in  dealing  with  such  goods. 

Independently  of  the  statnte,  Courts  of  Equity  have  long  exercised  juris- 
diction to  order  the  delivery  up  and  destruction  of  counterfeit  labels : 
KdfUten  v.  Vick,  1 1  Ha.  86 ;  Farina  v.  Silverlock;  4  K.  &  J.  650 ;  and  of 
articles  made  in  infringement  of  a  patent :  Betta  v.  De  Vitre,  34  L.  J.  Ch. 
289 ;  Tangye  v.  StfM,  14  W.  E.  386 ;  and  by  analogy  to  order  the  destruction 
of  bank-notes  of  a  foreign  State  made  in  this  country  for  insurgents,  and 
cancellation  of  the  plates:  Emperor  of  Austria  y.  Day, It.  J.,  12  June,  1861, 
A.  1243;  3D.  P.  &  J.  217. 


Section.  VII. — Infringement  of  Letters  Patent. 

1.  Interlocutory  Order  to  restrain  Infringement  of  Patent. 

On  usual  undertaking  as  to  damages  [Form  1,  p.  518] — Let  the 
Deft  T.  be  restrained  until  further  order  from  manufactaring  any  tube 
expanders  similar  to  the  tube  expander  which  has  been  purchased  by 
the  Deft  B.,  as  in  the  Fit's  statement  of  claim  mentioned,  or  otherwise 
constructed  so  as  to  imitate  or  resemble  the  roller  expanding  tool, 
described  in  the  specification  in  the  Fit's  letters  patent  in  the  statement 
of  daim  mentioned,  and  to  restrain  the  Defts  T.  and  B.,  their  agents 
&e.,  from  selling  or  offering  for  sale,  or  otherwise  parting  with  the 
custody  of,  any  tube  expanders,  or  parts  of  any  tube  expanders,  which 
haye  been  so  manufactured  by  the  said  Deft  T.— Liberty  to  either 
party  to  apply  to  expedite  the  hearing. — See  Dudgeon  y.  Thom»on^ 
M.  B.,  24  March,  1874,  A.  723. 


2.  The  like  Order. 

On  usual  undertaking  as  to  damages — '*  Let  the  Defts  S.  and  C, 
their  seryants  &c.,  be  restrained  until  judgment  in  this  action  or  until 
further  order,  from  either  directly  or  indirectly  making,  using,  or 
putting  in  practice  the  inyention  described  in  the  specification  and 
drawings  filed  under  the  letters  patent,  granted  to  N.,  dated  the  &c., 
and  numbered  2190,  and  now  yested  by  assignment  in  the  Fit,  or  any 
part  thereof,  except  as  to  any  skates  made  by  the  Fit,  or  his  agent  or 
agents."— P/tmp^on  y.  Spiller,  M.  E.,  16  March,  1876,  B.  424. 

For  the  like  injunction  made  x)erpotual  by  consent,  see  March  y.  Bird, 
M.  B.,  3  July,  1876,  B.  1379. 


3.  InterloctUory  It^ftmction  for  Infringement  refused  on  Terms. 

Upon  motion  &c.,  for  injunction  to  restrain  &c. ;  And  the  Deft  by 
his  counsel  undertaking  to  keep  an  account  of  all  moneys  receiyed  or 
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to  be  receired  by  bim,  by  reason  of  the  sale  or  use  of  the  parlour  or 
roller  skates  in  the  (bill)  mentioned,  this  Crourt  doth  not  think  fit  to 
make  any  order  npon  this  motion,  but  doth  order  that  the  costs  of  this 
motion  be  costs  in  the  caose. — Plimpton  v.  MakolfMon,  M.  IL,  4  March, 
1876,  B.  421. 


4.  Perpetual  Injunction  against  Infringement  of  Letters  Patent. 

Upon  the  appeal  of  the  Fits  &c.,  and  upon  hearing  counsel  for  the 
appellants,  and  for  the  Defts,  Let  the  Defts  A.,  B.,  and  0.,  their 
several  agents  and  workmen,  be  restrained  during  the  continuance  of 
the  letters  patent,  No.  Ac,  from  manufacturing,  selling,  letting  on 
hire,  supplying  or  using  any  incandescent  electric  lamps,  manufactured 
according  to  or 'in  the  manner  described  in  the  specification,  filed  in 
pursuance  of  such  letters  patent,  or  according  to  or  in  any  manner  only 
colourably  differing  from  the  same,  and  generally  from  infringing  the 
rights  of  the  Fits  in  respect  of  such  letters  patent — Edison  and  Swan 
United  Electric  Co.  t.  Holland,  C.  A.,  18  Feb.  1889,  A.  443 ;  41  Gh.  D. 
28,  C.  A. 


5.  The  like  Judgment 

Upon  the  appeal  of  the  Fits  from  the  order  of  &c.,  and  upon  hearing 
counsel  for  the  appellants  and  for  the  Defts,  Ijet  the  Defts  A.,  B., 
their  servants  and  agents,  be  perpetually  restrained  from  manufac- 
turing, selling,  or  exposing  for  sale,  bustles  or  dress  improvers  in 
infringement  of  the  Fits'  patent,  No.  &c.,  or  from  making,  selling,  or 
exposing  for  sale,  articles  in  colourable  imitation  of  the  articles  manu- 
factured by  the  Fits  under  the  said  letters  patent. — American  Braided 
Wire  Co.  v.  Thomson,  C.  A.,  2  Feb.  1888,  A.  200;  5  R.  F.  C.  375; 
affd.  in  H.  L.,  3  June,  1889 ;  6  Bep.  Fat.  Cas.  518. 


6.  Against  Infringement  of  Letters  Patent — Mechanical  Equivalents. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Fit  and  the  Defts,  and  upon  reading  &c..  Let  the  Defts  A.,  B.,  and 
C,  their  agents,  servants,  and  workmen,  be  restrained  during  the  con- 
tinuance of  the  letters  patent,  No.  &c.,  from  using  or  permitting  to  be 
used  the  invention  described  in  the  specification  and  drawings,  No.  &c., 
filed  by  the  Fit,  or  any  part  or  parts  of  the  same  invention,  and 
from  using  and  permitting  to  be  used  in  the  manufacture  of  iron  and 
steel  f  orgings  any  appliances  or  means,  being  the  same  as  the  appli- 
ances or  means  now  or  lately  used  by  the  Defts  as  mentioned  in  the 
said  particulars  of  breaches,  or  which,  as  to  any  part  or  parts  thereof, 
are  arranged  or  constructed  according  to  the  said  invention,  or  any 
part  thereof,  or  differ  therefrom  only  colourably,  and  by  the  aubstita- 
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tion  of  mere  mecliamcal  equiyalents. — Siddell  y.  Vickers,  Kekewicli,  J., 
21  Dec.  1887,  B.  2863,  P. ;  39  Ch.  D.  93,  0.  A. ;  15  App.  Ca.  496. 


7.  Account  of  Goods  manufactured  and  Profits, 

Upon  motioii  &c.,  by  way  of  appeal  &c.,  by  counsel  for  the  Defts,  and 
upon  bearing  &c.,  for  the  Fits,  Let  the  judgment,  dated  &c.,  be  varied 
by  substituting  for  the  account  thereby  directed  the  following  account, 
viz.,  an  account  of  all  iron  and  steel  forgings  manufactured  by  the 
Defts  by  the  use  of  the  Fit's  invention  as  described  in  figure  2  of  the 
specification  in  the  said  judgment  mentioned,  and  also  of  the  profits 
made  by  the  Defts  by  reason  of  such  use,  otherwise  affirm  judgment. — 
Siddell  V.  Vickersj  0.  A.,  18  May,  1888,  B.  830 ;  5  Eep.  Pat.  Ca.  434. 

8.  Interim  Ifyunction  against  Threats  of  Legal  Proceedings. 

Upon  motion  &c.,  by  counsel  for  the  Pits,  and  upon  hearing  &c.,  for 
Defts,  Let  the  Defts  A.,  B.,  their  officers,  servants,  and  agents,  be 
restrained  imtil  judgment  in  this  action,  or  further  order,  from 
threatening  the  Pits,  their  customers,  or  any  other  person  or  persons, 
with  leg^  proceedings  or  liability  in  respect  of  an  alleged  infringement 
of  the  letters  patent.  No.  &c. — KensingtoM  and  Knightsbridge  Electric, 
Sfc,  Co, J  Ld,  V.  The  Lane- Fox  Electrical  Co,,  Ld,,  Stirling,  J.,  24 
April,  1891,  A.  613;  (1891)  2  Ch.  573. 


9.  Perpetual  Injunction  against  Threats  of  Legal  Proceedings, 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pits  and  Defts,  Let  the  Defts  A.  and  B.,  their  servants  and  agents, 
be  perpetually  restrained  from  making  or  continuing  threats  of  legal 
proceedings  or  liability  by  circulars,  advertisements,  or  otherwise,  in 
respect  of  the  alleged  infringement  by  the  Pits  of  the  several  letters 
patent.  No.  &c. — Driffield,  Sfc,  Co.  v.  Waterloo,  Sfc,  Co.,  Bacon,  V.-C, 
10  Feb.  1886,  A.  194  ;  31  Ch.  D.  638. 


NOtES. 
DIFRINGEMENT— EIGHT  TO  INJTWOTIOK. 

An  interlocutory  injunction  will  be  granted  where  the  patent  is  old,  and 
there  has  been  long  and  undisturbed  enjoyment,  and  evidence  of  actual 
public  user ;  or  where  its  validity  has  been  established  elsewhere,  and  the 
Court  sees  no  reason  to  doubt  the  result ;  or  where  the  conduct  of  the  Deft 
has  been  sach  that  as  against  him  there  is  no  reason  to  doubt  the  validity  of 
the  patent :  Dudgeon  v.  Thomson,  22  W.  B.  464 ;  30  L.  T.  244,  and  see  3 
App.  Ca.  34 ;  Plimpton  v.  Malcolmson,  20  Eq.  37. 

In  support  of  these  propositions,  see  also  Hill  v.  Thompson,  3  Mer.  622 ; 
Bacon  v.  Jones,  CoUard  v.  Allison,  4  My.  &  Or.  433,  487  ;  Stevens  v.  Keating, 
2  Ph.  335 ;  Bridson  v.  i^* Alpine,  8  Beav.  229 :  Bridson  v.  Benecke,  12  Beav.  1 ; 
Newall  V.  WiUon,  2  D.  M.  &  G.  282 ;  Plimpton  v.  Spiller,  4  Ch.  D.  286. 

VOL.  I.  T  T 
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Lengtli  of  enjoyment  is  material :  Davenport  y.  Siehard,  3  L.  T.  503 ;  BdU 
T.  MenzieSy  3  Jur.  N.  S.  357 ;  and  although  the  mere  fact  that  a  patent  is 
recent  does  not  prevent  an  interlocutory  or  even  an  ex  parte  injunction 
{Gardner  v.  Broadbent,  2  Jur.  N.  S.  1041;  Clark  v.  Ferffusson,  1  Giff.  184), 
there  must,  in  a  case  of  a  patent  of  no  great  age,  be  at  least  a  fair  primi 
facie  case  of  validity :  Renard  y.  Levinstein^  10  L.  T.  177.  Actual  public  uaer 
of  the  patent  must  also  be  shown :  Plimpton  y.  MaicUmeoUy  20  Eq.  37. 

As  a  matter  of  pleading,  the  absence  of  an  express  aveiment  of  the 
novelty  of  the  invention  did  not  prevent  an  injunction  from  being  granted : 
Amory  v.  Brown ^  8  E<j.  663.  But  the  legal  title  of  Pit,  the  noTelty  of  the 
invention,  and  the  validity  of  the  patent,  must  be  dearly  and  accurately  s^ 
fordi  in  the  affidavits:  Whitton  v.  Jennings^  1  Dr.  &  Sm.  110;  Gardner  t. 
Broadhent,  2  Jur.  N.  S.  1041 ;  Sturz  v.  De  la  Rue,  5  Buss.  329 ;  and  there  must 
also  be  clear  evidence  of  the  alleged  infringement :  Hill  v.  Tharnpton,  3  Mer. 
624 ;  Mat/er  v.  Spence,  1  J.  &  H.  87 ;  Benard  v.  Levinstein,  10  L.  T.  M,  177; 
Beits  V.  iVillmott,  6  Ch.  239 ;  and  where  it  was  not  shown  which  of  the  PIf  8 
three  patents  had  been  infringed,  and  one  of  the  three  had  subsequently 
expired,  damages  only  were  given :  Saccharin  Corp,  v.  Quincey,  (1900)  2  ClL 
246. 

An  injunction  may,  however,  be  obtained  to  restrain  a  threatened,  as 
distinguished  from  an  actual,  infringement  of  a  patent :  Frearson  v.  Loe,  9 
Oh.  D.  48 ;  and  where  Deft  accepts  an  order  from  the  Pit's  agent  in  ^ 
ordinary  course  of  business,  it  must  be  assumed  against  him  that  he  vill 
accept  similar  orders  again  if  offered :  Dunlop  Pneumatic  Tyre  Co.  v.  NeaX^ 
(1899)  1  Ch.  807. 

Where  a  patent  is  obtained  for  a  new  process  for  arriving  at  a  knovn 
result,  it  is  no  infringement  to  arrive  at  the  same  result  by  a  different 
process,  and  the  patentee  can  only  claim  to  work  out  his  proems  by  means  of 
materials  known  at  the  date  of  the  patent :  Badische,  cCrc.  Fabrik  v.  Levinstein^ 
24  Ch.  D.  156 ;  but  see  S,  C,  29  Ch.  D.  366,  0.  A. ;  12  App.  Ca,  710. 

It  is  not  a  correct  test  of  utaHty  that  an  invented  product  at  the  time  of 
the  patent  was  likely  to  be  in  commercial  demand,  or  capable  of  profitable 
manufacture:  S,  C,  12  App.  Ca.  710. 

A  patent  for  mere  use  of  a  known  contrivance  without  additional  ingennity 
is  bad ;  secns,  if  the  new  use  involves  a  practical  difficulty  which  the  patentee 
has  been  the  first  to  overcome :  Gadd  v.  Mayor  of  Manchester,  9  Eep.  Pat.  Ca. 
616,  524 ;  and  see  Tweedale  v.  Ashworth,  9  Rep.  Pat.  Ca.  121 ;  William  Y. 
Nye,  7  Rep.  Pat.  Ca.  62 ;  Harwood  v.  G.  N,  By.  Co.,  11  H.  L.  G.  654. 

And  to  entitle  a  patentee  to  maintain  his  patent,  he  must  make  some 
addition,  not  only  to  knowledge,  but  to  previously-known  invention.  An 
invention  is  not  the  same  thing  as  a  discovery,  and  the  mere  discovery  that  a 
known  machine  can  produce  certain  results  is  not  a  patentable  invention: 
Lane-Fox  v.  Kensington,  &€.  Electric  Light  Co,,  (1892)  3  Ch.  424,  C.  A. ;  and  eee 
Nettle/olds  v.  Reynolds,  9  Rep.  Pat.  Ca.  270 ;  Wihon  v.  Union  Oil  Mills  Co.,  lb.  57. 

But  utility  in  patent  law  does  not  mean  abstract,  or  comparative,  or  com- 
petitive, or  commercial  utility,  and  an  invention  which  oners  the  public  a 
useful  choice  is  patentable ;  and  as  to  the  degree  of  utility  necessary,  see 
Wehbach  Incandescent,  &c.  Co.  v.  Neio  Incandescent,  <frc.  Co.,  (1900)  1  Gh.  843. 

And  for  cases  of  patents  held  bad  for  want  of  utility  or  iuTcntion,  see 
Winby  v.  Manchester  Steam  Tram  Co.,  8  Rep.  Pat.  Ca.  61  ;  Tucker  v.  A'aye, 
Jb.  68  ;  Nuttal  v.  Hargreaves,  lb.  273 ;  Embossed  Metal  Plate  Co.  v.  Saxipe  St 
Busche,  lb.  355. 

The  sale  of  articles  to  be  used  in  producing  a  patented  article  (the  elements 
of  which  afterwards  enter  into  the  combination  for  whidi  the  patent  has 
been  obtained)  will  not  be  restrained  as  an  infringement :  Townsend  r. 
Haioorth,  12  Ch.  D.  831,  n. ;  and  see  Syhes  v.  Hoivarth,  lb.  826, 

The  importation  and  sale  in  this  country  of  articles  made  abroad  according 
to  a  process  patented  here  wiU  be  restrained  by  injunction :  ElmMit  t. 
Boursier,  9  Eq.  217 ;  Von  Eeyden  v.  Neustadt,  14  Ch.  D.  230  ;  and  see  Wright 
V.  Hitchcock,  L.  R.  5  Ex.  37 ;  Walton  v.  Lavattr,  8  C.  B.  N.  S.  162 ;  Bttts  r. 
Willmott,  6  Ch.  239 ;  although  the  patent  is  chemical,  and  the  imported  article 
has  been  the  subject  of  chemical  change :  Saccharin  Corp.  v.  Anglo-Continenial 
Chemical*  Works,  (1901)  1  Ch.  414 ;  and  possession,  though  innocent,  for  pur- 
pose of  sale,  is  an  infnngement,  and  exposing  for  sale  is  a  **  usin^  and  vend- 
ing "  of  the  invention :  British  Motor  Syndicate  v.  Taylor,  (1901)  1  Ch.  122. 
0.  A, ;  (1900)  1  Ch.  577.    So  also  the  user  in  this  country,  py  sending  to  w 
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English  port  for  shipment  to  foreign  customers,  and  not  for  consumption 
in  nngland,  bottles  covered  with  capsules  made  abroad  in  imitation  of  the 
patented  jnrooess :  Neilson  y.  Betts^  L.  B.  5  H.  L.  1 ;  3  Oh.  429 ;  but  there  is 
no  Tending  so  as  to  constitute  infringement  where  the  contract  of  sale  is 
completed  by  delivery  of  the  goods  to  a  foreign  post  office,  the  post  office 
being  the  agent  of  the  buyer  and  not  of  the  vendor:  Badieche  Anilin  und 
Soda  Fabrik  v.  BasU  Chemical  Works,  Bindschedler,  (1898)  A.  0.  200,  H.  L., 
affirming  C.  A.,  (1897)  2  Ch.  322 ;  and  the  delivery  of  a  patented  article  at  a 
forei^  port  to  an  English  importer  is  not  an  "  exercise  "  of  the  invention 
within  the  realm :  Saccharin  Corp,  v.  EeitmeyeTy  (1900)  2  Ch.  669. 

To  the  same  effect,  see  Caldwell  v.  Vanvlissengen,  9  Ma.  415. 

User  of  a  patented  article  for  purposes  of  experiment  by,  and  instruction 
of,  pupils  is  an  infringement :  united  Telephone  Co,  v.  Sharpies,  29  Ch.  D. 
164 ;  and  an  injunction  was  granted  against  the  master  of  a  snip  exclusively 
fitted  up  with  pumps  which  were  an  infringement  of  a  patent:  Adair  v. 
Young,  12  Ch.  D.  13,  C.  A. ;  so,  also,  the  mere  possession  of  an  infringing 
maclune,  dismantled  by  removing  the  infringing  elements,  which,  however, 
were  kept,  stored,  was  held  to  be  an  infringement :  United  Telephone  Co,  v. 
Globe  Telegraph  Co,,  26  Ch.  D.  766 ;  but  though  the  importation  from  abroad 
of  a  foreign  infringement  may  be  restrained,  the  mere  acting  as  Custom 
House  agents  for  i>er8ons  importing  the  foreign  infringement  in  order  to 
export  it  is  not  an  infringement :  NoheTs  Explosive  Co,  v.  Jones,  Scott  &  Co,, 
17  Ch.  D.  721,  C.  A. ;  8  App.  Ca.  1. 

Bepair  of  an  article  amounting  to  a  reconstruction  of  it  may  constitute  an 
infringement  of  a  patent:  Dunlop  Pneumatic  Tyre  Co,  v.  Neal,  (1899)  1 
Ch.  807. 

Pits  were  not  estopped  from  complaining  of  the  infringement  of  their  patent 
by  the  fact  that  the  act  complained  of  had  been  done  by  the  Defts  at  the 
request,  suo  moiu,  of  the  Pit's  agent :  Dunlop  Pneumatic  Tyre  Co,  v.  Neal, 
a899)  1  Ch.  807,  distinguishing  Kdly  v.  Batchelor,  10  Rep.  Pat.  Ca.  289,  on 
the  ground  that  in  that  case  the  Pits  had  authorized  their  agent  to  direct  the 
Deft  to  construct  an  article  infringing  their  patent. 

Where  the  experimental  use  of  iiSringing  machines  had  been  abandoned 
three  years  before  action  brought,  and  no  intention  to  resume  the  user  was 
shown,  an  injunction  was  refused :  Proctor  v.  Bayley,  42  Ch.  D.  390. 

And  as  to  the  distinction  between  merely  selling  an  article  to  others  to  be 
used  for  the  purpose  of  infringing  a  patent,  and  employing  a  person  as  the 
agent  of  the  seller  to  use  the  article,  and  tiiat  the  one  is  not,  and  the  other 
may  be,  an  infringement,  see  Sykes  v.  Hoivarth,  12  Ch.  D.  826. 

llie  sale  of  goods  piratically  made  during  the  term  may  be  restrained 
after  its  expiration :  Crossley  v.  Beverley,  1  E.  &  M.  166,  n. 

The  right  of  the  Crown  to  make  use  of  patented  inventions  does  not  enable 
private  contractors  for  the  sale  to  the  Crown  for  the  public  service  of  goods 
made  under  the  patent,  to  use  the  patented  process  without  licence  or  pay- 
ment of  royalties,  or  protect  them  against  cudms  in  respect  of  the  infringe- 
ment of  the  patent:  Dixon  v.  The  London  Small  Arms  Go,,  1  App.  Ca.  632 
(reversing  1  Q.  B.  D.  384,  and  restoring  L.  B.  10  Q.  B.  130);  and  see 
Feather  v.  Reg,,  6  B.  &  S.  257. 


COUNTY  OOtJBT  JXTEI8DI0TION. 

The  right  or  privilege  granted  by  letters  patent  is  a  **  franchise  "  within 
sect.  56  of  the  County  Courts  Act,  1888,  and  an  injunction  to  restrain  the 
infringement  of  a  patent  is  therefore  excluded  from  the  jurisdiction  of  the 
County  Court  by  the  Patents,  &c.  Act,  1883 :  Reg,  v.  Judge  of  Halifax  County 
Court,  (1891)  2  Q.  B.  263. 


PABTIBS. 

^  An  injunction  to  restrain  infringement  may  be  obtained  by  an  exclusive 
licensee  of  a  patent :  Renard  v.  Levinstein,  2  H.  &  M.  628 ;  but  an  exclusive 
licence,  limited  to  a  specified  district,  not  being  equivalent  to  a  grant  of  the 
whole  letters  patent,  does  not  entitle  the  licensee  to  sue  in  his  own  name 
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without  joiniiifi;  the  patentee :  Heap  y.  HarUey,  42  Ch.  D.  461.  A  licence  to 
manufacture  abroad  under  a  foreign  patent  does  not  entitle  the  licensee  to 
sell  in  this  country  in  yiolation  of  the  licensor's  English  patent :  SociHS,  ice 
de  Olaces  v.  Tilghmann'i  Sand  Blaa  Co,,  25  Ch.  D.  1,  C.  A. 

One  of  several  co-owners  of  a  patent  can  sue  for  an  injunction  and 
account:  Sheehan  v.  G,  E.  By.  Co,,  16  Ch.  D.  59;  and  a  mortgagor  withooi 
making  the  mortgagees  parties :  Van  Odder  y.  Sowerby  Bridge  Co.,  44  Ch.  D. 
374,  C.  A. 

But  a  mere  agent  to  introduce,  sell,  and  grant  licences  for  the  use  of  a 
foreign  patent  in  this  country  is  not  entitled  to  take  proceedings  to  restrain 
infringement  and  obtain  damages :  Adams  y.  North  British  By,,  29  L.  T. 
367. 

The  general  rule  that  a  co-owner  of  a  patent  is  entitled  to  work  it  for  his 
own  benefit,  applies  where  the  co-owner  of  one  moiety  is  mortgagee  of -«the 
other  moiety :  Steers  v.  Bogers,  (1892)  2  Ch.  13,  C.  A. ;  (1893)  A.  C.  232 ;  and 
extends  to  the  case  of  a  secret  process  so  as  to  entitle  one  of  sereral  co- 
owners  to  make  use  of  his  knowledge  of  it :  HeyUDia  y.  Edmunds,  W.  N. 
(99J  222 ;  81  L.  T.  579 ;  48  W.  B.  167. 

The  legal  pers.  represye  of  an  inventor  who  has  died  before  taking  out  a 
patent  is  not  entitled  to  patent  the  invention,  nor  to  sue  in  respect  of  any 
mfringement  thereof :  Dalton  y.  Saville  St,  Foundry  Co,,  39  L.  T.  97. 

The  maker  of  a  machine  alleged  to  be  an  infringement  of  a  patent  has  no 
right  to  be  added  as  Deft  to  an  action  against  the  purchaser:  Moser  y. 
Marsden,  (1892)  1  Ch.  487,  C.  A. 


NOVELTT — ^FTTBLIOATIOir. 

Prior  user  of  a  patent  within  the  colonies  is  not  user  '*  within  the  realm  '* 
sufficient  to  invalidate  the  title  of  a  patentee  as  true  and  first  inventor : 
Bolls  y.  Isaacs,  19  Ch.  D.  268. 

He  who  imports  a  novel  invention  into  this  country  is  true  and  first 
inventor  within  21  Jac.  L,  c.  3 :  ^  Avery's  Patent,  36  Ch.  D.  307,  C.  A.; 
Plimpton  V.  Malcolmson,  3  Ch.  D.  631 ;  Plimpton  v.  Spiller,  6  Ch.  D.  412, 
C.  A. ;  Nickels  v.  Boss,  8  C.  B.  679,  723 ;  and  a  patent  for  a  communication 
from  abroad  will  not  be  invalidated  for  want  of  novelty  by  prior  publication ; 
and  the  process  cannot  be  infringed,  unless  there  has  been  actual  publication 
of  the  information  in  a  book  publicly  circulated  in  this  country.  The  sending 
over  to  the  English  Patent  Office  Library  a  single  copy  of  a  foreign  scientific 
work,  and  of  a  book  of  illustrations  describing  and  containing  a  drawing  of 
the  invention  afterwards  here  patented,  was  held  not  to  make  the  foreign 
invention  **  part  of  the  public  possession,  and  part  of  the  public  knowledge," 
so  as  to  amount  to  prior  publication :  Plimpton  v.  Malcolmson,  3  Ch.  D.  531 ; 
Plimpton  v.  Spiller,  6  Ch.  D.  412,  C.  A.. ;  nor  the  simple  fact  that  a  treatise 
containing  a  description  of  the  invention  was  to  be  found  in  the  inner  library 
of  the  British  Museum:  Otto  v.  Steel,  31  Ch.  D.  241;  and  see  Stead  v. 
Williams,  Stead  v.  Anderson,  2  Web.  Pat.  Ca.  126, 147 :  affirmed  6  Ch.  D.  412, 
C.  A. ;  Be  Lamenaude^s  Patent,  lb,  169 ;  Househill  Co,  v.  Neilson,  1  Web.  Pat 
Ca.  673 ;  secus,  where  the  specification  in  a  foreign  language  is  to  be  found 
in  a  free  public  library,  such  as  that  of  the  Patent  Office,  unless  it  is  proved 
that  the  existence  of  it  was  not  known :  Harris  v.  Bothwell,  35  Ch.  ]J.  416, 
435,  C.  A. ;  or  where  the  foreign  work  had  been  sent  over  to  a  bookseller  in 
this  country  for  the  purpose  of  bein^  sold :  Lang  v.  Oisbome,  31  Beav.  135 

Sand  see  observations  of  M.  B.  on  this  case,  3  Ch.  D.  561,  562);  or  a  witness 
lad  seen  in  a  German  journal  in  a  public  library  a  description  of  an  inven- 
tion which  he,  though  ignorant  of  German,  could  make  out  from  plates  and 
technical  words :  United  Telephone  Co,  v.  Harrison,  21  Ch.  D.  720;  or  the 
invention  had  been  published  in  foreign  periodicals  sold  in  the  United 
Kingdom  before  the  date  of  the  patent:  Pickard  y.  Prescott,  (1892)  A.  0. 
263 ;  and  a  report  to  a  public  office  by  referees  specially  appomted  under 
Act  of  Parliament  is  public  property  :  Patterson  v.  Oas  Light  and  Coke  Co,, 
3  App.  Ca.  239 ;  and  where  there  is  such  publication  the  patent  is  avoided^ 
though  it  is  not  shown  that  the  invention  has  been  put  in  use :  S,  C,  But 
the  patentee  of  an  invention  communicated  from  abroad  is  bound  to  tell  the 
public  all  he  knows ;  while,  on  the  other  hand,  insufficiency  of  specification 
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will  ayoid  the  patent :  Wegmann  y.  Corcoran^  13  Ch.  D.  65,  C.  A.  And  the 
sufficiency  or  insufficiency  of  a  specification  is  not  a  crucial  test  of  whether 
there  is  publication  of  an  invention  by  it :  King,  Brown  db  Co,  y,  Anglo- 
American  Brush  Co,,  9  Bep.  Pat.  Cas.  313. 


PATENT  FOR  COMBINATION. 

A  new  combination,  application,  or  arrangement  of  materials  or  principles, 
in  themselves  old,  so  as  to  produce  a  new  result,  may  be  the  subject  of  a 
valid  patent :  Cannington  v.  Nuttall,  L.  R.  o  H.  L.  205 ;  Murray  v.  Clayton, 
7  Ch.  577  ;  Foxwell  v.  Bostock,  12  W.  R.  725  ;  4  De  Q.  J.  &  S.  298  ;  10  L.  T. 
144 ;  Lister  v.  Leather,  8  E.  &  B.  1004,  1031 ;  Wright  v.  Hitchcock,  L.  R.  5 
Ex.  37 ;  Harrison  v.  Anderston  Foundry  Co.,  1  App.  Ca.  574;  Boyd  v.  Hor- 
rocks,  9  Rep,  Pat.  Cas.  77  ;  Wenham  Gas  Co.  y.  Champion  Gas  Lamp  Co.,  8 
Eep.  Pat.  Cas.  313;  9  Rep.  Pat.  Cas.  49;  and  see  Otto  y.  Lin/ord,  46  L.  T. 
35.  Secus,  a  combination  of  two  prior  inventions  which  any  person  of 
ordinary  knowledge  would  be  able  to  effect  by  only  placing  the  two  inven- 
tions side  by  side:  Saxby  v.  Gloucester  Waggon  Co.,  7  Q.  B.  D.  305  ;  and  see 
Longhottom  v.  ShaWy  8  Rep.  Pat.  Cas.  333.  According  to  the  latest  authorities, 
a  patent  for  a  combination  of  several  improvements  or  materials  will  not  be 
infringed  by  a  new  combination  of  some  only  of  those  improvements  or 
materials  :  Clark  v.  Adie,  10  Oh.  667  ;  2  App.  Ca.  315  ;  Murray  v.  Clayton, 
10  Ch.  675,  n. ;  and  see  Dudgeon  v.  Thomson,  3  App.  Ca.  34  ;  Miller  v.  Clyde 
Bridge  Co.,  9  Rep.  Pat.  Cas.  470 ;  or  by  the  use  of  any  particular  part  which 
is  not  novel :  Parkes  v.  Stevens,  5  Ch.  36 ;  8  Eq.  358 ;  and  see  Thorn  v. 
Worthing  Rink  Co.,  6  Ch.  D.  415 ;  but  may  be  by  a  combination  of  mechanical 
equivalents  with  additions  and  omissions,  if  the  substance  of  the  patented 
invention  is  taken :  Proctor  v.  Bennis,  36  Ch.  D.  740,  C.  A. ;  and  see  Miller 
y.  Clyde  Bridge  Steel  Co.,  8  Rep.  Pat.  Cas.  198;  Atitomatic  Weighing  Co.  v. 
Nat.  Exhibition  Assoc.,  8  Rep.  Pat.  Cas.  345 ;  9  76.  41.  Where  a  combination 
is  claimed  it  is  not  essential  that  the  specification  should  show  how  far 
novelty  is  claimed  for  particular  parts :  S.  C. ;  and  see  Ehrlich  v.  Ihlee, 
W.  N.  (88)  50 ;  Morgan  y.  Windover,  W.  N.  (87)  143 ;  W.  N.  (88)  80. 


STTFFIOIENCY  OF  SPECIFICATION. 

A  specification  is  insufficient  if  a  skilled  mechanic  would  not,  without 
performing  a  series  of  experiments,  be  able  to  construct  the  patented 
machine  from  the  description:  Wegmann  v.  Corcoran,  13  Ch.  D.  65,  0.  A. ; 
Lane-Fox  v.  Kensington,  &c.  Electric  Light  Co.,  (1892)  3  Ch.  424,  C.  A. ; 
King,  Brown  &  Co.  y.  Anglo-American  Brush  Corp.,  9  Rep.  Pat.  Cas. 
313,  H.  L. ;  or  if  one  of  the  materials  to  be  used  is  described  by  a 
generic  term  comprising  others,  most  of  which  would  be  unsuitable  : 
Wegmann  v.  Corcoran,  sup.  ;  and  see  Badische,  Ac.  v.  Levinstein,  29 
Ch.  D.  366,  C.  A. ;  12  App.  Ca.  710;  or  if  the  manner  in  which  the 
patented  process  is  to  be  performed  is  not  sufficiently  described :  Bailey 
V.  Boherton,  3  App.  Ca.  1055 ;  Gadd  v.  Mayor  of  Manchester,  9  Rep.  Pat. 
Cas.  526 ;  or  if  it  fails  to  point  out  the  distinction  between  the  patented 
invention  and  one  previously  patented,  although  under  a  patent  unknown 
to  the  Pit:  Eades  y.  Starbruck  Waggon  Co.,  W.  N.  (81^  160.  It  is  sufficient 
if  the  complete  specification  describes  something  wnicn,  though  not  specifi- 
cally referred  to,  is  within  the  general  description  contained  in  the  provisional 
Xcification :  Siddell  v.  Vickers,  39  Ch.  D.  92,  0.  A. ;  and  see  United  Tele- 
^  me  Co.  V.  Harrison,  21  Ch.  D.  720;  and  a  patent  for  colouring  matters 
for  dyeing  and  printing  by  a  chemical  process  was  upheld,  notwit£standins 
a  failure  to  discriminate  between  isomeric  substances,  only  one  of  which 
would  produce  a  useful  result :  Badische,  &c.  Fabrik  v.  Levinstein,  12  App. 
Ca.  7 10 ;  and  a  patent  for  improvements  in  machinery  to  be  driven  in  a 
manner  described  "  or  by  any  other  suitable  driving  motion,"  was  held  to  be 
valid,  the  particular  source  from  which  the  motive  power  was  obtained  not 
being  essential :  Marsden  v  Moser,  73  L.  T.  667,  H.  L. ;  but  the  rule  that 
the  patentee  must  not  withhold  information  does  not  entitle  him  to  put  into 
his  nnal  specification  an  inyention  of  which  he  was  ignorant  when  no  filed 
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his  provimonal  speoifioatioii :  Edison  and  Swan  EMric  Light  Co,  y.  Wooikmm^ 
32  Ch.  D.  520 ;  and  as  to  the  effect  of  want  of  conformity  betveen  proriflianal 
and  final  specification,  see  Bailey  y.  Boberion,  3  App.  Ca.  1055;  Madof  t. 
Victoria  Rubber  Co,,  57  L.  T.  142;  Woodward  y.  Sansmn^  66  L.  T.  847; 
Lane-Fox  y.  Kensington,  <fcc.  Electric  Light  Co.,  (1892)  3  Ch.  424,  C.  A.; 
Patents,  &c.  Act,  1883,  s.  9;  and  ii\f.  Chap.  UI.,  *<  Patents." 


THBSATS  AGAINST  ALLBOBD  DTFBIirasaS. 

Formerly,  a  patentee  was  not  liable  in  damages  for  iasoing  circnlais  &re«tea> 
in?  legal  proceedings  against  infringers  and  purchasers  from  them,  which  he 
did  not  follow  up  by  action  for  infringement,  proyided  he  issued  tiie  drcalazs 
bona  fi'le  in  assertion  of  his  supposed  l^al  rights;  though  he  might  hays  been 
liable  to  be  restrained  from  continuing  to  issue  the  circulars,  if,  knowine 
that  his  patent  was  inyalid,  or  that  it  had  not  been  infringed,  he  oontinued 
to  do  80 :  HaUey  y.  Brotherhood,  15  Ch.  D.  514 ;  and  see  Axmann  y.  Xtiad, 
18  Eq.  330 ;  Rollins  y.  Hincks,  13  Eq.  355  (there  considered);  and  generally 
the  Pit  in  an  action  to  restrain  threats  was  bound  to  proye  that  the  s^tements 
complained  of  were  false,  and  made  maid  fide :  Burnett  y.  Tak,  45  L.  T.  743; 
Incandescent  Gas  Light  Co,  y.  New  Incandescent  Qas  Light  Co,,  76  L.  T.  47; 
and  see  Wren  v.  Wtild,  L.  B.  4  Q.  B.  730;  Household  y.  Fairbwrn,  61  L  T. 
498. 

Now,  by  the  Patents,  Designs  and  Trade  Marks  Act,  1883  (46  &  47  Y.  c  57), 
s.  32,  "  where  any  person  claiming  to  be  the  patentee  of  an  inyention,  by 
circulars,  adyertisements,  or  otherwise,  threatens  any  other  person  with  any 
legal  proceedings  or  liability  in  respect  of  an  alleged  manufacture,  use,  sale, 
or  purchase  of  tne  inyention,  any  person  or  persons  ag^eyed  thereby  may 
bring  an  action  against  him,  and  may  obtain  an  injunction  against  the  con- 
tinuance of  such  threats,  and  may  recoyer  such  damage  (if  any)  as  mayhaye 
been  sustained  thereby,  if  the  alleg^  manufacture,  use,  sale,  or  purchase  to 
which  the  threats  related  was  not  m  fact  an  infringement  of  buj  legal  lighti 
of  the  person  making  such  threats ;  proyided  t£at  this  section  shall  not 
apply  if  the  person  making  such  threats  with  due  diligence  commences  and 
prosecutes  an  action  for  infringement  of  his  patent."  The  words  *'  or  other- 
wise "  are  not  to  be  construed  as  ejusdem  generis  wiih.  drculais  and  adyertise- 
ments :  Skinner  y.  Shew,  (1893)  1  Ch.  413,  C.  A. 

In  order  to  bring  a  case  within  the  section,  the  threat  must  be  in  reference 
to  an  act  done  by  the  person  threatened ;  not  a  mere  general  warning  bond 
fide  given  against  piracy :  Challender  y.  Boyle,  36  Ch,  D.  425,  C.  A.  (per 
Bowen,  L.  J.);  Ungar  y.  Sxtgg,  8  Bep.  Pat.  Ca.  385;  9  lb.  113;  and  as  to 
the  meaning  of  the  expression  general  warning,  see  Johnson  v.  Edge,  (1893) 
2  Ch.  1,  9,  13,  C.  A.  A  letter  saying  that  proceedings  will  be  instituted  has 
been  held  to  be  a  threat :  Driffield  y.  E,  Riding  Linseed  Cake  Co,,  31  CL  D. 
638;  Combined  Weighing,  dtc,  Co,  y.  Automatic  Weighing,  cfec.  Co,,  42  CL  D. 
665 ;  whether  addressed  to  the  infringer  himself,  or  to  a  third  person,  and 
though  written  in  answer  to  inquiries :  Skinner  y.  Perry,  9  Bep.  Pat  Om. 
406;  10  lb,  1;  Skinner  y.  Shew,  (1893)  1  Ch.  413,  C.  A. ;  and  see  BarrtU 
y.  Day,  43  Ch.  D.  435,  444;  Day  y.  Foster,  7  B.  P.  C.  54;  or  a  printed 
notice  to  the  effect  that  the  patentee's  rights  were  being  infringed,  and 
that  all  parties  were  warned  not  to  indSinge:  Johnson  y.  Edge,  (1892) 
2  Ch.  1,  C.  A. ;  and  so  a  letter  written  to  third  persons  who  had  giren 
an  order  to  the  Pit,  stating  that  the  matter  would  lead  to  a  great  d^  of 
difficulty  and  unpleasantness,  and  that  they  must  not  be  surprised  if  the  Deft 
CO.  applied  for  an  injunction  against  the  Pit :  Douglass  y.  PintscKs  FaUnt 
Lighting  Co.,  (1897)  1  Ch.  176. 

The  person  applying  for  an  injunction  ought  to  make  out  a  primd  fiuM 
case,  that  the  matter  to  which  the  threats  related  was  not  in  fact  an  infringe- 
ment :  Challender  y.  Royle,  sup.  ;  Barney  y.  United  Telephone  Co.,  28  Ch.  D. 
394 ;  but  as  to  an  interim  injunction,  see  Walker  y.  Claris,  56  L.  J.  Ch.  239. 
A  letter  written  b^  the  solicitors  of  a  co.  to  the  Pit  stating  tiiat  the  oo.  decHned 
to  continue  negoaations  for  a  contract  with  him  as  to  &e  use  of  his  camera 
because  of  the  Deft*s  threats,  was  held  to  be  admissible  to  show  that  the 
negotiations  were  discontinued  because  of  the  Deft's  threats :  Skinner  it  Oo. 
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V.  Shew  &  Co,,  (1894)  2  Ch.  581.  The  proper  measure  of  damages  in  such  a 
case  is  the  profit  which  the  Pit  would  have  derived  from  the  proposed  oon- 
tract  if  it  had  been  carried  out :  S,  C,  The  Deft  is  not  bound  to  assert  his 
rights  by  defence  or  counter-claim,  but  is  entitled  to  bring  a  separate  action  for 
infringement ;  but  if  he  does  so,  arrangements  ought  to  be  made  for  a  stay 
of  the  one  action  to  abide  the  result  of  the  trial  in  the  other :  Combined 
Weighing,  &c,  Co,  v.  Automatic  Weighing ^  &c,  Co,,  42  Oh.  D.  665. 

The  f^ct  that  the  Deft  acted  bond  fide,  or  on  a  privileged  occasion,  is  no 
defence :  Skinner  v.  Shew,  eup,;  and  see  Johnson  v.  Edge,  (1892)  2  Gh.  1,  6, 
C.  A. 

If  in  opposition  to  a  motion  for  injunction  a  case  of  alleged  infrin^ment 
is  raised,  an  injunction  will  not  be  granted,  although  the  Deft  dedmes  to 
take  legal  proceedings:  Barney  v.  United  Telephone  Co,,  aup. 

That  an  interim  injunction  will  not  be  granted,  unless  some  right  is 
shown  bv  the  Pit,  however  much  the  balance  of  convenience  may  be  in 
favour  of  granting  it,  see  SodetS,  &c,  de  Olacea  v.  Tilghmann^s  Sand  Blast  Co., 
25  Ch.  D.  1,  0.  A. ;  but  the  balance  of  convenience  and  inconvenience  will 
not  be  disre^rded :  Walker  v.  Clarke,  56  L.  J.  Ch.  239. 

In  an  action  under  the  section  the  validity  of  the  Deft*s  patent  may  be 
called  in  question :  Challender  v.  Boyle,  sup, ;  and  see  Kurtz  v.  Spence,  36 
Ch.  D.  770,  C.  A. 

Persons  who  are  simply  entitled  in  equity  to  an  assignment  of  a  patent 
upon  certain  terms  are  not  persons  having  **  legal  rights  within  the  mean- 
ing of  the  section :  Kensington  and  Knightsbridge  Electric  Co,  v.  Lane  Fox 
Electrical  Co.,  (1891)  2  Ch.  573 ;  but  exclusive  licensees  with  option  of  pur- 
chase who  have  threatened  legal  proceedings  are  entitled  to  protection  under 
the  proviso  in  sect.  32  :  Incaiidescent  Gaslight  Co,  v.  New  Incandescent  Light 
Co.,  76  L.  T.  47. 

The  proviso  has  been  held  to  be  satisfied  if  the  action  for  infringement  is  ' 
honestly  brought  with  reasonable  diligence  against  any  of  the  persons  who 
have  been  threatened :  Challender  v.  Boyle,  sup, ;  and  see  Dunlop  Pneumatic 
Tyre  Co,  v.  New  Seddon,  &c,  Co,  Ld,,  76  L.  T.  405,  C.  A. ;  if  the  infringe- 
ment is  of  the  same  character  as  that  in  respect  of  which  the  threats  were 
made:  Combined  Weighing,  &c,  Co,  v.  Automatic  Weighing,  <fcc.  Co,,  sup,; 
but  the  proviso  does  not  anply  where  the  threats  are  made  by  persons 
entitled  in  equity  only,  and  tne  action  is  brought  by  the  legal  owner  :  iTen- 
situfton,  <fc*c.  Co,  V.  Lane-Fox,  &c,  Co.,  sup. 

An  action  against  an  exclusive  licensee  of  the  Pit's  patent,  as  well  as  of  a 
subsequent  patent  belonging  to  another  patentee,  for  a  declaration  that 
articles  sold  under  that  patent  were  an  infringement  of  the  Pit's,  and  to 
restrain  the  sale  without  payment  of  royalties  to  the  Pit,  is  an  action  for 
infringement  within  the  section :  Barrett  v.  Day,  43  Ch.  D.  435. 

If  the  proviso  takes  effect  the  case  is  relegated  to  the  old  law,  and  the 
statutory  right  of  action  is  taken  away  :  Challender  v.  Boyle,  sup,  ;  Combined 
Weighing,  &c,  Co,  v.  Automatic  Weighing,  &c,  Co.,  sup.,  in  which  case  the 
threats  action  was,  imder  the  circumstances,  dismissed  without  costs ;  Incan" 
descent  Gas  Light  Co,  v.  New  Incandescent  Gas  Light  Co,,  76  L.  T.  47. 

As  to  what  is  **due  diligence"  within  the  meaning  of  the  proviso,  see 
Combined  Weighing,  &c,  Co,  v.  Automatic  Weighing,  &c,  Co,,  sup, ;  Barrett  v. 
Day,  sup.;  Colley  v.  Ilart,  44  Ch.  D.  179;  Johnson  v.  Edge,  (1892)  2  Ch.  1, 
C.  A.  In  order  to  satisfy  the  proviso  it  is  not  necessary  uiat  the  infringe- 
ment action  should  be  prosecuted  up  to  judgment ;  the  protection  will  not  be 
lost  b^  reason  of  the  action  being  discontinued  on  its  being  discovered  that 
there  is  no  cause  of  action :  Colley  v.  Hart,  sup.  The  Deit  in  the  threats 
action  is  entitled  to  wait  for  a  reasonable  time  for  the  delivery  of  the  state- 
ment of  claim  with  a  view  to  raising  the  question  of  infringement  inexpen- 
sively by  means  of  a  counter-claim :  lb. 

In  a  cross  action  for  infringement,  leave  to  amend  specification  by  way  of 
disclaimer  may  be  granted,  notwithstanding  that  the  threats  action  is  not 
concluded:  Be  Hall,  21  Q.  B.  D.  137.  As  to  evidence  sufficient  to  justify 
committal  for  breach  of  order  restraining  issue  of  threats,  see  Dick  v.  Haslam, 
8  £ep.  Pat.  Cas.  196. 


648  Injunctions.  [chap.  xxxi. 

"  10.  Order  for  Trial  qf  I89ue9— Particulars  of  Breaches  and  Obfeetiom 

— Inspection. 

Let  the  following  questions  of  fact  be  tried  on  the  —  day  of  — , 
before  ftc,  by  a  special  jury  of  the  county  of  M.,  that  is  to  saj, 
1.  Whether  the  invention  in  the  pleadings  mentioned  was  the  working 
or  making  of  any  manner  of  new  manufacture,  which  others  at  the 
time  of  making  the  letters  patent  of  the  —  day  of  —  in  the  pleadings 
mentioned  did  not  use  (within  this  realm).     2.  Whether  the  grantees 
of  the  said  letters  patent  were  the  true  and  first  inventors  of  the  said 
new  manufacture.     3.  Whether  the  specification  particularly  described 
and  ascertained  the  nature  of  the  invention  for  which  the  said  letters 
patent  were  granted,  and  the  manner  in  which  the  same  is  to  be  per- 
formed.    4.  Whether  the  said  Deft  J.  has  infringed  the  said  letters 
patent — And  Let  the  Fits,  on  or  before  &c.,  deliver  to  the  solr  of  the 
Deft  J.  particulars  in  writing  of  the  breaches  complained  of ;  And  Let 
the  Deft  J.  on  or  before  the  —  day  of  —  (or  within  ten  days  after  the 
receipt  of  such  particulars)  deliver  to  the  Pit's  solr  particulars  in 
writing  of  any  objections  (to  the  validity  of  the  said  letters  patent),  on 
which  he  means  to  rely  at  the  trial  hereby  directed;  And  Let  the 
Pits  and  the  Deft  J.  by  their  solrs  and  scientific  witnesses  be  at  liberty 
from  time  to  time,  upon  giving  three  days'  notice  of  their  intention  so 
to  do,  mutually  to  inspect  the  machines  heretofore  used  by  the  Pits 
and  the  said  Deft  in  the  manufacture  of  chenille ;  And  Let  the  same 
machines  be  put  to  work  upon  such  inspection ;  And  Let  the  Pits  and 
the  said  Deft,  by  their  said  witnesses  and  solrs,  be  at  liberty  to  take 
samples  of  the  chenille  made  or  to  be  made  upon  the  said  machines, 
a]2(d  be  at  liberty  upon  the  like  notice  to  inspect  the  machines,  or 
exhibits  marked  Y  and  Z  1,  produced  by  the  said  Deft,  and  referred 
to  as  exhibits  to  the  affidavits  of  &c.,  and  to  put  the  last-mentioned 
machines  to  work,  and  to  take  samples  of  the  product  thereof. — Daven^ 
port  V.  Jepaon,  V.-C.  W.,  20  Dec.  1862,  A.  2399 ;  1  N.  E.  307. 

For  same  form  of  issues,  see  Hincks  v.  Safety  Lighting  Co,t  M.  B.,  24  Feb. 
1876,  A.  444. 

In  Simpson  v.  HolUday,  V.-C.  W.,  28  March,  1863,  B.  2487,  the  worde 
**  within  this  realm  "  were  inserted  in  the  first  issue  as  above. 

For  like  order,  see  Morgan  v.  Fuller,  V.-C.  W.,  18  Jan.  1866,  B.  928. 

For  forms  of  application  for  inspection,  see  D.  C.  F.  949  et  seq, 

11.  Another  Fonn  of  Issues — where  Part  disclaimed. 

1.  Whetheb  the  invention,  the  subject  of  the  letters  patent  of  the 
—  day  of  —  (as  altered  by  disclaimer  or  memorandum  of  alteration), 
was  or  was  not  at  the  date  of  the  said  letters  patent  new  as  to  the 
public  use  thereof  by  others  within  this  recdm.  2.  Whether  the  Pit 
was  the  true  and  first  inventor  of  the  said  invention.  3.  Whether  the 
specification  of  the  said  letters  patent  in  the  pleading^  mentioned  (as 
altered  by  the  disclaimer  or  memorandum  of  alteration)  does  or  does 
not  particularly  describe  the  nature  of  the  said  invention,  and  in  what 
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manner  the  same  is  to  be  performed,  pursuant  to  the  proyiso  in  that 
behalf  contained  in  the  said  letters  patent.  4.  Whether  the  Defts  have 
or  have  irot  infringed  the  said  letters  patent  in  or  by  any  or  either  and 
which  of  ;he  apparatus  manufactured  by  them  as  in  their  answer  filed 
in  this  caiise  mentioned,  or  in  any  other  manner. — Cunningham  y. 
Coiling,  Y/\  W.,  13  June,  1864,  A.  1240.  (Jn  this  case  the  issues 
were  inserter  ^  m  a  schedule  to  the  order.) 

12.  Another  Form. 

1.  Whether  J.  and  F.,  the  grantees  of  the  letters  patent  in  the 
pleadings  mentioned,  and  numbered  &c.,  were  the  first  and  true 
inventors  of  the  alleged  inyention  or  improyements  for  which  the  said 
letters  patent  wer  9  granted. 

2.  Whether  the  undisdaimed  portions  of  the  said  alleged  inyention 
were  used  in  the  United  Kingdom  at  the  date  of  the  said  letters  patent. 

3.  Whether  the  Defts,  or  any  or  either  and  which  of  them,  haye 
infringed  the  said  letters  patent. — Batley  y.  Kgnock,  Y.-G.  B.,  31  July, 
1874,  A.  2680. 

In  Simpson  v.  HoUiday,  sup,  p.  648,  and  Benard  y.  Levimtein,  V.-C.  W., 
1864  (see  1 1  L.  T.  766),  this  additional  issue  was  directed : — 

*'  Whether  the  said  invention  was,  at  the  date  of  the  said  letters  patent, 
and  whether  the  same  is  now,  of  public  utility." 

And  in  Morgan  v.  Fuller,  V.-C.  W.,  18  Jan.  1866,  B.  100,  the  terms  were 
"  whether  the  alleged  invention  was  a  useful  invention.'* 

And  as  to  the  form  of  issues  in  a  patent  suit,  see  Spencer  v.  Jack,  3  D.  J. 
&  S.  346;  CuHU  v.  PlaU,  11  L.  T.  250;  36  L.  J.  Ch.  852;  L.  R.  1  H.  L. 
337 ;  Morgan  v.  Fuller,  2  Eq.  296  (where  Deft  was  refused  leave  to  add 
a  totally  new  issue  of  fact  not  raised  by  his  answer  and  particulars,  and 
inspection,  and  putting  the  machinery  in  motion,  were  directed) :  S.  C,  aup, ; 
Pevn  y.  Bihhy,  V.-C.  W.,  20  July,  1865 ;  S,  C,  on  motion  for  a  new  trial, 
2  Ch.  128 ;  Needham  v.  Oxley,  8  L.  T.  532  ;  2  N.  B.  232. 

13.  Questions  of  Fact  for  Trial  before  the  Court  tvithout  a  «7«;y,  in  a 
Suit  relating  to  a  Patent  communicated  from  Abroad. 

1.  Was  N.  the  first  importer  into  her  Majesty's  recdm  of  the  inyen- 
tion for  which  the  letters  patent  of  the  — ,  1 865,  were  granted  ? 

2.  Was  the  invention  new  within  her  Majesty's  recdm  at  the  date  of 
the  letters  patent  ? 

8.  Did  the  specification  particularly  ascertain  and  describe  the 
nature  of  the  inyention,  and  in  what  manner  the  same  was  to  be  per- 
formed ? 

4.  Has  the  Deft  wrongfully,  and  in  contravention  of  the  said  letters 
patent,  used  the  said  inyention? — Plimpton  y.  Malcolmaon^  M.  B., 
24  June,  1875,  B.  1152. 

14.  Order  for  Trial  of  a  Pepresentative  Case  for  tlie  Purpose  of 

determining  the  Question  of  Validity. 

And  the  Pit  F.  by  his  counsel  undertaking  to  be  bound  by  the 
result  of  the  trial  hereinafter  directed,  and  the  several  above-men- 
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tioned  Defts  by  their  reflpectiye  oonikBel  admitting  that  the  letters 
patent  in  the  pleadings  mentioned  are  dulj  vested  in  the  Fit,  and 
oonsenting  to  be  boond  by  the  result  of  the  trial  hereinafter  directed, 
and  that  the  said  trial  shall  be  condacted  by  B.,  O.,  B.,  and  W.,  four 
of  the  above-named  Defts,  on  behalf  of  and  as  representing  all  the 
Defts  in  the  said  suits ;  Let,  by  consent  of  all  the  said  several  Defts  in 
the  above-mentioned  suits,  the  said  Defts  B.,  Q.,  B.,  and  W.,  be  the 
Defts  in  the  said  trial ;  And  Let  the  said  Defts,  B.,  G.,  B.,  and  W.,  on 
or  before  the  —  day  of  — ,  pursuant  to  the  statute,  deliver  to  the  Pit 
their  objections  to  the  validity  of  the'  said  patents ;  And  Let,  by  the 
consent  of  the  Fit  and  the  said  Defts,  the  following  question  be  tried 
before  his  Lordship  without  a  jury,  that  is  to  say :  Whether  the  patent 
in  the  pleading^  mentioned,  dated  &c.,  is  a  valid  patent ;  And  the  Fit 
is  to  proceed  to  such  trial  on  such  day  &c. — Adjourn  the  consideration 
of  the  costs  of  the  several  applications  to  the  Judge  and  to  his  Lord- 
ship until  after  the  said  trial ;  And  Let  all  further  proceedings  in  iJie 
above-mentioned  causes  be  stayed  until  after  the  said  trial ;  And  any 
of  the  Defts  in  any  suits  commenced  by  the  Pit  with  respect  to  in- 
fringement of  the  said  patent  are  to  be  at  liberty  to  apply  to  be  made 
parties  to  this  order. — Foxwelly.  Webtter,  and  eighty  other  titles,  L.  C, 
7  Dec.  1863,  A.  2391 ;  4  D.  J.  &  S.  77. 


TRIAL  OF  QT7BSTI0NS  OF  FACT. 

A  Deft  was  not  entitled,  under  the  Chancery  Amendment  Act,  1858  (21  & 
22  y.  c.  27),  as  of  right,  to  have  issuos  of  fact  in  a  patent  case  tried  by  a 
jury;  but  the  Court  would  not,  in  doubtful  cases,  where  there  was  a  question 
really  to  be  tried,  or  where  charges  against  the  Deft  not  raised  by  the  plead- 
ings were  opened  at  the  hearing,  refuse  an  application  for  a  jury:  Davenport 
V.  Goldberg,  2  H.  &  M.  282 ;  Bovill  v.  Hitchcock,  3  Ch.  417;  Tanffye  v.  StoU, 
14  W.  B.  128. 

And  see  Eaden  v.  Firth ,  1  H.  &  M.  673 ;  Roskell  v.  Whitworth,  5  Ch.  549 ; 
Henderson  v.  Runcorn  Soap  Co.,  19  L.  T.  277. 

The  practice  in  Equity,  in  the  absence  of  special  circumstances,  has  been 
to  try  the  ordinary  issues  in  a  patent  suit  before  the  Court  without  a  jury : 
Patent  Marine  Inventions  Co,  v.  Chadhum,  16  Eq.  447. 

And  see  Young  v.  Femie,  1  D.  J.  &  S.  353 ;  Femie  v.  Toung,  L.  E.  1 
M.  L.  63. 

Under  O.  XXXYI,  3,  1875,  in  all  cases  a  Deft  might  insist  on  a  trial  before 
a  Judge  and  jury,  even  where  the  action  would  be  oest  tried  by  a  Judge  with 
assessors :  Sugff  v.  Silber,  1  Q.  B.  D.  362 ;  but  now,  under  O.  XXXTI,  2,  10, 
the  mode  of  trial  is  in  the  discretion  of  the  Judge. 

A  judgment  establishing  the  validity  of  a  patent  does  not  conclude  a  Deft 
in  subsequent  proceedings  from  contesting  the  novelty  of  the  invention: 
Bovill  V.  Ooodier  (2),  2  Eq.  195 ;  but  he  will  be  restrained  in  the  meantime 
from  infringement. 

And  see  Newall  v.  Elliot,  1  H.  &  0.  797. 

In  the  case  of  numerous  suits  for  infringement  of  the  same  patent,  the 
suits  have  been  consolidated,  and  a  trial  directed  in  a  selected  suit  for  the 
purpose  of  determining,  as  between  the  Pit  and  the  several  Defts,  the  validity 
of  tne  patent :  Foxwell  v.  Webster,  4  D.  J.  &  S.  77,  sup..  Form  14 ;  and  see 
Bovill  V.  CraU,  1  Eq.  388. 

And  V.  sup.  Chap.  XXU.,  "Issues." 
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15.  Order  for  Delivery  of  farther  'Particulars  of  Breaches, 

Let  the  Pits  within  —  days  from  the  date  of  this  order  deliver  to 
Messrs.  — ,  solrs  for  the  Defts,  further  and  better  particulars  in 
\rriting  of  the  breaches  alleged  to  have  been  committed  by  the  Defts 
upon  which  the  Defts  intend  to  rely  on  the  trial  of  the  questions 
directed  to  be  tried  by  the  said  order  dated  &c.,  specifying  by  reference 
to  the  pages  and  the  lines  the  parts  of  the  Pits'  specification  in  respect 
of  which  such  alleged  breaches  have  been  committed ;  And  Let  the 
time  within  which  the  Defts  are  to  deliver  to  the  Pits'  solrs  particulars 
in  writing  of  the  objections  to  the  letters  patent  in  the  Pits'  bill  men- 
tioned be  enlarged  until  the  twenty -first  day  after  the  delivery  of  such 
further  and  better  particulars. — Costs  of  application  to  be  costs  in  the 
cause. — Lamh  y.  The  Nottingham  Manufacturers^  Co,y  Ld.j  M.  H., 
14  March,  1874,  B.  776. 

For  a  similar  form  of  order,  see  Wren  v.  WeUd,  L.  B.  4  Q.  B.  213. 


16.  Order  for  Delivery  of  further  Particulars  of  Objectiom, 

Let  the  order  dated  &c.,  whereby  it  was  ordered  that  the  Defts 
should  on  or  before  &c.,  deliver  to  the  Pits  further  and  better  parti- 
culars of  objections,  stating  therein  the  names  and  addresses  of  the 
persons  by  whom,  and  the  places  where,  and  the  dates  at,  and  the 
manner  in  which  the  process  of  &c.,  was  known  and  publidy  practised 
in  England  before  the  &c.  {date  of  letters  patent) ;  and  that  in  default 
thereof  the  words  from  and  after  the  words  "in  a  dry  state,"  in  the 
sixth  par.  of  the  statement  of  defence  which  had  been  delivered  in 
this  action,  to  the  end  of  the  said  sixth  par.,  should  be  struck  out ; 
and  in  that  case  no  evidence  should  be  given  by  the  Defts  on  the 
trial  of  this  action  of  such  prior  publication,  and  that  the  Defts  should 
pay  to  the  Pits  their  costs  of  the  application,  to  be  taxed  &c.,  be  varied, 
and  as  varied  be  as  foUows : — Let  the  Defts  on  or  before  the  —  deliver 
to  the  Pits  further  and  better  particulars  of  objections  imder  the  — 
par.  of  the  statement  of  defence  on  which  they  mean  to  rely  at  the 
trial,  stating  therein  the  place  or  places  at  or  in  which  and  in  what 
manner  the  process  of  printing  upon  tin  or  metal  surfaces  by  direct 
impression  by  means  of  damp  stones  is  alleged  to  have  been  used  or 
published  prior  to  &c. — See  Floiver  v.  Lloyd^  C.  A.,  2  Aug.  1876, 
A.  1523;  25  W.  E.  17  (varying  order  of  V.-C.  B.,  6  July,  1876, 
A.  1262). 

It  was  held  not  to  be  a  sufficient  compliance  with  this  order,  after  giving 
the  names  and  addresses  of  three  persons,  to  say,  *'and  by  other  persons  in 
Birmingham  and  London  respectively":  8,  C,  29  Aug.  1876,  A.  1783:  20 
S.  J.  860. 

For  order  giving  Deft  liberty  to  deliver  further  particulars  of  prior  user 
and  publication,  on  which  he  intended  to  rely  on  the  new  trial  of  issues  in  a 
patent  suit,  see  Bovill  v.  Ooodier^  36  L.  J.  Oh.  360. 

For  liberty  on  payment  of  costs  of  application  to  re-amend  the  particulars 
of  objection  by  msertingfurther  specified  instances  of  alleged  prior  user, 
see  Fenn  j.  Bibby,  Y.-O.  W.,  1  Eq.  648. 
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For  libertjr,  on  payment  of  all  costs  thereby  occasioned,  to  amend  parti- 
culars of  objection,  and  adduce  new  evidence  in  support,  upon  special 
application  by  Deft  during  the  trial  of  a  patent  suit  after  Plt^s  caaewas 
closed,  see  Benard  y.  Leviiutein,  Y.-C.  W.,  13  W.  B.  229;  but  see  Mosa  t. 
Malings,  33  Ch.  D.  603. 

For  further  order  that  insufficient  objections  be  struck  out,  and  fnrliier 
and  better  particulars  be  delivered,  see  Morgan  y.  Fuller ^  Y.-C.  W.,  28  AprQ, 
1866,  B.  928 ;  2  £9.  297. 

For  order  that  either  side  be  at  liberty  to  ajyply  in  Chambers  to  settle  the 
particulars  of  objections  to  the  patent  on  wmch  Deft  meant  to  rely  on  the 
trial,  and  also  of  particulars  of  breaches  complaiped  of  by  Pit  in  case  the 
parties  differed,  see  Simpson  y.  Holliday,  Y.-C.  W.,  28  May,  1863,  B.  2487. 

For  form  of  application,  see  D.  C.  F.  791. 


17.  Order  for  Delivery  of  further  and  better  Particulars  of  Obfeetions 

—46  8f  47  r.  c.  67,  s.  29  (2). 

TJpoK  motion  &c.,  by  coimsel  for  the  Defts  that  the  order  dated  &c. 
might  be  discharged,  and  upon  motion  &c.  by  coansel  for  the  Pit  to 
vary  the  said  order,  Let  the  Defts,  on  or  before  &c.,  deliver  to  the  Pit 
further  and  better  particulars  in  writing,  striking  out  all  particulars 
which  are  relied  on  merely  to  prove  the  state  of  knowledge  in  and 
before  the  years  1874  and  1877,  and  giving  further  and  better  par- 
ticulars of  the  alleged  anticipation  on  which  they  rely,  specifying 
where  in  particular  the  anticipation  is  to  be  found ;  And  Let  the  Pit 
deliver  his  reply  in  this  action  within  fourteen  days  after  the  deliveiy 
to  him  of  such  further  and  better  particulars. — Holliday  y.  ffeppensiallj 
C.  A.,  27  March,  1889,  A.  719 ;  S.  C,  41  Ch.  D.  109. 

17a.  Another  Form, 

Upon  the  application  &c..  Let  the  Defts,  within  seven  days  after 
service  of  this  order,  deliver  to  the  Pits  further  and  better  particulars 
in  writing  of  paragraph  5  of  the  Deft's  particulars  of  objections,  show- 
ing how  and  in  what  respects  the  specification  filed  in  pursuanoe  of  the 
letters  patent  does  not  sufficiently  describe  and  ascertain  the  nature  of 
the  alleg^  invention,  and  in  what  manner  the  same  is  to  be  performed, 
by  reference,  when  necessary,  to  the  subject-matter  of  the  said  speci- 
fication.— Crompton  y.  Anglo-American,  Sfc.  Electric  Co,,  Kay,  J., 
14  Jan.  1887,  A.  27 ;  S,  C,  35  Ch.  D.  283. 


18.  To  strike  out  Objectiom  in  default  of  Delivery  of  better 

Particulars, 

IJpoK  the  application  of  the  Pits,  and  upon  hearing  the  solrs  for  the 
applicants  and  for  the  Defts,  and  upon  reading  &c. ;  And  the  Judge 
being  of  opinion  that  the  particulars  of  objections  delivered  by  the 
Defts  with  their  statement  of  defence  are  insufficient ;  Let  the  Defts, 
the  E.  Co.,  on  or  before  &o.,  deliver  to  the  Pits  further  and  better 
particulars,  in  writing,  of  their  objections,  by  supplying  in  every  case 
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in  wliicli  they  have  not  already  done  so,  the  number  of  the  page  and 
paragraph  in  each  specification  and  publication  mentioned  in  the  said 
particulars  of  objectioas,  and  in  default  of  such  delivery,  Let  the 
Defts'  objections,  so  far  as  they  relate  to  such  specifications  and  pub- 
lications, be  struck  out. 


19.  Order  giving  leave  to  amend  Particulars  of  Objection  unless  Pits 
within  specified  Time  elect  to  discontinue  Action, 

Upon  motion  &c.,  on  behalf  of  the  Defts — ^Let  the  Pit  co.  within  one 
month  from  the  date  of  this  order  elect  whether  they  will  discontinue 
this  action,  and  if  the  Pit  co.  shall  elect  to  discontinue  this  action  and 
ahall  give  notice  thereof  to  the  Defts  within  one  month  from  the  date 
of  this  order,  Let  it  be  referred  to  the  taxing  master  to  tax  the  Defts 
their  costs  of  this  action  up  to  and  including  the  date  of  the  deliyeiy  of 
the  particulars  of  objection,  and  to  tax  the  Pits'  costs  of  this  action 
subsequently  to  the  said  —  to  the  date  of  this  order ;  And  the  taxing 
master  is  to  set  off  the  said  costs  of  the  Pits  and  of  the  Defts  to  be  so 
respectively  taxed,  and  certify  to  which  of  them  the  balance,  after  such 
Bet  off  is  due ;  And  Let  such  balance  be  paid  by  the  party  from  whom 
to  the  party  to  whom  the  same  shall  be  certified  to  be  due ;  And  if 
the  Pits  shall  not  give  notice  to  the  Defts  of  their  discontinuance  of 
this  action  within  the  time  aforesaid,  Let  the  Defts  be  at  liberty  to 
amend  their  particulars  of  objections  as  set  forth  in  the  copy  of  the 
proposed  amended  particulars  of  objections  already  delivered  to  the 
Pits,  and  signed  by  the  registrar. — Defts,  the  I.  Co.,  to  pay  to  the  Pits, 
the  E.  Co.,  their  costs  of  this  application  to  be  taxed  &c. — Liberty  to 
apply. — The  Edison  Telephone  Co.  v.  The  India  Rubber,  Sfc,  Co,y  V.-C.  B., 
11  March,  1881,  A.  673;  17  Ch.  D.  137;  foUowing  Baird  v.  Moule's 
Earth  Closet  Co.y  Ld.,  M.  R,  3  Feb.  1876,  A.  231 ;  17  Ch.  D.  139,  n. 

For  similar  order,  see  Ehrlich  v.  IhleCy  56  L.  T.  819,  821.  For  form  of 
application,  see  D.  C.  F.  791. 

PABTIOULABS  07  BBEAOHES  AND  OBJECTIONS. 

By  the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  V.  o.  67), 
s.  29,  particulars  of  breaches  complained  of  by  Pit,  and  particulars  of  any 
objections  to  the  validity  of  the  patent  on  which  Deft  relies  in  support  of  his 
defence,  must  be  dehvered,  with  the  statements  of  claim  and  defence  respec- 
tively ;  and  at  the  hearing  no  evidence  shall,  except  by  leave  of  the  Court  or 
a  Judge,  be  admitted  in  proof  of  any  alleeed  infringement,  or  objection  of 
which  particulars  are  not  so  delivered.  It  the  Deft  disputes  the  validity  of 
the  patent,  the  particulars  delivered  by  him  must  state  on  what  grounds  he 
disputes  it,  and  if  one  of  those  grounds  is  want  of  novelty  must  state  the 
time  and  place  of  the  previous  publication  or  user  aJleged  by  him.  Par- 
ticulars delivered  may  be  from  time  to  time  amended  by  leave  of  the  Court 
or  a  Jud^. 

The  prmciple  is  that,  on  the  one  hand,  the  Deft  shall  have  full,  fair,  and 
distinct  notice  of  the  case  to  be  made  against  him :  Ntedham  v.  Oxley,  1  H. 
&  M.  248 ;  Bailey  v.  Kynock,  19  Eq.  229 ;  Cornelia  v.  Levinstein  ^  8  Rep.  Pat. 
Cas.  473  ;  and,  on  the  other,  that  the  Pit  ma^  not  be  surprised  by  production 
on  the  trial  of  evidence  of  prior  user  or  pubhcation  of  which  he  has  had  no 
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notioe :  CuHis  y.  PlaU,  8  L.  T.  657 ;  Daw  y.  Eley,  1  Eq.  38 ;  and  6ee  CvrtU 
V.  Plait,  35  L.  J.  Ch.  852,  868 ;  S.  C,  K  E.  1  H.  L.  337 ;  TalM  v.  La 
Roche,  15  C.  B.  310 ;  Ltdgard  v.  Bull,  11  App.  Ca.  648;  United  Telephone  Co. 
V.  Smith,  61  L.  T.  617  ;  38  W.  E.  70. 

Where  the  answer  admitted  a  sale  by  Deft  to  a  person  not  named  in  the 
particulars  of  breach.  Pit  was  allowed  to  gtve  eyidence  relating  to  the  trans- 
actions with  such  third  person  :  Sykes  y.  Howarthy  12  C3i.  D.  826,  830. 

Where  issues  had  been  refused,  and  pleadings  closed,  the  Deft  was  not 
required  to  deliver  particulars  of  objection :  BovUIt.  Ooodier,  1  Eq.  35 ;  and, 
notwithstanding  the  statutory  provisions  for  particulars,  either  party  is,  in  a 
proper  case,  entitled  to  discovery  by  intenogatories :  Birch  y.  Mathrr,  22 
Ch.  D.  629. 

If  the  Deft*s  objection  is  grounded  on  nonoonfonnity  between  the  pro- 
yisional  and  complete  specifications,  he  must  state  wherein  the  difference 
consists:  Anglo-American  Brush  Light  Co,  y.  Crompton,  34  Ch.  D.  152, 
C.  A. ;  and  see  tup,  p.  652,  Form  18. 

After  a  patent  suit  has  been  set  down  for  hearing,  leave  has  been  given  to 
Deft  to  file  an  affidavit  of  alleged  prior  user  discovered  since  the  closing  of 
the  evidence,  Pit  having  one  week  within  which  to  file  eyidence  in  repy : 
Wilson  v.  Oa7in,  23  W.  fi.  546. 

In  an  action  for  threats  of  an  indefinite  character,  an  order  on  the  Pits  for 
delivery  of  particulars  of  objections  was  made  conditionally  upon  discovery 
of  the  patents  relied  on  being  first  nven  by  the  Defts :  Union  Electrical,  dx. 
Co.  v.  Electrical  Storage  Co,,  38  Ch.  D.  325,  C.  A. 

An  application  at  the  trial  after  the  Plt^s  cross-examination  for  postpone- 
ment ana  leave  to  amend  particulars  of  objections,  on  the  ground  that  new 
facts  had  been  discovered  showine  want  of  novelty,  no  affidavit  being 
tendered,  but  leave  sought  to  recall  the  Pit,  was  refused :  Mobs  v.  Malings,  33 
Ch.  D.  603;  distinguishing  Renard  y.  Levinstein,  13  W.  B.  229 ;  11  L.  T. 
555. 

Where  Deft,  after  a  day  fixed  for  the  hearing,  applies  for  leave  to  amend 
his  particulars  of  objection,  the  Court  will  place  the  Pit  in  the  same  position 
as  to  discontinuing  the  action,  or  disclaiming  a  part  of  his  invention,  as  if 
the  amended  particulars  had  been  those  originally  delivered:  See  Edison 
Telephone  Co.  v.  India  Rubber  Co,,  17  Ch.  D.  137  ;  Porm  20,  sun.;  EhrlichY. 
Ihlee,  56  L.  T.  819 ;  and  the  same  practice  has  been  followea  in  an  action 
for  infringement  of  a  registered  design :  Morris,  Wilson  A  Co,  y.  Coventry 
Machinist  Co,,  (1891)  3  Ch.  418 ;  but  the  Court  has  an  absolute  and  un- 
fettered discretion  in  the  matter :  Woolley  v.  Broad,  9  Bep.  Pat.  Cas.  429. 

Where  one  Deft  severed,  and  delivered  particulars  denying  validity  of  the 
patent,  and  his  co-Deft  merely  denied  infringement,  the  patent  proving 
invalid,  the  action  was  dismissed  as  against  both  Defts :  Smith  v.  Cropper, 
10  App.  Ca.  249 ;  reversing  Cropper  v.  Smith,  26  Ch.  D.  700,  C.  A. 

In  giving  particulars  of  alleged  prior  user,  it  is  not  sufficient,  as  was 
formerly  held  {Palmer  v.  Wagstaffe,  8  Ex.  840 ;  Bulnois  v.  Mackenzie,  4  Bing. 
N.  C.  132;  Bentley  v.  Keighley,  7  M.  &  G.  652),  to  give  the  names  of  the 
places  in  which,  without  furnishing  the  names  of  the  persons  by  whom,  the 
mvention  is  alleged  to  have  been  used:  Flower  v.  Lloyd,  29  Aug.  1876, 
Field,  J.,  for  V.-C.  B.,  20  8.  J.  860;  see  also  Plimpton  y.  SpUler,  lb.  859; 
Morgan  v.  Fuller,  2  Eq.  297 ;  Penn  y.  Bibby,  1  Eq.  348. 

Deft  alleging  prior  user  by  other  persons  was  required  to  set  forth  the 
names  of  some  of  those  persons :  Crossley  y.  Tomey,  2  Ch.  D.  533 ;  and  to 
state  the  names  and  addresses  of  the  persons  by  whom  prior  user  was  alleged, 
as  well  as  the  places  where  such  prior  user  had  taken  place :  Birch  v.  Mather, 
22  Ch.  D.  629 ;  Flower  y.  Lloyd,  20  Sol.  J.  860. 

Where  Deft  alleges  general  user  before  the  date  of  the  patent,  he  may  be 
compelled  to  give  discovery  of  names  and  addresses  of  persons  so  using  the 
invention  as  alleged :  Alliance  Pure  White  Lead  Syndicate  y.  Maclvors,  39 
W.  R.  487 ;  8  Rep.  Pat.  Gas.  321. 

Under  notice  oi  objection  by  Deft  that  the  invention  is  not  new,  he  can  at 
the  trial  show  that  one  of  two  inventions  described  in  the  specification  is  not 
new,  and  therefore  that  the  patent  is  bad :  Oregg  y.  Silber,  2  Q.  B.  D.  493, 
CA. 

Where  want  of  novelty  is  set  up,  particulars  need  not  be  ^ven  of  pub- 
lications relied  on  simply  as  proying  tne  state  of  general  publio  knowledge, 
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but  specifications  of  preyious  patents  must  not  be  simply  referred  to ;  the 
nature  of  the  anticipationB  relied  on  must  be  stated,  and  the  places  in  the 
specifications  (though  not  necessarily  by  page  or  line)  where  they  are  to  be 
found  :  HoUiday  y.  Heppenatall,  41  Ch.  I).  1U9,  C.  A. ;  Form  17,  sup. ;  and 
Bee  Fowler  ▼.  Gardy  3  Bep.  Pat.  Cas.  247 ;  SidehoUom  v.  Fielden,  8  Eep.  Pat. 
Cas.  266 ;  Siemen  y.  Karo,  lb.  376 ;  Nettle/old  y.  Reynolds,  lb,  410 ;  65  L.  T. 
699. 

Where  the  Deft  relies  on  common  knowledge,  as  distinguished  from  antici- 
pation, it  should  be  distinctly  pleaded:  Phillips  y.  Ivel  Cyde  Co,,  62  L.  T. 
392. 

As  to  certificate  of  reasonableness  of  particulars  with  a  yiew  to  costs, 
V.  inf.  p.  665.  For  forms  of  particulars  of  breaches  and  objections,  see 
D.  C.  F.  789,  790. 

20.  Order  for  Impection  of  DeJV 8  Process  by  Experts, 

Lbt  I.  and  C.  of  &c.;  be  at  liberty  at  all  seasonable  times,  and  as 
often  as  requisite,  on  giying  three  days'  notice  to  the  Defts,  to  enter 
into  the  business  premises  of  the  Defts,  where  the  process  of  decorating 
or  printing  tin  and  metal  plates  is  carried  on  by  the  Defts,  as  stated  in 
the  Pit's  statement  of  claim,  and  mentioned  in  the  said  affidayits  or  some 
of  them,  and  to  inspect  and  examine  there  the  whole  of  the  process  by 
which  such  printed  and  decorated  tin  and  metal  plates  are  manufactured 
by  the  Defts,  and  to  take,  on  paying  the  reasonable  charges  of  the 
Defts  for  the  same,  samples  of  such  plates,  and  upon  and  during 
such  inspection  to  make  such  obseryations  as  may  be  necessary  and 
expedient  for  the  purpose  of  obtaining  full  information  and  eyidence 
of  the  mode  by  which  such  plates  are  manufactured  by  the  Defts. — 
Flower  v.  Lloyd,  0.  A.,  5  July,  1876.  A.  1254. 

The  aboye  direction,  that  the  inspection  should  be  **  at  all  seasonable  times," 
was  disapproyed  of,  and  it  was  said  that  the  number  of  times  when  inspection 
is  to  be  made  should  be  named  in  the  order :  per  Jessel,  M.  R.,  at  Chambers, 
Beathfield  y.  Braby,  15  May,  1879,  A.  1051. 

In  the  order  as  drawn  up,  the  words  '*  under  the  obligation  of  confidence," 
used  by  their  Lordships,  were  not  inserted,  and  on  mentioning  the  matter  to 
the  Court  their  Lordships  stated  that  all  they  meant  was  that  the  inspectors 
were  not  to  communicate  to  the  Pits  any  special  or  secret  process  which 
Defts  might  be  using,  but  were  to  be  at  liberty  to  report  to  the  solrs  whether 
the  process  used  was  or  was  not  in  their  opinion  an  infringement  of  Pit's 
patents,  and  state  whether  it  was  the  ordinary  process  of  lithography  or  not 
which  Defts  used. 

For  the  like  order  for  Pit  to  be  at  liberty  personally,  and  also  by  his  solrs 
and  two  scientific  witnesses  to  be  named  before  inspection,  not  exceeding 
three  times  in  all,  upon  giying  three  days*  notice,  to  inspect  the  works  of  the 
Defts  whilst  the  processes  therein  used  are  in  actual  operation,  see  Henderson 
y.  Runcorn,  &c.  Co.,  V.-C.  W.,  19  Dec.  1867,  A.  3050. 

For  order,  upon  interlocutory  motion  for  inspection,  and  directing  Deft  to 
yerif  y  by  affidavit  the  seyeral  kinds  of  machines  which  he  had  sold  or  exposed 
for  sale  since  (the  date  of  Pits'  last  disclaimer),  and  to  produce  at  his  solr's 
office  one  of  each  class  for  inspection  by  Pits*  solr,  and  by  two  of  his  scientific 
witnesses,  see  Singer  Co.  y.  Wilson,  V.-C.  W.,  23  March,  1865,  B.  900; 
13  W.  E.  560 ;  5  N.  R.  505 ;  12  L.  T.  140. 

For  order  that  Pits  deliyer  to  the  solrs  of  the  Defts  a  statement  in  writing 
of  the  particulars  of  the  alleged  breaches  by  the  Defts,  and  that  Defts  within 
twenty-one  days  after  deliyery  of  such  statement  deliyer  to  the  solrs  of  the 
Pits  a  statement  in  writing  of  any  objections  on  which  the  Defts  respectiyely 
mean  to  rely  at  the  trial  directed,  &c.,  and  refusing  any  inspection  of  the 
Defts*  manufactory  as  asked  in  Pits*  notice  of  motion,  see  Bailey  y.  Kynock, 
Y.-C.  B.,  12  Noy.  1874,  A,  3157. 
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21.   Order  for  Inspection  of  Process  of  Working— 46  8f  47  F. 

c.  57,  s.  30. 

IJpoir  motion  &c.,  by  couxiBel  for  the  Deft,  and  upon  heaiing  oonnael 
for  the  Fits,  Let  A.  B.  and  one  other  indifEerent  person  appointed  by 
him,  and  G.  D.,  one  of  the  Deft*s  solrs,  be  at  liberty  at  sndi  times  and 
as  often  as  in  the  opinion  of  the  said  A.  B.  be  requisite,  on  giving  three 
days'  notice  to  the  Pits,  to  enter  into  some  business  premises  to  be 
selected  by  the  Fits  where  the  process  or  mode  of  working  referred  to 
in  the  specification  mentioned  in  the  statement  of  daim  can  be  seen  at 
work,  and  to  inspect  and  examine  there  the  whole  of  the  machinery 
fitted  in  such  mill,  and  to  take  each  samples  of  the  finished  and 
imfinished  products  of  the  working  of  such  machinery  as  in  the 
opinion  of  the  said  A.  B.  may  be  necessary  for  the  purposes  of  this 
action ;  And  Let  such  machinery  be  put  to  regular  work  upon  such 
inspection. — Let  costs  of  application  be  costs  in  the  action. — Germ 
Milling  Co.  v.  Robinson,  Kay,  J.,  17  Dec.  1885,  A.  1818. 

For  form  of  application,  see  D.  C.  F.  951. 

nrsPEcnoK  Am>  discovery. 

By  the  Patents,  &c.  Act,  1883,  s.  30,  *'  in  an  action  for  infringement  of  a 
patent,  the  Court  or  a  Judge  may,  on  the  application  of  either  party,  make 
an  order  for  an  injunction,  inspection,  or  account,  and  impose  sucn  terms  and 
give  such  directions  respecting  the  same  and  the  proceedings  thereon  as  the 
Court  or  a  Judge  may  see  fit.  This  section  is  in  substitution  for  15  &  16 
y.  c.  83,  s.  42,  which  was  in  similar  terms,  and  which  vested  in  the  Courts 
of  Common  Law  a  jurisdiction  which  had  previously  eicisted  in  Equity 
exclusively.  See,  on  the  interpretation  of  tms  section  at  law,  Holland  y. 
Fox;  Vidi  v.  Smith,  3  El.  &  Bl.  969,  977;  Patent  Type  Co,  v.  Lloyd, 
6  H.  &  N.  192. 

The  established  rule  in  Equity  has  been,  that  where  a  Pit  is  unable  to 
obtain  clear  and  satisfactory  evidence  of  infringement,  the  Court,  upon  a  fair 
primd  facie  case  being  maae  out,  will  order  Deft  to  permit  an  inspection  to 
be  made  of  his  premises  and  machinery,  by  proper  persons  named  on  behalf 
of  Pit :  Davenport  v.  Jepson,  1  N.  R.  308 ;  Bennitt  v.  Whitehouse,  28  Beav. 
121 ;  Singer  Machine  Co,  v.  Wilson,  13  W.  B.  660. 

But  the  Court  must  be  satisfied  that  there  is  really  a  case  to  be  tried  at 
the  hearing,  and  that  the  inspection  is  essential  for  the  proof  of  the  Pit's 
case:  Batley  v.  Kynock,  L.  R.  19  Eq.  90;  Piggott  v.  Anglo-Am,  Tel,  Co,, 
19  L.  T.  46. 

Inspection  and  delivery  of  samples  for  purposes  of  analysis  have  been 
ordered  on  interlocutory  motion,  notwithstanding  laches  which  would  have 
barred  the  right  to  an  interlocutory  injimction :  Patent  Type  Co,  v.  WaUer, 
Joh.  727 ;  though  the  order  was  refused  at  law :  Patent  Type  Co,  v.  Lloyd, 
5  H.  &  N.  192. 

Where  the  Pits  obtained  an  order  against  the  Defts  for  inspection  of 
process  and  samples,  the  Defts  were  entitled  to  like  order  a^nst  the  Pits, 
so  that  they  mignt  be  in  a  position  at  the  hearing  to  describe  the  process 
actually  carried  on  under  the  patent :  Oerm  Milling  Co,  v.  Robinson,  55  L.  J. 
Ch.  287  ;  55  L.  T.  282. 

By  O.  L,  3,  power  is  given  to  the  Court  or  a  Judge,  upon  the  application 
of  any  party  to  an  action,  and  upon  such  terms  as  may  seem  just,  to  make 
any  order  for  inspection,  and  **  to  authorize  any  samples  to  be  taken,  or  any 
observation  to  be  made,  or  experiment  to  be  tried,  wmch  may  seem  necessary 
or  expedient  for  the  purpose  of  obtaining  full  information  or  evidence." 

The  Court  has  no  power  to  order  inspection  of  articles  not  in  the  Deft's 
possession,  though  intended  to  be  produced  at  the  hearing  in  support  of  an 
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allegation  of  prior  user :  Garrard  v.  Edge^  60  L.  J.  Ch.  397 ;  60  L.  T.  637  ; 
37  W.  E.  601 ;  Sidebottom  v.  Fielden,  8  Eep.  Pat.  Ca.  266. 

Deft  in  a  patent  suit  wUl  not  be  oompelled  before  decree  to  give  discovery 
not  material  to  the  question  to  be  tried  at  the  hearing :  De  la  Rtie  v.  Dickinson^ 
3  K  &  J.  388 ;  Wenham  Co,  v.  Champion  Gas  Lamp  Co.,  63  L.  T.  827  ;  8  Rep. 
Pat.  Ca.  22 ;  9  Eep.  Pat.  Ca.  49 ;  or  prematurely,  or  involving  inquiry  into 
evidence :  DeUa  Metal  Co,  v.  Maxim  Nordenfelt  Co.,  8  Eep.  Pat.  Ca.  169 ;  but 
the  ordinary  rules  of  discovery  being  applicable  to  patent  actions,  the  Pit  is 
entitled  to  mterrogate  as  to  names  and  addresses  of  persons  alleged  by  the 
particulars  of  objections  to  have  used  the  invention  at  places  named :  Birch 
V.  Mather,  22  Ch.  D.  629. 

Where  such  information  is  material  to  establish  the  Pit's  case  at  the 
hearing,  the  Deft  m^  be  required  to  set  out  the  names  and  addresses  of  all 
persons,  whether  in  England  or  abroad,  from  whom  he  had  received  money 
for  the  use  of  articles  alleged  to  be  made  in  infringement  of  the  patent : 
CrosBley  v.  Stewart,  1  N.  E.  426 ;  Howe  v.  M'Kernan,  30  Beav.  546. 

And  see  Murray  v.  Clayton,  L.  E.  15  £q.  115,  inf.  Form  30,  as  to  the  extent 
of  the  discovery  required  from  a  Deft  after  decree  for  injunction  with  inquiry 
as  to  damages. 

Ab  to  the  right  of  a  Deft  to  discovery  of  the  names  and  addresses  of 
persons  alleged  to  have  been  induced  to  purchase  the  goods  of  the  Deft  as 
and  for  the  goods  of  the  Pit,  see  Humphries  v.  Taylor  Drug  Co.,  39  Ch.  D. 
693. 

Where  Deft  alleged  that  his  process  was  secret,  he  was  bound  to  answer 
whether  he  used  the  materials  mentioned  in  the  specification,  and  whether 
he  used  any  additional  materials,  but  not  to  disclose  the  proportions  in  which 
he  used  the  specified  materials,  or  what  the  additional  materials  were: 
Benard  v.  Levinstein,  3  N.  E.  665. 

An  answer  as  to  documents  which  claimed  privilege  but  did  not  discriminate 
between  communications  between  Pit  and  his  solr  as  such,  and  between  him 
and  the  solr  in  his  capacity  of  patent  agent,  was  held  insufficient :  Moseley  v> 
Victoria  Hubber  Co,,  56  L.  T.  482. 

22.  Leave  to  apply  to  amend  Specification  by  way  of  Diaclaimery  but 

same  not  to  be  receivable  as  Evidence. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  and  upon  hearing  &c.  for 
the  Deft,  Let  the  Pit  be  at  liberty  to  apply  to  the  Patent  Office  for 
leave  to  amend  his  specification  on  which  his  letters  patent  of  the  — 
day  of  &c.,  numbered  &c.,  in  the  pleadings  mentioned,  were  granted, 
and  his  specification  on  which  his  letters  patent  of  the  —  day  of  &c., 
numbered  &c.,  in  the  pleading^  mentioned,  were  granted  by  way  of 
disclaimer,  providing  that  the  specifications  as  amended  shall  not  be 
receivable  in  evidence  in  this  action,  and  the  costs  of  and  occasioned 
by  any  such  application  of  the  Pit  are  to  be  borne  by  the  Deft  in  any 
event. — Costs  of  motion  costs  in  action. — Bray  v.  Gardner,  Stirling,  J., 
16  Deo.  1886,  A.  1811. 

For  form  of  application,  see  D.  C.  F.  792. 

23.  Leave  to  apply  to  amend  Specification  of  Patent — 46  8f  47  V. 

c,  57,  8.  19. 

Upon  motion  &c.,  by  counsel  for  the  Pits,  and  upon  hearing  counsel 
for  the  Defts,  Let  the  Pits  be  at  liberty  to  apply  at  the  Patent  Office 
for  leave  to  further  amend  the  specification  of  the  patent  No.  &c.  by 
striking  out  the  second  claim  thereof,  and  by  making  such  other 
alterations  (if  any)  aa  will  be  rendered  necessary  thereby ;  And  Let^ 
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after  such  amendment  has  been  made,  the  Fits  be  at  libertj,  within 
fourteen  days,  to  amend  their  statement  of  claim  so  as  to  limit  Ihis 
action  to  the  amended  specification  of  the  said  patent ;  And  in  default 
thereof  dismiss  action  with  costs. — Let  the  costs  of  the  Defts  of  this 
application  and  of  and  occasioned  by  such  amendment  be  their  costs  in 
any  event  imd  be  borne  by  the  Pits. — Haslam,  Sfc,  Co.  v.  Goodfeliaw, 
Kay,  J.,  2  Dec.  1887,  A.  1727 ;  37  Ch.  D.  118. 


24.  Leave  to  amend  Specification  by  tcay  of  Disclaimer  and  to  use 

same  08  amended  in  Evidence. 

Upon  the  appeal  of  the  Pits  from  &c.,  and  upon  hearing  counsel  for 
the  appellants  and  for  the  Deft,  Let  the  order  dated  &c.,  be  varied, 
and  as  varied  be  as  follows,  that  is  to  say,  that  the  Pits  be  at  liberty 
to  apply  at  the  Patent  Office  for  leave  to  amend  their  specification  filed 
in  pursuance  of  their  letters  patent  numbered  &c.,  by  way  of  disclaimer, 
and  that  the  said  specification  when  so  amended  as  aforesaid  be  used 
in  evidence  on  the  hearing  of  this  action,  the  Pits  by  their  counsel 
waiving  aU  claim  for  damages  or  relief  in  respect  of  infringements 
prior  to  the  amendment  of  the  said  specification. — ^Ldberty  to  Deft 
within  fourteen  days  after  notice  of  the  amendments  made  in  the  said 
specification  to  amend  their  defence  and  particulars  of  objection. — Pits 
to  pay  costs  of  action  up  to  this  date  on  the  lower  Bcale.^-t?ati/ar(^v. 
Lindsay^  0.  A.,  1  Feb.  1888,  A.  155. 


DISOLADCES  PEimOTO  ACTION. 

The  proviso  in  sect.  6  of  the  Statute  of  Monopolies,  1623  (21  Jac.  1,  c.  3), 
exempting  new  inventions  from  the  operation  of  the  Act,  includes  defectiYe 
letters  patent  capable  of  amendment  by  disclaimer :  Peck  &  Co.  y.  Hindes,  67 
L.  J.  a  B.  272. 

After  diBcIaimer,  under  15  &  16  V.  c.  83,  s.  39,  the  Court  would  not  enter- 
tain the  question  of  enforcing  an  interdict  previously  granted,  infringement 
of  the  patent  as  altered  being  matter  for  a  new  action :  Dudgeon  v.  ThoiMon, 
3  App.  Ca.  34,  39. 

By  the  Patents,  &c.  Act,  1883,  s.  19,  "in  an  action  for  infringement  of  a 
patent,  and  in  a  proceeding  for  revocation  of  a  patent,  the  Court  or  a  Judge 
may  at  any  time  order  that  the  patentee  shall,  subject  to  such  terms  as  to 
costs  and  otherwise  as  the  Court  or  a  Judge  may  impose,  be  at  liberty  to 
apply  at  the  Patent  Office  for  leave  to  amend  ms  specification  by  way  of 
disclaimer,  and  may  direct  that  in  the  meantime  the  trial  or  hearing  of  the 
action  shall  be  postponed. '' 

This  section  apphes  to  an  action  for  infringement  which  was  pending  at 
the  commencement  of  the  Act  (Ist  Jan.  1884) :  Singer  v.  Hasaon,  50  L.  T. 
326 ;  and  does  not  affect  the  jurisdiction  of  the  Master  of  the  BoUs  to  allow 
an  amendment  in  a  specification  filed  imder  sects.  27  and  28  of  15  &  16  Y. 
c.  83:  Me  Gore's  Patent,  26  Ch.  D.  105. 

An  action  for  infringement  after  judgment  is  not  "pending"  within 
sect.  18  of  the  Act  of  1883  (providing  for  amendment  of  specification),  and 
therefore  in  such  a  case  that  section  is  applicable,  and  an  application  may 
be  made  to  the  comptroller  to  amend  the  specification  by  way  of  disclaimer : 
Cropper  v.  Smith,  28  Ch.  D.  148. 

The  fact  that  an  action  for  threats  under  sect.  32  was  not  concluded,  did 
not  prevent  the  Court  from  exercising  the  powers  of  sect.  19  in  a  cross  action 
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for  infringement:  Bt  HaU,  21  Q.  B.  D.  137 ;  and  see  now  51  &  52  Y.  0.  50, 
B.  5. 

The  word  ''disolaimer"  in  sect.  19  mnst  be  read  strictly  and  not  as 
induding  correction  or  explanation :  Re  OwtrCs  patent y  (1899)  1  Ch.  157. 

The  granting  or  refusing  leave  to  amend  a  specification  by  way  of  disclaimer 
under  sect.  19  is  still  a  matter  for  the  judicial  discretion  of  the  Court,  and 
Mo9er  V.  Marsden,  13  Rep.  Pat.  Ca.  24,  and  Beeley  v.  Perkea,  (1896)  A.  0. 
496,  have  in  no  way  interfered  with  this  discretion :  Re  Dellwick's  Patent, 
(1896)  2  Ch.  705. 

The  discretion  will  not  be  interfered  with  by  the  Court  of  Appeal,  unless 
clearly  exercised  on  a  wrong  principle :  Yates  v.  Armstrwig ;  Re  Armstrong's 
Patent,  77  L.  T.  267,  0.  A. 

Where  a  specification  has  been  amended  under  the  Act,  the  amended  claim 
is  substituted  for  aU  purposes  for  the  original  claim,  and  no  argument 
against  the  yalidihrof  the  patent  can  be  founded  upon  an  alleged  discrepancy 
between  them :  Marsden  y.  Moser,  73  L.  T.  667,  H.  L. 

In  exercising  the  powers  of  the  section,  the  Court  has  imj>os6d  the  condition 
that  the  amended  specification  should  not  be  receivable  in  evidence  in  the 
action :  Bray  v.  Gardner,  34  Ch.  D.  668,  C.  A.  (see Form  22,  sup.) ;  but  in  par- 
ticular cases  less  stringent  terms  may  be  required  :  8,  C.  Thus,  where  the 
action  had  not  proceeded  beyond  writ,  the  terms  were  that  the  Pits  should 
pay  Defts'  party  and  party  costs  up  to  and  consequent  on  disclaimer :  Fusee 
Veeta  Co,  v.  Bryant  &  May,  34  Ch.  D.  458 ;  and  for  a  like  order  at  a  later 
stage  of  an  action,  see  Haslam  Foundry  v.  Ooodfellow,  37  Ch.  D.  118; 
Form  23,  sup.;  and  in  Gaulard  v.  Lindsay,  38  Ch.  D.  38,  C.  A.  (see 
Form  24,  sup,),  leave  was  minted  to  give  the  amended  specification  in  evidence 
at  the  trial  on  terms  of  the  Pits  paying  all  costs  down  te  leave  given,  and 
waiving  damages  for  previous  infrmgements  ;  and  see  Langy,  Whitcross  Co,, 
62  L.  T.  119.  The  Judge  in  Chamoers  has  full  discretion  as  to  terms  of 
amendment:  Ih. 


25.  Judgment  in  Patent  Action — Perpetual  Injunction — Inquiry  as 
to  Damages — Delivery  up  on  Oath  of  Infringing  Articles — Costs. 

Upon  motion  for  judgment  &c.,  Let  the  Defts  J.  E.  H.  &  Co.,  Ltd., 
their  directors,  servante  and  agents,  be  restrained  during  the  continu- 
ance of  the  letters  patent,  No.  —  of  a.d.  1890,  in  the  writ  mentioned, 
and  any  extension  thereof,  from  infringing  the  said  letters  patent  of 
which  the  Fits  are  owners;  And  Let  an  inquiry  be  made  what 
damages  have  been  sustained  by  the  Pits  by  reason  of  the  infringement 
of  the  said  letters  patent  by  the  Defto  J.  E.  H.  &  Co.,  Ltd. ;  And  Let 
the  Defts  J.  E.  H.  &  Co.,  Ltd.,  within  fourteen  days  after  service  of  this 
judgment,  make  and  file  a  full  and  sufficient  affidavit  (to  be  made  by 
their  clerk  or  secretary)  stating  what  tyres  and  parts  of  tyres  are  in 
their  possession  or  power  made  in  infringement  of  the  said  letters 
patent;  and  Let  the  Defts,  J.  R  H.  &  Co.,  Ltd.,  within  four  days 
after  the  filing  of  the  said  affidavit,  deliver  up  to  the  Pits,  the 
D.  P.  T.  Co.,  Ltd.,  and  the  P.  T.  Co.,  Ltd.,  the  tyres  and  parts  of 
tyres  that  shall  by  such  affidavit  appear  to  be  in  their  possession  or 
power ;  And  Let  the  Defts  pay  to  the  Pits  their  coste  of  this  action  up 
to  and  including  this  judgment,  such  coste  to  be  taxed  by  the  taxing 
master  as  between  solr  and  client.  And  this  Court  doth  reserve  the 
coste  of  making  the  said  inquiry. — ^Liberty  to  apply  as  to  payment  of 
what  shall  be  found  due  upon  taking  the  said  inquiry,  and  as  to  the 
ooBto  thereof,  and  otherwise  generally  to  apply  as  they  may  be 
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advised. — See  The  Dunlop  Pneumatic  Tyre  Co.,  Lid,,  and  the  Pneumatic 
Tyre  Co,,  Ltd.  y.  /.  E.  Hopkinson  ^  Co.,  Ltd.,  Bomer  J.,  30  Jan. 
1897,  A.  667. 


26.  Another  Form  in  a  similar  Case. 

Ufon  motion  for  judgment  &c..  Let  the  Deft  B.,  bis  seryants  and 
agents,  be  restrained  daring  tbe  continuance  of  the  letters  patent, 
No.  —  of  A.D.  1890,  and  any  extension  thereof,  from  infringing  the  said 
letters  patent  of  which  the  Pits  are  owners ;  And  Let  an  inquiry  be 
made  what  damages  have  been  sustained  or  incurred  by  the  Pits,  [and 
to  what  amount,]  by  reason  of  the  infringement  of  the  said  letters 
patent  by  the  Deft ;  And  Let  the  costs  of  the  said  inquiry  be  reserved ; 
And  Let  the  Deft  B.  deliver  up  on  oath  on  demand  to  the  Pits  all  tyres 
or  parts  of  tyres  in  his  possession,  custody  or  power,  made  in  infringe- 
ment of  the  said  letters  patent ;  And  Let  it  be  referred  to  the  taxing 
master  to  tax,  as  between  solr  and  client,  the  Pits'  costs  of  this  action 
up  to  and  including  this  judgment ;  And  it  is  ordered  and  adjudged 
that  the  Pits  recover  against  the  Deft  the  amount  of  their  said  costs 
when  so  taxed. — Usual  certificate  pursuant  to  sect.  29  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883  [Form  35,  p.  663]. — ^Liberty  to 
apply  as  to  payment  of  damages  and  generally. — The  Dunlop  Pneumatic 
Tyre  Co,,  Ltd,,  and  The  Pneumatic  Tyre  Co.,  Ltd.  v.  Armstrong, 
Kekewich,  J.,  19  Nov.  1898;  Same  t.  Bramham,  Stirling,  J.,  12  Nov. 
1898,  A.  4002. 


27.  Judgment  in  Patent  Action — Injunction — Account  of  Chins  and 
Profits — Discovery,  Delivefy  up,  or  Destruction. 

Lbt  the  Deft,  his  servants  &c.,  be  restrained  during  the  continuance 
of  the  said  letters  patent  granted  to  N.,  dated  &c.,  from  using  or 
exercising,  or  causing  or  permitting  to  be  used  or  exercised,  the 
invention  described  in  the  hereinbefore-mentioned  specification  and 
drawing?  of  the  said  N.,  and  from  selling,  letting  for  hire,  or  making 
any  profitable  use,  or  permitting  the  sale,  letting  for  hire,  or  profit- 
able use  of  any  roller  or  runner  skates  not  made  by  the  Pit  or  his 
licensees,  and  having  applied  thereto  rollers  or  runners  in  manner 
described,  and  for  the  purposes  mentioned  in  the  said  specification,  or 
fitted  with  any  apparatus  for  causing  the  skate  to  run  In  a  curved  line 
in  the  manner  described  in  the  said  specification  and  drawings,  or 
differing  therefrom  only  colourably,  and  by  the  substitution  of  mere 
mechanical  equivalents ;  And  Let  an  account  be  taken  of  all  roller 
skates  being  the  same  as  the  skates  sold  by  the  Deft  to  G.  as  in  the 
pleadings  mentioned,  or  otherwise  made  in  infringement  of  the  said 
letters  patent,  which  have  been  manufactured,  or  sold,  or  let  for  hire, 
by  or  by  the  order,  or  for  the  use  or  profit  of  the  Deft,  and  also  of  the 
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g^ins  and  profits  made  by  the  Deft  by  reason  of  such  manufacture, 
sale,  or  letting  for  hire  ;  And  Let  the  Deft  within  (seven)  days  after 
the  service  upon  him  of  the  Master's  certificate  of  the  result  of  such 
account,  pay  to  the  Pit  the  amount  of  such  gains  and  profits  ;  And  Let 
the  Deft  forthwith  upon  oath  deliver  up  to  the  Pit,  or  break  up,  or 
otherwise  render  unfit  for  use  all  roller  skates  or  parts  of  roller  skates 
so  manufactured,  or  let  for  hire,  by  or  by  the  order  or  for  the  use  of 
the  Deft  in  infringement  of  the  said  letters  patent  as  aforesaid,  which 
are  in  the  possession,  custody,  or  power  of  the  Deft  or  his  servants  or 
agents. — Deft  to  pay  to  the  Pit  costs  of  suit. — Plimpton  v.  Malcolmson^ 
M.  E.,  28  Jan.  1876,  B.  381. 


28.  Inquiry  to  ascertain  Profits  of  User. 

The  application  of  the  Pit,  which  upon  hearing  &c.,  in  Chambers, 
was  adjourned  &c.,  and  upon  hearing  counsel  for  the  Pit  and  the  Deft; 
And  this  Court  being  of  opinion  that  for  the  purpose  of  ascertaining 
the  profits  made  by  reason  of  the  use  of  the  Pit's  invention  pursuant 
to  the  said  judgment  it  is  necessary  to  inquire  what  was  the  cost  of 
forging  iron  and  steel  forgings  manufactured  by  the  Deft  prior  to  the 
use  of  the  said  invention,  and  also  what  was  the  cost  of  forging  like 
forgings  manufactured  by  the  Deft  during  such  use ;  Let  the  Deft,  on 
or  before  &c.,  bring  in  a  further  and  better  account  giving  such 
information  accordingly. — Siddell  v.  Vickers,  Kekewich,  J.,  22  June, 
1889,  B.  906 ;  S,  C,  61  L.  T.  233. 


29.  Inquiry  as  to  Articles  in  Befts^  Possession^  and  Direction  fw* 

their  Destmction, 

Let  an  inquiry  be  made  whether  the  Defts  or  any  of  them  have  in 
their  possession  or  power  any  or  what  articles  manufactured  in 
violation  of  Pit's  patent ;  and  Let  all  articles  which  shall  be 
certified  to  have  been  so  manufactured,  and  to  be  in  the  possession 
of  the  Defts  or  any  of  them,  be  destroyed  in  the  presence  of  C.  the 
Pit's  manager,  and  K.  the  Defts'  manager,  and  the  respective  solrs 
of  the  Pit  and  Defts.— ^«««  v.  De  Vitre,  V.-C.  W.,  25  Jan.  1866, 
A.  119. 


30.  Order  for  Discovery  by  Defts  of  the  Names  and  Addresses  of  their 
Customersy  after  Judgment  for  perpetual  Injunction^  in  aid  of 
Inquiry  as  to  Damages. 

Upon  the  application  of  the  Pit  &c.,  It  is  ordered  that  the  Defts  do 
within  four  days  after  service  of  this  order  make  and  file  an  affidavit 
or  affidavits  stating  the  number  of  brick-cutting  machines  made  or 
caused  to  be  made  by  them  since  &c.,  the  date  of  the  Pit's  letters 
patent  mentioned  &c.,  and  the  names  and  addresses  of  the  persons  to 
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whom  the  same  respectiTely  have  been  sold,  or  for  whom  the  same 
have  been  purchased  (and  the  names  of  the  agents  concerned  in  the 
transactions),  and  the  number  of  the  machines  now  in  course  of  con- 
struction, and  of  the  licences  granted  by  the  said  Defts  or  either  of 
them,  to  any  persons  to  make  or  use  the  said  machines,  with  the  names 
and  addresses  of  the  said  persons  to  whom  such  licences  have  been 
granted,  and  the  number  of  licences  granted  by  the  Defts,  or  either  of 
them,  to  any  persons  to  use  the  said  machines,  together  with  their 
names  and  addresses,  and  the  places  where  the  said  machines  are 
respectively  licensed  to  be  used,  and  the  amount  of  royalties  received 
and  to  be  received  by  or  for  the  use  of  the  said  Defts,  or  either  of 
them,  for  the  granting  of  such  licences  in  respect  thereof. — Murray  v. 
Clayton,  V.-C.  B.,  in  Chambers,  16  July,  1872,  B.  1998  (varied  by 
V.-C.  in  Court,  16th  Nov.  1872,  B.  2947,  by  striking  out  the  woids 
''  and  the  names  of  the  agents  concerned  in  the  transactions  "  :  L.  E, 
15  Eq.  115). 

For  form  of  application,  see  D.  0.  F.  793. 

31.  Inquiry  as  to  Damages  in  Patent  Case, 

An  inquiry  what  sum  of  money  is  fit  to  be  awarded  to  the  Pit  to  be 
paid  by  the  Defts  in  respect  of  any  damage  sustained  by  the  Pit 
from  the  sale  or  use  by  the  Defts  of  the  Pit's  said  invention,  or  any 
apparatus  in  imitation  of  or  being  only  a  colourable  deviation  from  the 
Pit's  said  invention. — Defts  to  pay  to  the  Pit  —  such  sum  of  money 
as  upon  such  inquiry  shall  be  found  fit  to  be  awarded  to  the  Pit 
for  such  compensation  as  aforesaid,  within  twenty-one  days  after 
the  filing  of  the  Master's  certificate  of  the  result  of  the  said  inquiry. 
—  Cunningham  v.  Colling,  V.-C.  W.,  20  Dec.  1864,  A,  2508. 

That  Fit,  according  to  recent  decisions  of  the  House  of  Lords,  is  not 
entitled  both  to  an  account  of  profits  and  compensation  in  damages,  see 
Notes,  inf.  p.  663. 

32.  The  like  Inquiry, 

An  inquiry  what  damages  the  Pits  have  sustained  by  the  sale  by 
the  Deft  I.  B.  [loithin  six  years  prior  to  the  filing  of  the  Plts^  hUX]  of 
any  articles  manufactured  before  the  —  day  of  — ,  18—  \Jhe  day  of  the 
expiration  of  the  patent  in  the  Pits*  bill  mentionecf],  pursuant  to  the 
process  the  exclusive  use  of  which  was  granted  by  the  letters  patent 
in  the  bill  mentioned. — Davenport  v.  Rylands,  1  Eq.  802 ;  1865,  A. 
2540. 

33.  The  like  Inquiry — Common  Ibrm, 

An  inquiry  what  damages  have  been  sustained  by  the  Pits  by 
reason  of  the  said  infringement  by  the  Defts  of  the  Pits'  said  patent. — 
American  Braided  Wire  Co.  v.  Thomson,  C.  A.,  2  Feb.  1888,  A.  200; 
44  Ch.  D.  274,  0.  A. 
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34.  Certificate  (embodwd  in  Jttdgment)  that  Validity  of  Patent  was 
in  Question  at  the  Trial — Patents j  8fc.  Act^  1883,  s.  31. 

And  this  Court  certifies,  pursuant  to  the  3 1st  section  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  that  upon  the  trial  of  this  action 
the  yalidity  of  the  Pit's  letters  patent,  No.  — ,  dated  &c.,  came  into 
question. 

35.  Like  Certificate  as  to  Proof  of  Particulars  of  Breaches — Patents^ 

i^c.  Act,  1883,  s.  29. 

And  this  Court  certifies,  pursuant  to  the  29th  section  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  that  [in  the  trial  of  this  action 
the  Bit  proved  the  particulars  of  breaches  deliyered  by  him]  or  [the 
particulars  of  objections  deliyered  by  the  Deft  were  reasonable  and 
proper]. 

NOTES. 
HEARING  OF  ACTION. 

As  to  the  procedure  on  hearing  in  camerd  where  the  Deft  denies  infringe- 
ment, but  objects  to  state  in  open  Court  the  process  he  actually  adopts,  on 
the  ground  that  it  is  the  subject  of  a  valuable  secret,  of  the  benefit  of  which 
he  would  be  deprived  by  disclosure,  see  Badische,  <fcc.  Fdbrik  v.  Levinstein^  24 
Ch.  D.  156. 

Where  there  is  contradictory  evidence  on  a  scientific  point,  the  Court  is  at 
liberty  to  obtain  independent  scientific  assistance  to  give  advice  upon  which 
the  judgment  may  be  founded  :  S,  C, 

An  objection  for  want  of  parties  ought  not  to  be  postponed  to  the  hearing 
when  no  impediment  exists  to  raising  it  earlier:  Sheehan  v.  Q,  E.  By,  Co,, 
16  Ch.  p.  69. 

On  dismissing  action,  the  Court  declined  to  insert  a  declaration  of  infringe- 
ment ** if  the  patent  were  valid"  :  Blakey  v.  Latham^  W.  N.  (88)  126. 

As  to  the  position  of  third  parties  in  an  action  for  infringement  of  patent, 
see  Edison  y.  Swan  United  Electric  Co.,  41  Ch.  D.  28,  C.  A. 

As  to  giving  certificate  as  to  validity  of  patent  bein^  called  in  question,  and 
as  to  reasonableness  of  particulars  of  breacnes  and  objection,  v,  pp.  665,  666. 

ACCOUNT  OF  FBOFITS  OB  DAKAQES. 

It  is  now  conclusively  settled  that  a  patentee  is  not  entitled,  since  21  &  22 
y.  c.  27,  both  to  an  account  of  profits  (which  amounts  to  a  condonation  of  the 
infringement)  and  an  inquiry  as  to  damages,  but  must  elect  which  he  will 
take :  De  Vitre  v.  Betts,  L.  R.  6  H.  L.  319 ;  Neilson  v.  Betts,  L.  R.  5  H.  L.  1  ; 
Needhnm  v.  OxUyy  11  W.  R.  852 ;  2  N.  R.  388;  8  L.  T.  604;  United  Horse 
Shoe  Co.  V.  Stewart,  13  App.  Ca.  401 ;  Watson  v.  Holliday,  30  W.  R.  747 ;  52 
L.  J.  Ch.  543 ;  31  W.  R.  536 ;  48  L.  T.  545 ;  Siddell  v.  Vickers,  9  Rep.  Pat. 
Cas.  153,  161  (gr.  v.,  as  to  the  difficulty  of  working  out  an  account  of 
profits). 

In  Hill  V.  Evans,  Jan.  29,  1862,  A.  293,  it  appears  that  the  order  was  for 
an  injunction,  an  account  of  profits,  '^  and  of  such  other  compensation  as  is 
fit  to  be  awarded  in  respect  of  such  making,  use  and  exercise  ;  but  accord- 
ing to  the  report  of  this  case  (4  D.  F.  &  J.  288),  the  account  was  directed 
unless  the  Pit  pi*eferred  liberty  to  bring  an  action  for  damages. 

And  see  Betts  v.  Vitre,  11  Jur.  N.  S.  9,  where  it  was  said  that  if  the  Pit 
chose  to  waive  the  account  of  profits,  he  was  to  be  at  liberty  to  proceed  at 
law  for  damages ;  though  in  Betts  v.  Neilson,  3  Ch.  429,  the  right  of  Pit  to 
the  double  relief  had  been  affirmed  on  the  authority  of  the  decree  in  HiU  v. 
Evans,  sup. 

At  law  damages  were  considered  as  compensation  for  the  loss  of  profits 
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prior  to  the  action :  see  Hofland  t.  Fox,  3  £1.  &  BL  977,  where  after  final 
judgment,  the  account  of  profits  was  limited  to  profits  made  by  Deft  pending 
the  action,  and  after  notice  that  such  account  would  be  zequized :  Yidi  t. 
Smithy  lb.  969,  where  the  account  directed,  pending  the  action,  of  all  fatme 
sales  by  Deft,  was  '*  on  condition  of  Pit  agreeing  to  waiye  all  daim  for  more 
than  nominal  damages  at  the  trial  of  the  action,  and  on  condition  of,  in  case 
yerdict  and  jud^ent  were  for  Defts,  Pit  undertaking  to  pay  to  Defis  the 
expense  of  keepmg  such  account." 

And  see  Walton  v.  Lavater,  8  C.  B.  N.  S.  162 ;  Flwood  v.  Chridy,  18  C.  R 
N.  S.  498,  for  form  of  rule  or  order  for  account  at  law. 

As  to  the  principles  to  be  adopted  in  the  assessment  of  damages  and  ascer- 
tainment of  pecuniary  loss  sustained,  see  Pneumatic  Tyre  Co,  y.  Pundun 
Proof,  «tc.  Co.,  16  Eep.  Pat.  Cas.  209 ;  BritM  Motcr  Syndicate,  Ld.  t.  Taylor, 
(19()6)  1  Ch.  577. 

After  judgment  restraining  infringement,  with  inquiry  as  to  damages, 
there  is  no  power  to  direct  a  trial  by  jnry  on  the  question  of  damages: 
AmTtcan  Braided  Wire  Co.  y.  Thompson,  5  xtep.  Pat.  Oas.  638. 

Where  sales  haye  been  made  by  the  Defts,  and  the  Pits  haye  reduced  tiiesr 
prices  in  consequence  of  such  competition,  the  measiire  of  damages  to  the 
Plte)  is  the  amount  of  profits  which  would  haye  been  made  by  them  if  all  tiie 
sales  had  been  made  by  them  at  original  prices,  after  making  allowance  ibr 
the  increased  sales  attributable  to  the  connection  and  exertions  of  the  Defts, 
and  to  the  reduction  in  prices :  American  Braided  Wire  Co.  v.  Tkomstm,  44 
Ch.  D.  274,  C.  A. ;  distinguishing  United  Horse  Shoe  Co.  v.  Stetcari,  13  App. 
Ca.  401,  where  the  reduction  of  prices  was  due  to  the  competition  of  otheis 
besides  the  Defts,  and  therefore'  the  Pits  were  not  entitled  to  additioDsl 
damages  in  respect  of  the  reduction. 

Defts  are  not  entitled  to  set  off  the  yalue  of  infringing  articles  deliyered 
up  after  judgment,  nor  sums  recoyered  in  preyious  actions  by  Pits  from 
manufacturers  from  whom  the  Defts  bought :  United  Telephone  Co.  y.  WaUcer, 
oQ  L.  T.  508. 

Where  Deft  admitted  some  infringements  and  denied  others,  on  the  Pit 
moying  for  judgment  on  admissions  the  inquiry  was  confined  to  damages 
arising  from  the  admitted  infringements :  United  Telephone  Co.  y.  Donohoe, 
31  Ch.  p.  399,  C.  A. 

In  aid  of  the  account,  an  order  may  be  made  on  Defts  for  production  and 
inspection  of  their  books  :  Saxly  y.  Easterbrook,  L.  E.  7  Ex.  207 ;  and  the 
names  and  addresses  of  customers  must  be  disclosed :  Saccharin  Corp.  v. 
Chemicals  and  Dru<fs  Co.,  (1900)  2  Ch.  556. 

The  account  under  a  patent  being  incident  to  the  right  to  an  injunction 
against  future  infringement  might  be  lost  by  its  expiration  or  by  delay: 
Smith  y.  L.  <t  S.  W.  By.,  Kay,  408 ;  Price's  Patent  Co.  y.  Bauwen*s  Pat.  Co., 
4  K.  &  J.  727  ;  Baily  y.  Taylor,  1  R.  &  M.  73. 

By  the  Patents,  &o.  Act,  1883,  s.  17,  sub-s.  4  (b),  if  any  proceeding  is 
taken  in  respect  of  an  infringement  of  patent  committed  after  a  failure  to 
make  any  payment  within  the  prescribed  time,  and  before  enhirgement 
thereof,  the  Court  may  refuse  to  giye  any  damages  in  respect  of  such  infringe- 
ment ;  and  by  sect.  20,  where  an  amendment  by  way  of  disclaimer,  correction, 
or  explanation  has  been  allowed,  no  damages  shall  be  giyen  in  respect  of  the 
use  of  the  invention  before  the  disclaimer,  correction,  or  explanation,  unless 
the  patentee  satisfies  the  Court  that  his  original  claim  was  framed  in  good 
faith,  and  with  reasonable  skill  and  knowledge. 

And  though  the  expiration  of  the  patent  during  the  litigation  will  not 
deprive  the  Pit  of  his  relief  in  damages  or  by  account  {Davenport  y.  By  lands, 
1  Eq.  302 ;  Fox  y.  Dellestable,  15  W.  E.  194),  the  Court  refused  to  entertain  a 
bill  for  the  mere  purpose  of  diamages  where  it  was  filed  so  immediately  before 
the  patent  expired  that  no  interlocutory  injunction  could  have  been  obtained : 
Bttts  y.  Gallais,  10  Eq.  392. 

For  the  distinction  between  the  form  of  inquiry  in  a  patent  suit,  "What 
damages  the  Pit  has  sustained,"  and  in  a  trade  mark  case,  *'  What  damages, 
if  any,  the  Pit  has  sustained,"  see  Davenport  y.  Bylanda,  L.  B.  1  Eq.  ^; 
Form  16,  p.  631,  and  Form  32,  p.  662,  sup.;  and  as  to  the  measore  of 
damages,  Penn  y.  Jack,  5  Eq.  81. 

Where  a  patentee  assigns  to  two  persons  in  moieties,  each  assignee  can 
work  the  patent  without  Ming  liable  to  account  to  the  other  for  pronts ;  and 
this,  though  one  of  the  assignees  be  mortgagee  of  the  other's  moiety ;  Sttm 
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V.  Rogers,  (1893^  A.  C.  232;  H.  L.  affirming  C.  A.,  (1892)  2  Ch.  13;  and 
approving  Mathers  v.  Oreeiiy  L.  R.  1  Ch.  29 ;  34  Beav.  170. 

In  aid  of  the  inquiry  as  to  damages  the  Deft  must  give  full  discovery,  and 
Bet  out  the  names  and  addresses  of  the  persons  to  whom  machines,  made  in 
infringement  of  the  patent,  have  been  sold ;  but  not  the  names  of  agents 
'where  there  is  nothing  to  show  that  any  agents  have  been  employed : 
Murray  v.  Clavton,  15  Eq.  115,  sup.  Form  30,  p.  661. 

As  to  the  right  of  a  licensee  to  repudiate  his  licence,  see  Ridges  v.  MuUiner, 
10  Rep.  Pat.  Gas.  1,  following  Crossley  v.  Dixofi,  10  H.  L.  0.  293. 

In  taking  the  account  against  a  licensee  of  all  articles  made  by  him  under 
his  licence,  he  is  not  to  adduce  documentary  evidence  for  the  purpose  of 
showing  that  the  patent  was  bad  for  want  of  novelty :  Adie  v.  Clarke,  24  W.  R. 
1007  ;  affd.  2  App.  Ca.  423 ;  Crossley  v.  Dixoriy  10  H.  L.  0.  293 ;  Notan  v. 
Brookes,  7  H.  &  N.  499 ;  though  he  is  not,  it  seems,  after  his  licence  has 
expired,  estopped  from  disputing  the  validity  of  the  patent :  Dangerfield  v. 
Jones,  13  L.  T.  142. 

The  right  of  a  patentee  to  an  account  of  profits  is  not  a  demand  *^  in  the 
nature  of  unliquidated  damages  arising  otherwise  than  by  reason  of  contract," 
within  the  Bankruptcy  Act,  1869,  s.  31  (see  now  46  &  47  V.  c.  52,  s.  37, 
sub-s.  1),  so  as  to  he  incapable  of  being  proved  in  the  bankruptcy  of  the 
infringer :  Wats<m  v.  Holliday,  20  Ch.  D.  780. 

The  Palatine  Court  of  Lancaster  had  no  jurisdiction  to  give  damages  in 
lieu  of  injunction :  Proctor  v.  Bayley,  42  Ch.  D.  390 ;  59  L.  J.  Ch.  12 ;  but 
see  now  Cnancery  of  Lancaster  Act,  1890  (53  &  54  Y.  c.  23),  s.  3. 


COSTS. 

The  costs  in  patent  actions  are  regulated  b^  the  Patents,  &c.  Act,  1883, 
providing,  by  sect.  29,  sub-sect.  6,  that  in  taxation  regard  shall  be  had  to  the 
particulars  delivered  by  the  Pit  and  Deft,  and  that  they  respectively  shall  not 
be  allowed  any  costs,  in  respect  of  any  particular  delivered  by  them,  unless 
the  same  is  certified  by  the  Court  or  a  Judge  to  have  been  proven,  or  to  have 
been  reasonable  and  proper,  without  regara  to  the  general  costs  of  the  case. 
By  sect.  31 ,  the  Court  or  a  Judge  in  an  action  for  infringement  may  certify 
that  the  validity  of  the  patent  came  in  question,  and  if  the  Court  or  a  Judge 
BO  certifies,  then  in  any  subsequent  action  (i.e.,  commenced  after  certificate 
granted:  Saccharin  Corp,  v.  Anglo-Contiiiental  Chemical  Works,  (1901)  1  Ch. 
414)  for  infrin^ment  the  Pit  in  that  action,  on  obtaining  a  final  order  or 
judgment  in  his  favour,  shall  have  his  full  eosts,  charges,  and  expenses  as 
between  solr  and  client,  unless  the  Court  or  Judge  trying  the  action  certifies 
that  he  ought  not  to  have  the  same. 

As  to  the  meaning  of  **full  costs"  (under  Copyright  Act,  1842,  s.  26), 
see  Avery  v.  Wood,  (1891)  3  Ch.  115,  C.  A. 

Section  31  of  the  Act  of  1883  is  substituted  for  sect.  43  of  15  &  16  V.  c.  83, 
which,  however,  required  that  the  Judge  should  certify  "on  the  record," 
and  under  that  section  the  certificate  was  endorsed  on  a  copy  of  the  pleadings, 
and  was  signed  by  the  Judge,  but  now  the  certificates  under  sects.  29 
(sub-sect.  6)  and  31  of  the  Act  of  1883  are  embodied  in  the  judgment  or 
order  of  the  Court :  v,  sup,  p.  663,  Forms  34  and  35. 

Under  the  former  section,  it  was  held  that,  notwithstanding  the  provision 
entitling  the  Pit  to  costs,  the  decree  or  order  should  contain  an  express 
direction  for  taxation  of  the  costs  as  between  solr  and  client :  see  Lister  v. 
Leather,  4  K.  &  J.  425 ;  Ilill  v.  Evans,  4  D.  F.  &  J.  288,  309 ;  Needham  v. 
ChrJey,  11  W.  R.  852  (and  see,  under  the  recent  Act,  United  Telephone  Co,  v. 
Patterson,  60  L.  T.  315) ;  and  that  to  obtain  the  certificate  of  the  Judge 
the  validity  of  the  patent  must  have  been  actually  contested,  and  the  resiut 
must  not  merely  be  in  favour  of  Pit  on  verdict  taken  by  consent :  Stocker  v. 
Rodgers,  1  C.  &  K.  99;  and  see  Greaves  v.  E.  C,  Ry.  Co,,  1  Ell.  &  E.  961 ; 
BoviU  V.  Hadley,  17  C.  B.  N.  S.  435 ;  nor,  on  the  other  hand,  in  favour  of 
Deft  on  election  by  Pit  to  be  non-suited  :  Hcmihall  v.  Bloomer,  10  Ex.  538 ; 
and  without  the  certificate  no  costs  in  respect  of  his  particulars  of  objection 
could  be  allowed :  8,  C,  But  this  rule  was  held  inapplicable  to  the  case  of 
Pit  dismissing  his  own  bill  before  the  hearing :  Bailey  v.  Kynock,  20  Eq. 
632 ;  and  see  Pamdl  v.  Mort,  Liddell  &  Co,,  29  Ch.  D.  325,  C.  A.,  where  it 
was  held  that  the  Court  had  power  to  allow  costs  of  witnesses  brought  up  to 
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support  particulara  of  objectiouB,  but  not  called  because  the  Pits  had  Tizta- 
ally  been  non-suited ;  and  see  Edmunds  on  Patents,  453. 

And  after  the  validit}r  of  the  patent  has  once  been 'established,  and  certi- 
ficate given,  a  patentee  is  entitled  to  full  costs  in  any  subsequent  proceedinfis 
to  protect  his  rights,  although  the  validity  of  his  patent  is  not  disputed: 
DavenpoH  v.  Ryland$,  35  L.  J.  Ch.  204 ;  1  £<j.  302. 

The  certificate  under  sect.  31  is  not  a  judgment  or  order  appealable 
under  sect.  19  of  Jud.  Act,  1873 :  Haslam  Foundry  y.  Hall,  20  Q.  B.  D.  491, 
C.  A. 

The  operation  of  sect.  29  is  not  confined  to  cases  where  the  action  is  brought 
to  trial.  In  the  absence  (however  arising)  of  the  certificate  under  sub-sect. 
6,  the  costs  of  particulars  cannot  be  recovered  under  an  order  for  pavment  of 
the  costs  of  the  action:  Middleton  v.  Bradley,  (1895)  2  Ch.  716.  The  certi- 
ficate under  sect.  29,  sub-sect.  6,  will  not  be  granted  unless  the  Court  is 
satisfied,  upon  knowledge  derived  from  the  trial  of  the  action,  that  the 

Earticulars  are  reasonable  and  proper :  Germ  Milling  Co.  v.  Bobifiaon,  55 
I.  T.  282 ;  and  where  the  Pit's  case  breaks  down  at  the  opening,  so  that  it  is 
not  necessary  to  go  into  the  Deft's  case,  the  Court  will  not  go  into  the 
particulars  merely  for  the  pur|)ose  of  certifying,  and  the  Deft,  for  whom 
judgment  is  given  with  costs,  wUl  not  get  the  costs  of  them :  LongboUom  v. 
Shaw,  43  Ch.  D.  46 ;  and  see  Oddy  v.  Smith,  5  Bep.  Pat.  Cas.  503 ;  Mandk- 
herg  v.  Morley,  W.  N.  (95),  p.  9;  72  L.  T.  106;  43  W.  B.  266;  64 
L.  J.  Ch.  245 ;  Wilcox  and  Gvbhs  v.  Janea,  (1897)  2  Ch.  71.  Where,  the 
question  of  invalidity  of  patent  not  having  been  gone  into,  no  certificate  is 
given  as  to  particulars  of  objections  to  validity,  and  the  costs  thereof  are 
conseauently  disallowed,  the  Pit  is  not  entitled  to  set  off,  as  against  costs 
payable  by  him,  costs  incurred  in  consequence  of  the  particulars ;  and  the 
taxing  master  cannot,  under  O.  Lxy,  27  (20,  21),  enter  into  the  question 
whether  the  particulars  were  improper:  Oarrard  y.  Edge,  44  Ch.  D.  224, 
C.  A. 

Where  judgment  for  the  Pits  is  given  in  default  of  appearance  by  the 
Defts,  the  Court  has  jurisdiction  under  sect.  29,  to  certify  that  the  Pits' 
particulars  of  breaches  were  reasonable  and  proper :  Pntumatic  Tyre  Co.  v. 
J.  Parr  &  Co.,  W.  N.  (96J  88  (13);  75  L.  T.  488. 

The  Court  of  Appeal  nas  jurisdiction  to  grant  a  certificate  under  the 
section :  Cole  v.  Saqui,  40  Ch.  D.  132,  C.  A. ;  q.  v.  for  observations  as  to  the 
effect  of  the  section  in  throwing  an  unnecessary  duty  upon  the  Court. 

As  to  the  allowance  of  remuneration  to  scientific  witnesses,  and  the 
expense  of  prepaiing  a  models  as  proper  items  of  cost  in  a  patent  suit,  see 
JJatley  v.  Kynock,  20  Eq.  632 ;  and  see  Smith  v.  BuUer,  19  Eq.  473  (dis- 
allowing as  ^'luxuries''  drawings  of  exhibits,  for  the  purpose  of  being 
attached  to  the  margin  of  the  briefs);  and  Automatic  Weighing  Co,  v. 
Knight,  W.  N.  (88)  250  (that  only  one  scientific  witness  need  be  called  if 
able  to  give  sufficient  evidence);  and  v.  aup.  Chap.  XVII.,  ** Costs," 
p.  307. 

Where  the  Pit  failed  in  establishing  validity,  but  succeeded  on  infringe- 
ment, he  paid  the  general  costs,  but  had  a  set-off  for  costs  occasioned  by 
the  issue  of  infringement :  Badische  Anilin  v.  Levingtein,  29  Ch.  D.  366,  C.  A. 

Where  the  validity  of  the  patent  has  been  upheld  by  the  Court,  the  Deft  is 
estopped  from  Si^;am  denying  it  in  a  subsequent  action,  even  though  he 
alleges  that  anticipations  have  been  since  discovered :  Shoe  Machinery  Co.  v. 
Cutlan,  (1896)  1  Ch.  667. 

Where  particulars  of  objections  for  want  of  novelty  included  spedficationB 
of  prior  patents,  which  in  the  result  proved  useful  m  assisting  the  Court  to 
decide  that  the  patent,  though  novel,  was  bad  for  disconformity,  the  Court 
certified  that  the  particulars  were  *'  reasonable  and  proper  without  regard  to 
the  general  costs  of  the  action  "  :  Castner  Kellner  Alkali  Co.  y.  Commercial 
Development  Corp.,  (1899)  1  Ch.  803,  C.  A. 

Where  the  Deft  denied  infringement,  which  issue  was  decided  against 
him,  but  judgment  went  for  him  on  the  ground  of  want  of  novelty,  he  was 
not  entitled  to  the  costs  of  the  issue  of  infringement :  Phillips  v.  Ivel  Cycle 
Co.,  62  L.  T.  392;  BinningUm  v.  Hill,  8  Pop.  Pat.  Cas.  326;  and  similarly 
where  infringement  was  not  found,  but  validity  of  patent  was :  Tweedale  v, 
Aahworth,  8  Kep.  Pat.  Cas.  49.  Where  Deft  on  being  served  witii  the  writ 
offered  to  give  an  undertaking  which  the  Pit  ought  to  haye  accepted,  the 
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Court  deprived  him  of  costs  other  than  costs  down  to  the  date  of  the  offer, 
and  of  the  day's  appearance :  Jenkins  v.  Hopcy  (1896)  1  Ch.  278. 

As  to  the  auowanoe  of  costs  on  the  higher  scale  where  scientific  witnesses 
are  necessarily  called,  see  Ellington  v.  Clark,  58  L.  T.  40,  818 ;  Wenfiam  Oaa 
Co,  V.  Champion  Oas  Lamp  Co,,  8  Eep.  Pat.  Cas.  313;  smdaup,  Chap.XVII., 
pp.  261,  307. 


Section  VIII. — ^Infringement  of  Copyright. 

1.  Judgment  far  perpetual  Injunction  agaimt  Infringement  of 

Copyright. 

Let  the  Deft  M.,  his  workmen  &c.,  be  perpetually  restrained  from 
publishing,  printing,  selling,  delivering  or  otherwise  disposing  of,  or 
causing  or  (knowingly)  permitting  to  be  published,  printed,  sold, 
delivered  or  otherwise  disposed  of,  any  copies  or  copy  of  his  book  in 
the  Fit's  (bill)  mentioned,  called  ''  The  Imperial  Directoiy  of  London 
for  1866,"  containing  the  divisions  headed— "Streets"— ** Official' '— 
"Parliamentary" — "Court" — &c.,  or  any  or  either  of  them,  or  any 
part  of  them  respectively. — ^Deft  to  pay  Pit's  costs  of  suit  to  be  taxed — 
all  further  proceedings  except  for  executing  the  decree  to  be  stayed. — 
See  Kelly  v.  Morris,  V.-C.  W.,  8  karch,  1866,  A.  779 ;  1  Eq.  697. 


2.  Interlocutory  Injunction  agaimt  Infringement  of  Copyright — 

tcithout  specifying  Pirated  Parts, 

Let  the  Deft,  his  servants  &c.,  be  restrained  from  further  printing, 
publishing,  selling,  or  otherwise  disposing  of  any  copy  or  copies  of  a 
book  called  "A  New  and  Comprehensive  Gazetteer,"  containing  any 
article  or  articles,  passage  or  passages,  copied,  taken,  or  colourably 
altered  from  a  book  called  "The  Topographical  Dictionary  of  England," 
published  by  the  Pits;  until  &c. — See  Lewis  v.  Fullarton,  M.  E., 
16  July,  1839;  8,  C,  2  Beav.  6. 

The  usual  undertaking  as  to  damages  would  dow  bo  required. 

For  the  like  order  against  publiBning  a  book  containing  specified  parts 
taken  from  Pit's  work,  or  any  passages,  copied,  taken,  or  colourably  altered 
therefrom,  see  Jarrold  v.  Houlston,  3  £.  &  J.  722. 


3.  Injunction  staying  Infringement^  and  specifying  Pirated  Parts, 

UsuAi.  undertaking. — ^Let  the  Defts,  their  workmen  &c.,  be  restrained 
from  publishing,  selling,  or  advertising  for  sale  the  work  called  &c., 
in  the  (bill)  mentioned,  or  any  words  containing  the  extracts  in  the  — 
paragraph  of  the  (bill)  mentioned,  or  any  of  them,  and  from  parting 


668  Ityunctions.  [chap.  xxxi. 

with  the  possession  of  any  copies  of  the  said  work  now  in  their  pos- 
session or  under  their  control ;  until  &c. — See  Smith  y.  Chaiio,  Y.-C.  H., 
18  Dec.  1874,  B.  8463;  23  W.  E.  290. 


4.  Perpetual  Injunction  against  Printers  and  Publishers  of  Pirated 
Directory — Accau7it  of  Copies  sold  and  unsold — Delivery  up  of 
the  latter — Payment  of  Net  Profits  of  the  former. 

Let  the  Defts,  their  manager,  canvassers,  agents,  clerks,  com- 
positors, printers,  workmen,  and  serrants,  be  perpetually  restrained 
from  further  printing,  publishing,  seUing,  delivering,  or  other- 
wise disposing  of  the  book  called  '^The  Architect's  &c.  Directorj," 
alleged  to  be  copied  and  pirated  by  the  Deft  W.,  as  in  the  (bill) 
mentioned,  or  any  copy  or  copies  thereof,  and  any  future  edition 
thereof,  and  from  copying  or  pirating  from  any  edition  of  any  of  the 
Fit's  Directories  in  the  (biU)  mentioned,  and  every  part  thereof  re- 
spectively, and  any  copy  thereof  and  extract  therefrom  respectively, 
and  (from  copying,  &c.,  from)  the  Defts'  Directory  and  every  part 
thereof  so  alleged  to  have  been  copied  and  pirated  as  aforesaid,  and 
(from)  the  copy  and  manuscript  from  which  the  same  was  printed, 
and  (from)  every  copy  thereof  and  extract  therefrom,  in  the  prepara- 
tion of,  or  for  the  purpose  of  assisting  in  the  preparation  of,  any 
future  edition  of  the  Defts'  said  Directory,  or  any  other  Directory; 
And  Let  the  following,  &c.  1 .  An  account  of  the  number  of  copies  of 
the  Defts'  Directory  so  printed,  and  of  the  number  thereof  so  pub- 
lished by  the  Deft  W.  as  aforesaid,  which  the  Defts  or  any  other 
person  &c.  by  their  or  any  of  their  order,  or  for  their  or  any  of  their 
use,  have  sold  or  disposed  of ;  and  the  number  of  copies  now  remain- 
ing on  hand  unsold,  or  undisposed  of.  2.  An  account  of  all  cmd  every 
sum  or  sums  of  money  received  by  the  Defts,  and  each  of  them,  or  by 
any  other  person  &c.  upon  or  by  the  sale  of  such  copies  as  have  been 
sold  or  disposed  of  as  aforesaid,  and  also  in  respect  of  the  extra  lines 
and  advertisements  contained  in  the  Defts'  sedd  Directory,  and  of  the 
profits  made  by  the  Defts  arising  out  of  their  printing  and  publishing 
their  (said)  Directory ;  And  Let  the  Defts  pay  to  the  Fit  K.  what  upon 
taking  the  said  accounts  shall  be  certified  to  be  the  net  profit  arising 
from  the  printing  and  publication  of  the  Defts'  (said)  Directory ;  And 
Let  all  copies  of  the  Defts'  (said)  Directory  which  remain  unsold  and 
are  in  the  possession  or  power  of  the  Defts  or  any  or  either  of  them, 
and  all  printed  sheets  forming  or  intended  to  form  part  of  the  same, 
be  delivered  up  by  the  Defts  to  the  Pit  for  destruction. — Liberty  to 
apply.— iTtf/Zy  v.  Hodffe,  V.-C.  J.,  11  Jan.  1870,  A.  121. 

5.  Injunction  against  using  Blocks /or  Advertising. 

Let  the  Defts  E.  A.  E.,  T.  H.  A.  E.,  M.  8.  E.,  and  H.  &  Co.  (other 
than  the  printers),   their  servants  and  agents,   be  restrained,  until 
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judgment  &c.,  from  printing  selling,  or  publishing  any  copy  or 
copies  of  BO  much  of  the  Fit's  book  in  the  writ  mentioned  as  consists 
of  headings  (not  forming  part  of  advertisements  therein),  so  or  in 
such  a  way  as  to  infringe  the  Pit's  copyright  in  such  headings,  and 
also  from  displaying  or  using  for  the  purpose  of  obtaining  advertise- 
ments for  any  work  other  than  the  Pit's  said  work  so  much  of  the 
copies  of  the  Defts'  book  already  printed  as  consists  of  such  headings 
as  aforesaid,  and  from  using  blocks  or  materials  obtained  by  the 
Defts  E.  A.  E.  and  T.  H.  A.  E.,  or  either  of  them,  while  in  the 
employment  of  the  Pit,  and  for  the  purposes  of  his  said  work,  or  any 
copies  thereof  for  the  purposes  of  any  work  other  than  the  said  work 
of  the  Pit.  But  this  order  is  not  to  extend  to  prevent  the  Defts,  or 
any  of  them,  making  legitimate  use  of  the  Pit's  work,  or  any  part 
thereof,  for  the  purposes  of  obtaining  advertisements  or  otherwise, 
[nor  to  prevent  the  Defts  or  any  of  them  from  publishing  any  copy  of 
any  blocks  at  the  request  or  by  direction  of  the  owners  thereof]  ;  And 
the  Defts  M.,  Son  &  Co.,  Ld.  {the  printer s)^  by  their  counsel,  under- 
taking not  to  infringe  the  Pit's  copyright  in  the  headings  of  the  Pit's 
work,  and  for  that  purpose  to  destroy  the  translations  of  all  such 
headings;  Let  the  Defts  M.,  Son  &  Co.,  be  at  liberty  to  deliver  the 
specimen  copies  with  the  headings  destroyed  as  aforesaid  to  the  Defts, 
or  any  of  them,  to  be  held  by  them  subject  to  the  terms  of  this  order. 
— Costs  to  be  costs  in  the  action. — See  Lamb  v.  Evans ,  Chitty,  J., 
12  Aug.  1892,  B.  1181;  (1892)  3  Ch.  462;  affirmed  by  C.  A.,  23 
Nov.  1892,  B.  1553;  (1893)  1  Ch.  218,  C.  A.,  when  the  words  in 
square  brackets  were  added. 

6.  Another  Form  of  Delivery  up. 

And  if  on  taking  the  said  account  it  shall  appear  that  there  are  any 
such  net  profits,  Let  the  Defts,  B.  A.  &  Co.,  within  fourteen  days  after 
the  date  of  the  Master's  certificate,  deliver  to  the  Pits,  H.  &  L., 
all  copies  of  the  said  book  which  remain  imsold  and  are  in  the 
possession  or  power  of  the  Defts  or  any  of  them,  and  all  printed  sheets 
and  illustrations  forming  or  intended  to  form  part  of  the  same ;  but  if 
on  taking  the  said  accounts  it  shall  appear  that  there  are  no  such  net 
profits,  Let  the  said  Defts,  B.  A.  &  Co.,  within  fourteen  days  after  the 
date  of  the  said  Master's  certificate,  deliver  to  the  Pits,  H.  &  L., 
for  destruction,  the  copies  remaining  unsold  of  the  said  book,  and  all 
printed  sheets  and  illustrations  forming  or  intended  to  form  the 
original  drawings  and  blocks  used  for  the  illustration  of  the  said  book, 
and  all  blocks  and  plates  in  their  possession  or  power  taken  from  the 
original  drawings  or  any  of  them. — Defts  to  pay  Pits'  costs. — Hole  t. 
Bradbury,  Fry,  J.,  28  July,  1879,  A.  1673 ;  12  Ch.  D.  886. 

7.  Injufiction  against  assigning  Benefit  of  Publishing  Agreement. 

Upon  motion  &c.,  upon  usual  undertaking  as  to  damages.  And  the 
Deft  H.  A.  M.  by  his  counsel  undertaking  until  judgment  or  further 


670  Injunctions.  [chap.  xxn. 

order  not,  without  the  consent  of  the  Judge,  to  sell  except  in  the 
ordinaiy  course  of  business  any  of  the  books,  and  not,  without  the 
consent  of  the  Judge,  to  sell  or  part  with  any  of  the  plates,  blocks  and 
other  property  in  his  possession  or  under  his  control  under  or  by  yirtue 
of  the  three  agreements  in  the  indorsement  of  the  said  writ  of  summons 
mentioned,  and  also  not  to  sell  or  assign,  or  purport  to  sell  or  assign, 
without  the  Pit's  consent,  the  benefits,  rights,  or  interests  arising 
under  or  by  virtue  of  such  agreements,  Let  the  Deft  co.,  their  servants 
and  agents,  be  restrained  until  judgment  or  further  order  from  sellisg 
or  parting  with,  or  purporting  to  sell,  without  the  consent  of  the  Pit, 
any  of  the  property  or  assets  in  the  possession  or  under  the  control  of 
the  Deft  co.  under  or  by  virtue  or  in  pursuance  of  the  said  three 
several  agreements  in  writing  made  between  the  Pit  of  the  one  part 
and  the  Deft  co.  of  the  other  part,  which  agreements  are  contained  in 
letters  dated  &c.,  with  reference  to  the  printing  and  publication  of  a 
novel  called  '*  The  Angel  of  the  Bevolution,"  the  second  of  which  is 
dated  &c.,  with  reference  to  the  printing  and  publication  of  a  novel 
called  '<  Olga  Romanoff  "  or  ''  The  Syren  of  the  Skies,"  and  the  third 
of  which  is  dated  &c.,  with  reference  to  the  printing  and  publication 
of  a  novel  called  ^'The  Outlaws  of  the  Air,"  and  from  selling  or 
assigning,  or.  purporting  to  sell  or  assign,  without  the  like  consent,  the 
benefits,  rights,  and  interests  alleged  by  the  Deft  co.  to  be  now  vested 
in  them  under  the  same  three  agreements  or  any  of  them. — ^Oosts  to  be 
costs  in  action. — ^liberty  to  apply* — See  Oriffiths  v.  Tower  Publishing 
Co.,  Stirling,  J.,  80  Oct.,  1896,  A.  4145 ;  (1897)  1  Ch.  21. 

For  injunction  against  publishinK  the  play  **  Never  too  Late  to  Mend," 
without  first  omittmg  all  scenes  and  passajies  identical  with  or  only  colour- 
ably  differing  from  scenes  and  passages  m  the  Fit's  play  of  **  Gk>ld,"  wilh 
leave  to  Pit  to  bring  an  action  as  to  Deft's  alleged  infringement  of  his  novel 
foimded  on  **  Qold,"  from  which  novel,  Deft  alleged,  ne  had  adapted  his 
play,  see  Beade  v.  Lacy,  1  J.  &  H.  524. 

For  injunction  against  publishing  a  dramatised  version  of  '*  Lady  Audley's 
Secret"  and  •*  Aurora  Floyd,"  see  Tinaley  v.  Lacy,  1  H.  &  M.  747. 

And  against  publishing  separately  articles  written  by  Pit  for  a  periodical 
which  Defts  had  purchased,  Pit  having  reserved  his  copyright,  see  Maykew 
V.  Maxioell,  1  J.  &  H.  312. 

For  injunction  against  publication  in  a  provincial  newspaper  of  articles 
taken  verbatim  from  a  magazine,  see  Maxwell  v.  Somerton,  22  W.  B.  313. 

For  injunctions  against  publishing  an  abridgment  of  '*  Cook's  Voyages," 
see  Nicol  v.  Kearslty,  L.  C,  16  Aug.  1784,  B.  461 ;  the  *•  Edinbureh Review," 
Longman  v.  Murray,  L.  C,  6  May,  1807,  B.  510;  the  report  oi  the  Privy 
Council's  inquiry  into  the  conduct  of  the  P.  of  W.,  -4.  O,  v.  Blagdon,  L.  C, 
11  March,  180S,  A.  269. 

For  order  for  injunction  to  stay  Defts  from  printing,  publishing,  and 
selling,  or  causing,  or  being  in  any  way  concerned  in  printing,  &c.,  or 
exposing  for  sale,  or  otherwise  disposing  of,  any  copy  or  copies  of  a  third 
or  any  subsequent  edition  of  the  Pit's  book  called  **The  Practice  of 
Photography,  &c." ;  and  that  the  Defts  deliver  up  to  the  Pit  the  unsold 
copies  of  the  work,  and  ^y  the  sum  agreed  on  as  the  profits  of  the  copies 
sold,  and  his  costs  of  suit  to  be  taxed,  see  JDelfe  v.  DelamoUe^  Y.-C.  W., 
5  Aug.  1857,  A.  1709 ;  8.  C,  3  K.  &  J.  581. 

For  similar  order  for  the  delivery  up,  and  destruction  by  the  Clerk  of 
Record  and  Writs,  of  pirated  copies,  see  Prince  Albert  v.  Strange,  2  D.  &  S. 
717. 

For  injunction  to  restrain  the  Defts  from  printing,  publishing,  selling,  or 
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otherwise  disposing  of,  and  from  offering  or  exposing  for  sale,  a  bird's-eye 
view  or  plan  of  Paris  and  its  fortifications ;  and  tiie  Defts  to  deliver  up  to  the 
Pits  all  unsold  copies  of  the  said  view  or  plan  now  in  their  possession  or 
power,  with  inquiry  as  to  damages,  and  Deits  to  pay  costs,  see  Stannard  v. 
Harnsim,  V.-C.  B.,  19  Nov.  1870,  B.  2882 ;  19  W.  R.  811 ;  24  L.  T.  570. 

For  the  principle  upon  which  in  a  suit  to  stay  piracy  of  parts  of  the  Pit's 
work  by  tne  subsequent  author  of  a  book  on  the  same  subject  damages 
should  be  assessed,  see  Pike  v.  Nicholas,  5  Ch.  260,  n.  (though  on  appeal  the 
order  was  reversed  J. 

For  injunctions  to  restrain  an  infringement  of  copyright  in  a  popular  song, 
see  ChappellY.  Sheard;  C\  v.  Davidson,  8  D.  M.  &  G.  1;  2  K.  &  J.  117, 
123. 


8.  Injunction  against  Piracy  of  original  Notes  in  an  English  Edition 

of  an  American  Work. 

Usual  undertaking. — ^Let  Defts,  The  Newsagents  &c.  Co.,  their 
servants  &c.,  be  restrained  from  publishing,  selling,  exposing  for 
sale,  or  distributing  within  the  British  dominions  any  copies  or  copy 
of  No.  26  of  the  serial  work  described  in  (par.  —  of  the  bill)  as  *'  The 
Boy's  Companion  and  British  Traveller,"  or  any  part  thereof 
containing  any  notes,  alterations  or  other  matter  contained  in 
the  work  registered  in  the  book  of  registry  of  the  Stationers'  Co. 
under  the  title  **  Artemus  Ward,  his  Book,  with  Notes  and  Preface  by 
the  Editor  of  the  Biglow  Papers,  London:  J.  C.  Hotten  &c.,"  not 
being  part  of  the  author's  work  intituled  '' Artemus  Ward,  his  Book, 
with  many  Comic  Illustrations,"  published  in  America,  but  the  pro- 
duction of  the  Pit  or  of  his  skill  or  labour,  or  any  other  numbers  or 
number  in  continuation  thereof,  or  any  other  works  or  work  con- 
taining any  such  matters  or  matter  as  aforesaid ;  until  &c. ;  And  Let 
the  Deft  W.,  his  servants  &c.,  be  in  like  manner  restrained  from 
delivering  up  to  the  Defts,  The  Newsagents  &c.  Co.,  or  any  persons 
or  person  whomsoever,  except  under  the  order' of  this  Court,  any 
copies  or  copy  of  the  same  No.  26  of  the  said  serial  work,  so  printed 
and  published  by  the  said  Defts  respectively  as  aforesaid,  now  remain- 
ing in  the  possession  or  power  of  the  said  Deft  W.  as  the  printer 
thereof,  or  otherwise,  until  &c. — Hotten  t.  The  Newsagents^  ^c,  Co,, 
V.-C.  W.,  16  Nov.  1865,  A.  2070. 


9.  Injunction  against  Publishing  in  this  Country  a  Book  printed  in 

America, 

Upon  motion  &c.,  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Defts,  and  counsel  for  both  parties  consenting  to  treat  the 
hearing  of  this  motion  as  the  trial  of  this  action,  Let  the  Defts,  their 
servants  and  agents,  be  perpetually  restrained  from  importing  into, 
printing,  publishing,  selling,  delivering,  or  otherwise  disposing  of  in 
this  country,  any  copy  or  copies  of,  or  causing  or  permitting  to  be 
imported  into,  published,  sold,  or  otherwise  disposed  of  in  this  country, 
any  copy  or  copies  of  the  books  called  <'  The  A  B  C  of  Animals  "  and 
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''The  A  B  0  of  Nature,"  or  either  of  them,  or  any  copy  or  oopies  of 
any  book  or  books  containing  any  plate  or  plates,  illustration  or 
illustrations,  letterpress  or  descriptions,  passage  or  passages,  copied, 
taken,  or  colourably  altered  from  the  Fit's  books  called  "  The  Alpha- 
bet of  Animals "  and  ''The  Globe  Alphabet,"  or  either  of  them;  And 
Let  the  Defts  forthwith  return  to  America  all  copies  of  the  said  books 
in  their  possession  or  power,  and  within  one  month  from  the  date 
of  this  order  file  an  affidavit  in  this  action  stating  that  they  have 
done  so ;  Let  an  inquiry  be  made  what  profits  have  been  made  and 
realized  by  the  Defts  by  the  sale  of  the  said  books,  "  The  A  B  C  of 
Animals"  and  "The  A  B  0  of  Nature,"  or  either  of  them,  with 
liberty  to  apply  in  Chambers  after  result  of  such  inquiry. — ^Let  Defts 
pay  costs  of  action  up  to  and  including  judgment. —  Warne  t.  Lawrence^ 
Kay,  J.,  18  March,  1886,  B.  475. 


10.  Injunction  against  Infringement  in  a  Play  of  Copyright  in  a 
Novel — Objectionable  Passages  Cancelled. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Fits  and  Deft,  Let  the  Deft,  his  servants  and  agents,  be  per- 
petually restrained  from  printing  or  otherwise  multipMng  copies  of 
his  play  called  "  Little  Lord  Fauntleroy,"  containing  any  passages 
copied,  taken,  or  colourably  altered  from  the  Fits'  book  entitled  "  Little 
Lord  Fauntleroy,"  so  as  to  infringe  the  Fits'  copyright  in  the  novel  or 
tale  called  "  Little  Lord  Eauntleroy,"  of  which  the  Fits  are  the  regis- 
tered proprietors ;  and  Let  Deft  state  on  oath  how  many  copies  of  the 
said  play  exist,  and  extract  and  deliver  up  to  the  Fits  to  be  cancelled 
all  passages  in  such  copies  of  the  said  play  taken  or  extracted  from, 
or  colourably  altered  from  the  said  novel  or  tale,  and  produce  all  the 
copies  of  his  said  play  to  the  Fits  or  their  solrs  so  as  to  satisfy  them 
that  the  objectionable  passages  have  been  extracted  and  delivered  up. 
—  Warne  v.  Seebohm,  Stirling,  J.,  10  May,  1888,  B.  698  ;  39  Ch.  D.  73. 


11.  Dramatic  Copyright — Interlocutory  Injunction  continued  during 

existence  of  Copyright, 

Let  the  injunction  awarded  by  the  order  dated  &c.,  to  restrain  the 
Deft  W.,  his  servants  &c.,  and  agents,  until  &c.,  from  announcing  for 
representation,  by  the  circulation  of  playbills  or  otherwise,  and  from 
representing  or  causing  to  be  represented  the  dramatic  piece  or  enter- 
tainment advertised  by  him  as  in  the  (biU)  mentioned,  or  any  other 
dramatic  piece  or  entertainment  of  which  the  title,  scenes,  or  incidents 
are  copied  or  imitated  or  colourably  altered  from  the  title,  scenes  or 
incidents  of  the  Fit's  drama  in  the  (bill)  mentioned,  and  therein  called 
"  Flying  Scud"  &c.,  be  continued  until  the  expiration  of  the  Fit's 
copyright  in  the  said  drama. — Boucicault  v.  JVarde,  V.-C.  W.,  16  Jan. 
1868,  A.  58. 
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12.  Copyright  of  Designs. 

UsTJAi.  nndertaking. — Let  the  Deft  0.  his  Beryants  &o.,  be  restrained 
until  after  the  &c.,  from  selling  the  design  in  the  (bill)  mentioned, 
and  from  applying  the  same,  or  any  colourable  imitation  thereof,  to  any 
substance  or  article  of  manufacture,  and  in  particular  from  manu- 
facturing ornamental  sweetmeats  made  so  as  to  resemble  those  of  the 
Pit ;  and  from  selling  or  offering  or  exposing  for  sale  any  substance  or 
article  of  manufacture  to  which  the  said  design  has  been  applied ;  and 
in  particular  the  ornamental  sweetmeats  manufactured  by  the  Deft  &o., 
as  in  the  (bill)  mentioned,  or  any  omamentiil  sweetmeats  made  so  as  to 
resemble  those  of  the  Pit. — Sparagnapane  v.  Coombs,  V.-C.  J.,  19  March, 
1869,  B.  696. 

For  an  injunction  under  25  &  26  V.  0.  68  (Copyright  in  Fine  Arts  Act, 
1862)  to  restrain  publication  of  an  engraving  from  a  photograph  of  the 
Bishop  of  Oxford,  see  Mowbray  y.  Tilt,  V.-C.  W.,  6  June,  1867,  B.  212. 

For  order  continuing  injunction  granted  under  the  Copyright  of  Desi^s 
Act  (5  &  6  y.  c.  100),  and  for  delivery  up  of  articles  specified,  and  taxation 
and  payment  of  costs,  and  staying  all  proceedings,  except  in  case  of  a  breach 
of  the  injunction,  see  McRae  v.  Holdsvforthy  2  D.  &  S.  499. 

For  inquiry  whether  the  copper- plate  published  by  the  Deft,  entitled  &c., 
was  of  the  same  size  and  scale,  and  had  the  same  marginal  notes  and  direc- 
tions or  instructions,  and  was  in  all  respects  the  same  as  the  first  plate 
published  by  the  Pit,  entitled  &c.,  save  an  affected  variation  in  the  historical 
and  geographical  anecdotes  in  the  margin  &c.,  see  Jeffery  v.  Bowles,  L.  C, 
17  March.  1770;  1  Dick.  429. 

For  like  order,  see  TruslerY.  CummingSy  L.  C,  11  May,  1775,  B.  284; 
1  Dick.  429,  note. 


13.  Restraining  Sale  of  Photographs. 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Deft,  treat  motion  as  trial  of  action  ;  Let  Deft  A.  B.,  trading  as 
&c.,  his  agents  and  servants,  and  every  of  them,  be  perpetually  re- 
strained from  selling  or  offering  for  sale,  or  exposing  by  way  of 
advertisement  or  otherwise,  a  certain  photograph  of  the  Pit  got  up  as 
a  Christmas  card,  and  from  selling  or  exposing  for  sale  or  otherwise 
dealing  with  such  photograph. — Pollard  v.  Moll,  North,  J.,  20  Dec. 
1888,  B.  1561;  40  Ch.  D.  345  {nom.  Pollards.  Photographic  Com- 
pany). 


NOTES. 
nrraUNGEMENT  OF  COPYRIGHT— EIGHT  TO  INJUNCJTIOK. 

In  deciding  questions  of  alleged  infringement  of  copyright  (where  extracts 
have  admitt^ly  been  made  from  the  Pit's  work),  the  Court  will  have  regard 
to  the  quantity  and  vidue  of  the  matter  taken  and  republished  without  the 
exercise  of  independent  thought  and  labour,  and  to  the  prejudice  to  the  sale 
of  the  original  work  by  the  appropriation,  even  with  acknowledgment  and 
without  any  dishonest  intention,  and  republication  in  a  cheaper  form  of  the 
results  of  the  Pit's  labour :  Scott  v.  Stanford,  3  Eq.  718  ;  Jarrold  v.  HouUton, 
3  K.  &  J.  716  (laying  down  the  tests  of  the  animus  furandi) ;  FoUom  v.  Marah, 
2  Story,  £q.  Jur.  s.  943,  n. ;  Kerr,  367. 

VOL.  I.  XX 
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The  question  will  be  whether  there  has  been  ''a  legitimate  use  of  the 
Pit's  publication  in  the  fair  exercise  of  a  mental  operation  desernng  the 
character  of  an  original  work"  :  Wilkim  t.  Aikin,  17  Ves.  422. 

Or,  again,  '*  Has  such  mental  labour  been  bestowed  upon  what  has  been 
taken— lias  it  been  subjected  to  such  revision  and  correction  as  to  produce  an 
original  result  ?  "  Sjjiera  y.  Brown,  6  W.  B.  352  (French  Dictionary  case). 

See  also  HoHai  v.  AHhur,  1 II.  &  M.  603;  Jarrold  v.  Heywond,  18  W.  Bt 
279 ;  Whittingham  v.  Wooler,  2  Sw.  428 ;  Mawman  v.  Tegg,  2  Buss.  385 ; 
Bramwell  v.  Halcomb,  3  My.  &  Or.  737 ;  Ager  v.  P.  A  0.  Cu.,  26  CL  D.  637, 
642  (Standard  Telegram  Code  case). 

Information  on  matters  of  common  knowledge  open  to  all  who  ^ek  to 
obtain  it  (e.^.,  addresses  for  a  directory  or  distances  for  a  road-book)  must  be 
obtained  at  the  compiler's  own  expense,  as  the  result  of  his  own  independent 
labour;  '*and  the  only  use  that  he  can  legitimately  make  of  a  preYioaB 
publication  is  to  verify  his  own  calculations  and  results  when  obtained": 
Kelly  V.  MorriSy  1  Eq.  697  (*•  London  Directory"  case),  mp.  Form  1 ;  Mcrrii 
V.  Ashbee,  7  Eq.  34;  Cox  v.  Land  and  Water  Co.^  9  Eq.  324;  LewU  T. 
FuVarton,  2  Beay.  6,  sup.  Form  2,  p.  667. 

The  use  which  a  rival  author  may  make  of  a  former  work  on  the  same 
subject  as  a  guide  to  the  same  common  sources  of  information  is  discnaaed 
and  explained  in  Pike  v.  Nicholas ;  Morris  v.  Wright,  6  Ch.  251,  279  (to  some 
extent  modifying  the  unqualified  strictness  with  which  the  use  of  the 
previous  work  by  a  subsequent  author  or  compiler  was  limited  in  JTe//^  t. 
Morris,  sup.] ;  and  see  Moffatt  v.  Gill,  84  L.  T.  452 ;  49  W.  B.  438. 

As  stated  in  Hogg  v.  Scott,  18  Eq.  458,  **  the  true  principle  is  that  the  Deft 
is  not  at  liberty  to  use  or  avail  himself  of  the  labour  which  the  Pit  has  been 
at  for  the  purpose  of  producing  his  work — that  is,  in  fact,  merely  to  take 
away  the  result  of  another  man  s  labour,  or,  in  other  words,  his  property." 

Identity  of  object  and  **  intent"  in  the  original  and  copy  is  a  material 
element  when  portions  of  the  one  have  been  bodily  transferred  to  the  other: 
Bradbury  v.  Hotteu,  L.  B.  8  Ex.  1. 

For  the  application  of  these  principles  to  the  case  of  inserting  in  a  sab- 
sequent  work,  for  the  purpose  of  increasing  its  value,  extracts  from  works  in 
which  copyright  exists,  see  Smith  v.  Chatto,  23  W.  B.  290  ('*  Thackerayana "). 
And  see  Tinsley  v.  Lacy,  1  H.  &  M.  747;  Pike  v.  Nicholas,  17  W.  B.  842; 
Campbell  v.  Scott,  11  Sim.  31 ;   Wame  <fc  Co,  v.  Seebohm,  39  Ch.  D.  73. 

The  law  of  dramatic  copyright  is  governed  by  the  same  principles ;  and  to 
constitute  infringement,  material  and  substantial  parte  of  the  play  mnst 
have  been  token :  Chatterton  v.  Cave,  L.  B.  10  C.  P.  572 ;  2  C.  P.  D.  43,  C.  A.; 
3  App.  Ca.  483 ;   WameY.  Seebohm,  39  Ch.  D.  73. 

Tne  fraudulent  adoption  of  a  title  which  is  original  may  be  restrained  by 
injunction  :  Weldon  y.  Dicks,  10  Ch.  D.  247 ;  Metzler  v.  Wood,  8  Ch.  D.  606, 
C.  A. ;  secus,  if  the  title  is  a  mere  hackneyed  phrase,  long  in  common  use : 
Dicks  V.  Yates,  18  Ch.  D.  76,  C.  A. ;  and  that  in  general  there  can  be  no 
copyright  in  the  title  or  name  of  a  work,  see  lb,  89,  93 ;  though  an  exdusiTe 
right  may  be  capable  of  esteblishmeut  on  the  principles  appucable  to  trade 
marks  or  names :  see  Schove  v.  Schmincke,  33  Ch.  D.  546. 

The  assignee  for  a  term  of  a  copyright  will  not  be  restrained  from  selling 
after  the  expiration  of  the  term  copies  printed  by  him  during  it :  Howitt  v. 
Hall,  10  W.  B.  381 ;  6  L.  T.  348;  and  the  assignor  is  similarly  entitled,  in 
the  absence  of  special  contract  to  the  contrary,  to  sell  copies  printed  by  him 
before  the  assignment:  Taylor  v.  Pillow,  7  Eq.  418;  but  where  an  agree- 
ment between  author  and  publisher  is  personal  to  the  latter,  the  benefit  of  it 
cannot  be  assigned :  Hole  v.  Bradbury,  12  Ch.  D.  886 ;  OrijffUhs  v.  Towr 
Publishing  Co.,  (1897)  1  Ch.  21,  Form  7,  sup.  p.  669. 

For  the  distinction,  under  5  &  6  V.  c.  45,  s.  17,  between  "importing  for 
sale"  and  "selling  knowingly"  foreign  piracies  <rf  copyiirfit,  see  Cooper y. 
Whittingham,  15  Ch.  D.  501 ;  and  that  persons  responsiDle  K»r  thepubhcatioD 
of  a  printed  work  do  not  ipso  facto  "  cause  "  it  to  be  "minted  "  witnin  sect.  15 
of  the  Act,  see  Kelly  v.  Oavin  atid  Lloyds,  (1901)  1  Ch,  374. 

PB00EDT7BE. 

According  to  modem  practice,  the  Court  takes  upon  itself  the  duty  of 
going  through  the  two  works,  and  of  determining  by  comparison  what  is  the 
quantity  of  pirated  matter:  see  Pike  y.  Nicholas,  17  W.  ±U  842;  Jarrold r. 
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ffoulston,  3  K.  &  J.  708  ;  Spiers  v.  Broivn,  6  W.  E.  352 ;  Murray  v.  Bogue,  1 
Dr.  368 ;  Chaitertm  v.  Care,  2  C.  P.  D.  42 ;  3  App.  Ca.  483. 

In  this  comparison  the  principle  that  **if  Deft  will  take  Pit's  com  and 
mix  it  with  his  own,  the  whole  shall  be  taken  to  be  Pit's,"  will,  it  seems,  be 
applied:  Stevens  v.  Wildy,  19  L.  J.  Ch.  190. 

And  a  Deft  must  bear  all  the  mischief  and  loss  which  the  separation  (of 
what  belongs  to  him  from  what  belongs  to  Pit)  may  occasion :  Matuman  v. 
2W,  2  Huss.  391. 

The  Deft  in  cases  of  alleged  piracy  must  give  full  discovery  as  to  the 
original  sources  from  which  he  assorts  that  he  has  derived  his  information : 
Kelly  V.  Wymariy  17  W.  R.  399;  and  his  original  MS.  is  important  evidence 
on  the  question  of  bona  fides :  Eotten  v.  Arthur,  1  H.  &  M.  603 ;  Spiers  v. 
Brown ,  sup. 

The  practice  has  been  to  allege  generally  in  the  bill  or  afiBdavit  tiiat  the 
Deft'swork  contains  several  passajB^s  which  have  been  pirated  from  the  Pit's 
work,  without  specifying  the  particular  passages ;  and  when  the  injunction 
is  moved  for,  marked  copies  of  the  two  books  are  usually  produced  for  the 
use  of  the  Court:  Sweei  v.  Maugham,  11  Sim.  61. 

Until  the  Deft's  work  has  been  published,  and  there  is  evidence  of  the 
actual  contents,  an  injunction  will  not  be  granted  upon  evidence  by  the  Pit 
of  the  mode  employed  by  the  Deft  in  preparing  his  work :  Morris  v.  Wright, 
6  Ch.  279. 

Where  the  injunction  would  operate  harshly,  the  Court  will  not  suspend 
publication  altogether  until  the  hearing  of  the  cause,  but  grant  the  injunction 
m  a  modified  form :  Ainstoorth  v.  BenUey,  14  W.  R.  630. 

On  the  question  whether,  independently  of  sect.  23  of  the  Copyright  Act, 
1842,  there  is  jurisdiction  to  order  delivery  up  of  pirated  copies  for  destruc- 
tion to  the  Pit,  though  he  may  not  have  been  the  registered  proprietor  of  the 
invaded  work  when  such  copies  were  published,  see  Hole  v.  Bradbury,  12 
Ch.  D.  886,  901 ;  Isaacs  v.  Fiddemann,  49  L.  J.  Ch.  412;  42  L.  T.  395;  and 
that  the  rights  of  an  assignee  for  the  purpose  of  making  copies  of  a  painting 
are  limited  by  the  terms  of  the  contract,  see  Lucas  y.  Cooke,  13  Ch.  D.  872, 
sup. :  Tuck  V.  Priester,  19  Q.  B.  D.  629,  C.  A. 

Dut  after  injunction  granted.  Deft  will  not  be.  allowed,  without  Pit's 
consent,  to  continue  the  sale  of  copies  of  a  book  already  published,  even  on 
terms  of  keeping  an  account :  Sweet  y.  Maugham,  11  Sim.  51. 


▲OOOITIVT. 

The  right  to  an  account  is  incident  to  the  perpetual  injunction  at  the 
hearing :  ParroU  v.  Palmer,  3  M.  &  K.  632 ;  Baily  v.  Taylor,  1  R.  &  M.  73. 

In  Pike  v.  Nicholas,  5  Ch.  260,  n.,  it  is  stated  that  m  cases  of  literary 
piracy  the  Deft  must  account  for  every  copy  of  his  work  sold,  aa  if  it  had  been 
a  copy  of  Pit's,  and  pay  Pit  the  profit  which  he  would  have  received  from 
the  sale  of  so  many  additional  copies;  and  see  Muddock  v.  Blackwood,  (1898) 
1  Ch.  58,  where  Pit  was  held  entitled  to  delivery  up  of  the  copies  in  the 
Deft's  possession  and  damages  representing  the  actual  amount  of  the  proceeds 
of  the  copies  sold,  and  not  merely  of  the  profit  on  sale.  But  see  Colburn 
V.  Simms,  2  Ha.  560;  Del/e  v.  DelamoUe,  3  K.  &  J.  581 ;  from  which  it 
appears  that  the  Pit  whose  copyright  has  been  infringed  is  not  entitled  to 
more  than  an  account  of  the  net  profits  of  the  actual  sales. 

For  the  purposes  of  the  account,  Pit  may  require  Deft  to  set  out  the 
number  of  pirated  copies  sold  by  him,  and  may  continue  the  suit  until  such 
discovery  is  given :  Stevens  v.  BreU,  12  W.  R.  572 ;  10  L.  T.  231. 
.  Printers  who  knowingly  print  a  piracy  for  publication  are  tortfeasors 
jointly  with  their  cuerfcomers,  and jointiyliable  in  damages  to  those  whose 
copyright  is  infringed :  Lamb  v.  Evam,  W.  N.  (95)  156  (2). 


KEOISTBATIOir  Ain>  TITLB  TO  SITE. 

That  copyright  exists  by  statute  only,  see  Reade  v.  Conquett,  9  C.  B.  N.  S. 
768 ;  Jefferys  v.  Boosey,  4  H.  L.  C.  833 ;  Caird  v.  Sime,  12  App.  Ca.  326,  343. 

Registration  is,  by  5  &  6  Y.  c.  45,  s.  24,  made  a  condition  precedent  to  any 
legal  proceedings  in  respect  of  infringement  of  copyright :  Liverpool  Oeneral 

zz2 
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Brokers  Assoc,  v.  Commercial  Press  Tdtgram  Bureaux ^  (1897)  2  Q.  B.  1  (not 
following  dictum  of  Cockbom,  C.  J.,  in  Wood  y.  Boosey,  L.  K.  2  Q.  B.  340) ; 
but  not  to  the  existence  of  the  copyright :  Oouhaud  t.  Wallace,  25  W.  E.  604 ; 
36  L.  T.  704 ;  if  effected  on  the  same  day  as,  but  before  the  issue  of,  the  writ, 
it  is  sufficient :  WarM  v,  Lawrence,  34  W.  B.  452 ;  54  L.  T.  171. 

The  effect  of  this  statute  upon  a  work,  the  first  edition  of  which  was 
published  before  1  July,  1842  (when  registration  was  not  a  condition  pre- 
cedent to  the  title  to  sue),  is  that  the  new  matter  contained  in  subsequent 
editions  cannot  be  protected  by  suit  until  registration :  Murray  t.  Bogue, 
1  Drew.  353.  • 

Begistration  in  the  name  of  a  person  who  is  a  mere  agent  or  nominee  of 
the  proprietor  of  the  copyright,  and  not  a  trustee  for  him,  is  bad;  and 
joinder  of  the  unregistered  proprietor  as  co-Pit  will  not  render  an  action  for 
infringement  of  the  copyright  maintainable :  Ptfty  v.  Taylor,  (1897)  1  Ch. 
465;  following  London  Printing  and  Publishing  Alliance  y.  Cox,  (1891)  3  Ch. 
291. 

Begistration  of  the  first  number  of  a  magazine  is  sufficient  for  j>rotection 
of  a  serial  published  therein  in  successiye  numbers,  without  registering  eyery 
subsequent  number :  Henderson  y.  Maxwell,  4  Ch.  D.  163 ;  Bradbury  y.  Sliarp, 
W.  N.  (91)  143  (where  a  perpetual  injunction  was  granted) ;  but  registration 
must  follow,  and  not  precede  publication :  5  Ch.  D.  892. 

Begistration  effected  at  the  time  of  commencing  the  action,  though  subse- 
quent to  the  date  of  the  piracy,  giyes  Pit  the  nght  to  deliyery  up  of  the 
pirated  copies :  Isaacs  y.  Fiddeman,  49  L,  J.  Ch.  412 ;  42  L.  T.  395. 

In  the  case  of  copyright  in  paintings,  drawings,  and  photographs,  no  action 
shall  be  sustainable,  nor  any  penalty  be  recoyerable  m  respect  of  anything 
done  before  registration :  Fine  Arts  Copyright  Act,  1862  (25  &  26  Y.  c.  6vH), 
8.  4 ;  but  independently  of  the  statute  tnere  may  bo  a  right  to  an  injunction 
and  damages :  see  Tudc  y.  Pr tester,  19  Q.  B.  D.  629,  C.  A.  Begistration  of 
a  painting  is  only  primd  facie  eyidence  of  proprietorship,  and  may  be  rebutted 
by  the  terms  of  the  assignment  of  the  copyright  by  the  owner  to  the  person 
who  has  made  the  registration:  Lucas  y.  Cooke,  13  Ch.  D.  872. 

Under  the  Fine  Arts  Copyright  Act,  1862,  it  is  not  necessary  that  any 
agreement  in  writing  should  oe  made  or  entered  on  the  register  where  regis- 
tration is  in  the  name  of  the  person  for  or  on  behalf  of  whom  a  drawing  is 
made  or  executed  for  a  good  or  yaluable  consideration:  Petty  y.  Taylor, 
(1897)  1  Ch.  465. 

An  author  whose  copyright  is  infringed  in  an^  manner  mentioned  in 
sect.  6  of  the  Fine  Arts  Copyright  Act,  1862,  is  entitled  to  recoyer  separate 
penalties  against  eyexy  infringer,  whether  principal  or  agent,  master  or 
seryant:  &Lschtt  y.  London  Illustrated  Standard  Co,,  (1900)  1  Ch.  73; 
HiUesheimer  y.  Faulkners,  W.  N.  (01)  171,  C.  A. ;  following  Exp,  Beat, 
L.  B.  3  Q.  B.  387 ;  and  see  Ellis  y.  Marshall  &  Son,  64  L.  J.  Q.  B.  757; 
and  as  to  minimum  penalty,  v.  inf.  p.  680. 

The  proyisions  of  5  &  6  Y.  c.  45,  ss.  3,  13,  24,  as  to  registration  must  be 
strictly  complied  with  to  enable  proceedings  for  infringement  of  copyright  to 
be  mamtained.  A  wrong  statement  of  the  date  of  first  publication  is  fatal 
to  the  suit :  Page  y.  Wisden,  17  W.  B.  483 ;  20  L.  T.  435 ;  Low  y.  Bnutledge, 
1  Ch.  42;  3  H.  L.  100;  and  not  only  the  year  and  month,  but  also  the 
actual  day  of  first  publication  must  bie  entered :  CvlUvgridge  y.  Emmott,  57 
L.  T.  864 ;  and  where  there  are  seyeral  editions,  in  the  nature  of  reprints, 
the  time  of  publication  of  the  first  must  be  giyen :  Thomas  y.  Turner,  33 
Ch.  D.  292,  C.  A. ;  and  see  Hayujard  y.  Lely,  66  L.  T.  ^l%\  Maihieson  y. 
Earrod,  7  £q.  270 ;  Wood  y.  Boosey,  L.  B.  2  Q.  B.  340 ;  and  the  name  and 
address  of  the  first  publisher :  Coote  y.  Judd,  23  Ch.  D.  727. 

Where  an  author  registers  a  series  of  contributions  to  a  periodical,  stating 
as  the  date  of  first  publication  the  date  when  the  first  part  was  published  in 
the  periodical,  the  registration  under  s.  19  of  the  Copyright  Act,  1842  (5  &  6 
Y.  c.  45),  protects  each  contribution  of  the  series  subsequently  published : 
Johnson  y.Newnes,  (1894)  3  Ch.  663. 

A  proprietor  of  copyright  in  a  book  who  has  a  remedy  for  infringement  by 
a  **  special  action  on  the  case  "  under  s.  15  of  the  Copyright  Act,  1842,  may, 
if  he  thinks  fit,  sue  the  offender  under  s.  23  either  in  detinue  or  in  troyer  or 
both  combined,  and  all  the  remedies  under  both  sections  may  be  pursued  by 
action  in  the  Chancery  Diyision :  Muddock  y.  Blackwood,  (1898)  1  Ch.  68. 
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Mere  registi-ation  of  the  title  of  an  intended  work  does  not  ^ve  copyright 
in  the  title  before  publication,  eo  as  to  entitle  the  person  registering  to  restrain 
the  use  of  the  tfUe  by  another :  Maxwell  v.  Eogg,  2  Ch.  307  ;  and  see  Dicks 
V.  Yates,  IS  Ch.  D.  76,  88,  C.  A. 

There  is  nothing  in  5  &  6  V.  c.  45  (s.  18,  or  elsewhere),  to  jjrevent  joint 
ownership  in  the  proprietors  of  several  newspapers  of  copyright  in  an  article : 
Trade  Auxiliary  Co,  v.  Middlesbrough  Trade  Assoc,,  40  Uh.  D.  425,  C.  A. 

The  terms  necessary  under  sect.  18  of  5  &  6  V.  c.  45,  for  the  vestiog  of 
copyright  need  not  be  in  writing,  but  from  the  fact  of  employment  and 
payment  it  may  be  inferred  that  the  copyright  was  to  belong  to  the  em- 
plover  :  Lamb  v.  Evans,  (1893)  1  Ch.  225,  227,  C.  A. ;  Sweet  v.  Benning,  16 
0.  B.  484. 

An  assignment  of  copyright  must  be  in  writing:  Leyland  v.  Stewart, 
4Ch.  D.  419. 

As  to  what  is  a  sufficient  notice  of  objection  to  registration  of  copyright 
under  sect.  16,  aeo  Hole  v.  Bradbury,  12  Ch.  D.  886;  Haywardy.  Lely,  66 
L.  T.  418. 

In  the  case  of  copyright  in  a  design  the  copyright  runs  from  registration ; 
and  before  delivery  on  sale  of  any  articles  to  which  the  design  is  applied,  the 
proprietor  must  furnish  to  the  comptroller  the  proper  number  of  representa- 
tions or  specimens,  and  mark  the  goods  in  the  prescribed  form,  so  as  to  show 
that  the  design  is  registered :  46  &  47  V.  c.  57,  s.  60. 


INTERNATIONAL  AND  DBAMATIO  GOPYBIOHT. 

Under  the  International  Copyrig^ht  Acts,  7  &  8  Y.  c.  12,  and  15  &  16  Y.  c.  12, 
a  British  subject  first  publismng  in  a  country  with  which  there  is  no  inter- 
national copyright  treaty  is  not  entitled  to  copyright  in  this  country: 
Boucicault  V.  Delafield,  1  JB[.  &  M.  697.  But  an  alien  (citizen  of  a  country 
with  which  there  is  no  copyright  treaty),  resident  here  at  the  time  of  print- 
ing and  publication  in  this  country,  is  entitled  to  copyright  and  protection 
from  infringement :  Low  v.  Boutledge,  1  Ch.  42 ;  3  H.  L.  100 ;  and,  per 
LL.  Cairns  and  Westbury,  pubHcation,  and  not  residence,  in  the  United 
Kingdom  gives  the  right  to  protection.  And  see  Jefferys  v.  Boosey,  4  H.  L.  C. 
815;  Ollendorff  T.  Black,  4  D.  &  S.  209. 

Sect.  10  of  the  IntematioDal  Copyright  Act,  1844  (7  &  8  Y.  c.  12),  does  not 
form  a  complete  code  as  to  the  importiEition  of  copies  printed  abroad ;  and 
under  ss.  3  and  10  of  that  Act,  and  ss.  15  aod  17  of  the  Copyright  Act,  1842 

i5  &  6  Y.  c.  45),  where  the  owner  of  copyright  could,  if  his  book  had  been 
irst  published  nere,  have  restrained  the  importation  of  copies,  the  owner  of 
British  international  copyright  in  a  book  first  published  in  a  forei^  country 
is  in  like  manner  entitled  to  restrain  the  importation  of  copies  printed 
there  by  the  owner  of  the  copyright  in  that  coimtry :  Pitt  Pitts  v.  George  & 
Co.,  (1896)  2  Ch.  866,  C.  A. 

As  to  the  effect  of  the  International  Copyright  Act,  1886  (49  &  50  Y.  o.  33), 
8.  6,  and  that  the  proviso  in  that  section  protecting  **  rights  or  interests 
arising  from  or  in  connection  "  with  works  produced  before  the  date  of  an 
order  in  coimcil  with  respect  to  a  foreign  country,  operates  in  favoiur  of  a 
person  who  has  before  such  date  purchased  and  performed  a  foreign  piece  of 
music,  see  Moul  v.  Oroetiings,  (1891)  2  Q.  B.  443,  C.  A. 

And  that  proprietors  of  a  trade  mark  have  an  interest  in  advertising  it, 
which  may  be  **  subsiBting  and  valuable"  within  the  meaning  of,  and  pro- 
tected by,  the  proviso,  see  Schauer  v.  Field,  (1893)  1  Ch.  35. 

The  Act  of  1886  cannot  be  construed  so  as  to  revive  or  create  anew  a  right 
which  had  expired  before  the  passing  of  the  Act,  or  so  as  to  confer  a  new 
right  on  the  former  owner  of  an  expired  right,  without  any  fresh  act  done  by 
huQ  :  Lauri  v.  Benad,  (1892)  3  Ch.  402.  Sect.  6  of  the  Act  is  retrospective, 
and  applies  to  works  produced  before  Dec.  6th,  1887,  when  the  Order  in 
Ooimcil  of  Nov.  28th,  1887,  came  into  operation,  and  before  or  after  the  pass- 
ingof  the  Act:  Han/ataengl  Art  Co,  v.  Holhway,  (1893)  2  Q.  B.  1. 

The  joint  effect  of  s.  2,  sub-s.  3,  of  the  International  Copyright  Act,  1886, 
ftn4  Artr  2  of  the  Berne  Conveption,  is  t^at  an  author  suing  in  Ex^gW^  in 
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respect  of  an  infringement  of  f oreigp  copyright  must  prove  that  he  is  entitled 
to  protection  in  the  country  of  origin  of  the  work,  but,  that  right  once  estab- 
lished, his  remedy  depends  entirely  on  the  English  law :  Baschtt  y.  London 
IlluBtrated  Standard  Co.,  (1900)  1  Ch.  73. 

Having  regard  to  s.  4  of  the  International  Copyright  Act,  1886.  and  to  the 
terms  of  the  Order  in  Council  of  Nov.  28th,  1887,  adopting  the  Berne  Con- 
vention of  Sept.  5th,  1887,  re^tration  under  the  Fine  Arts  Copyright  Act, 
1862,  is  not  necessary  to  entitle  the  owner  of  the  English  copyright  in  a 
forei^m  painting  to  sue  for  infringement;  Han/staeru/l  v.  American  Tobacco 
Co.,  (1895)  1  Q.  B.  347,  C.  A. ;  approving  Han/siaengl  Art  Puhluhing  Co.  v. 
HoUouay,  (1893)  2  Q.  B.  1 ;  and  disapproving  FUhburn  v.  Holling^head,  (1891) 
2  Ch.  371. 

The  word  ''published"  in  s.  11  of  the  International  Copyright  Act,  1886, 
is  applicable  to  a  painting,  and  the  country  where  it  is  firei  published  is  the 
country  of  origin  mentioned  in  Art.  2  of  the  Berne  Convention,  so  that  com- 
pliance with  the  law  of  that  country  confers  the  right  to  sue  for  infringement 
in  this  country :  Uanfstaengl  v.  American  Tobacco  Co.,  (1895)  1  Q.  B.  347, 
0.  A. 

Copyright  is  divisible  so  as  to  be  claimed  for  such  portion  of  a  work  as  is 
first  published  in  this  countrjr :  Low  v.  Ward,  6  Eq.  415. 

The  adapter  of  a  play  who  introduces  into  his  version  material  alterations 
is  the  ''author  of  a  dramatic  piece"  within  the  Dramatic  Copyright  Act 
(3  &  4  W.  IV.  c.  15),  but  if  he  has  assigned  the  provincial  rights  therein,  he 
cannot,  without  the  concurrence  of  his  assignee,  maintain  an  action  against 
an  infringer  of  those  rights :  Trte  v.  Bou-kett,  74  L.  T.  77. 

In  the  case  of  a  foreign  dramatic  work  the  translation  required  in  order 
to  give  the  author  or  his  assignee  the  benefit  of  15  &  16  V.  c.  12,  must  be  of 
the  whole  work,  without  alteration  or  omission,  and  not  a  mere  imitation 
and  adaptation  for  the  English  stage :  WoodT,  Chart,  10  Eq.  193  {Frou-F'rou 
case).  And  see  the  Amendment  Act,  38  Y.  c.  12 ;  but  in  order  to  obtain 
protection,  the  translation  need  not  be  absolutely  literal,  it  is  sufficient  if  it 
IS  substantially  a  translation  :  Lauri  v.  Benad,  sup. 

An  English  Court  has  no  jurisdiction,  at  the  instance  of  the  English  pro- 
prietor of  the  performing  right  of  a  musical  dramatic  work  of  an  English 
author,  to  restrain  a  threatened  infringement  by  a  British  subject  in  any 
foreign  country  comprised  in  the  International  Copyright  Union:  "  Morocco 
Bound  "  Syndicate,  Ld.  v.  Harris,  (1895)  1  Ch.  534. 

Under  the  Dramatic  Copyright  Act,  1833,  s.  1,  and  Art.  2  of  the  Berne 
Convention,  the  English  proprietor  enjoys  in  any  country  of  the  Union  the 
rights  which  the  law  of  that  coimtry  gives  to  natives  of  that  country ;  and, 
therefore,  proceedings  by  him  to  restrain  an  infringement  in  that  country 
by  a  Britisn  subject  must  be  taken  in  the  Courts  and  according  to  the  law  of 
that  country :  "  Morocco  Bound  "  Syndioaie  v.  Harris,  (1895)  1  Ch.  534. 

Dramatic  compositions  are  "published"  by  public  representation:  Boud^ 
cauH  V.  Chatterton,  5  Ch.  D.  267. 

The  part  owner  of  a  dramatic  entertainment  cannot  grant  a  lioenoe  for  its 
representation  without  the  consent  of  the  other  owners :  Powdl  v.  Head,  12 
Ch.  D.  686;  and  although  the  registered  owners  of  a  copyright  take  as 
tenants  in  common,  vet  any  one  or  more  may  sue  a  stranger  for  infringement 
of  the  entire  copyright :  Lauri  v.  Renad,  sup. 


StTHSCABT  07  0A8EB  AS  TO  IN7BIN0BMENT. 

Upon  the  subject  of  copyright  the  following  cases  may  be  consulted : — 
Abridgment. — Fair  abridgment  has  been  held  no  piracy :  Dodsley  v.  ITtn- 

nersley,  Amb.  403 ;  but  there  must  be  the  fair  exercise  of  a  mental  operation 

deserving  the  character  of  an  original  work :  Wilkins  v.  Aikin,  17  "Ves.  422 ; 

and  see  Kerr,  457;  Gyles  v.  Wilcox,  2  Atk.  143;  Bell  v.  Walker,  1  Bro.  C.  0. 

451 ;  Nicol  v.  Kearsley,  L.  C,   16  Aug.  1784,  B.  461  (injunction  against 

publishing  an  "Abridgment  of  Cook's  Voyages"). 
Advertisement, — May  be  the  subject  of  copyright :  Maple  A  Co,  v.  i/imtof 
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Army,  &c.  Stores,  21  Ch.  D.  369,  C.  A. ;  not  following  CohheU  v.  Woodward, 
14  Eq.  407  ;  and  that  there  may  be  copyright  generally  in  a  maas  of  adver- 
tisements as  arranged,  though  not  in  any  single  adverusement  as  against  the 
advertiser,  see  Lamb  v.  Evans,  (1893)  1  Ch.  218,  0.  A. 

Blocks, — ^Where  electro  blocks  of  drawing  are  supplied  for  personal  use  by 
the  customers  in  illustrated  catalogues,  me  vendors  are  entitled  to  an  in- 
junction to  restrain  third  persons  from  using  the  blocks  for  nrinting  drawings 
which  they  nublish.  Semble,  no  such  injunction  woida  go  against  the 
customer,  almough  he  had  no  written  licence  under  sect.  15  of  the  Copyright 
Act.  1842  :  Cooper  v.  Stephens,  (1895)  1  Ch.  567. 

Calendar. — Longman  v.  Winchester,  16  Ves.  269 ;  Matthewson  v.  Stockdale, 
12  Ves.  270. 

Catalogue, — A  catalogue  or  bookseller's  list  will  be  protected  so  far  as  it  is 
not  a  mere  dry  list  of  names,  but  contains  original  descriptive  matter: 
Hotten  V.  Arthur,  1  H.  &  M.  603  (catalogue  of  historiccd  and  antiquarian 
books  with  notes  and  anecdotes) :  Gra^e  v.  Newman,  19  Eq.  623  (catalogue 
of  monumental  designs) ;  Maple  v.  Junior  Army  and  Navy  Stores,  21  Ch.  D. 
869,  0.  A.  (illustrated  catalogue  of  furniture,  without  letterpress  for  which 
copyright  could  be  claimed) ;  overruling  Cohhttt  v.  Woodward,  14  Eq.  407 
(illustrated  furnishing  euide) ;  Hay  ward  v.  Lely,  56  L.  T.  418  (description 
of  articles  as  •*  patented "  after  patent  had  expired,  held  not  to  take  away 
copyright  in  other  part  of  catalogue). 

ChaH  or  plan.— Bee  Hollinrake  v.  Trusioell,  (1893)  2  Ch.  377;  (1894)  3  Ch. 
420,  C.  A. 

Child^s  puzzle, — ^An  envelope  printed  outside  with  directions,  and  containing 
a  card  perforated  so  as  to  cast  a  shadow,  is  not  a  literary  work :  Cable  v. 
Marks,  31  W.  E.  227  ;  52  L.  J.  Ch.  107 ;  47  L.  T.  432 ;  and  see  Davis  &  Co. 
V.  Consmith,  54  L.  J.  Ch.  419  (face  of  barometer  with  special  letterpress 
held  not  a  **  book  separately  published  "). 

Designs. — Copyright  in  designs  is  now  regulated  by  the  Patents,  Designs 
and  Trade  Marks  Act,  1883  (46  &  47  V.  c.  57),  ss.  47—61 :  see  inf.  Chap.  Lll., 
*•  Patents." 

The  necessity  of  strict  compliance  with  the  conditions  as  to  registration  of 
designs  under  the  former  (repealed)  Acts  is  illustrated  by  Sarazin  v.  Hamel  (2), 
32  Beav.  151 ;  Pierce  v.  Worth,  18  L.  T.  710;  Norton  v.  Nichols,  4  K.  &  J. 
475. 

The  term  '*  desig^"  in  .sect.  60  of  the  Patents,  Designs  and  Trade  Marks 
Act,  1883,  was  not  intended  to  be  used  in  any  technical  sense  as  excluding 
anj'thing  which  would  ordinarily  fall  within  it;  and  ** pattern,'*  as  used  in 
that  section,  might  include  •*  shtape"  or  **  configuration"  or  **  ornament": 
Heath  &  Sons,  Lim,  v.  Jiollason,  (1898)  A.  C.  499,  H.  L. ;  aflfirming,  In  re 
Rollason's  RegisUred  Design,  (1898)  1  Ch.  237,  C.  A. 

To  obtain  registration  imder  sect.  47  of  the  Act  of  1883,  there  must  be 
substantial  novelty  or  originality,  having  regard  to  the  nature  and  character 
of  the  subject-matter :  Le  May  v.  Welch,  Margetson  <fe  Co,,  28  Ch.  D.  24,  C.  A. ; 
followed  in  Be  Bach's  Design,  42  Ch.  D.  662 ;  Hethersoll  v.  Moore,  9  Eep. 
Pat.  Cas.  27;  Saunders  v.  Wiel,  (1893)  1  a  B.  471,  C.  A.;  Be  darkens  Design, 
(1896)  2  Ch.  38,  C.  A. ;  and  see  Be  Bead  and  OreswelVs  Design,  42  Ch.  D.  260 ; 
McCrea  v.  Holdsworth,  6  Ch.  418 ;  Lazarus  v.  Charles,  16  Eq.  117 ;  MvXloney 
y.  Stevens,  10  L.  T.  190,  to  the  same  effect  under  the  former  Acts.  But  the 
novelty  may  consist  in  the  application  to  an  article  of  manufacture  of  a 
design  publici  juris,  e,g,,  a  view  of  Westminster  Abbey  in  metal  for  handles 
of  spoons  and  forks :  Saunders  v.  Wiel,  (1893)  1  Q.  B.  471,  C.  A.  Where  a 
design  is  registered  as  applicable  to  pattern,  shap|6  and  configuration,  the 
registration  applies  to  the  design  as  a  whole,  and  it  is  protected,  although  in 
one  of  those  particulars  it  may  not  be  novel :  Harper  v.  Wright  and  Butler 
Lamp  Co.,  (1896)  1  Ch.  142,  C.  A.  The  owner  of  such  design  is  not  deprived 
of  his  right  to  protection  merely  because  he  places  on  the  articles  which  he 
sells,  besides  the  registered  number  of  his  design,  other  numbers  which 
ought  not  to  be  there,  S.  C. 

And  see  as  to  the  infringement  of  copyright  in  a  pattern  registered  as  a 
design  under  6  &  6  V.  c.  100,  and  21  &  22  V.  c.  70  :  Holdsworth  v.  McBea, 
L.  R.  2  H.  L.  380;  McCrea  v.  Holdsworth,  6  Ch.  418;  Pierce  y.  Worth,  18 
L.  T.  710 ;  Dupuy  y.  Dilkes,  48  L.  J.  Ch,  682. 
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As  to  *'  fraudulent,"  as  distinguished  from  '*  fair,"  imitation  of  a  desgn 
under  5  &  6  Y.  c.  100,  s.  7,  see  Barran  v.  Lomae^  28  W.  B.  973. 

Ignorance  that  the  design  is  oop3rright  does  not  relieve  the  infringer  from 
penalties,  and  the  owner  is  entitled  to  a  penalty  for  each  reproduction,  and 
hembh)  may  be  entitled  to  damages  also:  Oreen  y.  Irish  Independent  Co. 
(1899),  1  I.  E.  386.  C.  A. 

A  portrait  of  a  well-known  pubb'o  character,  copied  from  a  photograph, 
and  applied  as  a  design  upon  ecurthenware,  is  not  a  new  and  original  design : 
Adam$  v.  aemenUan,  12  Ch.  D.  714;  hut  eee  Saunders  v.  Wiel,  (1893)  1  Q,B. 
471,474,  476,  C.  A. 

The  question  of  infringement  must  be  determined  by  ocular  comparison, 
and  independently  of  whether  the  one  design  accomplishes  the  same  usefol 
purpose  as  the  other :  Hecla  Foundry  v.  Walker,  14  App.  Ca.  550 ;  Moody  t. 
Tree,  9  Rep.  Pat.  Cas.  233 ;  applied  in  Harper  v.  Wright  and  Butler  Lamp  Co., 
(1896)  1  Ch.  142,  C.  A.,  to  the  case  of  infringement  of  a  design  for  an  upright 
metal  stove  with  sides  representing  a  church  window. 

By  sect.  59  of  the  Act  of  1883,  the  right  of  action  for  infringement  is  in 
the  registered  proprietor  only,  and  a  licensee  cannot  sue :  WooUey  v.  Broody 
(189>)  1  Q.  B.  806. 

Penalties  for  infringement  under  the  Copyright  Act,  1862,  are  not  neces- 
sarily cumulative  or  in  addition  to  damages :  Chreen  v.  Todd  (1899),  1  I.  B. 
47.  The  minimum  penalty  is  not  necessarily  a  farthing  for  each  copy  pirated, 
if  the  aggregate  pum  wonld  be  excessive:  Baschet  v.  London  hluftrated 
Standard  Co.,  (1900)  1  Ch.  73;  Hildesheimerr,  FauJkners,  W.  N.  (01)  171,  C.  A- 

Dictionary. — Spiers  v.  Brown,  6  W.  R.  352 ;  and  see  Kerr,  367. 

Directory. — Kelly  v.  Morris,  1  Eq.  697;  Morris  v.  Ashbee,  7  Eq.  34; 
Morris  v.  Wright,  5  Ch.  279 ;  Kelly  v.  Hodge,  sup.  Form  4,  p.  668 ;  and  that 
there  is  no  right  to  the  exclusive  use  of  the  title  **  Post  Office  Directory," 
see  Kelly  v.  Byles,  13  Ch.  D.  682,  C.  A. ;  and  v.  sup.  p.  674. 

In  a  trades  directory  the  headings  are  the  subject  of  copyright,  though  the 
letterpress  consist  only  of  advertisements :  LambY.  Evans  (1892)  3  Ch.  462. 

Dramatised  novel. — The  fact  that  a  novel  when  published  has  been  drama- 
tised by  the  author  does  not  prevent  any  one  else  from  also  independently 
dramatising  it :  Schlesinger  v.  Bedford,  63  L.  T.  763 ;  W.  N.  (93)  57,  C.  A. ; 
Toole  V.  Young,  L.  R.  9  Q.  B.  523 ;  questioning  dicta  in  Reade  v.  Conquest^ 
9  C.  B.  N.  S.  755 ;  11  C.  B.  N.  S.  479 ;  and  Tiusley  v.  Lacy,  1  H.  &  M.  747. 

But  although  there  is  no  infringement  of  the  copyright  of  a  novel  in 
merely  dramatising  it,  and  representing  the  dramatised  version  {Reade  v. 
Lacy,  1  J.  &  H.  524),  the  printing  and  publication  of  such  di*amatised  version, 
even  though  not  for  the  purposes  of  sale,  is  an  infringement  which  will  be 
restrained  by  injimction :  Tinsley  v.  Lacy,  I  H.  &  M.  747 ;  as  also  any 
multiplication  of  copies  of  the  dramatised  version  for  acting  purposes: 
Warne  v.  Scbohm,  39  Ch.  D.  73;  Form  10,  sup,  p.  672. 

And  where  an  author  publishes  his  drama  first  and  his  novel  afterwards,  a 
drama  taken  by  another  person  from  the  novel  only  may  be  an  infringement 
of  the  author's  drama  :  Schlesinger  v.  Turner,  63  L.  T.  764. 

Drawing. — A  drawing  devoid  of  artistic  merit,  e.^.,  a  hand  holding  a  pencil 
for  guidance  of  illiterate  voters,  was  held  not  entitled  to  protection  against 
anylJiing  but  an  exact  reproduction :  Kenrick  v.  Lawrencsy  25  Q.  B.  D.  99. 

Registration  of  a  book  under  the  Copyright  Act,  1842,  in  the  name  of  the 
author  of  the  letterpress,  does  not  confer  any  protection  in  respect  of  drawings 
which  are  introduced  into  the  book  as  illustrations,  and  the  art  copyright 
in  which  is  vested  in  other  persons :  Petty  v.  Taylor,  (1897)  1  Ch.  465;  fis- 
tinguishing  Grace  v.  Newman,  L.  R.  19  Eq.  623. 

Electro  blocks, — See  sup.  **  Blocks." 

Encydopcedia. — Mawman  v.  Tegg,  2  Russ.  385.  Republication  of  artidee 
in  a  separate  form  by  the  proprietor  of  an  encyclopaedia  or  periodical  may  be 
restrained  by  the  aumor  wno  nas  reserved  his  copyright :  5  &  6  Y.  o.  45,  b.  18 ; 
and  see  Bishop  of  Hereford  v.  Griffin,  16  Sim.  190. 

Etigravingfi. — To  obtain  the  protection  of  the  Engraving  Copyright  Act, 
1734  (8  G.  II.  c.  13),  by  which  (sect.  1)  the  name  of  the  proprietor  must  be 
engraved  on  each  plate,  and  printed  on  every  print,  it  is  sufficient  to  give 
the  name  of  the  firm  imder  which  the  proprietors  trade :  Bock  v.  Laxarus,  It) 
Eq.  104 ;  and  see  Graves  v,  Ashfbrd,  L,  R.  ^  C.  P.  410, 
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The  engraving,  and  not  the  original  painting,  must  have  been  pirated : 
Lucaa  v.  Cooke,  13  Ch.  D.  872 ;  and  see  Dicks  v.  Brooks,  15  Ch.  D.  22,  0.  A. 
(that  a  chromo-printed  pattern  for  wool-work,  though  made  by  the  aid  of  the 
engraving,  is  not  a  copy  or  piratical  imitation  of  the  engraving  within  7  G.  III. 
c.  38,  and  17  G.  III.  c.  57). 

In  an  action  for  infringement  of  copyright  in  a  picture  production  of  an 
engraving  which  was  an  exact  copy  of  the  original  picture  was  admitted  as 
evidence  to  prove  the  infringement:  Lucas y.  WiUiamSy  (1892)  2  Q.B.  113,  C.  A. 

The  seller  of  pirated  copies  of  an  engraving  is  liable,  though  ignorant  of 
the  piracy  :  Gambart  v.  Sumiiery  5  H.  &  N.  5. 

Immoral  Publications  and  Engravings. — ^No  copyright  exists  therein: 
Stockdale  v.  Onwhyn,  5  B.  &  C.  173 ;  Walcot  v.  Walker,  7  Ves.  1 ;  Fores  v. 
JohneSy  4  Esp.  97.  Where  an  action  in  respect  of  infringement  of  copyright 
failed  on  the  ground  of  the  indecency  of  the  work,  and  the  indecency  had 
been  repeated  in  the  infringements,  the  action  was  dismissed  without  costs : 
Baschet  v.  London  Illustrated  Standard  Co,,  (1900)  1  Oh.  73. 

Law  Reports, — Head-notes  of  cases  will  be  protected :  Sweei  v.  Benning,  16 
C.  £.  459.  And  see  Saunders  v.  Smith,  3  My.  &  Cr.  729 ;  Lamb  v.  Evans, 
(1893)  I  Ch.  218,  C.  A. 

Lectures, — Republication  of  a  lecture  delivered  to  students  (though  in  short- 
han^  character,  Nicols  v.  Pitman,  26  Ch.  D.  374)  will  be  restrained,  such 
delivery  not  amounting  to  publication  to  all  the  world :  Caird  v.  Sime,  12 
App.  Ga.  326;  Nicols  v.  Pitmnn,  sup,;  Abemethy  v.  Hutchinson,  1  H.  &  M. 
2tt ;  Kerr,  50  ;  aod  v.  inf.  Public  Speech. 

Letters, — The  jurisdiction  to  restrain  the  publication  of  letters  has  been 
rested  on  the  ground  that  such  publication  is  a  breach  of  contract  or  con- 
fidence, and  d  fortiori  will  the  jurisdiction  be  exercised  when  it  is  intended 
to  make  the  letters  a  source  of  profit,  for  then  there  is  also  a  violation  of  the 
exclusive  copyright  of  the  writer :  Copinger,  Copyright,  44 ;  Kerr,  498 ;  and 
see  in/.  Sect.  IX.,  **  Letters  and  Documents." 

Literary  Composition. — A  printed  announcement  of  the  horses  selected  as 
probable  winners  of  races  in  the  ensuing  week  is  not  a  literary  composition 
capable  of  protection  under  the  Copyright  Acts :  Chilton  y.  Progress  Printing 
and  Publishing  Co.,  (1895)  2  Ch.  29,  C.  A. 

The  Court  will  not  define  in  general  terms  what  amounts  to  a  literary 
composition,  8.  C. 

Magazine  or  Periodical, — The  republication  in  a  separate  form  by  the  pro- 
prietors of  a  periodical  of  articles  written  for  the  periodical  will  be  restramed 
under  5  &  6  V.  c.  45,  s.  18,  when  the  author's  cop3rright  has  been  reserved : 
Mayheto  v.  Maxwell,  1  J.  &  H.  312  ;  and,  when  not  so  reserved,  publication 
in  a  separate  form  bv  the  author :  Henderson  v.  Maxwell,  4  Ch.  D.  163.  But 
there  is  nothing  in  me  section  to  prevent  a  joint  ownership  of  the  proprietors 
of  several  newspapers  in  the  copyright  of  one  article :  Trade  Auxiliary  Co, 
V.  Middlesbrough  Tradesmen's  Co,,  40  Ch.  D.  425,  C.  A. 

And  in  Smith  v.  Johnson,  4  Giff.  632,  the  republication  in  supplemental 
parts  of  a  magazine  (not  being  reprints)  of  tales  contributed  thereto  was 
restrained  as  an  infringement  of  the  author's  copyright. 

To  entitle  the  proprietor  of  the  book  or  periodicSu.  publication  to  sue,  actual 
payment  to  the  author  of  the  pirated  article  or  contribution  must  be  shown : 
Collingridge  v.  EmmoU,  67  L.  T.  864 ;   Walter  v.  Howe,  17  Ch.  D.  708. 

Map, — A  map  must  be  registered  under  5  &  6  Y.  c.  45,  before  a  suit  can 
be  maintained  in  respect  of  infringement  of  the  copyright  therein  :  Stannard 
V.  Lee,  6  Ch.  346 ;  not  so  a  bird's-eye  view  or  pictorial  plan  :  Stannard  v. 
Harrison,  19  W.  B.  811 ;  nor  a  cardboard  pattern  sleeve  containing  upon  it 
scales,  figures  and  descriptive  words  adapting  it  to  sleeves  of  any  dimen- 
sions :  Hollinrake  v.  Truswell,  (1894)  3  Ch.  420,  C.  A. 

Musical  Composition, — Copyright  and  right  of  representation  in  musical 
compositions  are  regulated  by  3  &  4  W.  IV.  c.  15,  ss.  1,  2 ;  5  &  6  Y.  c.  45, 
88. 20,  21, 22 ;  45  &  46  Y.  c.  40  (Copyright  (Musical  Compositions)  Act,  1882], 
and  51  &  52  Y.  c.  17  (Copyright  (Musical  Compositions)  Act,  1888),  whicn 
amends  and  partially  repeals  the  prior  Acts,  qua  penalties,  damages,  and 
costs ;  but  see  Booseu  v.  Fairlie,  7  Vh,  D.  301,  that  the  additional  entry  of  a 
date  applicable  to  tne  independent  pianoforte  arrangement,  and  deposit  o| 
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that  work,  does  not  invalidate  the  registration,  nor  affect  the  sole  right  of 
performing  the  unpublished  opera,  for  which  protection  was  daiined  by 
registration. 

To  bring  a  musical  composition  within  the  provisions  of  the  Dramatic 
Copyright  Act,  1833,  it  must  have  the  characteristics  of  a  dramatic  piece, 
and  whether  it  has  such  characteristics  must  be  determined  in  each  case  by 
the  nature  of  the  composition  itself :  Fuller  v.  Blackpool  Winter  Gardens  and 
Pavilion  Co,,  (1895)  2  Q.  B.  429,  0.  A. 

A  song  that  does  not  require  for  its  representation  either  dramatic  effect  or 
scenery  is  not  a  dramatic  piece,  although  it  is  intended  to  be  sung  in 
appropriate  costume  on  the  stage  of  music-halls :  S.  C  To  entitle  the  owner 
of  the  right  of  public  representation  to  sue  for  penalties,  the  right  must  have 
been  reserved  by  notice  printed  on  every  published  copy,  as  provided  by  the 
Copyright  (Musical  Compositions)  Act,  1882 :  S.  C. 

An  assumption  of  the  name  and  description  of  a  jK>pular  song,  in  the 
melody  of  wnich  there  is  no  copyright,  may  be  restrained  by  injunction : 
Chappell  V.  Sheard  ;  C.  v.  Davidson,  2  K.  &  J.  117, 123  ;  and  see  S.  C,  8  D.  M. 
&  G.  1,  where  the  injunction  was  continued  only  on  the  terms  of  an  under- 
taking to  bring  an  action  and  be  answerable  in  damages. 

Publication  of  a  musical  composition  or  dramatic  piece  as  a  book,  before 
public  performance  or  representation,  does  not  deprive  the  author  or  his 
assignee  of  the  exclusive  right  of  performance  or  representation :  Chappell  v. 
Boosey,  21  Ch.  D.  232. 

For  purposes  of  registration,  a  pianoforte  arrangement  of  the  full  score  is  a 
separate  and  distinct  work  from  the  opera  itself :  Wood  v.  Boosey,  L.  B.  2 
Q.  B.  340;  3  a  B.  223 ;  Boosey  v.  Fairlie,  7  Ch.  D.  301 ;  4  App.  Ca.  711 ; 
though  such  an  arrangement,  without  authority,  would,  it  seems,  be  a  piracy : 
see  L.  E.  3  Q.  B.  228  ;  D'Almaine  v.  Booaey,  1  Y.  &  C.  288. 

As  to  the  effect  of  the  International  Copyright  Act,  1886  (49  &  30  V. 
c.  33),  s.  6,  V.  Monly.  Greenings,  a891)  2  Q.  B.  443,  C.  A.,  et  sup,  p.  677. 

Perforated  rolls  of  paper,  usea  in  a  mechanical  wind  instrument  rknown 
as  the  ^olian)  and  causmg  musical  sounds  by  the  passage  of  air  tnrough 
the  slots,  are  not  **  copies"  or  **  sheets  of  music*'  within  the  Copyright  Act, 
1842 ;  nor  is  the  addition  to  them  of  directions  as  to  the  time  and  expression 
taken  from  the  published  music  of  the  songs  played  of  itself  an  infringement 
of  the  copyright  in  such  songs :  Boosey  v.  Whight,  (1899)  1  Ch.  836;  (1900) 
1  Ch.  122,  C.  A. 

Newspapers, — ^A  newspaper  must  be  registered  as  a  book  under  5  &  6  V. 
c.  45,  s.  24 ;  Walter  v.  nowe,  17  Ch.  D.  708  (not  following  Cox  v.  Land  and 
Water  Co,,  9  Eq.  324);  and  although  registration  gives  no  exclusive  right  to 
the  title,  such  right  may  be  acquired  by  user  and  reputation :  Licensed 
Victuallers'  Co,  v.  Bingham,  38  Ch.  D.  139 ;  Kelly  v.  Hutton,  3  Ch.  703. 

The  proprietor  can  sue  in  respect  of  his  copyright,  though  neither  his  name 
nor  the  title  of  the  paper  is  registered :  Cate  v.  Devon  and  Exeter  Newspaper 
Co,,  40  Ch.  D.  600. 

Probable  injury  to  Pit,  as  well  as  conduct  of  Deft  calculated  to  deceive  the 
public,  must,  however,  he  ^own :  Borthwick  v.  Evening  Post,  37  Ch.  D.  449, 

C.  A. 

The  form  of  expression  in  which  news  is  conveyed  is  subject  of  copyright. 
A  practice  of  newspapers  to  copy  from  other  newspapers  is  no  defence  to  an 
action  for  infringement  of  copyright :  Walter  v.  Steinkopff,  (1892)  3  Ch.  489. 

And  see  the  question  of  newspaper  copyright  discussed  in  Exp,  Foss,  2 

D.  &  J.  230 ;  PUUt  V.  Walter,  17  L.  T.  157. 

Under  the  head  of  property  in  the  title  of  a  newspaper  or  trade  name,  see 
Clement  v.  Maddick,  1  Giff.  101 ;  and  other  cases  cited  sup.  p.  637. 

The  author  of  a  contribution  to  a  periodical  who  has  not  parted  with  his 
copyright  to  the  proprietor  of  the  periodical  may  sue  an  infrioger  before 
publismng  his  contribution  in  a  separate  form:  Johnson  v.  Newnes,  (1894) 
3  Ch.  663. 

A  coloured  plate  headed  ''Supplement"  to  a  periodical  registered  as  a 
newspaper,  and  referred  to  as  ''our  illustration  for  this  week,  though  not 
physically  attached  to  the  newspaper,  is  part  of  the  newspaper  as  regards 
copyright :  Comyns  v.  Hyde,  W.  N.  (95)  9 ;  72  L.  T.  250. 

As  to  place  of  publication  of  a  newspaper,  and  as  to  what  oonstitutes  a 
**  sporting  paper,"  see  Mcfarlane  v.  Hutton,  (1899)  1  Ch.  884. 
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Photograph, — A  pliotogi*apher,  on  gi'oiinds  of  breach  of  implied  contract 
and  confidence,  was  restrained  from  selling  or  exhibiting  copies  of  a  negative 
taken  for  a  customer  :  Pollards.  Photographic  Co,,  40  Ch.  D.  345.  As  to  who 
is  to  be  deemed  the  **  author  "  of  a  photograph  within  25  &  26  V.  c.  68,  s.  1, 
see  Noitage  v.  Jackson,  11  Q.  B.  D.  627,  C.  A. ;  Wooderson  v.  Raphael,  W.  N. 
(87)  209 ;  Melville  v.  Mirror  of  Lije  Co,,  (1895)  2  Ch.  531. 

A  "castle"  album,  i.e.,  an  album  with  pictorial  border  containing  views 
of  castles,  is  not  entitled  to  copyright,  nor  could  the  name  be  protectefl.  as  a 
trade  name  :  Schove  v.  ScJimindce,  33  Ch.  D.  546. 

Where  a  photograph  is  taken  gratuitously  with  the  permission  of  the 
sitter  on  the  terms  of  her  receiving  complimentary  copies,  such*  mere 
permission  does  not  make  the  photograph  '*  executed  for  or  on  behalf  of  any 
other  person  for  a  valuable  consideration"  within  the  Copyiight  Act,  1862, 
s.  1,  or  prevent  the  photographer  from  being  the  author  of  the  photograph : 
miis  V.  Marslially  64  L.  J.  Q.  B.  757 ;  and  see  Green  v.  Todd  (1899),  1 1.  E. 
47. 

A  drawing  on  a  larger  scale  of  an  original  photograph  reproduced  as  a 
full -page  illustration  in  an  illustrated  newspaper  is  a  "  copy  "  of  the  photo- 
graph within  the  Copyright  (Works  of  Art)  Act,  1862  (25  &  26  V.  c.  68)r, 
entitling  the  author  to  an  injunction  and  penalties  and  damages  :  Bolton  v. 
Aldin,  65  L.  J.  Q.  B.  120. 

Picture, — The  representation  of  a  picture  by  a  tableau  vivant,  formed  by 
grouping  in  the  same  way  as  the  figures  in  the  picture  living  persons  in 
similar  dresses  and  attitudes  is  not  an  infringement  of  copyright  in  the 
picture:  Han/staeugl  v.  Empire  Palace,  (1894)  2  Ch.  1,  C.  A. 

Sketches  published  in  a  newspaper  taken  from  tableaux  vivants  of  the 
kind  last  mentioned  were  held,  having  regard  to  the  variations  between  the 
original  pictures  and  the  sketches,  not  to  constitute  an  infringement  of  the 
copyright  within  the  Act:  Hanf^taengl  v.  Balnea  &  Co,,  (1895)  A.  C.  20, 
H.  L.  {q^v,  as  to  the  meaning  of  the  terms  "copy,"  **  reproduction,"  and 
**  colourable  imitation  "  of  an  original  picture  "or  of  the  design  thereof" 
used  in  the  Fine  Arts  Copyright  Act,  1862  (25  &  26  V.  c.  68),  ss.  1,  6). 

Public  Speech. — There  may  be  copyiight  in  a  report  of  a  speech  delivered 
in  public,  and  where  the  words  of  the  speaker  are  taken  down  in  shorthand, 
and  the  notes  afterwards  transcribed  by  the  reporter  and  published  in  a 
newspaper,  the  reporter  is  the  "  aiithor  "  of  the  report  within  the  meaning 
of  the  Copyright  Act,  1842,  and  entitled  to  the  copyright  in  the  report : 
Walter  v.  Lane,  (1900)  A.  C.  539,  H.  L.,  reversing  (1899)  2  Ch.  749,  C.  A. 

Sculpture. — Casts  of  fruit  and  leaves,  being  new  and  original,  are  a 
"subject  being  matter  of  invention  in  sculpture "  within  the  meaning  of 
54  G.  III.,  c.  56,  and  entitled  thereunder  to  protection :  Caproni  v.  Alberti, 
40  W.  E.  235 ;  64  L.  T.  452. 

Sheet  of  Letterpress, — An  elaborately  painted  Christmas  card  opening  book- 
wise  held  entitled  to  copyright  under  5  &  6  V.  c.  45,  s.  2 :  Hildesheimer  v. 
Dunn,  W.  N.  (91)  66 ;  64  L.  T.  452. 

Tableaux  Vivants,—  See  Picture. 

Telegraphic  Code. — For  private  circulation,  protected :  Ager  v.  P.  &  0, 
Navig,  Co.,  26  Ch.  D.  637. 

Topographical  Dictionary, — Leiois  v.  Fvllarton,  2  Beav.  6. 

Travelling  Handbooks  and  Itineraries, — Murray  v.  Bogue,  1  Dr.  353 
("  Handbook  for  Switzerland") ;  Cary  v.  Kearsley,  4  Esp.  168  ("  Patterson's 
Roadbook  "). 

Unpublished  Information  Confidentially  Communicated, — See  poei,  p.  687. 
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Section  IX. — Publication  of  Letters,  Documents,  and 

Confidential  Communications. 

I.  Injunction  against  Printing  and  Publication  of  Pnrate 

Correspondence. 

Let  the  Defts,  8.,  B.,  and  H.,  their  seryanta  &c.,  be  restrained 
from  printing  or  publishing  any  letters  written  or  sent  by  the  Pit  to 
any  correspondents  or  correspondent  or  other  persons  or  person,  or 
any  copies  of  or  extracts  from  such  letters  of  the  Pit;  until  &c— - 
Bishop  of  Exeter  v.  Shutte,  V.-C.  W.,  7  Aug.  1862,  A.  1832. 

2.  Injunction  against  Publication  of  Letters  or  Disclosure  of 

their  Contents. 

**  And  the  Deft  by  his  counsel  consenting  to  this  judgment,  Ad- 
judge that  the  Deft  0.,  his  servants  &c.,  be  perpetually  restrained 
from  printing  or  publishing  the  letters  written  to  him  by  the  Pit, 
or  showing  them  or  any  of  them,  or  any  copies  or  copy,  extracts  or 
extract  of  or  from  them  or  any  of  them,  to  any  person  or  persons, 
and  from  informing  any  person  or  persons  of  their  or  any  of  their 
contents." — Deft  to  pay  Pit's  costs  of  suit. —  Wilson  v.  O* Donovan, 
M.  R.,  2  June,  1866,  B.  1391  (following  Palin  v.  Gathercole,  1  Coll. 
565). 

For  injunction  against  publication  of  Pope's  letters  to  Swift,  see  Pope  v. 
Ctirll^  o  June,  1741,  2  Atk.  342 ;  and  see  Thompson  y.  Stanliopef  Amb.  737 
(L.  Chesterfield's  Ijetters). 

3.  Injunction  against  Publishing  Letters, 

Upon  motion  this  day  &c. — This  Court  doth  order  that  the  Deft  B., 
his  servants  and  agents,  be  restrained  until  judgment  in  this  action  or 
until  further  order  from  publishing,  printing,  circulating,  or  divulging 
or  parting  with,  otherwise  than  to  the  Pit,  or  by  deposit  in  Court,  and 
from  allowing  to  be  printed,  circulated  or  published,  any  correspon- 
dence, letters,  or  other  documents  received  by  the  Deft  from  the  Pit,  or 
the  efPect  thereof,  or  copies  thereof,  or  extracts  therefrom,  and  from 
informing  any  person  or  persons  of  their  or  any  of  their  contents,  save 
only  that  the  Deft  may  communicate  such  letters  to  any  solr  bond  fids 
employed  by  him  for  the  purpose  of  litigation  with  the  Pit. — Deft  to 
pay  costs  of  motion. — Moon  v.  Boothvnan,  Kay,  J.,  3rd  June,  1890, 
B.  725. 

4.  Action  to  restrain  Disclosure  of  Letters  received  by  D^  as  Solr 

for  the  Pit — Form  of  Undertaking. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
tor  the  Pefts,  and  the  Pefts  by  their  counsel  undertajdn^  not  to 
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communicate  nor  to  disclose  to  P.  or  any  other  person  any  information 
acquired  by  the  Defts  in  their  character  of  solrs  to  the  Pit,  or  the 
contents  of  any  letter  or  other  docimients  which  have  come  to  the 
hands  of  the  Defts  in  such  character,  and  not  to  give  to  the  said  P.  or 
any  other  persons,  nor  to  permit  the  said  P.  or  any  other  persons  to  take 
copies  of  or  extracts  from  any  such  letter  or  other  documents  as  afore- 
said (but  this  undertaking  is  not  to  prevent  the  Defts  from  commu- 
nicating or  discovering  to  the  said  P.  any  information  acquired  by  the 
Defts  in  their  character  of  solrs  to  the  Pit  and  the  said  P.  jointly  or  the 
contents  of  any  letter  or  other  document  which  may  have  come  to  the 
hands  of  the  Defts  as  solrs  for  the  Pit  and  the  said  P.  jointly,  or  from 
permitting  the  said  P.  to  take  copies  of  or  extracts  from  any  such 
letter  or  other  documents  as  last  aforesaid). — ^No  order  on  motion ;  costs 
to  be  costs  in  the  action. — Carter  v.  Beal^  North,  J.,  17th  December, 
1886,  A.  1761. 


6.  Letters  addressed  to  Late  Agents  and  intended  for  Firm, 

And  the  Pits  by  their  counsel  undertaking  not  to  open  any  letter 
addressed  to  the  Deft  B.,  except  twice  in  a  day  during  the  hour  next 
succeeding  half- past  nine  in  the  morning  and  the  hour  next  succeeding 
^ve  in  the  afternoon,  at  the  Pit's  place  of  business  at  P — ,  and  to 
deliver  to  the  Deft,  who  is  to  be  at  liberty  to  be  present  during  the 
opening  of  such  letters,  any  letter  intended  for  him. — Deft  to  pay  costs. 
—Loog  V.  Bean,  0.  A.,  12  March,  1884,  B.  467 ;  26  Ch.  D.  306,  0.  A. 


6.  Ei\joining  the  Return  of  Documents, 

Let  the  Deft  H.  be  restrained  from  detaining  and  keeping  pos- 
session of  the  books,  deeds,  documents,  and  papers  removed  by 
him  the  said  Deft,  or  by  his  order,  from  the  chambers  occupied  by 
the  Pits,  for  retaining  which  no  written  authority  has  been  produced 
by  the  Deft,  as  mentioned  in  the  Pits'  affidavit  of  &c.,  or  any  or 
either  of  them,  except  the  five  boxes  not  claimed  by  the  Pits,  and 
from  permitting  the  same,  or  any  or  either  of  them,  except  the  five 
boxes,  to  remain  away  from  the  office  of  the  Pits,  or  from  parting 
with  the  books  &c.  removed  by  the  Deft,  or  by  his  order,  from  the 
chambers  occupied  by  the  Pits,  or  any  or  either  of  them,  except  the 
said  five  boxes,  to  any  person  or  persons  other  than  the  Pits,  and 
from  destroying,  mutilating,  or  obliterating  the  said  books  &c.,  or  any 
or  either  of  them,  except  as  aforesaid,  or  any  parts  or  part  thereof 
respectively,  or  any  entries  or  entry  therein,  and  from  making  any 
alteration,  interlineation,  or  erasure  in  the  same,  or  any  of  them ; 
until  &c.—  Whittaker  v.  Howe,  M.  E.,  25  Feb.  1841,  B.  336;  followed 
in  Whiiwham  v.  Moss,  73  L.  T.  67. 

For  an  order  for  return  of  books,  documents  and  extracts  which  had  come 
into  Deft's  possession  in  the  course  of  a  confidential  employment,  and 
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restndning  him  from,  taking  and  retaining  any  copies  and  extracts,  and 
from  communicating  the  particulars  or  the  contents  thereof  or  any  of  ^6 
information  therein  contained,  see  Evitt  y.  Price,  1  Sim.  483. 


7.  Injufiction  against  opening  Letters  of  another  Firmy  or  supplying 

the  Orders  therein  contained. 

IsBT  the  Defts  B.  &c.,  their  agents  &c.,  be  restrained  from  receiTing, 
retaining,  or  opening  any  letters  or  letter  addressed  "  C.  Scbiele,"  or 
''  Schule "  and  Co.  &c.,  or  otherwise  addressed  to  the  Fit  Christian 
Schiele,  or  to  the  Fit's  said  firm  of  C.  Schiele  and  Co.,  as  in  the  (hill) 
mentioned,  and  from  taking  advantage  or  making  use  of  the  commu- 
nications or  information,  and  from  supplying  the  orders  or  any  of 
them  contained  in  any  such  letters,  and  from  in  any  planner  availing 
themselves  of  or  using  the  contents  of  any  such  letters ;  until  &c. — 
SchieU  V.  Brakell,  V.-C.  8.,  29  May,  1863,  B.  1169;  S.  C,  11  W.  B. 
796. 

For  a  similar  order,  after  dissolution  of  partnership  and  sale  by  Deft  of 
the  business  to  Pit,  with  the  goodwill  and  the  right  to  use  the  trade  name 
and  trade  marks  of  the  firm,  see  Witt  v.  Corcoran,  V.-C.  B.,  inf.  Sect.  XII., 
Forms. 

For  an  undertaking  by  the  Defts  imtil  the  hearing  not  to  open,  except  in 
the  presence  of  the  Pit  or  his  agents,  any  letter  addressed  to  him  at  No.  190, 
B.  St.,  unless  it  should  appear  either  on  the  outside  or  by  some  other  indi- 
cation than  the  address  No.  190,  B.  St.,  that  the  same  was  intended  for  the 
Defts,  see  Stapfeton  v.  For.  Vin.  Assoc.,  V.-C.  W.,  13  June,  1864,  B.  1526; 
12  W.  B.  976. 


8.  Injunction  against  Surreptitious  Communicatiofi, 

Let  the  Defts,  the  C.  F.  T.  Syndicate,  Ld.,  their  servants  and 
agents,  be  perpetually  restrained  from  obtaining  or  copying  from  the 
sheets  of  letterpress,  tapes  or  other  documents  of  the  Fits  any  in- 
formation about  horse-racing  meetings  collected  by  or  on  behalf  of  the 
Fits  for  the  purpose  of  transmission  to  their  subscribers,  and  from 
communicating  the  information  so  obtained  or  copied  to  the  subscribers 
of  the  Deft  Syndicate  or  any  other  persons.  The  Deft  Syndicate  to 
pay  the  Fits  costs  of  action,  to  be  taxed. — See  The  Exchange  Telegraph 
Co,  Ld.  V.  The  Central,  Netos,  Ld.,  Stirling,  J.,  19  May,  1879,  A.  2205, 
(1897)  2  Ch.  48. 


NOTES. 

The  receiver's  right  of  property  in  letters  is  at  most  joint  with  that  of  the 
writer :  see  Pope  v.  Curll,  2  Atk.  342 ;  and  is  qualified  by  the  right  of  the 
latter  to  restrain  their  publication  without  his  consent,  on  the  ground  of 
breach  of  contract  or  of  confidence;  and  also,  where  the  publication  ie 
intended  for  purposes  of  profit,  on  the  ground  of  infringement  of  the  exdusive 
copyright  of  the  writer  therein,  see  Copinger,  Copyright,  42;  Kerr,  498; 
Story,  Eq.  Jur.,  ss.  944—947. 

For  the  application  and  qualification  of  this  rule,  see  Lytton  v.  Deveg,  M 
L.  J.  Ch.  293;  Hopkinson  v.  L.  Burghleg,  2  Ch.  447;  Howard  v.  Gunn,  32 
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Beav.  462;  Gee  v.  Pritchardy  2  Swan.  403;  Thompson  v.  Stanhope,  Amb. 
739;  Oliver  v.  0.,  10  W.  E.  18;  Biahop  of  Exeter  v.  ShtiUCy  sup.  Form  1 
(and  see  7  Sol.  Joum.  485),  in  which  case  an  injunction  was  obtained 
restraining  the  alleged  threatened  publication  in  ^'Life  and  Times  of  the 
Bishop  of  Exeter,"  of  private  correspondence  of  the  Bishop,  extending  over 
forty  years,  which  had  been  placed  in  the  Deft's  hands  as  material  for  his 
work.  The  bill,  it  seems,  was  on  the  23rd  April,  1863,  dismissed,  on  the 
denial  of  the  Deft  that  he  ever  intended  to  pubUe^  the  letters  unless  the 
Bishop's  consent  had  been  obtained,  but  without  costs. 

In  Pollard  v.  The  Photographic  Co.,  40  Ch.  D.  345,  v.  sup.  Form  13,  p.  673, 
a  photographer  was  restrained  from  selling  or  exhibiting  or  dealing  with 
copies  01  a  photograph  of  the  Pit,  which  he  had  taken  for  her  in  the  way  of 
his  business. 

And  see  P.  Albert  v.  Strange,  1  Mac.  &  G.  25;  2  D.  &S.  652 ;  Phillips, 
Copyright,  7,  where  publication  of  a  catalogue  of  private  etchings,  not 
intended  by  tiie  author  for  publication,  was  restrained. 

The. Court,  on  the  ground  of  implied  contract,  will  restrain  the  publication 
of  information  obtained  in  a  confidential  capacity:  Evitt  v.  Price,  1  Sim. 
483 ;  Zam6  v.  Evans,  (1893)  1  Ch.  218 ;  ex  gr.,  hy  &  manager  surreptitiously 
copying  from  the  order  book  a  list  of  names  and  addresses  of  his  employer  s 
customers :  Bobb  v.  Oreen,  (1895)  2  Q.  B.  315,  C.  A. ;  or  derived  from  pro- 
duction of  documents:  Williams  v.  P.  Wales  Co,,  23  Beav.  338;  or  the  com- 
munication of  information  compiled  by  an  apprentice  during  his  term  of 
service  with  a  firm  of  engine  makers  :  Merryweather  v.  Moore,  (1892)  2  Ch. 
518 ;  secus,  where  no  conndential  relation  exists,  as  in  the  case  of  foreign 
correspondents  of  an  English  telegraph  co.,  and  no  contract  can  be  implied : 
Beuter'a  Tel,  Co.  v.  Byron,  43  L.  J.  Ch.  661,  663 ;  but  see  Lamb  v.  Evans, 
(1893)  1  Ch.  226,  231,  C.  A. 

And  where  the  Deft  has  surreptitiously  obtained  access  to  the  Pit's 
accounts,  books,  and  other  documents,  he  will  be  restrained  from  printing 
or  otherwise  copying,  and  from  distributing  or  parting  with  any  copies,  or 
othei'wise  in  any  way  publishing  such  accounts,  &c. :  Tipping  y.  Clarke,  2 
Ha.  383 ;  Marshall  v.  Watson,  25  Beav.  501 ;  and  also  from  making  any  use 
of  trade  secrets,  the  knowledge  of  which  has  been  surreptitiously  acquired  : 
Morison  v.  Moat,  9  Ha.  241 ;  Merryweather  v.  Moore,  (1892)  2  Ch.  518 ;  or 
from  communicating  in  breach  of  contract  information  confidentially  imparted 
by  a  news  agency  to  their  subscribers :  Exchange  Telegraph,  Ld,  v.  Central 
News,  (1897)  2  Ch.  48 ;  and  the  news  agency  in  such  a  case  has  a  light  of 
property  at  common  law  in  the  information:  Exchange  Telegraph  Co,  v. 
Qreg(yry  &  Co,,  (1896)  1  Q.  B.  147,  C.  A. 

A  person  will  also  be  restrained  from  opening  letters  addressed  to,  and 
thus  obtaining  orders  or  custom  intended  for,  another:  Edgintony,  E.,\\ 
L.  T.  299 ;  Schiele  v.  Brakell,  11  W.  R.  796,  sup.  Form  7 ;  and  canvassers 
employed  under  contract  to  obtain  advertisements  for  a  directory  were 
restramed  from  using  for  the  purposes  of  another  publication  materials 
obtained  by  them  as  such  canvassers:  Lamb  v.  Evans,  (1892)  3  Ch.  462 
(where  see  form  of  interlocutory  injunction) ;  S,  C,  (1893)  1  Ch.  218,  C.  A.; 
and  see  Loui^  v.  Smellie,  W.  N.  (95)  115;  73  L.  T.  226;  and  compare  the 
case  of  the  electro  blocks  supplied  for  personal  use :  Cooper  v.  Stephens, 
(1895)  I  Ch.  567,  ante,  p.  679. 

The  Postmaster  General  will  not  be  restrained  from  delivering  business 
letters,  directed  to  Pit  at  the  address  of  his  former  employers,  otherwise  than 
at  his  present  place  of  business  (in  the  same  street  and  under  a  very  similar 
firm) :  Stapleton  y.  Foreign  Vin.  Assoc,,  12  W.  B.  976 ;  11  L.  T.  77. 
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Section  X. — Libel. 

1.  Lyunction  against  Libelling  PWs  Trade  hy  Circular  containing 

erroneous  Quotation  from  a  Judgment. 

Upon  motion  for  judgment  &c.,  by  counsel  for  the  Pit,  and  upon  hear- 
ing counsel  for  the  Defts,  Let  the  Defts,  A.,  B.,  and  C,  be  perpetually 
restrained  from  issuing  or  distributing,  or  permitting  to  be  issued  or 
distributed,  the  circular  which  at  the  date  of  the  issue  of  the  writ  in 
this  action  was  being  distributed  by  them  at  the  International  Exhibi- 
tion of  Navigation  and  Commerce,  at  Liverpool,  purporting  to  contain 
a  quotation  from  the  judgment  of  Mr.  Justice  North,  in  Hay  ward  y. 
JjT.,  1885,  H.  566,  or  any  other  circular  or  advertisement  containing  an 
unfair  report  of  the  said  judgment  to  the  prejudice  of  the  Fit. — 
Hayward  v.  H.,  North,  J.,  22  Nov.  1886,  A.  1614 ;  S.  C,  34  Ch.  D.  198. 


2.  Injunction  against  Slander  and  Libel  on  the  Pits'  Trade  by  Spurious 

Experiments. 

Upon  motion  &c.,  Let  the  Deft,  his  agents,  servants,  travellers,  and 
represves,  be  perpetually  restrained  from  representing  or  stating 
in  any  way,  either  verbally  or  in  writing,  and  in  particular  either  by 
circular  or  spurious  experiment  or  otherwise,  that  the  Fit  co.'s  process 
does  not  contain  meat  or  extract  of  meat,  or  any  other  ingredient  stated 
by  the  Pit  co.  to  be  contcdned  therein,  or  otherwise  slandering  or 
libelling  the  Pit  co.  in  their  trade,  or  otherwise  representing,  or  sug- 
gesting, or  doing  anything  calculated  to  represent  or  suggest,  that  the 
Pit  co.'s  preparation  is  spurious  or  not  genuine. — Liberty  to  apply. — 
Coleman  ^  Co.  v.  Pearson,  Chitty,  J.,  25  Jan.  1889,  A.  91. 

Pits  carefully  eliminated  albumen  from  their  preparation.  Deft  furnished 
his  travellers  with  tannic  acid,  which  is  a  test  for  albmnen,  and  instructed 
them  to  pour  it  into  the  Pits*  preparation,  and  represent  the  absence  of  any 
resulting  precipitation  as  a  proof  of  the  absence  of  meat. 

3.  Injunction  against    Wrongful  Assertion  of  Title  or  Slander  on 

Owner's  Title. 

Let  the  Deft  A.  G.  D.,  his  servants  and  agents,  be  perpetually 
restrained  from  alleging,  asserting,  stating,  or  representing  that  he 
has  any  estate,  right,  title,  interest,  claim  or  demand  in,  to  or  upon 
the  estate  known  as  C.  B.,  in  the  county  of  — ,  in  the  statement  of 
claim  mentioned,  and  the  zinc  blende  and  lead  mines  therein,  and  the 
plant  and  machinery  thereon,  or  any  of  them,  or  any  part  or  parts 
thereof,  or  that  the  Fit's  title  thereto,  or  to  any  part  or  parts  thereof, 
is  defective,  or  that  the  Pit  cannot  sell,  dispose  of  or  deal  with  the 
said  estate,  property,  mines,  plant  and  machinery,  or  any  part  or 
parts  thereof,  or  make  any  valid  or  binding  contract  for  the  sale  or 
lease,  or  make  any  valid  and  efiPective  conveyance,  grants  or  lease  of  the 
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same,  or  any  part  or  parts  thereof,  or  of  any  interest  or  estate  therein, 
or  easement  thereon,  or  is  not  entitled  to  receive  the  purchase-money 
or  other  consideration  money  of  or  for  any  such  contract,  conveyance, 
grant  or  lease,  without  the  consent  or  concurrence  of  the  Deft,  or  in 
any  other  way  claiming  any  estate  and  interest  in  the  said  property, 
or  any  part  or  parts  thereof. — Deft  to  pay  Pit's  costs,  to  be  taxed. — 
See  Jenks  v.  Diiion,  Kekewich,  J.,  3  July,  1897,  A.  3000. 


NOTES. 

Though  it  was  formerly  settled  that  the  Court  had  no  jurisdiction  to 
restrain  publication  of  a  libel,  or  of  any  letter,  advertisement  or  other  docu- 
ment which  was  injurious  to  the  property,  either  in  money  or  reputation,  of 
another  (see  Prudential  Co.  v.  Knott,  10  (5h.  142,  overruling  Dixon  v.  Holdin, 
7  Eq.  493;  Springhead  Co,  v.  Bihy,  6  Eq.  551),  the  effect  of  the  Jud.  Act, 
1873,  s.  25  (8),  is  to  enlarge  the  jurisdiction  so  that  injunctions  to  restrain 
libellous  statements  injurious  to  property  or  trade,  as  well  as  damages,  may 
now  be  granted  without  the  necessity  of  proving  actual  damage,  and  without 
the  finding  of  a  jury  where  the  action  has  been  tried  by  a  Judge  alone : 
Thomas  v.  Williams,  14  Ch.  D.  864;  Thorley,  &c,  Co,  v.  Massam,  14  Ch.  D. 
763,  C.  A. ;  Hill  v.  Hart-Dames,  21  Ch.  D.  798  (and  see  Thorley,  &c.  Co,  v. 
Massam,  6  Ch.  D.  582;  Saxhy  v.  Easterbrook,  3  C.  P.  D.  339);  and  there 
is  jurisdiction  to  grant  an  interlocutory  injunction:  Bonnard  v.  Ferryman, 
(1891)  2  Ch.  269,  C.  A.;  39  W.  R.  506;  Collard  v.  Marshall,  (1892) 
1  Ch.  571,  C.  A. ;  Monson  v.  Tussauds,  (1894)  1  Q.  B.  671,  C.  A.,  where  the 
judgment  in  Bonnard  v.  Ferryman,  was  treated  by  Lopes  and  Davey,  L.  JJ. 
\di^.  Lord  Halsbury),  as  laying  down  an  absolute  rule  of  practice  as  to  the 
circumstances  under  which  an  interlocutory  in j  unction  against  libel  ought 
to  be  granted :  but  such  an  oi-der  will  not  be  made  except  imder  very  special 
circumstances:  Bonnard  v.  Ferryman,  sup,;  Flumhly  v.  Ferrymnn,  W.  N. 
(91)  64  ;  as  where  any  jury  would  say  the  matter  complained  of  was  libellous, 
ana  if  they  found  otherwise  their  verdict  would  be  set  aside  as  unreasonable  : 
S.  C, ;  Liverpool  Household  Assoc,  v.  Smith,  37  Ch.  D.  170,  C.  A. ;  Quartz  Hill 
Co.  V.  Beall,  20  Ch.  D.  501,  C.  A. ;  or  the  truth  of  the  libel  is  the  material 
issue :  Flnmhly  v.  Ferryman,  "W".  N.  (91)  64 ;  especially  where  a  claim  of 
privilege  is  set  up  :  S,  C, ;  but  see  Funch  v.  Boyd,  16  L.  R.  Ir.  476 ;  nor 
where  the  statements,  however  injurious,  are  not  shown  to  have  been  made 
maid  fide  or  in  breach  of  anj'  contract :  SocietS  Anonyme  des  O laces  v.  Tilghman, 
25  Ch.  D.  1,  C.  A. ;  nor  where  injury  to  person  or  property  is  not  shown, 
even  though  the  libels  are  calculated  to  cause  extreme  annoyance,  are  wholly 
unjustifiable,  and  of  a  gross  character,  and  the  Pits  have  previously  obtained 
a  verdict  against  Dcfts  for  substantial  damages  in  respect  of  similar  libels : 
Salomons  v.  Knight,  ^1891)  2  Ch.  294,  C.  A.;  and  an  interlocutory  injunc- 
tion in  a  case  of  hbel,  as  by  exhibiting  an  effigy  of  the  Pit  in  the 
"Chamber  of  Horrors"  at  Madame  Tussaud's,  was  discharged,  where  it 
appeared  (by  further  evidence  on  appeal)  that  there  would  be  a  question 
at  the  trial  whether  the  Pit  had  consented  to  the  exhibition:  Monson  y. 
Tussauds,  sup. 

Oral  as  well  as  written  statements,  if  slanderous  and  calculated  to  injure 
the  business  of  another,  will  be  restrained :  Hermann  Loog  v.  Bean,  26 
Ch.  D.  306. 

And  that  the  Court  is  reluctant  to  grant  an  injunction  restraining  the 
publication  of  future  libels,  as  involving  the  trial  of  the  question  of  libel  or 
no  libel  in  a  very  unsatisfactory  way  on  motion  to  commit,  see  Liverpool 
Household  Ast>oc,  v.  Smith,  sup.,  where  also  a  doubt  was  intimated  whetner, 
in  Hill  V.  Hart-Davies,  sup,,  the  Court  was  right  in  granting  an  inter- 
locutory injunction  with  the  words  **or  any  other  circular  or  letter  con- 
taining false  or  inaccurate  representations  as  to  the  credit  or  financial  condi- 
tion of  the  said  society." 

An  action  will  not  lie  for  a  false  statement  disparaging  a  trader's  g^ods 
where  no  special  damage  is  proved,  and  where  an  action  will  not  he  for 
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defamation  an  injunction  will  not  be  granted :  White  t.  MeUin,  (1S95)  A.  C. 
154,  H.  L.  (commenting  on  Western  Counties  Manure  Co.  v.  Lawn  Chemical 
Manure  Co.,  L.  B.  9  Ex.  218,  and  approving  Evans  v.  Harlow^  5  Q.  B.  624): 
and  qucfre^  whether  an  action  will  ne  in  any  case  for  disparaging  a  traders 
goods  merely  by  stating  that  some  other  trader*s  goods  are  better,  either 
generally  or  in  this  or  that  respect :  <S.  C, 

An  action  of  Hbel,  even  if  involving  injury  to  trade,  is  determined  by  the 
death  of  the  Pit,  unless  it  is  in  the  nature  of  an  action  of  slander  of  title, 
e.g,^  alleges  publication  impugning  Pit's  right  to  use  his  trade  mark:  Hoi' 
chard  v.  Mege,  18  Q.  B.  D.  771. 

AVhere  the  injury  proved  was  trifling,  and  the  action  not  brought  nntil 
three  months  after  tne  Pit  knew  of  the  publication  of  the  libel,  the  Court 
gave  only  5/.  damages:  Hay  ward  v.  Zf.,  34  Ch.  D.  198;  and  a  drcolar 
containing  an  erroneous  statement  of  a  judgment  in  an  action,  viz.,  that  the 
Deft  had  been  ordered  to  undertake  not  to  represent  his  firm  to  be  that  o! 
the  Pits,  whereas  in  fact  such  undertaking  had  been  voluntarily  given,  vas 
held  to  be  a  libel  injurious  to  Deft*s  trade :  S.  C. 

Upon  the  question  whether  words  could  be  deemed  libellous  as  impotiiig 
insolvency,  see  Capital  and  Counties  Bank  v.  Henty^  7  App.  Cas.  741 ;  Nevill 
V.  Fiue  Art  and  (ieneral  Ins,  Co,,  (1897)  A.  C.  68,  H.  L. ;  (1895)  2  Q.  B.  I.i6, 
C.  A. ;  and  upon  the  question  of  privilege,  see  AUhuU  v.  General  Council  of 
Medical  Education,  23  Q.  B.  D.  400,  C.  A.  (publication  of  minutes  of  the 
Deit  Council);  Davis  v.  Shepstone,  11  App.  Ga.  187  (reports  of  statements 
made  to  proprietors  of  newspapers  J ;  Proctor  v.  Webster  ^  16  Q.  B.  D.  112 
fletters  to  lords  of  Privy  Council) ;  Hill  v.  Hart-Davies,  21  Ch.  D.  798 
(circular  to  members  of  friendly  society) ;  Nevill  v.  Fine  Art  and  General  Ins, 
Co,,  sup,  (circular  notifying  that  agent  had  ceased  to  act  for  coj ;  Waller  v. 
Loch,  7  Q.  B.  D.  619,  C.  A.  (report  of  Secretary  of  Charity  Organizatiaa 
Society);  Macdougall  v.  Knight,  14  App.  Ca.  194;  17  Q.  B.  D.  636,  C.  A. 
(reports  of  proceedings  in  Courts  of  Justice) ;  Munster  v.  Lamb,  11  Q.  B.  D. 
588,  C.  A.. (protection  of  advocate  absolute);  Hayu^rd  v.  ^.,  34  Ch.  D.  198 
(privilege  not  lost  unless  communication  shown  to  be  untrue  to  the  know- 
ledge of  the  person  making  it) ;  Jenowre  v.  Delm^e,  (1891)  A.  (P.  C.)  73  (the 
occasion  rebuts  the  inference  of  mala  fides  of  Deft,  so  that  the  onus  probandi 
is  cast  on  the  Pit). 

And  that  a  corporation  cannot  sue  for  libel  affecting  personal  reputatbn 
only,  and  not  property,  see  Corporation  of  Manchester  v.  Williams,  (1891) 
1  Q.  B.  94. 

An  action  will  lie  in  this  country  in  respect  of  a  libel  or  other  act  com- 
mitted outside  the  jurisdiction  if  the  act  is  wrongful  both  in  this  country 
and  in  the  country  where  it  was  committed,  but  it  is  not  necessary  that  the 
act  should  be  the  subject  of  civil  proceedings  in  the  foreign  country: 
Machudo  V.  Follies,  (1897)  2  Q.  B.  231,  C.  A.  applying  the  rule  enunciated 
in  Phillips  v.  Eijre,  L.  R.  6  Q.  B.  1,  and  The  M,  Moxhanu  1  P.  D.  107. 

Upon  the  question  of  liability  for  the  publication  of  a  libel,  see  Odgers  on 
Libel,  170  c<  seq, ;  454  et  seq, ;  Vizitelly  v.  Mudie*s  Select  Library,  (1900)  1 
Ch.  270,  0.  A. 


Section  XI. — Comments  on  Pending  Proceedings. 

1.  Injunction  restraining  the  Delivery  of  a  Sermon  with  Special 

Reference  to  Pending  Proceedings. 

UsiTAL  undertaking. — ^Let  the  Deft  B.  be  restrained  from  preach- 
ing or  delivering  any  aermon  or  address  with  special  or  other 
reference    to    the    trial    of    this    cause,    and    from   publishing  or 
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distributing,  or  being  in  any  way  instrumental  in  publishing  or 
distributing,  the  printed  handbill  or  placard  being  the  exhibit  &c.,  or 
any  like  handbill  or  placard  or  notice,  and  from  otherwise  prejudicing 
and  interfering  with  the  trial  of  this  cause,  or  the  persons  to  be 
examined  as  witnesses  at  the  hearing  thereof. — Mackett  v.  Heme  Bay 
Commrs.,  V.-C.  B.,  24  June,  1876,  B.  1026 ;  S.  C,  24  W.  E.  845. 

For  an  order  that  the  printers  and  publishers  of  the  **  S.  Independent "  do, 
within  three  weeks,  publish  in  three  successiye  papers  apologies  for  their 
offence  (in  publishing  the  bill  and  depositions  taken  in  a  suit  still  pending, 
and  commenting  thereon  in  a  manner  calculated  to  prejudice  the  case  of  the 
l)eh)  in  as  le^ble  a  type  and  conspicuous  a  manner  as  the  extracts  and 
articles  complained  of ;  and  do  also  pay  the  costs  of  the  motion ;  otherwise 
that  they  stand  committed  for  contempt,  see  General  Exchange  Bank  v. 
Homer,  U.  K,  12  Nov.  1868,  A.  2668. 

For  similar  orders  for  submission  and  payment  of  costs  by  the  printers 
and  publishers  of  newspapers,  see  Tichborne  v.  Mostyn,  V.-O.  W.,  18  July, 
1867,  B.  2073,  2076;  RoUon  v.  Dodds,  V.-O.  M.,  27  May,  1869,  B.  1317; 
fif.  C,  17  W.  E.  782. 


2.  Ex  parte  Order  restraining  Publication  of  Matt^  tending  to 

prejudice  Trial  of  Action, 

Upon  motion  &c.  by  counsel  for  the  Pits,  Let  A.  B.,  the  printer  and 
publisher  of  the  C.  D.  newspaper,  his  servants  and  agents,  be  restrained 
until  &c.,  from  printing  or  publishing,  or  reprinting  or  republishing, 
or  causing  or  permitting  to  be  written,  printed,  or  published,  or  re- 
written, or  reprinted,  or  republished,  an  article  or  paragraph  entitled 
*'  The  Harsop  Estate  Claimant — After  a  Missing  Will,"  or  any  copy 
of  or  extract  from  such  paragraph  or  article,  or  any  statement  therein, 
or  to  the  like  effect ;  And  from  writing,  or  printing,  or  publishing,  or 
causing  or  permitting  to  be  written,  or  printed,  or  published,  with  or 
without  comment,  any  pleading  or  evidence  in  this  action,  or  any 
defamatory  statement  tending  to  prejudice  the  minds  of  the  public  or 
to  prevent  a  fair  trial  of  this  action. — Leslie  v.  Cave^  Pearson,  J.,  14  May, 
1885,  B.  548. 

And  for  case  in  which  an  interlocutory  injunction  was  granted  to  restrain 
a  threatened  publication  by  the  Deft  of  circulars  abusive  of  the  Pit,  and 
tending  to  prejudice  the  fair  trial  of  the  action,  see  Kitcat  v.  Sharp,  52  L.  J. 
Ch.  134 ;  48  L.  T.  64 ;  31  W.  E.  227. 

NOTES. 

The  publication  by  persons  interested  of  ex  parte  statements  of  pending 
proceedings  {Coleman  v.  TF.  Hartlepool  By,  Co,;  8  W.  R.  734 ;  Brook 
V.  Evansy  lb.  688),  or  of  comments,  in  anticipation  of  a  trial,  calculated 
to  prejudice  the  public  mind  and  obstruct  the  course  of  justice  {Tichborne 
V.  Moatyn,  7  Eq.  55,  n. ;  Daw  v.  E/ey,  Jb.49;  Mackett  v.  Htrne  Bay  Commrs,, 
Form  1,  sup, ;  The  Quten  v.  Payne  and  Cooper,  (1896)  1  Q.  B.  577) ;  as  dis- 
tinguished from  a  mere  warning  to  the  trade  of  the  existence  of  the  action : 
Coaies  V.  Chadwick,  (1894)  1  Ch.  347 ;  or,  with  or  without  comment,  of  the 
pleadings,  evidence,  petition,  or  any  ex  prirte  statement  in  any  pending  cause 
or  matter,  will  be  restrained  and  punished  as  a  contempt  of  Court :  Be  Chel- 
tenham and  Swansea  Can,  Co,,  8  Eq.  580 ;  Felkin  v.  Herbert,  12  W.  R.  241 ; 
30  L.  J.  Ch.  604;  Kitcat  v.  Sharp,  31  W.  E.  227  ;  52  L.  J.  Ch.  134;  and  an 
apology  must  be  made  and  published  as  the  condition  of  not  committing  (in 
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the  case  of  a  newspaper)  the  publishers  and  printers :  General  Exchange  Bank 
V.  Horntr,  W.  N.  (68)  259 ;  Bohson  v.  Dodds,  17  W.  E.  782;  20  L.  T.  941; 
and  as  to  contempt  of  Court  generally,  v.  aup,.  Chap.  XXVIL,  **  ExECU- 
TIOK,"  pp.  463  et  9tq. 


Section  XTT. — Partners. 

1.  Ifyunctum  against  acting  as  Partner. 

Let  the  Deft  B.,  his  agents  and  servants,  be  restrained  until  &c. 
from  entering  into  any  contract  or  contracts,  and  from  accepting, 
drawing,  indorsing,  or  negotiating  any  bills  or  bill  of  exchange, 
notes  or  note,  or  written  securities  or  security,  in  the  name  of  the 
partnership  firm  of  D.  and  B. ;  And  from  contracting  any  debts  or 
debt,  and  buying  and  selling  any  goods,  and  from  making  or  entering 
into  any  verbal  or  written  promise,  agreement,  or  undertaking,  and 
from  doing  or  causing  to  be  done  any  acts  or  act,  in  the  name  or  on 
the  credit  of  the  said  partnership  firm,  or  whereby  the  said  partner- 
ship firm  can,  or  may,  in  any  manner  become  or  be  made  liable  to,  or 
for  the  payment  of,  any  sums  or  sum  of  money,  or  for  the  performance 
of  any  contract,  promise  or  undertaking. — Dyson  y.  Benson,  Y.-C,  21 
Oct.  1815,  A.  1531. 

For  interlocutory  order  restraining  Deft  from  introducing  or  employing 
one  of  his  sons  as  a  clerk  (in  breach  of  the  partnership  contract)  without  the 
consent  of  his  partner,  see  Watney  y.  Tristy  Y.-C.  H.,  6  April,  1876,  B.  885; 
45  L.  J.  Ch.  412. 


2.  Interim  Order  in  an  Action  f(yr  Dissolution  of  Partnership  re* 
straining  Deft  from  Drawing  Cheques  Sfc^  in  tfie  Name  of  the 
Firm  until  after  the  Trial. 

AxD  the  Pit  by  his  counsel  undertaking  not  to  draw,  make,  accept, 
indorse,  or  negotiate  any  cheque,  bill,  note,  warrant,  or  security  in  the 
name  or  firm  of  the  copartnership  in  the  writ  mentioned,  except  so  far 
as  the  Deft  may  do  so  under  the  terms  of  this  order.  Let  the  Deft  B. 
{the  partner)  be  restrained  until  &c.,  from  drawing,  making,  accepting, 
indorsing,  or  negotiating  any  cheque,  bill,  note,  warrant,  or  security 
whatever  in  the  name  or  firm  of  the  copartnership,  otherwise  than  for 
or  on  account  of  the  said  copartnership,  and  from  receiving,  using, 
employing,  or  retaining  any  money,  securities,  or  property  of  the  said 
copartnership  for  his  own  separate  use,  and  from  placing,  keeping,  or 
permitting  the  moneys  of  the  said  copartnership  to  stand  at  any  bank 
to  or  on  the  separate  and  private  account  of  the  Deft,  or  on  any 
account  other  than  the  joint  account  of  the  said  copartnership. — But 
this  order  is  not  to  prevent  either  party  from  drawing  out  of  the  net 
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profits  of  the  said  partnership  to  the  extent  of  one  half  of  such  net 
profits  or  to  the  extent  of  £ —  a  quarter  each  if  the  half  of  such  profits 
shall  exceed  that  sum. — Lemann  v.  Berger^  Y.-C.  B.,  24  Feb.  1876, 
B.  530 ;  34  L.  T.  235. 


3.  Injumtion  on  Dissolution  of  Partnership. 

Let  the  Deft  and  his  (servants  and)  agents  be  restrained  from 
intermeddling  with  the  partnership  assets,  and  from  signing  or 
using  the  name  or  style  of  firm  of  H.  and  D.,  or  from  tradiog,  or 
dealing,  in  or  under  that  name  or  style ;  until  &c. — Directions  for 
receiver. — Hoffman  v.  Duncan,  V.-O.  W.,  2  Nov.  1853,  A.  7. 

For  order  staying  partner,  during  the  partnership  term,  from  carrying  on 
business  with  other  persons  in  the  name  of  the  old  firm,  and  publishing 
notices  of  dissolutioQ,  see  England  v.  Curling,  8  Beav.  130. 

For  order  restraining  a  partner  from  applying  any  of  the  moneys  and 
effects  of  the  partnership,  otherwise  than  in  the  ordinary  course  of  business, 
and  from  obstructing  or  interfering  with  Pit  in  the  exercise  or  enjoyment  of 
his  rights  under  the  partnership  articles,  see  Hull  v.  -&.,  12  Beav.  414  ;  20 
Beav.  139. 

For  declaration  that  the  partnership  between  Pit  and  Deft  extended  to  a 
certain  patented  process,  and  that  the  same  was  partnership  property,  and 
for  injunction  to  restrain  Deft  from  any  interference  with  the  sale  thereof  by 
Pit  see  3/e/Zm  V.  Lersner,  V.-C.  J.,  26  Feb.  1869,  B.  723. 

For  injunction  to  stay  Defts  from  removing  Pit's  name  from  the  list  of 
members  of  the  society  known  as  **  Lloyd's,  and  from  excluding  the  Pit 
-from  the  use  and  enjoyment  of  the  society's  rooms,  and  from  otherwise 
interferingr  with  the  exercise  of  Pit's  rights  as  a  member,  see  Forwood  v. 
Oonchen,  M.  R.,  3  Nov.  1870,  A.  2638. 

For  injunction  to  restrain  Deft  from  carrying  on  business  in  the  partner- 
ship name  at  the  partnership  premises,  Q.  Street,  of  which  he  had  renewed 
the  lease,  and  from  employing  the  assets  of  the  partnership  in  the  Q.  Street 
business,  see  ClemenU  v.  Norris,  M.  E.,  20  Feb.  1878,  A.  414;  8  Ch.  D.  129. 


4.  Injunction  on  Dissolution  restraining  carrying  on  Business  or 
soliciting  Custom  in  the  Name  of  the  old  Firm, 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Deft,  Let  the  Deft  A.  B.,  his  partners,  servants,  workmen,  and 
agents,  be  restrained  until  judgment  in  this  action  from  applying  to 
any  person  who  was  a  customer  of  the  Deft  prior  to  &c.,  privately  or 
by  letter,  personally  or  by  a  traveller  asking  such  customer  to  deal 
with  the  Deft,  or  not  to  deal  with  the  Pit,  in  varnish  or  polish  of  any 
description,  and  from  serving  varnish  or  polish  of  any  description  to 
or  otherwise  dealing  in  the  same  with  any  such  customer. — Davis  v. 
Smaggasgale,  North,  J.,  25  July,  1890,  A.  1053;  S.  C,  W.  N.  (90) 
158,  169. 


5.  Injunction  against  Soliciting  old  Customers  after  Sale  of  Goodwill. 

Let  the  Deft  E.  P.   D.,  his  partners,  servants,  and  agents,  be 
restrained  from  applying  to  any  person  who  was  a  customer  of  the 
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firm  of  B.  D.  &  Co.  prior  to  the  —  day  of  —  {date  of  agreement  far  nk 
by  Deft  to  Pits  of  goodwill^  ^c),  privately  by  letter  or  penonallj,  or 
by  a  traveller  asking  Bucb  customer  to  continae  to  deal  vith  the 
Deft,  or  not  to  deal  with  the  Pits. — See  Lahouchere  t.  Dawwn,  IL  B* 
22  Jan.  1872,  B.  232 ;  13  Eq.  322;  approved  by  H.  L.  in  Trego  t. 
Hunt  J  (1896)  A.  C.  7.— See  next  Form. 


6.  Declaration  of  right  to  Injunction  restraining  Solicitation  of 

Custotners. 

Declare  that  the  appellants  are  entitled  to  an  injunction  restraining 
the  respondent,  his  partners,  servants  and  agents,  from  applying 
privately,  by  letter,  personally,  or  by  a  traveller,  to  any  person  who 
was,  prior  to  the  dissolution  of  the  partnership,  a  customer  of  the 
firm  of  T.  T.  &  Co.,  asking  such  customer  to  continue  after  the  dissolu- 
tion to  deal  with  him,  the  respondent,  or  not  to  deal  with  the 
appellants.  Kespondent  to  repay  to  the  appellants  the  costs  in  die 
Court  of  Appeal  paid  by  them  to  him ;  cause  remitted  to  the  Chancety 
Division.— See  Trego  v.  Hunt,  H.  L.,  5  Dec.  1895  ;  (1896)  A.  C.  7. 

7.  Injunction  in  conformitg  with  the  above  Decision. 

Let  the  Deft  P.  B.  B.,  his  servants  and  agents,  be  peipetoally 
restrained  from  applying  to  any  person  who  was,  prior  to  the  diBsolu- 
tion  of  partnership,  a  customer  of  the  firm  of  G.  and  B.,  printen, 
publishers,  and  account  book  makers,  lately  carried  on  in  co-partner- 
ship between  the  Pit  and  Deft  at  —  in  the  city  of  — ,  privately  by  letter, 
personally,  or  by  a  traveller  asking  such  person  to  continue  to  deal 
with  the  Deft,  or  not  to  deal  with  the  Pit ;  Deft  to  pay  costs  of  action.— 
See  Gillingham  v.  Beddoto,  Cozens-Hardy,  J.,  11  May,  1900,  A.  1864 ; 
(1900)  2  Oh.  242. 

8.  Injunction  against  the  Use  of  Trade  Name  on  Dissolution  of 

Partnership. 

Let  the  Deft  B.  C,  his  servants  &c.,  be  restrained  until  &c.,  from 
resuming  or  carrying  on  the  business  of  &c.,  either  alone  or  in  partner- 
ship with  his  son  B.  0.  the  yoxmger  in  the  (bill)  mentioned,  or  any 
other  person  or  persons,  under  the  firm  or  style  of  B.  C.  &  Co.,  or 
B.  C,  Son  &  Co.,  or  under  any  other  style  or  firm  calculated  to  induoe 
the  customers  of  the  firm  of  B.  C,  W.  &  Co.  in  the  (bill)  mentioned, 
or  the  public  generally,  to  believe  that  the  Deft  B.  C.  is  carrying  on 
the  business  of  the  last-mentioned  firm,  and  from  thereby,  or  otherwise 
in  any  manner  holding  out  that  the  said  Deft  is  carrying  on  the  business 
of  — ,  in  continuation  of  or  in  succession  to  the  business  carried  on  by 
the  said  firm  of  B.  C,  W.  &  Co.,  and  also  from  receiving  or  retaining, 
or  in  any  manner  interfering  with,  any  letters  or  messages  addressed 
to  or  intended  for  the  said  firm  of  B.  C,  W.  &  Co.,  by  whatever 
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description  or  style  or  manner  such  letters  or  messages  may  be  respec- 
lively  addressed.— ^iV^  v.  Corcoran^  V.-O.  B.,  13  June,  1873,  B.  1637; 
4^.  C,  made  perpetual  24  July,  1874^B.  220. 

For  injunction  to  restrain  Deft  from  resinning  or  carrying  on  business  in 
a  particular  neighbourhood,  either  alone  or  in  partnership,  imder  a  certain 
style  or  firm  of  which  he  had  sold  the  goodwill,  or  holding  out  that  he 
carried  on  such  business  in  continuation  of  or  in  succession  to  the  late  firm, 
see  Churton  v.  Douglas,  Joh.  198. 

For  injunction  to  restrain  the  Deft  W.  from  using  the  Pit's  patents,  and 
from  carrying  on  business  under  the  name  of  W.  &  Co.,  and  from  represent- 
ing by  advertisement  and  circulars  that  he  had  succeeded  to  the  business  of 
engineer  &c.,  lately  carried  on  by  W.  G.  &  S.,  at  &c.,  and  purchased  by 
Pits  G.  E.  &  Co.,  with  directions  for  delivery  up  of  all  trade  cards  or  circu- 
lars, and  any  drawings  or  patterns,  of  the  late  firm  W.  &  Co.,  and  inquiry 
as  to  damage,  see  Graveley  v.  Wincheater^  V.-O.  W.,  March,  1867,  A.  700. 


9.  Injunction  in  absolute  Terms  against  the  Use  of  a  Nairn  in  Trade. 

Upon  the  two  several  motions  &c.,  by  counsel  for  the  Pits,  Let  the 
Defts  Maison  P.  Ld.,  and  the  Deft  F.  W.  S.,  the  liquidator  thereof, 
be  perpetually  restrained  from  transferring,  selling,  or  dealing  with 
any  right  to  use  the  name  **P — ,"  or  any  title  or  description  including 
that  name,  in  connection  with  the  manufacture  or  sale  of  boots  or 
shoes;  And  Let  the  Defts  Maison  L.  P.  Ld.,  F.  W.  P.,  W.  A.  P.,  A.  J.  E., 
and  L.  M.  P.,  and  Maison  P.  Ld.,  F.  W.  8.  and  W.  K.  be  perpetually 
restrained  from  using  the  said  name  **P — **  or  any  such  title  or  de- 
scription as  aforesaid  in  such  connection  as  aforesaid,  and  from  doing 
any  other  act  or  thing  conferring,  or  purporting  to  confer,  either 
directly  or  indirectly,  upon  any  other  person  or  persons  any  right  to 
use  the  said  name,  or  any  such  title  or  description  as  aforesaid  in  such 
connection  as  aforesaid,  and  from  selling  or  offering  for  sale  any  boots 
or  shoes  not  of  the  Pits'  manufacture  under  the  name  of  **P — *s 
Special  Boots  and  Shoes,"  or  *'  P — 's  Boots  and  Shoes." — Defts  to  pay 
costs  of  actions. — See  F,  Pinet  ^  Cie,  v.  Maison  Louis  Pinet,  Ld,, 
North,  J.,  1  Dec.  1897,  B.  4156;  (1898)  1  Ch.  179. 

10.  Special  Undertaking  as  to  the  Use  of  Name  by  Co. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  And  upon  hearing  counsel 
&o..  And  upon  reading  &c..  And  the  Pit  and  the  Defts  by  their  counsel 
consenting  that  the  hearing  of  this  motion  should  be  treated  as  the 
trial  of  the  action,  And  the  Defts  by  their  counsel  undertaking  that  in 
all  circulars,  prospectuses,  advertisements,  application  forms,  policies, 
and  other  documents  and  literature  issued  and  used  by  the  Defts  in 
the  United  Kingdom,  in  which  the  Defts'  name  shall  appear,  their 
name  shall  always  appear  either  in  full  without  abbreviation,  or,  if 
abbreviated,  having  the  words  "of  Canada"  or  "  Canadian"  forming 
part  thereof,  and  so  that  the  words  '^  of  Canada  "  or  "  Canadian"  shall 
be  clearly  and  conspicuously  printed  or  written  as  part  of  the  ^ame, 
and  further  4hat  in  all  manuals  of  instructions  or  other  general  direc- 
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tions  issned  to  the  Defts'  agents  in  the  United  Kingdom,  th^re  shall 
be  contained  a  direction  that  the  attention  of  intending  insurers  and 
other  persons  with  whom  they  transact  insurance  business  is  to  be 
called  to  the  fact  that  the  co.  represented  by  such  agents  is  the  Ban 
Life  Assurance  Co.  of  Canada,  and  also  a  direction  that  such  agents 
are  not  to  issue  any  circular,  prospectus,  advertisement,  application 
form,  policy,  or  other  document  or  literature  other  than  such  as  are 
supplied  or  approved  by  the  Defts.  Tax  the  costs  of  the  Defts  of  this 
action,  except  so  far  as  increased  by  the  use  by  the  Defts  of  their  title, 
or  any  abbreviated  form  of  it,  without  the  words  **of  Canada"  or 
'*  Canadian ; "  And  tax  the  costs  of  the  Pit  of  this  action  so  far  only  as 
the  same  have  been  increased  by  such  use. — Usual  direction  as  to  set-off. 
— See  Saunders  v.  l^he  Sun  Life  Assurance  Co,  of  Canada, — Stirling,  J., 
17  March,  1894,  B.  503;  (1894)  1  Ch.  537. 


11.  L\junction  against  removing  Partnership  {Theatrical)  Property 

— Receiver. 

Usual  undertaking  as  to  damages. — Let  the  Deft  S.,  his  servants 
&c.,  be  restrained  from  taking  possession  of,  removing,  selling, 
disposing  of,  or  intermeddling  with  any  part  of  the  scenezy, 
machinery,  dresses,  properties,  effects,  and  things,  belonging  to  the 
Pit  and  Deft  as  partners,  in  the  joint  adventure  in  the  Pit's  (bill) 
mentioned ;  until  &c. — ^And  Let  a  proper  person  be  appointed,  upon 
his  first  giving  security,  to  take  possession  of  the  said  sceoery  &c.  (as 
above),  so  beloDging  to  the  Pit  and  Deft ;  And  Let  the  Pit  H.  and  the 
Deft  S.  deliver  over  to  such  receiver  the  said  scenery  &c. — Hopkins  v. 
Smith,  V.-C.  J.,  18  Feb.  1869,  A.  317. 

12.  Intern  Injunction  agaimt  dealing  with  Partnership  Funds  and 

drawing  Money  out  of  Private  Banking  Account. 

Upon  motion  &c.  (Usual  undertaking  as  to  damages).  Let  the  Defts 
be  restrained  until  &c.  from  applying  any  assets  of  the  partnership  to 
any  purposes  other  than  those  of  the  partnership  business. — And  Let 
the  Deft  B.  be  restrained  until  &c.,  or  until  further  order,  from  drawing 
out  of  his  private  account  at  the  N.  Bank  any  sum  of  money  that  will 
leave  to  the  credit  of  that  account  an  amount  less  than  (a)  the  sum  of 
100/.  transferred  to  his  private  account  from  the  partnership  account; 
and  also  (b)  the  further  sum  of  119/.,  pcutnership  moneys  paid  in  by 
him  to  such  account  as  by  the  Pit's  affidavit  appears. — Garrett  v. 
Moore,  Chitty,  J.,  14  April,  1891. 

NOTES. 
BIGHT  TO  INJTTNOTION. 

As  a  general  rule,  matters  of  internal  regulation  hetween  partners  (in- 
cluding COS.  ooiporate  or  uoinoorporated)  will  not  be  interfered  with  l^  the 
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Court,  unless  the  members  or  member  of  tlie  firm  to  whom  the  management 
of  the  business  has  been  entrusted  by  the  others  are  acting  illegally,  and  in 
breach  of  the  trust  reposed  in  them,  or  in  violation  of  the  partnership  con- 
tract: Lindl.  468,  469;  and  see  inf.  Chap.  XLIX.,  **  Partnership." 

A  partner  will  be  restrained  from  depreciating  the  property :  Marshall  v. 
Watson,  25  Beav.  601 ;  and,  until  sale,  stipulated  for  in  the  agreement  for 
dissolution,  from  doing  any  act  whereby  tne  value  of  the  goodwill  may  be 
prejudiced :  Turner  v.  Major ^  3  Giff.  442 ;  and  generally  from  acts  incon- 
sistent with  the  partnership  agreement,  or  with  the  duties  of  a  partner, 
even  though  a  dissolution  is  not  prayed  :  Watney  y.  Tristy  45  L.  J.  Uh.  412  ; 
Kerr,  164 ;  Joyce,  522. 

Dissolution  of  partnership,  and  consequent  sole  possession  of  the  premises 
by  one  of  two  partners,  was  not  a  breacn  of  a  covenant  in  the  lease  to  both 
against  parting  with  possession :  Corporation  of  Bristol  y.  Westcott,  12  Ch. 
D.  461,  C.  A. 

An  injunction  will  not  be  granted  to  restrain  arbitration  proceedings  by 
CO- partners  which  would  be  futile,  and  in  no  way  binding  on  the  applicant : 
Farrar  v.  Coitper,  44  Ch.  D.  323;   Wood  y,  Lillies,  61  L.  J.  Ch.  158. 

A  partner  withdrawing  from  a  periodical  so  that  the  concern  must  be 
wound  u^,  will  not  be  restrained  from  advertising  the  discontinuance,  as 
regards  himself,  of  the  publication  :  Bradbury  v.  Dickens^  27  Beav.  53. 

Temporary  unsoundness  of  mind  (as  distinguished  from  lunacy  found  by 
inquisition  or  permanent  incapacity,  see  the  Partnership  Act,  1890,  53  &  54 
y.  c.  39,  s.  35)  of  a  partner  will  not  justify  the  others  in  excluding  him  from 
the  business :  Anon,^  2  X.  &  J.  441 ;  but  where  an  action  is  pending  for  the 
dissolution  of  a  partnership  on  the  ground  that  the  Deft  partner  is  of  unsound 
mind,  the  Court  will  grant  an  injunction  to  restrain  the  Deft  from  interfer- 
ing in  the  conduct  of  the  partnership  affairs  so  as  to  injure  the  business  and 
assets  of  the  firm :  J.  v.  £>.,  (1894)  3  Ch.  72.  And  see,  as  to  the  rights  of 
an  insane  partner  not  so  found,  Jones  v.  Lloyd^  18  Eq.  265. 

The  bankruptcy  of  a  partner  is  a  dissolution  as  to  all  the  partners  in  the 
absence  of  any  agreement  to  the  contrary,  53  &  54  V.  c.  39,  s.  33,  and  gives 
the  solvent  partner  the  right  to  sell  the  partnership  property  to  pay  the 
partnership  debts:  Fox  v.  Ilenburu,  Cowp.  445;  and  see  Lindfl.  671.  But 
this  right  is  personal,  and  cannot  be  assigned,  and  accordingly  an  injunc- 
tion wEis  granted  at  suit  of  a  bankrupt  partner's  assignee  to  restrain  a  sale  by 
the  solvent  partner's  execution  creditor  by  assignment :  Eraser  y.  Kershawy 
2  £.  &  J.  496. 

NAME  AND  GOODWILL. 

On  a  dissolution,  an  assignment  of  the  goodwill  and  business  carries,  as 
between  the  vendor  and  purchaser,  the  exclusive  right  to  use  of  the  business 
name :  Levy  y.  Walker^  10  Ch.  D.  436 ;  Chappell  v.  Griffith,  53  L.  T.  459. 
But  a  mere  agreement  by  a  pai'tner  to  retire  from  a  firm  does  not,  in  the 
absence  of  express  agreement  as  to  goodwill,  involve  a  right  to  continue  to 
use  the  retiring  partner's  name :  Gray  v.  Smith,  43  Ch.  D.  208,  C.  A. ;  and 
on  the  dissolution  and  sale  of  a  partnership  business,  the  purchaser  may  be 
restrained  from  using  the  outgoing  partner's  name  as  part  of  the  style  of  the 
firm,  unless  the  outgoing  partner  is  dead  or  bankrupt :  Scott  v.  Bowiand,  20 
W.  R.  508 ;  26  L.  T.  391 ;  Baiiks  v.  Gibson,  34  Beav.  566 ;  Jennings  v.  J., 
(1898)  1  Ch.  378;  nor  may  a  purchuser  use  the  name  so  as  to  expose  the 
vendor  to  liability  by  holding  nim  out  as  a  person  with  whom  trade  contracts 
are  made  :  Thynne  v.  Shove,  45  Ch.  D.  577 ;  Chatteris  v.  Isaacson,  57  L.  T. 
177. 

It  is  now  established  by  the  highest  authority  that  the  vendor  of  the  good- 
will of  a  business  is  not  entitled  to  canvass  the  customers  of  the  old  firm, 
and  will  be  restrained  by  injunction  (see  Forms  5,  6,  7,  sup,)  from  soliciting 
any  person  who  was  a  customer  of  the  old  firm  prior  to  the  sale  to  continue 
to  deal  with  the  vendor,  or  not  to  deal  with  the  purchaser ;  Trego  v.  Hunt, 
(1896)  A.  C.  7,  H.  L.  reversing  C.  A.,  (1895)  1  Ch.  462,  approving  Labouchere 
y.  Dawson  (L.  IL  13 'Eq.  322),  and  overrulmg  reasoning  in  Pearson  y.  P.,  27 
Ch.  D.  145. 

The  same  principle  is  applicable  to  the  case  where  a  person  has  been  taken 
into  partnersnip  on  the  terms  that  on  the  expiration  of  the  partnership  the 
goodwill  of  the  buainees  shall  belong  solely  to  the  other  parbier:  8,  C. ;  or 
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where  an  Action  for  disaolntiofn,  on  ground  of  misrepreeentation,  is  oompro- 
mi«ed  on  the  terms  of  parment  of  a  lump  sum  to  the  Pit,  dissolation,  and 
thiit  the  Deft  is  to  retain  the  **  aseets" :  Jennings  v.  J.,  (1898)  1  Ch.  378. 

And  eo,  in  yaluinfc  the  **  effects  and  eecunties"  of  a  business  on  the 
expiration  of  a  partuprahip  by  the  death  of  a  partner,  the  arbitrator  was  to 
consider  the  question  of  goodwill  (if  any),  and  to  set  a  value  upon  it  on  the 
footing  that,  if  it  were  sold,  the  surviying  partner  would  be  at  liberty  to 
carry  on  a  rival  biL-^in^'-M^,  but  would  not  have  the  right  to  solicit  customers 
of  the  old  firm  prior  to  the  death,  or  the  right  to  carry  on  business  under  the 
old  firm  name  :  It*  rt  jMirid  aud  Mattheics,  (1899)  1  Ch.  378  {q.  r.  for  a  con- 
sideration of  the  law  as  to  di-iposal  of  goodwill  on  dissolution  of  partnership, 
and  as  to  surviving  or  continuiug  partner*s  right  to  set  up  a  rival  busin^sj. 

Upon  this  priu'-iple,  a  partner  who,  upon  a  dissolution,  has  sold  the 
goodwill  to  his  lormer  partners,  will  be  restrained  from  carrying  on  the 
busine^s,  or  assuming  the  trade  name,  on  the  footing  of  being  the  repre- 
sentative or  successor  of  the  old  firm:  see  fu/?..  Forms  3,  4;  ChurUm  v. 
Doiiiflns,  Joh.  174;  Labc»uchfre  t.  D'ncson,  13  £q.  322;  and  for  cai^es  in 
which  a  like  principle  has  been  applied  to  a  retiring  partner,  see  Uookham  t. 
Pottage,  8  Ch.  91 ;  Glennif  v.  Smith,  2  Dr.  &  Sm.  476. 

But  see  Ciark  v.  Lfich,  1  D.  J.  &  S.  409,  32  Beav.  14,  that  a  clause  in  the 
partnership  articles  which  would  give  the  dissolving  partner  the  right  to 
such  an  injunction  will  not  be  applicable  where  the  partnership  has  been 
continued  at  will  after  the  expiration  of  the  term. 

On  the  possible  distinction  between  voluntary  and  involuntaiy  alienation 
taken  in  these  cases,  see  IVuIker  v.  Mottram,  19  Ch.  D.  355 ;  and  see  Bristol^ 
dc  Brmd  Co.  v.  J/*»;/y*,  44  Ch.  D.  616,  C.  A. 

In  Wt9>t  Loudon  Si/udi'catf,  Ld.  v.  Inland  Bevemie  Commrs.y  (1898)  2  Q.  R 
507,  C.  A.,  it  was  held  by  the  majority  of  the  0.  A.  that  the  goodwill  attach- 
ing to  a  leasehold  hotel  and  business  was  not  merely  an  enhancement  of  the 
value  of  the  leasehold  premises,  but  was  capable  of  being  sold  independently 
thereof,  and  that  stamp  duty  on  an  agreement  for  sale  was  payable  on  that 
footiog. 

As  to  the  right  to  the  partnership  name  or  style,  as  included  in  the 
purchase  of  the  goodwill,  see  Bank*  v.  Oihson,  34  Beav.  566 ;  HaU  v.  Barrotct, 
4  D.  J.  &  S.  150;  thfiiison  v.  IhlUhy,  34  Beav.  63;  Thy  fine  v.  Short,  45 
Ch.  D.  377 ;  Burchrll  v.  Wilde,  (1900)  1  Ch.  551,  C.  A. ;  provided  the  exer- 
cise of  the  right  by  the  outgoing  partner  will  not  expose  his  co-partners  to 
liabilitv  :  Burch^ll  v.  Wilde,  sup. 

And'see  al^o  Fii;/r  v.  Batrlije,  76  L.  T.  63,  C.  A. ;  74  L.  T.  343,  where  the 
description  "  property,  stock,  goods  and  effects  then  employed  or  used  id 
carrying  on  "  a  business  was  held  to  comprise  the  goodwill  and  consequent 
light  to  use  firm  name. 

The  surviving  partner  was  restrained,  during  the  period  given  to  the 
representative  of  the  deceased  partner  for  electing  to  continue  the  business, 
from  carrying  on  the  business  under  any  other  firm  or  style  than  that 
formerly  used  :  Eraus  v.  Hughes,  18  Jur.  691. 

The  question  of  the  right  of  surviving  i)artners  to  carry  on  the  business 
in  the  old  name,  and  to  restrain  the  exors  from  carrying  on  business  under 
the  old  name,  until  the  right  was  established  (at  law),  is  discussed  in  Lindl. 
447,  448,  citing  and  commenting  on  Wtbster  v.  IT.,  3  Swan.  490;  Lewia  v. 
Langdon,  7  Sim.  421  ;  and  see  Kerr,  404,  514. 

A  partner  was  restrained  from  usin^  the  name  of  the  firm  in  connection 
with  another  business,  although  such  business  was  so  far  beyond  the  scope 
of  that  of  the  firm  that  he  was  not  bound  to  account  for  the  l>enefit  obtained 
by  him  from  his  connection  with  it:  Aa9  y.  Benham^  (1891)  2  Ch.  244,  C.  A. 
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Section  XIII. — Companies,  Corporations,  and  other 

Public  Bodies. 

1.  Injunction  against  preventing  Access  to  Register  of  Mortgages 

of  Co. 

Upon  motion  &c.  by  counsel  for  the  Pit,  And  upon  hearing  counsel 
for  the  Defts,  And  upon  reading  &c.,  And  the  Pit  and  the  Defts  by 
their  counsel  consenting  to  the  motion  being  treated  as  the  trial  of 
the  action,  Let  the  Deft  co.,  its  officers  and  servants,  be  perpetually 
restrained  from  interferiDg  with  or  impediog  the  Pit,  his  solr  or  duly 
appointed  agent,  in  the  exercise  at  all  reasonable  times  of  the  Pit's 
statutory  right  as  a  creditor  of  the  said  co.  to  take  copies  from  the 
register  of  mortgages  kept  under  section  43  of  the  Companies  Act, 
1862,  and  from  withholding  such  register  from  the  Pit  or  his  solr  or 
agent  while  exercising  any  of  the  Pit's  statutory  rights. — Defts  to  pay 
Pit's  costs  of  action  to  be  taxed. — See  Nelson  v.  Anglo-American  Land 
Mortgage  and  Agency  Co,,  Ld.,  Stirling,  J.,  28  Not.  1896,  B.  4247  ; 
(1897)  1  Ch.  130. 

2.  Declaration  that  Ry.  Co,  not  entitled  to  appropnate  and  use  Sub- 
soil without  C07nplying  with  Lands  Clauses  Act  as  to  Comjycnsation, 

Declare  that  the  Defts  are  not  entitled  to  appropriate  or  use  the 
subsoil  under  the  Pit's  premises  in  the  writ  mentioned,  or  any  part 
thereof,  unless  and  until  the  Defts  have  complied  with  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  with  reference  to  the 
compulsory  purchase  of  land. — Defts  to  pay  Pit's  costs  of  action  to  be 
taxed. — See  Farmer  v.  Waterloo  and  City  Ry,  Co.,  Kekewich,  J., 
1  Feb.  1895,  A.  463 ;  (1895)  1  Ch.  527. 


3.  Ry,  Co.  restrained  from  continuing  in  Possession  of  or  entering 

on  Land, 

Let  the  Defts,  the  L.  V.  Ey.  Co.,  their  contractor,  servants,  &c.,  be 
restrained  from  continuing  in  possession  of  the  piece  of  land  thirdly 
described  in  the  indenture  of  lease  in  the  Pit's  bill  mentioned,  and 
upon  which  the  Defts  have  entered,  or  any  part  thereof;  and  from 
entering  upon,  taking  or  using  the  said  piece  of  land,  or  any  part 
thereof,  without  the  consent  of  the  Pit  first  had  and  obtained ;  until 
&G,—Brogden  v.  Llynvi  Val,  Ry.  Co,,  M.  E.,  22  Sept.  1859,  A.  2708. 

For  an  order  that  Deft  co.  (who  had  been  put  under  an  undertaking  not 
to  interfere  with  Pit's  property  without  proceeding  under  the  L.  0.  C.  Act) 
give  access  to  the  Pit  and  his  surveyors,  upon  giving  notice,  to  view  the 
works  of  the  Defts  in  the  construction  of  their  railway  being  carried  on  close 
to  the  house  and  premises  of  Pit,  see  Savl  y.  Met.  By.  Co.,  \.-C.  W.,  7  Mar. 
1867,  B.  466 ;  S.  C,  16  L.  T.  169. 
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By  the  decree  in  thiB  case  the  co.  were  perpetually  restrained  from  any 
interference  with  Flt^e  house  and  premises  until  the  proTisions  of  the  L.  C.  C. 
Act  should  have  been  complied  with:  S.  C,  Not.  1867,  B.  2629. 

Por  declaration  of  Pit's  right  to  an  injunction  to  restrain  the  railway  oo. 
from  running  trains  oyer  his  land  or  otherwise  using  the  same  for  dieir 
pui-poses  without  his  consent ;  but  on  Pit  submitting  in  lieu  of  such  in- 
.1  unction  to  have  paid  to  him  the  present  Talue  of  the  land  recovered  by 
him  from  the  co.  m  ejectment,  a  decree  for  ascertaining  the  present  Talue 
of  the  land  and  mesne  profits  in  respect  of  the  user  by  the  co.  of  the  land 
for  six  years  before  the  suit,  and  for  payment  by  the  co.  of  the  amount  so 
ascertained,  within  six  months  of  the  date  of  the  certificate;  and  upon 
payment  by  the  co.  to  Pit  of  the  amount  certified  to  be  due  to  him.  Pit  to 
convey  the  land  to  the  co.,  and  vacate  the  judgment  in  ejectment,  see 
Stretton  v.  O.  }V.  By,,  20  July,  1870,  B.  2115 :  S.  C,  5  Ch.  7ol. 

For  injunction  to  restrain  railway  co.  from  using  part  of  their  railway  on 
the  site  of  a  diverted  road  until  they  had  made  a  sufficient  road  for  the  use  of 
the  public,  see  A,  G.  y.  Barry  Docks  and  By,  Co,,  35  Ch.  D.  573. 

For  injunction  to  restrain  a  local  board  from  entering  on  the  Plf  s  land 
for  the  purpose  of  carrying  a  water  main  through  it,  see  Lewis  v.  Weston^ 
suptr-Mare  Local  Boards  40  Ch.  D,  65. 


4.  Injunction  against  Ry.  Co,  proceeding  on  Notice  to  Treat. 

Vaky  order — And  Let  the  Defts,  the  N.  L.  Ry.  Co.,  their  soItb, 
agents  &c.,  be  restrained  until  &€.,  from  proceeding  under  the 
warrant  in  the  (bill)  mentioned  issued  to  the  sherifE  of  — ,  and  from 
issuing  or  proceeding  upon  any  other  warrant  to  the  sherifi  of  the 
said  county,  directing  him  to  summon  a  jury  for  the  purpose  of 
settling,  and  from  taking  any  other  proceedings  to  assess,  the  amount 
of  compensation  to  be  paid  to  the  Pit  for  the  purchase  of  his  freehold 
lands  and  hereditaments  comprised  in  the  notice  to  treat,  dated  &e.  in 
the  (bill)  mentioned ;  and  from  taking  any  other  proceedings  for  the 
purpose  of  obtaining  possession  of  the  same  lands  and  hereditaments  or 
any  part  thereof ;  and  to  restrain  the  Defts,  their  servants  &e.,  in  like 
manner  from  entering  upon  or  taking  possession  of  the  Pit's  said 
freehold  lands  and  hereditaments  or  any  part  thereof  on  the  footing  of 
the  said  notice. — Defts  to  pay  Pit's  costs  of  the  motion. — Lamb  v. 
North  London  Ry,,  L.  J.,  3  May,  1869,  B.  1186 ;  4  Ch.  522. 

For  injunction  to  stay  railway  co.  from  proceeding  under  their  compulsoty 
powers  to  take  part  of  lands,  after  counter- notice  to  take  the  whole,  subse- 
quent notice  of  abandonment  and  seven  years*  delay,  see  Hedges  v.  Mei,  By,, 
28  Beav.  109. 

For  injunction  to  stay  proceedings  upon  a  notice  to  treat  given  by  the  co. 
under  their  Act,  the  compulsory  powers  under  which  had  since  expired,  and 
from  taking  any  step  to  assess  the  compensation,  or  to  take  possession  of  the 
premises,  uutil  a  proper  notice  should  have  been  given  by  the  co.  under  their 
existing  Act,  see  Bichmond  v.  N,  L,  Ry,,  3  Ch.  679 ;  5  Eq.  352. 

For  injunction  restraining  a  railway  co.  from  entering  on  or  continuing  in 
possession  of  land  until  the  proper  deposit  should  have  been  made,  as  pro- 
vided by  the  L.  0.  C.  Act,  s.  85,  and  the  By.  Cos.  Act,  1867,  s.  36,  see  Field 
V.  Carnarvon,  &c.  By,,  5  E(j.  190. 

For  declaration  that  a  railway  oo.  were  entitled  under  their  contract  with 
the  landowner  to  take  his  land  for  the  purpose  of  diverting  a  footpath, 
although  their  compulsory  powers  had  expired,  and  order  for  ])ayment  of 
the  purchase-money  with  Pit's  costs  of  suit,  see  BangeUy  v.  Midland  By,, 
3  Ch.  306. 
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6.  Injunction  against  proceeding  with  Notice  to  treat  for  WTiole  tchen 

only  Part  required, 

IJpoiT  motion  &c.  by  counsel  for  the  Pits,  And  upon  Hearing  counsel 
for  the  Defts,  usual  undertaking  as  to  damages,  Let  the  Defts,  their 
solicitors  and  agents  be  restrained  until  judgment  or  further  order 
from  proceeding  upon  the  notice  to  treat  in  the  writ  mentioned. — See 
Aldis  T.  Corporation  of  London^  Kekewich,  J.,  12  May,  1899,  A.  1915  ; 
(1899)  2  Ch.  169. 


6.  Railway  Co.  declared  hound  to  take  the  Whole  of  tico  Souses, 
Gardens,  and  Premises — Injunction  agaimt  taking  less, 

Deglabe  that  the  Defts,  the  W.  E.  &c.  Ey.  Co.,  are  bound  to  pur- 
chase the  whole  of  B.  lodge  and  gardens,  and  the  whole  of  the  premises 
in  the  occupation  of  M.,  in  the  pleadings  mentioned ;  And  Let  the  Defts 
and  their  agents  be  perpetually  restrained  from  summoning  a  jury  or 
taking  any  proceedings  to  acquire  a  title  to  any  smaller  portions  of  the 
property. — Defts  to  pay  the  costs  of  suit,  to  be  taxed.  Pit  to  be  at 
liberty  to  apply  to  compel  performance  of  the  order,  or  otherwise  as 
advised. — Cole  v.  JFest  End  of  London,  Sfc,  Ry.,  M.  R.,  5  July,  1859, 
A.  2312 ;  27  Beav.  242 ;  Alexander  v.  W,  E,  8f  L,  Ey,,  M.  R,  26  Feb. 
1862,  A.  1013;  and  see  King  v.  Wycombe  Ey.,  28  Beav.  104;  L,  Gros- 
venor  v.  Hampsteady  Sfc,  Ey.,  1  D.  &  J.  446 ;  Salter  v.  Met,  Dist,  Ey,, 
9  Eq.  432 ;  St.  Thomases  Hospital  v.  Charing  Cross  Ey.,-l  J.  &  H.  400 ; 
9  W.  E.  411 ;  Furniss  v.  Midland  Ey,,  6  Eq.  473. 

For  the  like  order,  unless  or  until  the  co.  should  either  pay  into  Court, 
under  sect.  85  of  the  L.  C.  0.  Act,  1845,  the  value  of  the  whole  to  be 
assessed,  or  have  the  whole  value  ascertained,  see  Gilee  v.  L,  C,  &  D,  By,,  9 
W.  R.  588. 

For  declaration  that  Defts  were  bound  to  take  the  whole,  and  Pit  not 
bound  to  sell  a  part,  beingable  and  willing  to  sell  and  make  a  title  to  the 
whole,  with  inquiry  as  toPJt's  title,  see  Maraon  v.  L.  C.  &  D,  By.,  V.-O.  Q,, 
1  May,  1868,  B.  1284,  6  Eq.  101. 

The  subsequent  order  in  this  case,  after  Pit's  title  had  been  found  to  be 

food,  was  for  the  co.  to  take  all  necessary  and  proper  steps,  under  the 
I.  C.  0.  Act,  for  the  purpose  of  ascertaining  the  amount  to  be  paid  by  them 
to  Pit  as  the  value  of  the  whole  of  the  property;  payment  to  Pit  of  the 
value  within  one  month  after  it  had  been  ascertained ;  execution  of  con- 
veyance and  surrender  by  Pit ;  declaration  of  Pit's  lien  in  the  meantime ; 
and  in  case  default  be  made  by  Defts  in  paying  Pit  the  value  of  the 
property  when  so  ascertained  within  the  time  appointed  for  the  purpose, 
tit  to  be  at  Hberty  to  apply  to  the  Court  with  respect  to  the  possession 
of  the  property,  or  to  the  enforcing  his  lien :  Maraon  y,  L.  C,  &  D,  By,, 
V.-C.  J.,  26  Feb.  1869,  B.  479,  7  Eq.  546;  and  see  inf.  Chap.  LIII.,  "Lands 
Clauses  Acts." 

For  refusal  of  the  injunction,  where  the  land  required  was  a  paddock 
with  a  cow-house,  loose  box,  and  cottage,  divided  from  the  house  and  garden 
by  a  turnpike  road,  see  Steele  v.  Midland  Bi/.,  1  Ch.  275;  and  see  Falkner  v. 
Someraet^  <kc.  By.,  16  Eq.  458;  in  the  case  of  a  semi-detached  house  under 
one  roof,  occupied  by  different  tenants  Under  separate  leases,  with  separate 
entrances,  and  no  internal  communication  except  between  the  common  roof 
and  the  ceilings  of  the  top  floors,  see  Harvie  v.  S.  D,  By.,  23  W.  B.  202 ;  32 
L.  T.  1. 
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7.   Declaration  that  Adjudication  as   to   Street   Widening  is  Ultra 
Vires,  and  Injunction  against  proceeding  tcith  Notice  to  treat. 

Upon  motion  for  an  injunction  &c.,  by  counsel  for  the  Pit,  And  npon 
hearing  counsel  for  the  Defts,  And  upon  reading  &c.,  And  the  Fit  and 
Defts  by  their  counsel  consenting  that  the  hearing  of  this  motion  should 
be  treated  as  the  trial  of  this  action,  And  it  appearing  that  on  the  — 
day  of  — ,  the  date  of  adjudication  by  the  Defts  for  the  improving, 
altering,  widening,  and  extending  the  street  or  public  highway  known 
as  *'  \V —  \V — ,'*  in  the  parish  of  St.  P —  8 — ,  in  the  administratire 
county  of  L — ,  the  Defts  did  not  intend  to  use  as  the  site  of  the  said 
street  more  than  the  portion  of  the  houses  Nos.  —  and  — ,  W —  W — 
aforesaid,  coloured  grey  on  the  plan  annexed  to  the  agreement  dated 
&c.,  being  the  exhibit  marked  &c.,  but  that  the  Defts  did  intend  to 
sell  the  rest  of  such  houses  without  allowing  any  right  of  pre-emption 
to  the  Pit,  Declare  that  the  said  adjudication  was  wrong  and  uUra 
vires y  And  Let  the  Defts,  their  servants  &c.,  be  perpetually  restrained 
fix>m  proceeding  on  their  notice  to  treat  dated  &c.,  being  the  exhibit 
marked  &c. — Defts  to  pay  Pit's  costs  of  actioii,  to  be  taxed. — See 
Femley  v.  Limehouse  District  Board  of  Works,  Kekewich,  J.,  10  March, 
1899,  A.  1173;  68  L.  J.  Ch.  344. 


8.  Interloctitory  Injunction  against  laying  out  new  Street, 

Upon  motion  &c..  Let  the  Defts  B.  &  Co.,  Ld.,  their  servants  and 
agents,  be  restrained,  until  judgment  in  this  action  or  further  order, 
from  building  or  erecting  any  buildings  or  erections  on  land  adjoining 
or  abutting  on  Brick  Kiln  Lane,  in  the  Urban  District  of  Stourbridge, 
so  as  to  make  or  lay  out  such  land  as  a  new  street  less  than  30  feet 
wide. — A,  O,  v.  Rufford  ^'  Co.,  Ld,,  North,  J.,  for  Bomer,  J.,  19  Jan. 
1899,  A.  190. 

For  injunction  to  restrain  the  Commrs  of  Sewers,  acting  under  57 
G.  in.  c.  xxix.,  from  taking  the  whole  of  a  house,  they  not  having 
formally  adjudged  that  possession  of  the  whole  was  necessary  for  the  purpose 
of  executing  their  powers,  see  Thomas  v.  DaWy  2  Ch.  1. 

For  order  declaring  that  the  adjudication  of  the  Commrs  under  the  same 
Act  was  wrong  and  ultra  vires y  and  perpetual  injunction  against  their  pro- 
ceeding under  the  notice  to  treat,  see  Qard  v.  Commrs  of  Stwtrs,  28  Ch.  D. 
486.  C.  A. 

For  injunction  to  restrain  metropolitan  vestry,  acting  under  the  same  Act, 
from  taking  the  whole  of  the  buildmgs  and  site  of  an  orphanage,  the  owners 
wishing  to  sell  the  part  of  it  required  for  the  street  widening,  see  TeulUrt  v. 
Vesiry  of  St,  Mary  Abbots  Kensington,  30  Ch.  D.  642. 

For  injunction  to  restrain  the  Mayor,  &c.  of  London  from  exceeding 
their  statutory  powers  by  taking  any  further  proceedings  imder  the  precept 
and  notice  of  trial  sei^vcd  upon  the  Pit,  and  from  taking  possession  of  his 
premises  until  the  purchase  and  compensation  money  payable  to  him  should 
nave  been  separately  assessed,  paid,  and  deposited  according  to  the  pro- 
visions of  the  particular  Acts,  see  Abrahams  v.  Corp,  of  London^  V.-C.  G., 
July,  1868,  A.  2072,  6  £q.  625 ;  and  from  proceeding  on  their  notice  to 
take  the  Pit's  land  for  any  purpose  other  than  for  that  of  their  Act,  until 
the  portion  bond  fide  required  by  them  for  such  purposes  should  be  ascer- 
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tained,  see  Oalloway  v.  Corp,  of  London,  2  D.  J.  &  S.  213;  but  the  difficulty 
was  afterwards  removed  by  a  subsequent  Act  of  Parliament :  lb.  639 ;  and 
see  8.  C,y  L.  E.  1  H.  L.  34. 

For  perpetual  injunction  to  restrain  a  vestry  from  pulling  down,  after 
insufficient  notice,  under  the  Met.  Loc.  Man.  Am.  Act,  1862  (^25  &  26  V. 
c.  102),  6.  75,  a  structure  beyond  the  general  line  of  buildings  in  a  street, 
see  Brutton  v.  Si,  George's,  &c.  Vestry,  13  Eq.  339. 

For  injunction  to  restrain  a  railway  co.  from  erecting  or  building  any 
bridge  over  a  road,  so  as  to  leave  a  less  width  than  45  feet,  in  accordance 
with  the  deposited  plans  and  sections,  see  A,  0.  v.  Tewkesbury  and  Malvern 
Ry„  1  p.  J.  &  S.  423 ;  4  Gill.  333. 

For  injunction  to  restrain  a  railway  co.  from  making  or  maintaining  a 
bridge  with  less  headway  than  15  feet,  or  any  bridge  which,  by  reason  of  the 
road  thereunder  being  of  too  low  a  level,  might  cause  t^e  road  to  be  flooded, 
see  A.  G,  v.  Fnmess  By.  Co.,  47  L.  J.  Ch.  776 ;  38  L.  T.  555 ;  26  W.  E.  350. 

For  injunction  staying  a  railway  co.  from  digging  up,  removing,  or  using, 
for  the  purposes  of  their  undertaking,  a  natural  deposit  of  beach  forming 
a  protection  against  inundations  of  the  Severn,  and  within  the  survey  and 
management  of  the  Pits  as  commrs  of  sewers  for  the  district,  see  Crossman  v. 
Bristol  &  S,W,  By.,  V.-C.  W.,  23  July,  1863,  A.  1351,  11  W.  E.  981. 

For  an  injunction  to  restrain  the  use  of  a  new  portion  of  railway,  forming 
a  communication  over  the  main  line  between  two  branch  lines  of  railway, 
until  notice  of  the  co.'s  intention  had  been  given  to  the  Board  of  Trade,  as 
required  by  5  &  6  V.  c.  55,  s.  4,  see  A,  G,  v.  G,  IV,  By,,  7  Ch.  767. 

For  an  injunction  against  opening  a  railway  for  passenger  traffic,  after 
an  order  of  the  Board  of  Trade  directing  the  opening  to  be  postponed  on 
the  ground  of  certified  incompleteness  of  works,  until  after  the  expiration 
of  the  period  for  which  the  Board  of  Trade  had  directed  or  might  direct 
the  opening  to  be  postponed,  see  A,  G,  v.  G,  W.  By,  and  Midi,  By,  Co,^ 
M.  E.,  4  Aug.  1876;    24  W.  E.  1015. 

For  perpetual  injunction  to  restrain  a  railway  co.  from  selling  or  disposing 
of  a  piece  of  superfluous  land  not  required  for  the  purposes  of  the  railway, 
except  to  the  person,  &c.  entitled  to  the  lands  (if  any)  from  which  it  was 
origmally  severed,  until  they  should  have  offered  it  for  sale  to  Pits  as  the 
owners  of  adjoining  lands,  see  Coventry  v.  L,  B,  &  S,  C,  By,,  5  Eq.  104. 


9.  Inquiry  as  to  Damage  in  respect  of  Works  by  a  Railway  Co. 

injuriously  affecting  a  Landoicner, 

Let  the  following  &c. :  1.  An  inquiry  what  compensation  and 
damages,  if  any,  Pit  is  entitled  to  by  reason  of  the  burr  wall  as  it 
stands  Having  been  built  as  a  party  wall  partly  on  land  of  the  Pit  and 
partly  on  the  land  of  the  Defts,  in  the  place  and  stead  of  his  original 
independent  boundary  wall.  2.  An  inquiry  what  sum  or  sums,  if  any. 
Pit  is  entitled  to  for  damage,  if  any,  actually  committed  on  the 
Pit's  premises  by  the  Defts  or  their  contractors,  or  their  contractors' 
workmen.  3.  An  inquiry  whether  the  Pit's  house  is  injuriously 
affected  by  the  Defts'  works,  and  the  burr  wall  constructed  by  them 
partly  on  the  land  of  the  Defts  and  partly  on  the  land  of  the  Pit,  and 
if  so  what  sums,  if  any,  ought  to  be  allowed  in  respect  thereof. — 
Adjourn  Ac^-Lockicood  v.  L,  ^  N,  W,  Ry.,  V.-O.  G.,  20  July,  1868, 
B.  2622;  S,  C,  19  L.  T.  68. 

For  the  like  inquiry  what  sum  Pit  was  entitled  to  for  compensation  in 
respect  of  his  having  been  injuriously  affected  by  a  tunnel  having  been 
driven  by  the  co.  under  part  of  a  passage  lying  between  two  of  his  nouses 
taken  by  the  oo.,  see  Souch  v.  E,  L.  By.,  22  W.  E.  566. 
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10.  Mandatory  Ir\junction  against  tcorktng  a  Railway  in  Breach  of 

Agreement  with  Landowner. 

Yaby  decree — And  Declare  that  there  has  been  a  breach  of  the 
covenant  contained  in  the  indenture  dated  &c.  in  the  pleadings  men- 
tioned, inasmuch  as  the  Defts,  the  N.  E.  By.  Co.,  have  not  taken  up  and 
set  down  passengers  at  C —  station  in  the  (bill)  mentioned  by  as  many 
trains,  excluding  express,  mail,  and  special  trains,  as  they  have  done 
at  other  stations  between  Y —  and  D — ;  And  Declare,  that  in  this 
respect  the  said  C —  station  ought  to  be  on  the  same  footing  as  the 
most  favoured  station  between  Y —  and  D — ;  And  Let  the  Defts, 
their  servants  ftc,  be  restrained  from  stopping  a  less  number  of  trains 
in  the  twenty-four  hours  of  each  day  and  night  at  C —  station  afore- 
said, for  the  purpose  of  setting  down  and  taking  up  passengers  than 
they  may  from  time  to  time  stop  at  the  most  favoured  station  between 
Y—  and  D — ,  excluding,  however,  express,  special,  or  mail  trains. — 
HoodY.  N.  E.  Ry,y  C.  A.,  2' March,  1870,  A.  720;  5  Ch.  525. 

For  a  similar  mandatory  order  upon  interlocutory  application  to  stay 
railway  00.  from  permitting  any  trains  for  the  accommodation  of  passengers, 
and  for  the  convoyance  of  goods,  &c.  to  pass  along  the  railway,  without 
stopping  at  a  particular  station,  pursiiant  to  an  agreement  with  the  land- 
owner, entered  into  with  promoters  of  a  projected  co.  afterwards  amalgamated 
with  another ;  but  injunction  not  to  take  effect  till  a  day  fixed  bv  the  order, 
see  A\  Lihdsty  v.  (/.  N.  By.^  10  Ha.  703.  By  a  subsequent  order  this  in- 
junction was  discharged,  and  new  injunction  ordered  in  terms  arranged: 
V.-C.  W.,  19  Dec.  1854,  B.  955. 

And  see  Churchill  v.  Salisbury ^  <S:c.  Jty.  Co.,  23  W.  R.  894  (varying 
V.-C.  B.,  lb,  534 ;  32  L.  T.  216),  where  the  liability  of  a  co.,  lessees  of  the 
line  from  the  co.  which  had  made  the  agreement  with  the  landowner,  to 
stop  their  trains  at  the  particular  station  when  made,  but  not  to  erect  the 
station,  was  recognized. 

For  an  interlocutory  order  to  stay  the  G.  W.  R.  Co.  from  carrying  pas- 
sengers other  than  their  own  guards,  servants,  and  officers,  and  the  Post 
Office  guards,  &c.,  between  stations  on  their  railway  to  which  Swindon 
station  was  intermediate,  by  any  of  their  trains  appointed  to  run  at  stated 
times  which  might  be  lawfully  required  to  stop  at  that  station  for  any 
shorter  time  than  '*  a  rcnsonable  period  of  abofit  ten  minutes,"  see  Phillips  t. 
O.  W.  Ry,  Co,,  V.-C.  W.,  8  Feb.  1872,  B.  310. 

This  order,  which  was  founded  upon  Rigby  v.  O,  W,  Ry,  Co,,  2  Ph.  44 ; 
10  Jur.  488,  531,  was  reversed  on  appeal,  on  the  ground  that  the  injunction 
extended  the  covenant  between  tlie  refreshment  contractor  and  the  co.  to 
cases  not  thereby  contemplated,  e.g.,  to  the  day  mail  train  carrying  letters 
by  direction  of  the  Postmaster  General,  and  imder  his  control  as  to  the  time 
of  stopping :  see  7  Ch.  409. 


11.  Railway  Company  restrained  from  removing  a  Wall^  or  making 
any  Openings  thei^ein^  in  Breach  of  Agreement  with  the  Land' 
owner. 

Let  the  Defts,  the  L.  &  N.  W.  Ey.  Co.,  be  restrained  until  &c.  from 
taking  down  or  removing  the  wall  built  by  the  said  co.  in  B —  Street 
&c.,  or  any  pcurt  thereof,  except  so  far,  if  at  all,  as  it  may  be  necessary 
so  to  do  for  any  merely  temporary  purpose  in  connection  with  the 
widening  of  the  Defts'  line  of  railway  in  the  agreement  dated  &c., 
mentioned  or  referred  to,  and  save  as  aforesaid  from  making  or  open* 
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ing  or  permitting  any  window,  door  or  other  aperture  to  be  made  or 
opened  in  the  said  wall  or  any  part  thereof. — D,  Bedford  v.  L,  8f  N, 
W.  Ry.  Co,,  V.-C.  J.,  24  Feb.  1870,  A.  177. 

Eor  a  perpetual  injunction  to  restrain  the  obBtruction  of  a  communication 
between  the  Deft  oo.*8  railway  and  Fit's  wharf,  see  Bell  y.  Midland  By,,  3 
D.  &  J.  673. 


12.  Injunction  against  obstructing  Trains  run  by  another  Co.  under 

Running  Powers, 

«  Eevebse  decree  dismissing  bill  with  costs. — ^And  Let  the  Defts,  the 
G.  W.  Ey.  Co.  (their  servants  and  agents),  be  perpetually  restrained 
from  obstructing  the  trains  of  the  Fit  co.  passing  over  the  junction, 
sidings,  connections,  and  works  described  in  the  (bill)  as  the  sub- 
stituted junction  to  or  from  the  main  line  of  the  said  Defts,  or  from  in 
any  way  depriving  the  Fits  of  their  full  use  (subject  to  the  usual  and 
proper  regulations  for  insuring  the  safe  working  thereof),  of  the  said 
substituted  junction." — Costs  up  to  the  (hearing)  to  be  paid  by  the 
G.  W.  'Rj,— Midland  Ry,  v.  Great  Western  Ry,,  L.  JJ.,  28  April,  1873, 
B.  1222 ;  S,  C,  8  Ch.  841. 

Eor  injunction  to  stay  a  railway  oo.  from  obstructing  a  turnpike  road,  or 
any  road  substituted  for  it,  or  rendering  it  less  safe  than  when  first  interfered 
with  by  them,  see  A,  G.  t.  G.  N,  By,,  4  D.  &  S.  86 ;  A,  G,  y.  Barry  Docks 
and  By.  Co,,  35  Ch.  D.  673. 

For  order  staying  Defts  from  using  a  joint  station  for  the  booking  or 
transit  of  passengers  or  goods  destined  for  or  coming  from  a  certain  railway, 
see  Z.  ^.  <fe  S,  C,  By.T.  L,  A  8.  W.  By.,  4  D.  &  J.  391. 

For  order  restraining  a  railway  co.  from  removing  and  selling  a  con- 
tractor's plant  and  materials  pendmg  an  arbitration,  see  Garrett  y.  Sal,  &  D, 
Ry,  Co,,  2  Eq.  358. 

And  for  the  converse  case,  refusing  interference  with  the  exercise  by  the 
Defts  of  their  right  of  using  the  contractor's  plant  and  materials  for  the 
completion  of  the  works  under  a  new  contract,  see  Jennings  v.  Brighton,  &c. 
Board,  4  D.  J.  &  S.  735,  n. 


13.  Issue  of  Shares  to  pay  Dividends  restrained. 

Let  the  Defts,  the  G.  W.  Ry.  Co.,  their  directors  and  servants,  be 
restrained  until  &c.,  from  issuing  any  preference  or  other  shares  or 
stocks,  or  any  debenture  stocks,  for  the  purpose  of  paying,  by  means 
of  such  preference  or  other  shares  or  stocks,  any  dividends  or  interest 
to  the  shcureholders  of  the  oo.  in  respect  of  their  shares  or  stock  in  the 
CO.,  and  in  particular  the  dividends  in  the  Fit's  (bill)  mentioned  as 
having  been  announced  in  the  months  of  March  and  August  last. — 
HooU  V.  The  Great  Western  Ry,  Co.,  V.-C.  W.,  21  Nov.  1867,  A.  2581 ; 
8  Ch.  262. 

14.  Payment  of  Dividends  out  of  Capital  restrained. 

Let  the  Defts,  the  M.  Ey.  Co.  and  their  directors,  the  Defts  &c.,  be 
restrained  from  declaring  or  paying  any  dividends,  except  so  far  as 

YOL.  I.  z  z 
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the  profits  and  other  inoome  of  the  co.  may  be  applicable  to  such 
dividend,  regard  being  had  to  the  proviBions  of  the  special  Acts 
authorizing  the  several  undertakings  of  the  sedd  co.,  and  those  of  the 
Companies  Clauses  Consolidation  Act,  1845  ;  until  &c. — Bloxcan  v.  7^0 
Metropolitan  Ry,  Co.,  V.-C.  W.,  31  Jan.  1868,  A.  173 ;  3  Oh.  337. 

For  like  order  to  stav  the  same  co.  from  declaring  or  paying  any  dividend 
out  of  or  in  ren)ect  of  a  particular  fund,  see  Salisbury  v.  The  Metropolitan 
By.  Co.,  V.-C.  J.,  18  Feb.  1869,  B.  355;  S.  C,  38  L.  J.  Ch.  249;  22  L.  T. 
839 ;  18  W.  B.  839.    And  see  Davisoti  v.  GiUies,  16  Ch.  D.  347. 


15.  It\f  unction  to  restrain  striking  out  PWs  Name  from  Register  of 
Members  J  and  treating  his  Shares  as  forfeited. 

Let  Defts,  the  London,  &c.  Co.,  Ld.,  and  the  Defts  C,  M.,  and  J., 
the  directors  thereof,  be  restrained  from  striking  out  or  erasing  the 
name  of  the  Pit  from  the  register  of  the  members  of  the  Deft  co., 
and  from  selling,  re-alloting,  or  otherwise  disposing  of  the  Pit's  shares 
therein  numbered  &c.,  inclusive,  in  the  said  co.,  which  by  a  resolution 
of  the  directors  of  the  Deft  co.,  of  the  —  day  of  —  are  purported  to 
be  forfeited,  or  any  of  them,  or  otherwise  acting  upon  the  aforesaid 
resolution  until  judgment  in  this  action,  or  imtil  further  order. — 
Qoulton  V.  London^  Sfc.  Co.,  V.-C.  M.,  7th  June,  1877,  A.  1180. 

For  order  restraining  directors  of  a  co.  from  excluding  Pit  (one  of  the 
directors)  from  any  meeting  of  the  board  of  directors  of  the  co.,  and  from 
holding  any  meetinffs  of  the  board  without  notice  to  him,  and  from  in  any 
way  interfering  wi&  Pit  in  the  discharge  of  his  duties  as  a  director,  see 
Kyshe  V.  AUuras  Gold  Co.,  36  W.  B.  496. 


16.  Injunction  to  restrain  Improvement  Commrsfrom  applying 
Rates  in  promoting  a  Bill  in  Parliament. 

Let  the  Defts,  the  W.  H.  I.  Commrs,  and  the  individual  members 
of  such  commission,  and  their  clerks,  treasurer,  solr,  and  agents,  be 
restrained  from  applying  any  moneys  heretofore  produced  or  hereafter 
to  be  produced  by  the  rates  and  funds  under  their  control  as  such 
commrs,  or  any  of  them,  in  or  towards  the  payment  of  any  costs  or 
expenses  heretofore  incurred,  or  hereafter  to  be  incurred,  by  them  in 
or  in  relation  to  the  preparation,  introduction  into  Parliament,  or 
promotion  of  the  bill  intituled  &c.,  or  otherwise  in  relation  to  such  bill, 
or  in  or  towards  the  payment  of  any  of  the  costs  or  expenses  of  any 
opponent  or  late  opponent  of  the  said  bill,  either  as  an  inducement  to 
withdraw  such  opposition  or  otherwise,  unless  and  until  authorized  by 
Parliament  to  do  so,  or  until  &c. — A.  O.  v.  West  Hartlepool  Improve' 
ment  Commrs,  V.-C.  J.,  22  April,  1870,  A.  916  ;  10  Eq.  152. 

For  the  like  order  to  restrain  the  Deft  as  one  of  and  representing  the 
Commrs  of  — ,  and  the  Commrs,  &c.,  Boe  A.  G.  t,  Andrews,  V.-O.  of  E., 
24  Jan.  1850,  A.  408 ;  affd.  2  Mac.  &  Q.  225. 

For  like  order  against  a  board  of  health,  their  members,  officers,  and 


s.  xni.]     Companies^  Corporations^  and  Public  Bodies.     707 

^;ent8,  see  ^.  Q.  v.  Peacock^  M.  R.,  27  Ap.  1854,  A.  808 ;  interim  order, 
76.745. 

For  like  injunction,  by  consent  perpetual,  against  vestry,  and  against 
drawing  cheques,  with  costs,  see  -4.  G,  v.  8t,  Leonards^  V.-C.  W.,  3  Mar. 
1858,  Be^.  Min.  236. 

For  injunction  to  stay  borough  commrs  from  expending  rates  in  promoting 
bill  in  Parliament,  or  drawing  any  cheques  or  orders  for  that  purpose,  see 
A.  O.Y.  JEastlake,  11  Ha.  229. 

And  to  stay  railway  co.  applying  its  funds  in  application  to  Parliament 
for  powers  to  extend  its  busmess  beyond  the  objects  for  which  it  was  con- 
stituted, on  bill  by  a  shareholder,  see  Simpson  v.  Deniaon,  10  Ha.  51. 

And  from  applying  funds  in  promoting  a  bill  for  a  new  line  and  issuing 
shares,  except  under  the  existing  Act,  see  Vance  v.  E,  Lane,  /?y.,  3  K.  &  J.  50. 

For  injunction  to  restrain  the  Metropolitan  Board  of  Works  from  pro- 
moting or  supporting  a  draft  scheme  under  the  Metropolitan  Commons  Act, 
1866  ^29  &  30  Y.  c.  122),  containing  provisions  inconsistent  with  those  con- 
tained in  an  agreement  between  themselves  and  the  Pit,  see  Telford  v.  Met, 
£d.  of  Works,  Y,'C.  B.,  9  March,  1872,  B.  549;  8.  C,  13  Eq.  574. 

For  injunction  to  stay  the  Crystal  Palace  Co.  accepting  a  surrender  of 
shares  in  exchange  for  tickets  of  admission  for  Sunday,  and  from  admitting 
persons  for  money  on  Sunday,  as  contrary  to  their  charter,  see  Rendall  v. 
Crystal  Palace  Co,,  4  K.  &  J.  337. 

For  injunction  to  stay  directors  of  joint  stock  co.  from  forfeiting,  or 
declaring  to  be  forfeited.  Pits'  shares,  on  the  ground  of  non-payment  of  calls 
or  non-execution  of  settlement  deed,  or  selling  or  disposing  of  them  as  for- 
feited, and  from  permitting  oo-Defts  to  execute,  and  sudi  co-Defts  from 
executing,  the  settlement  deed  alleged  to  have  been  prepared  on  behalf  of 
Pits  and  other  subscribers,  till  further  order,  see  Norman  v.  Mitchell,  5 
D.  M.  &  G.  674 ;  Johnson  v.  Lyttle's  Iron  Agency,  5  Ch.  D.  687. 

For  injunction  restraining  directors  of  a  co.  from  usin^  the  co.'s  funds 
in  paj^ng  for  stamps  or  return  postage  on  proxy  forms,  or  in  paying  for  the 
printmg  or  sending  out  any  pro^  forms  with  the  names  of  the  proposed 
proxies  therein,  or  otherwise  calculated  to  influence  the  votes  of  the  snare- 
holders,  see  Sttiddert  y,  Orosvenor,  33  Ch.  D.  528. 


17.  Improvetnent  Commrs  restrained  from  applying  Corporate 
Funds  in  building  Offices  in  a  Public  Park, 

Let  the  Defts  &c.,  be  restrained  from  appropriating  any  portionfi  or 
portion  of  the  S —  Park  &c.,  in  the  (bill)  mentioned  as  sites,  or  as  a 
site,  for  the  erection  of  any  town  buildings,  or  of  any  erection  or 
building  which  shall  not  be  needed  for  or  incidental  to  the  maintenance 
or  use  of  the  said  parks,  or  public  walks,  or  pleasure  grounds ;  but 
this  injunction  is  not  to  extend  to  using  parts  of  the  ground  as  sites 
for  a  public  or  free  conservatory,  museum,  and  library,  open  for  the 
use,  convenience,  and  recreation  of  the  persons  frequenting  such 
public  walks  and  pleasure  grounds. — Defts  to  pay  Pit's  costs. — A,  G, 
V.  Sunderland  Corp.y  0.  A.,  26  March,  1876,  A.  632 ;  2  Ch.  D.  634. 


18.  Corporation  restrained  from  avoiding  Plfs  Office  of  and  from 
interfering  with  his  Rights  and  Pnvileges  as  Alderman. 

Let  the  Defts,  the  Mayor  &c.  of  S — ,  be  restrained  from  avoiding' 
and  declaring  void  the  office  of  alderman  of  the  borough  of  S — ,  now 
held  by  the  Fit,  and  from  acting  in  reference  to  such  declaration 

zz2 
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according  to  the  notice  of  intention  in  that  behalf  given  by  the  Defta, 
and  from  in  any  way  interfering  with  the  exercise  by  the  Pit  of  his 
rights  and  privileges  as  alderman.— Defts  to  pay  Pit's  costs.— -4<Ai« 
V.  Southampton  Corp.,  M.  R.,  8  Nov.  1880,  A.  2166;   16  Ch.  D.  143. 

19.  Directors  ofPuhlic  Co.  restrained  from  holding  the  Annual 

Ghneral  Meeting  at  an  unusual  Date. 

XJsrAL  undertaking— Let  the  Defts,  A.  B.  &  Co.,  and  their  secretary 
and  agents,  be  restrained  from  holding  or  allowing  to  be  held  the 
annual  general  meeting  of  the  Deft  co.  on  the  —  day  of  — ,  and  from 
summoning,  or  allowing  to  be  summoned  or  held,  any  meeting  of  the 
Deft  00.  until  after  the  —  day  of  — ,  or  until  &c. — Cannon  v.  Trask, 
V..C.  B.,  29  July,  1875,  A.  1440;  20  Eq.  669. 

For  injunction  to  restrain  a  water  co.  from  dLsoontinuing  supply  of  water, 
if  Pit  undertakes  to  proceed  before  justices,  under  sect.  68  of  the.  Waterworks 
Okuses  Act,  1847  (10  V.  c.  17),  see  Hatfioard  v.  East  London  Watertcorks  Co., 
28  Ch.  D.  138. 


20.  School  Board  restrained  from  holding  Meeting  to  elect  new  Metnber. 

XJpoir  motion  &c.  by  counsel  for  the  Pit,  And  upon  reading  &c., 
Usual  undertaking  as  to  damages,  Let  the  Defts,  their  servants  and 
agents,  be  restrained,  until  after  the  —  day  of  — ,  from  summoning  or 
holding  a  meeting  of  the  Methley  School  Board  for  the  purpose  of 
purporting  to  elect  a  new  member  of  the  said  board  in  the  place  of  the 
Pit. — See  Richardson  v.  Methley  School  Board,  Kekewich,  J.,  30  June, 
1893,  B.  768;  (1893)  3  Ch.  610. 

21.  Injunction  against  applying  Borough  Fund  to  pay  Costs  of 

Opposition  in  Parliament. 

Let  the  Defts  be  restrained,  until  judgment  or  further  order,  from 
applying  the  borough  fund  or  borough  rate,  or  any  other  public  fund 
or  rate  under  the  control  of  the  Defts,  or  any  part  or  parts  of  such 
funds  or  rates  respectively,  or  any  moneys  produced  or  to  be  produced 
by  any  such  funds  or  rates,  towards  or  to  the  payment  of  the  costs  or 
expenses  of  opposing  a  certain  bill  being  promoted  by  the  Pit  co.  in 
the  present  session  of  Parliament,  intituled  '*  An  Act  for  conferring 
further  Powers  upon  the  Swansea  Oas  Light  Co.,"  or  from  charging 
the  said  costs  and  expenses,  or  any  part  or  parts  thereof,  upon  the  said 
funds  or  rates,  or  any  part  or  parts  thereof,  unless  and  until  such  con- 
sent and  sanction  to  the  said  opposition  to  the  said  bill  and  the  payment 
or  charge  of  the  costs  and  expenses  thereof  out  of  or  upon  the  said 
funds,  rates,  or  moneys  shall  have  been  given  as  is  required  by  the 
Borough  Funds  Act,  1872. — See  A.  Q.  v.  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Swansea,  North,  J.,  A.  1581 ;  (1898) 
1  Ch.  602. 
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22.  Ir^unction  against  Co.  carrying  Contract  into  ejfect  without 

obtaining  Sanction  of  Shareholders. 

Let  the  Defts,  the  0.  T.  Oo.,  and  the  Defts  W.  J.  0.  W.,  W.  8., 
W.  P.  P.,  and  S.  L.  T.,  the  directors  thereof  and  each  of  them,  be 
restrained,  until  judgment  or  further  order,  from  carrying  out  the 
agreement  between  the  Deft  co.  and  the  B.  E.  T.  Co.,  Ld.,  being  an 
agreement  for  the  sale  of  the  undertaking  and  assets  of  the  Deft  co. 
to  the  said  B.  E.  T.  Co.,  Ld.,  and  from  assigning  or  transferring,  or 
attempting  to  assign  or  transfer,  the  undertaking  and  assets  of  the 
Deft  CO.,  or  any  part  thereof,  to  the  said  B.  E.  T.  Co.,  Ld.,  in  pur- 
suance of  the  terms  of  the  said  agreement. — See  Kaye  v.  The  Croydon 
Tramways  Co.,  Kekewich,  J.,  11  Jan.  1898,  A.  52;  (1898)  1  Oh.  358. 


23.  Declaration  that  an  intended  Agreement  for  a  Transfer  of  the 
Assets  and  Business  was  ultra  vires  and  invalid^  and  In" 
junction  to  restrain  the  Co.  and  Directors  from  carrying  the 
Agreement  into  effect. 

Declase  that  the  said  agreement  dated  &c.,  is  invalid,  and  the 
resolutions  for  carrying  the  same  into  effect  in  the  (bill)  mentioned  are 
ultra  vires  and  illegal — Let  the  Defts  T.  S.  &c.  {the  directors)  repay  to 
the  Deft  A.  the  sum  of  £ —  paid  to  them  as  in  the  (bill)  mentioned 
under  the  said  agreement,  but  without  interest. — And  Let  the  Defts, 
B.  Oo.  (Ld.),  T.  S.  &c.,  be  restrained  from  carrying  the  said  agreement 
dated  &c.,  into  effect,  and  from  assigning  the  patent,  property,  and 
assets  of  the  co.  (in  the  bill  mentioned),  or  any  of  them,  to  the  Deft  A., 
or  to  any  other  person  on  his  behalf. — Let  the  Defts  T.  8.  &c.,  pay  to 
the  Pit  his  costs  of  this  suit,  to  be  taxed  &c. — Bird  v.  Bird*s  Patent 
Deodorising,  Sfc.  Co.,  V.-O.  B.,  28  Jan.  1874,  A.  222  ;  affirmed  7  March, 
1874,  A.  621 ;  9  Oh.  358. 

For  declaration  that  supply  of  water  for  bath  was  compulsory  on  water- 
works CO.,  &c.,  and  injunction  restraining  taking  of  water  contrary  to 
declaration,  see  Sheffield  Waterworks  Co.  v.  Bingham^  25  Ch.  D.  443,  456. 

Eor  case  in  which  an  injunction  was  granted  to  restrain  the  Corp.  of 
Dublin  from  altering  the  name  of  Sackville  Street  to  O'Connell  Street, 
M;ainst  the  wishes  of  a  large  majority  of  the  householders,  see  Anderson  v. 
Corp.  of  Dublin,  15  L.  B.  Ir.  Ch.  410. 


NOTES. 

Companies  and  public  bodies  will  be  kept  strictly  within  the  limits  of 
their  powers,  and  will  be  restrained  from  exceeding  them,  and  from  exercising 
them  otherwise  than  for  the  purposes  of  their  Act,  or  than  in  manner  and 
to  the  extent  thereby  authorized :  Webb  v.  Manch.  By.  Co.,  4  M.  &  Cr.  116; 
Bichmond  v.  N.  L.  By.  Co.,  3  Ch.  679;  Lamb  v.  N.  L.  By.  Co.,  4  Ch.  522; 
L.  Auckland  v.  Weetm.  L.  Bd.,  7  Ch.  597;  A.  Q.  v.  Cockermouth  L.  Bd., 
18  Eq.  172;  Simpson  v.  Denison,  10  Ha.  61 ;  Abrahams  v.  Corp.  of  London, 
6  Eq.  625;  Huddersfield  Corp.  v.  Bavensthorpe  Diet.  Council^  (1897)  2  Ch. 
121,   C.  A.;    and  see  J^err  v,  Preston   Corp.,   6  Ch.   D.   463;    Utidley  y. 
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BaUs,  13  Ch.  D.  498;  Mann  v.  Edinburgh  Tram,  Co.,  62  L.  J.  P.  C.  74. 
But  anything  which  is  fairly  incidental  to  that  which  the  statute  authorizes 
will  be  deemed  to  be  authorized:  A,  0,y,  O,  E,  By.  Co.,  5  App.  C^  473 ; 
L.  cf-  N.  ir.  By,  Co.  V.  PHce,  11  Q,  B.  D.  485.  But  the  Court  will  not 
(unless  in  yery  special  circumstances)  inteilere  by  way  of  injunction  or 
declaration  where  the  legislature  has  pointed  out  a  mode  of  procedure  before 
a  magistrate:  Chrand  Junctioti  Waterworks  Co.  v.  Hampton  Urban  District 
Council,  (1898)  2  Ch.  331,  citing  Kerr  v.  Preston  Corp.,  6  Ch.  D.  463,  and 
Stannard  v.  Vestry  of  St.  Giles,  Camberweli,  20  Ch.  D.  190,  v,  inf.  p.  835. 

In  order  to  constitute  acquiescence  in  the  unlawful  exercise  of  statutory 
powers,  eyen  where  public  works  of  magnitude  and  importance  have  been 
completed,  and  their  construction  has  extended  oyer  seyeral  years,  there 
must  be  actual  knowledge,  or  means  of  knowledge,  by  the  parties  injured  of 
the  fact  that  the  works  were  not  in  accordance  with  the  s&tute :  Herron  y. 
Bathmines  Commrs,  27  L.  B.  Ir.  180;  and  see  Woodhouse  y.  Newry  Navigation 
Co.  (1898),  1  I.  B.  161,  C.  A.,  and  a  local  authority,  with  whom  the  wants 
of  their  district  must  be  the  paramoimt  consideration,  cannot  be  estopped  or 
precluded  by  laches  or  acquiescence  from  brinnng  an  action  to  enforce  the 
rights  of  their  constituents  :  Islington  Vestry  Y,Hornsey  Urban  Council,  {1900) 
1  Ch.  695,  C.  A. 

In  the  case  of  a  public  body  transeressin^  their  statutory  powers,  the 
A.  G.)  on  behalf  of  the  public,  eyen  where  pnyate  injury  has  been.  neitJier 
proved  nor  alleged,  may  obtain  an  injimction:  see  A,  G,  y.  Cockermouih 
L.  Bd.y  sup. ;  Ware  y.  BegenVs  Canal  Co.,  3  D.  &  J.  212;  A,  G.  y.  Shrews- 
bury (Kirtf/sland)  Bridge  Co.,  21  Ch.  D.  752 ;  but  this  relief  will  not  be 
granted  at  the  instance  of  an  individual,  unless  upon  a  case  of  threatened  or 
actual  injury  to  himself:  Stockport,  d'c.  Co.  y.  Manchester  Corp.,  9  Jur. 
N.  S.  266 ;  7  L.  T.  545  ;  11  W.  B.  156 ;  and  see  Atlait  v.  Corp,  of  Southamp- 
ton, 16  Ch.  D.  143,  149,  sup.,  Form  18;  London  Assoc,  of  Shipowners  y. 
London  and  India  Docks,  (1892)  3  Ch.  242;  Tottenham  Dist.  Council  y. 
Williamson,  (1896)  2  Q.  B.  353,  C.  A.  The  Hi^h  Court  has  jurisdiction  to 
restrain  guardians  from  applying  the  poor  rates  improperly ;  e.g.,  in  relieying 
able-bodied  men  "  on  strike  ;  out  tnis  jurisdiction  does  not  interfere  with 
the  power  of  the  Local  Qovemment  Board  under  sect.  4  of  the  Poor  Law 
AucUt  Act,  1848  (11  &  12  y.  c.  91),  to  remit  improper  payments  by  guardians 
which  have  been  disallowed  by  the  auditor:  A,  G,  y,  Merthyr  Tydfil  Union^ 
(1900)  1  Ch.  516,  C.  A. ;  9.  t;.  as  to  form  of  declaration  in  such  a  case. 

The  Court  will  not  (especially  on  behaJf  of  an  outside  creditor :  Mills 
y.  Buenos  Ayres  Co.,  5  Ch.  621)  interfere  in  matters  relating  strictly  to 
the  internal  management  of  a  co. :  Macdougall  y.  Gardiner,  1  Ch.  D.  13, 
reversing  20  Eq,  383 ;  Foss  y.  HarbotUe,  2  Ha.  461 ;  Mozley  y.  Alston,  1  Ph. 
790 ;  Inderwick  y.  Snell,  2  Mac.  &  G.  216 ;  Bailey  y.  Birkenhead  Co.,  12 
Beav.  433 ;  Isle  of  Wight  By.  Co.  y.  Tahourdin,  25  Ch.  D.  320,  333,  C.  A. ; 
except,  perhaps,  in  cases  where  from  anarchy  and  interregnum  the  business 
of  the  CO.  cannot  be  carried  on  without  the  interference  of  the  Court: 
Featherstone  v.  Cook,  21  W.  B.  835;  16  Eq.  298;  Trade  Auxiliary  Co.  y. 
Vickers,  ib.  836;  16  Eq.  298.  But  acts  by  the  directors  or  the  majori^ 
which  are  ultra  vires,  oppressive,  or  fraudulent  as  regards  the  nunoriiy  wiU 
be  restrained :  Clinch  y.  Financial  Corp.,  6  Eq.  450;  Gregory  y.  Patchett,  33 
Beay.  595  ;  Cannon  y.  Trask,  20  Eq.  669  ;  Eraser  v.  WhaUey,  2  H.  &  M.  10 ; 
Alexander  y.  Automatic  Tel.  Co.,  (1900)  2  Ch.  58,  0.  A. 

An  interlocutory  injunction  against  interference  with  the  rights  of  share- 
holders was  refused  on  an  undertaking  by  the  co.  not  to  divide  certain  shares 
until  after  the  trial  of  the  action  otherwise  than  in  accordance  with  the  memo- 
randum and  articles  :   Wall  y.  London  Assets  Corp.,  (1898)  2  Ch.  469,  C.  A. 

Generally,  in  proceedings  on  behalf  of  a  corporate  body  to  recover 
property  from  its  directors  or  officers,  or  any  other  person,  or  to  restrain 
acts  alleged  to  be  ultra  vires,  the  corporate  body,  and  not  an  individual 
member  (even  on  behalf  of  the  other  membersHs  the  proper  Pit :  Gray  y. 
Lewis,  8  Ch.  1035;  Bussell  y.  Wakefield  W,  W,  Co.,  20  feq.  474;  and  see 
Macdougall  v.  Gardiner,  sup. 

But  rcUef  against  acts  ultra  vires  may  be  obtained  by  a  single  share- 
holder, suing  on  behalf  of  himself  and  the  ot^er  shareholdei*8,  or  the 
particular  class  having  the  same  interest,  when  t^e  majority  will  not  allow 
the  name  of  the  co.  to  be  used :  Atwool  y.  Merryweather,  5  Eq.  464,  n. ; 
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Menier  v.  Hooper's  Tel.  Co,,  9  Oh.  350;  MiiAon  v.  Harris^  11  Ch.  D.  97; 
Hoole  V.  G,  W.  By.  Co.^  3  Ch.  262  (and  see  this  question  discussed  in 
BusmU  v.  Wakefield,  &c,  Co.,  20  Eq.  474;  Uxeter,  cfec.  By.  Co.  v.  Buller,  5 
Rail.  Ca.  211 ;  East  Pant  Du  Co.  v.  Merryweathtr,  2  H.  &  M.  254 ;  Alexander 
V.  Automatic  Tel.  Co.,  (1900)  2  Ch.  58,  C.  A.) ;  unless  the  action  is  by  a  mere 
nominee  having  no  legitimate  interest,  and  acting  at  the  instance  of  a  rival 
CO. :  Forrest  v.  Afanch.  By.  Co.,  3  D.  P.  &  J.  126 ;  Filder  v.  L,  B.  &  8.  C. 
By.  Co.,  1  H.  &  M.  489;  Bolson  v.  Dodds,  8  Eq.  301  (where  the  bill  was 
ordered  to  be  taken  off  the  file) ;   Whitman  v.  Watkin,  78  L.  T.  188. 

A  shareholder  whose  vote  has  been  rejected  may  bring  an  action  on  behalf 
of  himself  and  all  other  shareholders  who  voted  with  him  to  restrain  the 
directors  from  rejecting  the  votes  of  himself  and  other  shareholders  in  the 
same  interest :  Fender  v.  Lushington,  6  Ch.  D.  70 ;  but  as  against  the  vote 
of  the  majority,  the  minority,  or  an  individual,  will  not  be  allowed  to  use 
the  name  of  the  co.  as  Pit :  see  Silber  Light  Co.  v.  Silber,  12  Ch.  D.  717  ;  and 
in  such  case  the  name  of  the  co.  will  be  struck  out  as  Pit,  with  liberty  to  add 
it  as  Deft.  But  where  the  Pits  substantially  represented  a  majority, 
although  they  had  technically  no  right  to  use  the  oo.'s  name,  they  were 
allowed  the  costs  out  of  the  assets:  Imperial  Hydropathic  Hotel  Co.  v. 
Hampson,  23  Ch.  D.  1,  C.  A. 

A  creditor  whose  debt  is  bond  fide  disputed  ma^  be  restrained  from  present- 
ing a  petition  to  wind  up  a  co.  not  shown  to  be  msolvent :  Cadiz  Waterworks 
Co.  V.  Bamett,  19  Eq.  182 ;  Niger  Merchant  Co.  v.  Capper,  25  W.  E.  365 ; 
18  Ch.  D.  557,  n. ;  Cercle  Bestaurant  Castiglione  Co.  v.  Lavery,  18  Ch.  D.  555. 

The  small  amount  of  his  interest,  or  tne  purchase  of  shares  with  a  view 
to  a  suit,  will  not  preclude  the  Pit  from  obtaining  relief :  Bloxam  v.  Mei. 
By.  Co.,  3  Ch.  337  ;  Hare  v.  L.  db  N.  W.  By.  Co.,  2  J.  &  H.  80. 

The  illegality  of  the  act  sought  to  be  restrained  by  a  shareholder  as  tdtra 
vires  must  be  shown  by  distinct  averments :  Mills  v.  Buenos  Ayres  Co.,  5  Ch.  621 . 

Authority  given  by  a  Califomian  Court  was  not  sufficient  to  enable  a 
person  to  maintain  an  action  in  this  coxmtry  in  the  name  of  a  co. :  Barber  v. 
Mexican  Land  Co.,  48  W.  E.  235. 

In  addition  to  the  cases  and  forms  above  ^ven,  the  following  cases  may 
be  consulted  upon  the  exercise  of  jurisdiction  by  injunction  against  cos. 
(and  their  directors)  and  public  bodies. 

Applications  to  Parliament : — 

The  application  of  funds  or  rates  in  promoting  a  bill  in  Parliament  has 
been  restrained  as  an  act  not  within  the  powers  of  the  public  body  or  co. : 
see  A.  G.Y.  West  Hartlepool  Commrs,  10  Eq.  152,  sup.,  rorm  16;  A.  G.y. 
Eastlake,  11  Ha.  205;  Vance  v.  E.  Lane.  JRy.,  3  K.  &  J.  50;  Simpson  v. 
Denison,  10  Ha.  51 ;  Maunsell  v.  Mid.  G.  W.  {Ireland)  By.  Co.,  1  H.  &  M. 
130;  A.  G.  V.  Norwich  Corp.,  16  Sim.  225 ;  Munt  v.  Shrewsbury,  cfcc.  By.,  13 
Beav.  1 ;  A.  G.  v.  Lambeth  Vestry,  W,  N.  (88)  19 ;  Caledonian  By.  Co.  v. 
Bolway  Junction  By.  Co.,  46  L.  T.  526;  32  W.  E.  164 ;  Leith  Council  t,  Leith 
Harbour  Commrs,  (1899)  A.  C.  508,  H.  L.  (opposition  to  bill  for  amal^ma- 
tion  of  districts);  A.  G.y.  Swansea  Corp.,  (1898)  1  Ch.  602  (opposition  to 
bill  of  gas  company) ;  sup.  Form  21. 


D.  M.  &  G.  52;  A.  G.  v.  Brecon  Corp.,  10  Ch.  D.  204;  Bright  v.  North,  2 
Ph.  216. 

Although  the  existence  of  jurisdiction  in  personam  to  restrain  directors 
from  improperly  promoting  or  soliciting  a  bill  in  Parliament  has  not  been 
denied,  mstances  of  its  exercise  are  rare,  if  not  unprecedented :  Be  L.  C.  & 
D.  By.  Arrangement  Act,  5  Ch.  671 ;  Steele  v.  NoHh  Met.  By.  Co.,  2  Ch.  237 ; 
Lane.,  &c.  By.  v.  L.  &  N.  W.  By.,  2  K.  &  J.  293;  A.  G.  v.  Manch.,  &c.  By. 
Co.,  1  Eail.  Ca.  436 ;  Heathcote  v.  N.  Staff.  By.,  2  Mac.  &  G.  100. 

But  a  public  body  will  be  resteained  from  promoting  or  supporting  before 
the  Inclosure  Commrs  a  scheme  (requiring  Parliamentary  sanction)  where 
such  scheme  would  defeat  the  provisions  of  an  antecedent  agreement  between 
the  public  body  and  the  Pit :  Telford  v.  Met.  Bd.  of  Works,  13  Eq.  574. 

For  the  appncation  of  the  distinction  between  restraining  an  appropria- 
tion of  corporate  funds  in  promoting  a  bill  in  Parliament,  and  restraming 
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the  CO.  or  its  directors  from  introducing  or  soliciting  such  bill,  see  JUathias 
T.  Wilts  dt  Bucks  Canal  Co,,  34  L.  T.  346  (where,  on  an  undertaking  by 
the  CO.  not  to  apply  any  of  their  funds  in  promotinjg^  the  bill,  the  motion 
to  restrain  the  co.  frompreeenting  the  bill  in  Parliament,  pursuant  to  a 
resolution  passed  at  a  WhamdifFe  meeting,  was  refused);  G»  W.  By.  t. 
Bushout,  5  1).  &  8.  290 ;  Stevens  v.  8.  Dev,  By.  Co.,  13  Beav.  48 ;  Winch  t. 
Birkenhead  By.,  5  D.  ft  S.  580. 

And  to  the  same  effect  as  to  an  application  to  a  foreign  legislature,  see 
Bill  V.  Sierra  Nevada  Co,,  1  D.  F.  &  J.  183. 
Compulsory  Powers : — 

Compulsory  powers  for  the  purchase  of  land  must  be  strictly  followed,  and 
cannot  be  exercised  for  collateral  purposes :  Stockton  d;  Darlington  By.  t. 
Brown,  9  H.  L.  C.  246;  Dodd  v.  Salislmry,  dtc.  By.,  1  Giff.  158;  Webb  v. 
Manchester,  dec.  By.,  4  M.  &  C.  116 ;  James  y.  Lovel,  56  L.  T.  739  ;  35  W.  K  626. 
The  certificate  of  the  co.'s  engineer,  if  given  with  reasonable  show  of 
accuracy,  will  be  accepted  as  to  the  quantity  of  land  required  for  the  under- 
taking :  Kemp  y.  S.  E.  By.,  7  Ch.  364  ;  8t€!ckton  d:  Darlington  By.  y.  Brown^ 
9  B.  L.  C.  254 ;  see  also  Floiver  y.  L.  B.  <fc  S.  C.  By.,  2  Dr.  &  8m.  330. 

An  extension  of  compulsory  powers  will  not  be  inferred,  and  cos.  or  public 
bodies  have  been  restramed : 

— from  entering  on  or  continuing  in  possession  of  land  until  the  proper 
deposit  has  been  made :  Field  y.  Carnarvon,  dsc.  Ry.  Co.,  5  Eq.  190 ; 

— from  carrying  a  water  main  through  the  Pit's  land  where  the  proceed- 
ings of  the  Deft  local  board  were  not  founded  on  the  report  of  a  properly 
constituted  *'  suryeyor  "  under  the  Public  Health  Act,  1875,  s.  16 :  Lewis  y. 
Weston-super-Mare  Local  Bd.,  40  Ch.  D.  55 ; 

— from  erecting  a  hospital  on  land  acquired  for  a  different  purpose :  A.  G. 
y.  Hanwell  Urban  Council,  (1900)  2  Ch.  377,  C.  A. ; 

—  from  entering  upon  land  held  under  a  determinable  agreement,  the  co. 
having  bought  with  notice  of  facts  entitling  the  tenant  in  equity  to  an 
extension  of  time :  Birmingham,  dtc.  Land  Co.  y.  L.  d:  N.  W,  By.  Co.,  40 
Ch.  D.  268,  C.  A. ; 

— or  until  a  bond  in  conformity  with  the  L.  C.  C.  Act  has  been  given : 
Poynder  y.  G.  N.  By.,  2  Ph.  330;  Dakin  v.  L.  <ft  N.  W.  By.,  3  D.  &  8.  414; 

— from  summoning  a  jury  to  assess  separately  the  value  of  one  out  of  four 
houses  for  which  notice  to  treat  had  been  given  under  57  G.  III.  c.  xxix. : 
Ecc.  Commrs  v.  London  Commrs  of  Sewers,  14  Ch.  D.  305; 

— from  taking  the  whole  of  an  orphanage  under  the  same  Act  when  tiie 
owners  wished  to  sell  only  the  part  required  for  the  street  improvement : 
Teuliere  v.  Kensington  Vestry,  30  Ch.  D.  642;  and  see  imder  same  Act, 
Gard  v.  Commrs  of  Sewers,  28  Ch.  D.  486,  C.  A. ;  Lynch  v.  Commrs  of  Sewers, 
32  Ch.  D.  72,  C.  A.;  Gordon  y.  Kensington  Vestry,  (1894)  2  O.  B.  742: 
Gibbon  v.  PaddingUm  Vestry,  (1900)  2  Ch.  794. 

— from  diverting  a  river  or  road  for  the  purpose  merely  of  saving  expense, 
when  the  road  or  river  presents  no  actual  obstacle  to  construction  of  the 
line :  Pugh  v.  Golden  Valley  By.  Co.,  15  Ch.  D.  330,  C.  A. ;  12  lb.  274 
(following  Beg.  y.  Wycombe  By.  Co.,  L.  B.  2  Q.  B.  310) ;  and  see  Morris  v. 
Tottenham,  dec.  By.  Co.,  (1892)  2  Ch.  47 ; 

— from  taking  proceedings  under  a  notice  to  treat  given  under  an  Act  the 
compulsory  jx>wer8  of  whicm  had  since  expired,  thou^  power  was  given  to 
take  the  particular  land  under  a  subsequent  Act  obtained  after  the  expiration 
of  the  compulsory  powers  of  the  first :  Bichmond  v.  N.  L.  By.,  3  Ch.  679; 
5  Eq.  352 ;  and  see  Lamb  v.  N.  L.  By.,  4  Ch.  522,  sup.,  Form  4  ;  Bentley  y. 
Botherham  L.  Bd.,  4  Ch.  D.  588 ; 

— from  exercising  their  powers  without  proper  precautions  to  prevent 
injury  to  adjoining  property  :  Biscoe  v.  G.  E,  By.,  16  Eq.  636. 

But  an  injunction  will  not  in  general  be  granted  where  there  is  a  statutory 
provision  for  compensation  in  respect  of  t£e  act  complained  of :  see  Ui^l  y. 
Wallasey  L.  Bd.,  (1894)  1  Cli.  133,  C.  A.  (under  Public  Health  Act,  1875, 
ss.  16,  54,  308). 

And  as  to  the  exercise  by  cos.  of  their  powers  in  a  negligent,  vexatious, 
and  careless  wav,  and  consequent  liability,  see  Bicket  v.  Met.  By.,  L.  B. 
2  H.  L.  175 ;  Brine  v.  G.  W.  By.,  10  W.  E.  341 ;  2  B.  &  8.  402 ;  31  L,  J. 
Q.  B.  101  ;  8  Jur.  N.  8.  410 ;  6  L.  T.  50. 

A  CO.  who  have  ^ven  notice  to  treat  within  the  period  limited  for  com- 
pulsory purchase  will  Qot  be  restrained  from  entering  on  the  laud  at  any 
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time  before  the  expiration  of  their  powers  of  completing  the  line  :  Tiverton 
and  N,  Devon  By,  Co,  v.  Loosemoret  9  App.  Ca.  480 ;  Kemp  v.  S,  E.  By.  Co.y 
7  Oh.  364 ;  nor  from  taking,  in  excess  of  their  powers,  lands  included  in  the 
parliamentaiy  plans,  where  no  special  damage  to  the  Pit  is  shown  :  FiTick  v. 
L,  dk  S.  W,  By,  Co,,  44  Ch.  D.  330,  C.  A. ;  nor  from  taking  land  for  the 
purposes  of  accommodation  works  which  the  co.  is  liable  and  has  power  to 
make :  Wilki7i3on  v.  Hull,  <kc.  By.  Co,,  20  Ch.  D.  323,  C.  A. ;  nor  from  using 
sect.  85  of  the  Lands  Clauses  Act  in  aid  of  their  power  of  acquiring  a  per- 
petual right  to  run  trains  over  the  line  of  another  co.,  imtil  the  capital  nad 
been  subscribed  in  accordance  with  sect.  16  of  the  Act,  that  section  being 
held  inapplicable  in  such  a  case :  O.  W.  By,  Co,  y.  Swindon,  ikc,  Btf,  Co,, 
9  App.  Ca.  787  {q.  v.  as  to  the  question  whether  such  a  statutory  right  is 
*'  land  "  within  sects.  3  and  16). 

For  the  application  of  similar  principles  to  public  works  authorized  by  the 
Metropolis  Loc.  Man.  Act,  1855  (18  &  19  Y.  c.  120),  ss.  135,  225,  and  other  Acts, 
see  Clothier  v.  Webster,  10  W.  R.  624 ;  12  0.  B.  N.  S.  790 ;  9  Jur.  N.  S.  231 ; 
31  L.  J.  C.  P.  316 ;  Coe  v.  Wise,  L.  R.  1  Q.  B.  711 ;  Hammond  y.  St.  Pancras 
Vestry,  L.  R,  9  C.  P.  316;  Bateman  v.  Fopfar  District  Bd.,  37  Ch.  D.  272  ; 
Mersey  Docks,  <&c.  v.  Oihbs,  L.  R.  1  H.  L.  93 ;  JForhes  y.  Lee  Conservancy,  4 
Ex.  D.  116;  Abrahams  v.  Mayor  of  London,  6  Eq.  625;  Kerr  y.  Preston 
Corp,,  6  Ch.  D,  463;  West  Surrey  Water  Co,  y,  Guardians  of  Chertsey  Union, 
(1894)  3  Ch.  513;  and  see  Pub.  Health  Act,  1875,  s.  308;  Sect.  Y., 
"NuiaANCB,"  sup. 

Sect.  16  of  the  Railways  Clauses  Act,  1845,  empoweriog  a  railway  co., 
subject  to  the  proyisions  of  the  special  Act,  to  execute  works  and  **from 
time  to  time  "  to  alter,  repair  or  discontinue  them  and  substitute  others,  is 
not  subject  to  a  restriction  in  the  special  Act  as  to  the  time  for  the  completion 
of  the  railway :  Emsley  v.  North  Eastern  By,  Co,,  (1896)  1  Ch.  418,  C.  A. 

In  the  exercise  by  a  corporation  of  powers  giyen  to  them  by  Parliament 
for  public  improvements  in  the  borough,  a  liberal  interpretation  will  be  giyen 
to  the  clauses  of  the  Act :  see  A,  O.  y.  Cambridge  Corp,,  L.  R.  6  H.  L.  303; 
Galloway  y.  Mayor  of  London^  L.  R.  1  H.  L.  34 ;  and  see  Spencer  y.  Met,  B,  of 
Works,  22  Ch.  D.  142,  C.  A. ;  Bolls  y.  School  Board/or  London,  27  Ch.  D.  639, 643. 

The  remedy  of  landowners  whose  property  is  injuriously  affected  by  the 
erection  of  buildings  imder  the  authority  of  the  Metro^lis  Jjocal  Manage- 
ment and  Streets  Improyement  Acts,  and  similar  Acts,  is  by  claiming  com- 
pensation under  the  L.  C.  C.  Act,  s.  68,  and  not  by  injunction  :  Wigram  y. 
Frye^,  36  Ch.  D.  87  ;  Clurk  y.  London  School  Bd,,  9  Ch.  120;  D,  Bedford  v. 
Dawson,  20  Eq.  353 ;  Kirby  y.  School  Board  for  Harrogate,  (1896)  1  Ch.  437, 
C.  A.  (school  board  purchasing  with  notice  of  restrictiye  ooyenant). 

Sect.  15  of  the  Railways  Clauses  Act,  1845  (8  &  9  Y.  c.  26),  as  to  limits  of 
deyiation,  has  been  held  not  to  apply  to  a  widening  of  an  existing  line  of 
railway :  Finch  y.  L,  &  8,  W,  By,  Co.,  44  Ch.  D.  330,  C.  A. 

Power  by  a  special  Act  (incorporating  the  Railways  Clauses  Act)  to  cix>B8 
a  street  by  an  arch  or  timnel  does  not  exclude  the  right  of  the  railway  co.  to 
use  the  surface  of  the  soil  for  a  station :  A,  G,y,  G.  E,  By,  Co.,  L.  R.  6 
H.  L.  367 ;  7  Ch.  475 ;  see  also  Warden  of  Dover  v.  L,  C,  dt  D.  By,,  3  D.  F. 
&  J.  564 ;  and  such  a  right  to  tunnel  is  a  **  hereditament "  withm  sects.  3, 
85,  of  the  L.  C.  Act :  Hill  v.  Midland  By,  Co,,  21  Ch.  D.  143 ;  but  a  jwwer 
to  **  appropriate  and  use  "  subsoil  does  not  justify  tunnelling  without  giying 
notice  to  treat :  Farmer  y.  Waterloo  and  City  By,  Co,,  (1895)  1  Ch.  527 ;  sup. 
Form  2. 

A  railway  co.  haying  power  to  '*  imderpin  "  were  held  entitled  to  construct 
a  concreted  retaining  wall  for  their  railway :  Stevens  y.  Met,  Diet,  By,  Co,, 
29  Ch.  1).  60,  C.  A. 

Sect.  32  of  the  Railway  Clauses  Act  does  not  enable  the  co.  to  take 
temporary  possession  of  land  for  the  purpose  of  forming  a  railroad; 
and  mere  saying  of  expense  does  not  constitute  a  necessity  for  taking  within 
the  section :  Morris  y.  Tottenham,  <fec.  By.  Co.,  (1H92)  2  Ch.  47. 

A  riparian  owner  is  not  entitied  to  restrain  a  waterworks  co.  from  taking 
water  from  the  stream  aboye  his  land  imtil  they  shall  haye  proceeded  to 
treat  for  the  purchase  of  his  interest  in  the  stream,  his  right  being  to  com- 
pensation only  for  damage  by  the  diyersion  of  water :  Bush  y.  Trowbridge 
W,  W,  Co,,  10  Ch.  459 ;  and  see  Stone  y.  Yeovil  Corp..,  1  C.  P.  D.  691 ;  2 
C.  P.  D.  99,  C.  A. 

Ferrand  y.  Bradford  Corporation,  21  Beay.  415  (in  which  a  co,  waa 
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restrained  from  diverting  a  stream  nntil  the  yalne  of  Fit's  interest  therein 
bad  been  ascertained  and  secured),  is  not  inconsistent  witb,  and  has  not  been 
oyemiled  by,  Bush  v.  Trotvhridge  Co,y  sup. ;  see  2  C.  P.  D.  pp.  107,  115,  lid, 
C.  A. 

Although  on  land  purchased  for  a  park  or  public  pleasure-grounds  by  a 
corporation,  under  the  Public  Health  Act,  1^8,  the  erection  of  buildings 
for  municipal  offices  will  be  restrained,  the  injunction  will  not  be  extended 
to  a  free  public  library,  museum,  or  conseryatory  :  A,G.  y.  Sunderland  Corp,, 

2  Ch.  D.  634,  C.  A.,  «iip.,  Form  17,  p.  707. 

Dividend* : — 

Directors  haye  been  restrained : 

— from  paying  dividends  out  of  capital :  Bloxam  y.  Mttropoiitan  By.  Od., 

3  Ch.  337,  sup.  :Form  14  ;  Be  Alexandra  Palace  Co.,  21  Ch.  D.  160  ;  and  see  Lk 
y.  NeuchaUl  Asphalte  Co.,  41  Ch.  D.  1,  C.  A. ;  Bolton  y.  Natal  Land  Co., 
(1892)  2  Ch.  124  ;  i.e.,  out  of  **  circulating"  as  distinguished  from  " fixed" 
capital:  Vemer  v.  Qeneral  and  Commercial  Investment  Trust,  (1894)  2  Qi. 
239,  C.  A. ;  and  as  to  this  distinction,  see  further,  Wilmer  v.  McNamara  Jk 
Co.,  (1895)  2  Ch.  245;  Be  National  Bank  of  Wales,  (1899)  2  Ch.  629,  C.  A.  ; 
or  by  the  unauthorized  issue  of  interest-bearing  bonds:  Wood  y.  Odessa 
Watertvorks  Co.,  42  Ch.  D.  636;  Outness  y.  Land  Corp.  of  Ireland,  22  Ch.  D. 
349;  or  out  of  borrowed  moneys :  Macdougall  y.  Jersey  Imp.  Hotel  Co.,  2  H. 
&  M.  528 ;  or  except  out  of  profits :  Fawcett  y.  Laurie,  1  Dr.  &  Sm.  192 ; 
Davison  y.  Gillies,  16  Ch.  D.  347;  Dent  y.  London  Tram.  Co.,  16  Ch.  D.  34; 
but  not  where  the  complaint  is  e^unded  on  an  excessive  valuation  of  assets, 
which  though  erroneous  might  have  been  accepted  at  the  time  by  reasonable 
men :  Be  Peruvian  Ouano  Co.,  Exp.  Kemp,  (1894^  3  Ch.  690;  and  as  to  ascer- 
tainment of  **  profits  *'  and  the  proper  mode  of  keeping  the  accounts  of  a 
trading  co.,  see  Lubbock  y.  British  Bk.  of  8.  America,  (1892 J  2  Ch.  198 ; 
Bolton  y.  Natal  Land  Co.,  (1892)  2  Ch.  134.  (See  also  Companies  Act)  1845, 
Table  A.  (73),  8  &  9  V.  o.  16,  s.  121.) 

— ^from  issuing  shares  or  stock  in  lieu  of  dividends  (as  a  means  of  recoup- 
ing the  revenue  sums  improperly  withdrawn  for  capital  purposes),  and  from 
declaring  any  dividend  on  those  so  already  issued:  Hoote  y.  O.  W.  By.  Co., 
3  Ch.  262,  sup,,  Eorm  13,  p.  705. 

— ^from  payment  of  dividends  on  ordinary  shares  without  regard  to  the 
rights  of  preference  stockholders  to  be  paid  m  priority :  Henry  y.  O.  N.  By, 
Co.,  1  D.  &  J.  606 ;  Sturge  y.  E.  Union  By.,  7  D.  M.  &  G.  158 ;  Matthews  t. 
G.  N.  By.,  28  L.  J.  Ch.  375 ;  5  Jur.  N.  S.  284;  7  W.  E.  233;  and  see  Webb 
y.  Earle,  20  £q.  556. 

— ^from  paying  dividends  to  one  class  of  shareholders  without  also  paying 
the  corresponding  dividends  to  the  other  shareholders :  Morgan  v.  G.  E.  By. 
Co.,  1  H.  &  M.  560 ;  and  see  Oakbank  Oil  Co.  y.  Crum,  8  App.  C&.  65. 

— ^from  applying  moneys  representing  net  profits  earned  by  a  oo.  prior  to 
the  date  of  its  liquidation,  otherwise  than  in  payment  of  arrears  of  dividend 
due  at  that  date  to  the  preference  shareholders :  Bishop  y.  Smyrna  and 
Carsaba  By.  Co.,  (1895)  2  Ch.  265. 

— ^from  distributing  a  "windfall"  as  dividend  without  reference  to  the 
other  dealings  for  the  year:  Foster  v.  Ntw  Trinidad,  &c.  Co.,  (1901)  1  Ch- 
208. 

But  payment  of  a  dividend  actually  declared  will  not  be  restrained: 
Carlisle  v.  S.  E.  By.,  1  Mac.  &  G.  689 ;  Fawcett  y.  Laurie,  1  Dr.  &  Sm.  192. 

As  to  the  illegality  of  a  purchase  of  its  own  shares  by  a  co.,  see  Trevor  v. 
Whitworth,  12  App.  Ca,  409 ;  In  re  Denver  Hotel  Co.,  (1893)  1  Ch,  495, 
C.  A.;  or  acceptance  of  a  surrender  of  shares  partly  paid:  Bellerby  v. 
Bowland  and  Marwood*8  Steamship  Co.,  (1901)  2  Ch.  265;  and  of  issuing 
shares  at  a  discount,  see  Be  Addlestone  Linoleum  Co.,  37  Ch.  D.  191,  206, 
C.  A. ;  In  re  Almada  and  Tiriio  Co.,  38  Ch.  D.  415,  C.  A. ;  but  not  so  as 
to  preclude  the  co.  from  buying  property  at  a  fair  price  and  paying  for 
it  in  fully  paid  up  shares :  Be  Wragg,  Ld.,  (1897)  1  Ch,  796,  C.  A. ;  Ooregum, 
Jkc.  Co.  y.  Boper,  (1892)  A.  C.  125 ;  and  that  the  holders  of  shares  so  issued 
are  not  thereby  relieved  from  liability,  in  a  winding  up,  to  calls  for  the 
amounts  unpaid  on  their  shares  for  the  adjustment  of  the  rights  of  contri- 
butories  inter  se,  as  well  as  for  the  payment  of  the  co.'s  debts  and  the  costs 
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of  the  winding  up:  Welton  v.  Saffert/y  (1897)  A.  C.  299,  H.  L.,  affirming 
C.  A.,  (1895)  I  Ch.  255;  and  that  an  agreement  to  underwrite  shares  is  not 
an  agreement  to  issue  at  a  discount,  see  Be  Licensed  Victuallers*  Assoc. ^  Exp. 
Audain,  42  Ch.  D.  1,  C.  A. ;  and  see  Buckley,  610;  and  that  the  payment 
\)j  a  limited  co.  of  a  reasonable  amount  of  money  to  brokers  by  way  of  com- 
mission or  brokerage  for  placing  shares  is  not  an  act  ultra  vires  of  the  co. : 
Metropolitan  Coal  Consumers  Assoc,  v.  Scrimgeourj  (1895)  2  Q.  B.  604,  0.  A., 
distinguishing  Be  Faure  Electric  Co.,  40  Ch.  D.  141 ;  and  as  to  the  inherent 
right  of  directors  to  set  aside  a  reserve  fund  to  meet  contingencies,  see  Fisher 
V.  Black  and  White  Publishing  Co.,  (1901)  1  Ch.  174,  C.  A. 

A  provision  may  be  validly  made  in  articles  of  association  authorizing 
payments  on  shares  in  advance  of  calls,  and  in  such  a  case,  although  there 
are  no  profits,  interest  on  moneys  paid  by  shareholders  in  advance  of  calls 
can  legally  be  paid  out  of  capital :  Lock  v.  Queensland  Investment  and  Land 
Mortgage  Co,,  (1896)  A.  C.  461,  H.  L.  affirming  C.  A. ;  (1896)  1  Ch.  397, 
C.  A. ;  approving  Dale  v.  Martin,  9  L.  E,  Ir.  498 ;  11  L.  B.  Ir.  371. 

Delay  by  Pit  is  fatal  to  an  interlocutory  motion  to  restrain  an  alleged 
illegal  application  of  funds  for  dividend  purposes :  Salisbury  t.  Metropolitan 
By.  Co.,  18  W.  B.  484 ;  especially  where  there  has  been  long  acquiescence 
with  the  principle  on  which  the  accounts  with  reference  to  the  dividend  have 
been  taken :  Yool  v.  G.  W.  By.,  20  L.  T.  74 ;  and  as  to  the  effect  of  acquies- 
cence by  shareholders,  see  London  Financial  Assoc,  v.  Kelk,  26  Ch.  D.  107. 

If  such  illegal  application  has  been  ah*eady  made,  the  order  will  be  for 
the  directors  personally  to  refund  the  money  improperly  paid,  with  interest 
at  4  p.  c,  without  prejudice  to  their  right  to  recover  back  from  the  share- 
holders to  whom  they  have  paid  it  the  amount  of  dividend  which  they  have 
so  improperly  paid  to  them :  Salisbury  v.  Metropolitan  By.,  18  W.  R.  974 ; 
Evans  v.  Coventry,  8  D.  M.  &  Q.  835. 

And  aee  National  Funds  Assur.  Co.,  10  Ch.  D.  118;  Flitcro/t*s  case,  21 
Ch.  D.  519 ;  Alexandra  Palace  Co.,  lb.  160;  Be  Denham  &  Co.,  25  Ch.  D.  752 ; 
Re  Oxford  Ben,  Building  Society,  35  Ch.  D.  502;  Leeds  Estate  Building  Co.  y. 
Shepherd,  36  Ch.  D.  787,  for  the  exercise  of  summary  jurisdiction  under  tho 
Companies  Act,  1862,  ss.  101,  165  (which  is  replaced  by  the  Companies 
(Winding-up)  Act,  1890,  s.  10),  to  direct  repayment,  with  interest  at  5  p.  c, 
by  the  durectors,  who  were  declared  jointly  and  severally  liable,  of  dividends 
improperly  declared  and  paid. 

Illegal  and  unauthorized  Contracts  and  Arrangements : — 

Under  this  head  railway  cos.  have  been  restrained : 

— from  promoting  and  guaranteeing  a  steam  packet  co. :  Colman  y.  E.  C, 
By.  Co.,  10  Beav.  1 ;  and  from  carrying  on  marine  traffic :  Shrewsbury,  Ac. 
Co.  V.  L.  &  N.  W.  By.,  16  Beav.  441  (see  also  Forfest  v.  Manchester,  &c,  Co,, 
4  D.  F.  &  J.  126 ;  30  Beav.  40). 

— from  carrying  on  the  business  of  coal  merchants :  A.  G,y.  G.  N.  By. 
Co.,  1  Dr.  &  Sm.  154. 

So  also  a  co.  formed  for  fire  and  life  insurance  business  is  not  entitled  to 
grant  marine  policies  :  Be  Phoenix  Life  Co.,  2  J.  &  H.  441. 

But  payments  made  ex.  gratid  for  losses  not  covered  by  the  policy  will  not 
be  restrained :  Taunton  v.  Boyal  Ins.  Co.,  2  H.  &  M.  135. 

And  as  conducive  to  the  objects  of  the  undertaking,  it  is  not  ultra  vires 
for  an  hotel  co.  to  let  off  pcui;  of  their  building  for  temporary  use  as  a 
Government  office :  Simpson  v.  West.  Palace  Hotel  Co.,  8  H.  L.  C.  712 ;  2D. 
F.  &  J.  141 ;  or  for  a  railway  co.  to  supply  rolling  stock  to  another  co.  under 
a  statutory  agreement  as  to  working,  maintenance,  and  management  of  such 
line :  A.  G.  v.  G.  E.  By.  Co.,  5  App.  Ca.  473 ;  or  for  directors  of  a  building 
Bocie^  to  make  advances  on  speculative  securities,  and  incur  expenditure, 
and  d[o  acts  necessary  for  their  realization :  Sheffield  and  S.  Yorkshire  B.  B. 
8oc,  V.  Aizlewood,  44  Ch.  D.  412;  and  that  the  doctrine  of  ultra  vires  ought 
to  be  reasonably  applied,  see  L.  &  N.  W.  By.  Co.  y.  Price,  11  Q.  B.  D.  485. 

And  the  owner  of  land  adjoining  a  railway  has  no  ec^uity  to  restrain  the 
00.  from  putting  up  a  screen  so  as  to  prevent  his  acquisition  of  prescriptive 
rights:  Bonner  v.  G.  W.  By.  Co.,  24  Ch.  D.  1,  C.  A. 
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Railway  and  other  oos.  have  also  been  lestrained : 

— from  using  a  line  for  traffic  other  than  their  own  :  L,  B,  A  S,  C  Bif.  Co. 
V.  L.  it  S.  W.  By.  Co,,  4  D.  ft  J.  362. 

— from  applying  the  funds  of  a  co.  in  making  a  line  different  from  that 
preflcribed  by  their  Act :  Baffshaw  v.  E,  Union  By.  Co.,  7  Ha.  114  ;  2  ^Cac  & 
G.  389. 

— in  making  part  only  of  the  line:  Cohen  t.  WUkinaon,  12  Beav.  123; 
1  Mac.  &  O.  481. 

— in  making  one  only  out  of  several  lines  authorized  by  their  Act :  Hodgvm 
V.  K.  Powis,  12  Beav.  392,  5*29 ;  1  D.  M.  &  G.  6. 

— in  carrying  out  an  agreement  for  the  purpose  of  extending  their  bujsinees 
by  acquiring  the  trade  of  another  oo. :  Simpson  v.  D^nison,  10  Ha.  51. 

— from  entering  into  a  contract  fixing  and  regulating  future  traffic  of  a 
proposed  line  so  as  to  give  to  another  co.  an  interest  in  such  traffic  and 
profits:  Midland  By.  Co,  v.  L.  A'  N.  W.  By.  Co.,  2  Eq.  255;  and  see  Charlton 
V.  Xewcantle  By.  Co.,  6  Jur.  N.  S.  1096;  7  W.  IL  731. 

{Secus,  however,  as  to  a  bond  fide  traffic  agreement  between  two  coter- 
minous railway  systems :  Hart  v.  L.  &  X.  W.  By.  Co.,  2  J.  &  H.  80 ;  and  eee 
inf.  **  Traffic  Agrettnent:') 

— from  acting  on  an  agreement  so  far  as  it  bound  one  co.  to  contribute 
towards  the  promotion  of  a  bill  by  another  co.,  or  to  make  traffic  regulations 
applicable  to  future  extensions :  Maun$eU  v.  Mid.  Q.  W.  {Ireland)  By.  Co., 
1  n.  &M.  130. 

— from  applying  the  funds  of  a  co.  in  the  ))ix>secution  of  a  suit  in  which  the 
CO.  are  not  Hts:  Kernaghan  v.  Williatns,  6  Kq.  228. 

— in  payment  of  a  lump  sum  to  promoters  (solrand  engineer)  for  obtaining 
the  Act  of  Parliament :  Mann  v.  Edinburgh  Tram.  Co.,  62  L.  J,  P.  C.  74 ;  or 

— in  payment  of  the  costs  of  a  prosecution  for  Hbel  against  a  former 
secretary  of  a  committee  of  the  oo.  :  Pickering  v.  Stephenson,  14  £q.  322 ; 
Be  Faure  Electric  Co.,  40  Ch.  D.  141 ;  and  see  Studdert  v.  Grosvenor,  33 
Ch.  D.  528  (where  the  injunction  was  refused  because  the  payment  was 
made  and  known  to  a  general  meeting  before  action  brought)  ;  sectts,  where 
the  prosecution  was  carried  on  entirely  in  the  co.'s  interest :  o.  C. 

— in  making  loans  to  the  directors  or  officers  of  the  co. :  Bluck  y.  Mallahte, 
27  Beav.  398. 

— in  a  subscription  to  the  Imperial  Institute  (in  honour  of  the  Queen's 
jubilee) :  Tomkinson  v.  «.  E.  By.  Co.,  35  Ch.  D.  675. 

And  generally  cos.  cannot  enter  into  contracts  or  apply  any  part  of  their 
funds  for  purposes  other  than  those  contemplated  or  autnorissed  by  tiieir  Act : 
Ashbury,  Ac.  Co.  v.  Biche,  L.  B.  7  H.  L.  653  (reversing  L.  R  9  Ex.  224, 
249) ;  Salomons  v.  Laing,  12  Beav.  379  ;  HcUtersley  v.  E.  Shelburne,  10  W.  R. 
881 ;  Pickering  v.  Stephenson,  14  Eq.  322 ;  Be  Faure  Electn'c  Co.,  40  Ch.  D. 
141 ;  Chapleo  v.  Brunswick  Building  8<tc.,  6  Q.  B.  D.  696,  C.  A. ;  Baroness 
Wenlock  y.  Biver  Dee  Co.,  10  App.  Ca.  354 ;  or  reasonably  incidental  thereto : 
A.  G.  v.  G.  E.  By.  Co.,  5  App.  Ca.  473 ;  L.  &  N.  W.  By.  Co.  v.  Price,  11 
Q.  B.  D.  485;  Truman  v.  L.  B.  &  S.  C.  Ry.  Co.,  11  App.  Ca.  45;  Sevenoaks, 
&c.  By.  Co.  V.  L.  C.  &  D.  Bit.  Co.,  11  Ch.  D.  625 ;  Hutton  v.  We«t  Cork  By. 
Co.,  23  Ch.  D.  654,  C.  A. ;  Be  West  of  England  Bank,  Exp.  Booker,  14  Ch.  D. 
31 ;  and  see  CuUerne  ▼.  London  and  Suburban  Building  Soc.,  28  Q.  B.  D.  485, 
C.  A. ;  Warburton  v.  Huddersfield  Industrial  Soc.,  (1892)  1  Q.  B.  213;  how- 
ever advantageous  such  proposed  application  may  be  considered  by  the  oo. : 
Munt  V.  Shrewsbury,  &c.  tiy.  Co.,  13  Beav.  1 ;  E.  C.  By,  Co.  v.  Hawkes,  5 
H.  L.  C.  331 ;  1  D.  M.  &  G.  737 ;  HopeT.  International  Fin.  Soc.,  4  Ch.  D.  227. 

And  see  Shrewsbury,  <tc.  Co.  v.  L,  dk  N.  W.  By.  Co.,  6  H.  L.  113 ;  SooUish 
N.  E.  By.  Co.  V.  Stewart,  3  Macq.  382 ;  A.  G.  v.  London  County  Council,  (1901) 

1  Ch.  781,  C.  A.  (running  of  omnibuses  by  tramway  authority^. 

As  to  the  incapacity  of  directors  to  make  presents  to  themselves  out  of  the 
co.'s  assets,  see  He  George  Newman  &  Co.,  (1895)  1  Ch.  674,  C.  A. 

And  as  to  the  liability  of  a  syndicate  of  promoters,  and  their  duty  not  to 
make  a  secret  profit  out  of  the  co.  when  formed,  see  Be  Olympia,  Ld.,  (1898) 

2  Ch.  153,  C.  A. ;  S.  C,  Gluckstein  v.  Barruss,  (1900)  A.  C.  240,  H.  L. 

But  the  Court  will  not  restrain  as  ultra  vires  the  application  by  the  diree- 
tors  of  a  portion  of  the  funds  in  gratuities  or  pensions  to  the  servants  of  the 
CO.  for  services  rendered :  Hampson  v.  Price's  Pat,  Candle  Co.,  45  L.  J.  Ch. 
437  ;  24  W.  R.  754;  34  L.  T.  711 ;  Henderson  v.  Bank  of  Australasia,  40 
Qh.  D.  170;  nor  the  application  of  tbe  funds  of  a  nursing  association*  pzo^ 
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prietors  and  publishers  of  a  newspaper  on  nursing,  in  defending  an  action  of 
libel  against  the  editor  in  respect  of  an  article  inserted  in  the  newspaper 
under  the  express  instructions  of  the  association :  Brmy  y.  Royal  British 
Nursed  A890c,y  {[1897^  2  Ch.  272,  C.  A. ;  nor  a  railway  co.  from  letting  the 
interiors  of  their  arcnes  for  shops  and  other  business  purposes  upon  short 
tenancies,  reserving  power  to  resume  possession  when  tne  co.  deem  it  neces- 
sary for  the  purposes  of  the  railway:  Foster  v.  L,  C,  &  D,  By,  Co,,  (1895)  1 
Q.  B.  711,  C.  A.  (disapproving  ratio  decidendi  of  Malins,  V.-C.,  in  Norton  v. 
L.  &  N.  W.  By,  Co,,  9  Ch.  u,  623] ;  nor  from  letting  a  small  portion  of  the 
land  (not  immediately  required  for  the  purposes  of  the  railway),  at  a  low 
rent,  for  the  erection  of  a  temporary  chapel :  Onslow  v.  Manchester,  Shtjjleld 
and  Lincolnshire  By,  Co.,  04  L.  Ch.  355 ;  72  L.  T.  256 ;  and  as  to  dealings  by 
CO.  with  property  comprised  in  debentures,  v,  in/.  Vol.  III.  p.  2037. 

And  that  the  Court  will  not  interfere  in  questions  relating  to  the  re- 
muneration of  directors  for  past  as  well  as  future  services,  see  Lambert  y. 
Northern  Buenos  Ayres  By.  Co,,  18  W.  R.  180;  or  for  services  during  a 
winding-up ;  secus,  as  to  past  services  before  transfer  of  co.'s  undertaking, 
as  not  being  reasonably  incidental  to  the  carrying  on  of  business  for  co.'s 
benefit:  Button  y.  West  Cork  By,  Co.,  23  Ch.  D,  654,  C.  A. ;  or  to  restrain 
the  dismissal  of  an  a^nt  whose  management  and  agency  were  especially 
provided  for  by  the  articles  of  association :  Mair  v.  Himalaya  Tea  Co,,  1  Eq. 
411  ;  or  for  the  purpose  of  forcing  the  co.  to  conduct  their  business  according 
to  the  strictest  rules,  where  the  irregularity  complained  of  could  be  set  right 
at  any  moment :  Southern  Counties  Deposit  Bk.  v.  Bider,  73  L.  T.  374  (in 
which  case  the  relief  was  refused  on  the  further  ground  that  no  application 
to  the  Court  had  been  made  until  six  months  after  the  resolution). 

An  injunction  will  not  be  granted  to  enforce  a  contract  embodied  in  the 
co.'s  articles,  but  not  adopted  by  the  co.,  that  the  Pit,  a  director,  shall  not 
be  removed :  Browne  y.  La  Trinidad,  37  Ch.  D.  1,  C.  A. 

A  CO.  has  also-  been  restrained : 

— from  transferring  its  business  and  assets  to  another  oo.  without  making 
provision  for  the  claim  of  the  Pit  (as  a  policy-holder) :  Keama  y.  Leaf,  1  H. 
&  M.  681 ; 

— from  distributing  assets  in  liquidation  amongst  shareholders  without 
setting  aside  money  to  provide  for  rent  and  liabilities  under  the  co.'s  lease : 
Oooch  v.  London  Banking  Assoc,,  32  Ch.  D.  41,  C.  A. ; 

— from  applying  assets  to  pay  costs  of  a  winding-up  petition  presented  by 
CO.,  but  opposed  by  many  shareholders,  and  of  an  appeal  from  dismissal  of 
such  petition :  Smith  y.  Duke  of  Manchester,  24  Ch.  D.  611 ; 

— from  carrying  into  effect  an  agreement  for  the  sale  and  transfer  to  a 
person  about  to  form  a  co.  of  the  business  and  assets  of  the  co. :  Bird  y. 
Bird^s  Patent,  &c.  Co,,  9  Ch.  358 ;  sup.  Form  23,  p.  709; 

— from  parting  with  assets  without  setting  aside  a  sum  sufficient  to  meet 
the  claim  of  a  dissentient,  in  a  case  where  the  articles  improperly  sought  to 
deprive  dissentient  shareholders  of  their  rights  imder  sect.  161  of  the  Com- 
panies Act,  1862  (25  &  26  V.  c.  89) :  Payne  y,  Cork  Co,,  (1900)  1  Ch.  308 ; 

— from  discontinuing  supply  of  water,  notwithstanding  the  special  remedy 
given  by  the  Waterworks  Clauses  Act,  s.  68  :  Hayward  y.  E,  London  Water- 
works Co,,  28  Ch.  D.  138 ; 

— from  **  constructing  "  waterworks  within  the  meaning  of  sect.  52  of  the 
Public  Health  Act,  1875,  without  giving  previous  notice  to  an  established 
water  co.  whose  limits  of  supply  were  invaded :  Hwldersfield  Corp,  v.  Bavens^ 
thorpe  M,  D,  C,  (1897)  2  Ch.  121,  C.  A. ;  distinguishing  Cleveland  Water  Co, 
y.  Bedcar  L,  B,,  (1895)  1  Ch.  168 ; 

— from  carrying  out  an  underwriting  agreement  contrary  to  Cos.  Act,  1900 
(63  &  64  V.  c.  48),  s.  8:  Burrows  v.  Matahele  Gold,  &c.  Co,,  (1901)  2  Ch.  23,  C.  A. 

But  a  contract  by  a  co.  to  sell  its  rolling  stock  to  another  co.,  and  re-hire 
it  at  a  rent  calculated  to  pay  off  the  purchase-money,  with  interest,  in  a  term 
of  years,  at  the  expiration  of  which  the  rolling  stock  was  to  belong  to  the 
hirers  absolutely,  was  upheld  as  bond  fide,  though  a  loan  ultra  vires  was 
thereby  circuitously  effected :  Yorkshire .  Waggon  Co,  y.  Maclure,  21  Ch.  D. 
309,  C.  A. 

Where  a  co.  has  ceased  to  carry  on  its  proper  business,  and  is  carrying  on 
one  ultra  vires,  a  shareholder  is  not  confined  to  the  remedy  by  injunction, 
but  may  obtain  a  winding-up  order :  Be  Crown  Bank,  44  Ch.  D.  634. 

Ab  to  the  distinction  between  the  sale  and  transfer  of  business  and  assets 


718  Injunctions.  [ciup.  xxxi. 

under  the  Cos.  Act,  1862,  8.  161,  to  an  existing  oo.,  and  to  a  epecolator  pro- 
posing to  form  a  co.,  see  Bird  v.  BircTa  Patent,  Sec.  Co,,  sup,;  SotUkaUr. 
Brit,  Mutual y  &c,  5oc.,  6  Ch.  614 ;  11  Eq.  65. 
Directors  have  also  been  restndned  m>m  isHning  shares  for  the  express 

furpoBe  of  thereby  controlling  a  general  meeting:  Fra$er  t.  Whailaf,  2 
[.  ft  M.  10 ;  horn  wrongfully  excluding  Fit  from  acting  as  director :  FuU 
brook  y.  Richmond  Mining  Co,,  9  Ch.  I).  610;  Munsier  t.  Cammeli  Co.,  21 
Ch.  D.  183;  Kyshe  y.  Alturas  Qold  Co.,  36  W.  B.  496;  and  see  ffarbeny. 
PhiUip$,  23  Ch.  D.  14,  40,  C.  A. ;  from  summoning  the  general  meeting  at 
such  a  date  as  to  depriye  shareholders  of  their  power  of  yoting :  Cannon  t. 
Tra$k,  20  £q.  669,  sup.  Form  19,  p.  708 ;  or  upon  an  insufficient  notice: 
Alexander  y.  Simpson,  43  Ch.  D.  139,  C.  A. ;  secus,  upon  a  notice  ambiguously 
worded  so  that  it  mightpossibly  include  matters  ultra  vires :  I.  of  Wight  %. 
Co,  y.  Tahourdin,  25  Ch.  D.  320,  C.  A.  But  a  yery  stronf^  case  will  be 
required  to  induce  the  Court  to  restrain  shareholders  from  holdmg  a  meeting : 
/.  of  Wi^ht  By.  Co.  v.  Tahourdin,  25  Ch.  D.  320,  C.  A. 

As  to  restraining  directors  from  calling  a  meeting  without  giying  notice 
to  a  co-director,  gucere :  Broume  y.  La  Trinidad,  37  Ch.  D.  1,  C.  A. ;  and  in 
Imperial  Hydropathic  Hotel  y.  Hampton,  23  Ch.  D.  1,  the  Court  refused  to 
grant  an  injunction  to  restrain  a  person  from  acting  as  director  on  the  ground 
that  the  co.  had  remoyed  him. 

Where  the  chairman  at  a  meeting  refused  to  put  to  the  meeting  an  amend- 
ment properly  moved  by  the  Fit,  a  shareholder,  the  resolution  was  set 
aside:  Henderson  y.  Bank  of  Australasia,  45  Ch.  D.  330,  C.  A. 

But  in  the  absence  of  fraud  or  mala  fides,  a  resolution  for  yoluntary 
winding-up  will  not  be  impeached  upon  the  ground  that  yotes  haye  been  im- 
properly received :  Wall  y.  Lond,  <fe  Northern  Assets  Cp.  No.  2,  (1899)  1  Ch.  550. 

As  to  the  sufficiency  of  the  notice  of  an  extraordinary  general  meeting, 
and  the  necessity  to  disclose  all  facts  requisite  to  enable  the  shareholder  to 
determine  in  his  own  interest  whether  or  not  he  ought  to  attend  the  meeting, 
e,g.,  the  pecuniary  interest  of  a  director  in  the  matter  to  be  proposed,  see 
Kayty.  Croydon  Trams  Co.,  (1898)  1  Ch.  358;  Tiessen  y.  Henderson,  (1899) 
1  Ch.  861 ;  Hooper  y.  Kerr,  83  L.  T.  729. 

As  to  the  proper  mode  of  ascertaining  the  number  of  votes  given  on  a  show 
of  hands,  and  m  particular  those  of  persons  holding  proxies,  see  Ernest  y. 
Loma  Qold  Mines,  Ld,,  (1897)  1  Ch.  1,  C.  A. ;  overrming.  Be  Bidwell  Bros,, 
(1893)  1  Ch.  603.  Proxies  returned  with  blanks,  which  were  filled  up  by 
the  secretary  before  the  proxies  are  lodged  with  the  co.  are  valid  if  properly 
stamped  under  the  Stamp  Act,  1891,  s.  ^0\  S.  C.  As  to  the  conclusiveness 
of  the  chairman's  declaration  unless  a  poll  is  demanded,  see  Amat  y.  United 
A/Hcan  Lands,  (1901)  1  Ch.  518,  C.  A. ;  Be  Hadleigh  Castle  Gold  Mines, 
(1900)  2  Ch.  419. 

As  to  the  right  of  the  minority  at  a  meeting  to  be  heard  before  the  chairman, 
with  the  sanction  of  a  vote  of  the  meeting,  to  declare  the  discussion  closed, 
and  puts  the  question  to  the  vote,  see  Wall  v.  London  and  Northern  Assets 
Corp.,  (1898)  2  Ch.  469,  C.  A. 

Directors  nave  been  restrained  from  using  the  corporate  name  and  powers 
for  the  purpose  of  dividing  amongst  the  majority,  to  the  exclusion  of  the 
minority,  consideration  money  received  from  an  arrangement  with  another 
CO.:  Menier  v.  Hooper's  Tel.  Works,  9  Ch.  350;  Mason  y.  Harris,  11 
Ch.  D.  97 ;  and  see  Alexander  v.  Automatic  Telephone  Co.,  (1900)  2  Ch.  58,  C.  A. 

A  corporation  has  also  been  restrained  from  applying  the  borough  funds 
in  buying  a  gold  chain  for  the  mayor:  A.  O.  v.  BaHey  Corp.,  26  L.  T. 
392;  or  to  purposes  not  authorized  by  the  Municipal  Corporations  or 
some  other  Act:  see  A,  G.  y.  Mayor  of  Newcastle,  23  Q.  B.  D.  492;  or 
a  payment  of  interest  on  the  amoimt  of  an  authorized  contribution  to  the 
purcnase  of  a  site  for  a  college  which  was  being  carried  on  npon  premises 
rented  for  the  purpose :  A.  G.  v.  Corp.  of  Cardiff,  (1894)  2  Gb.  337 ;  secus, 
payment  of  a  sum  voted  to  the  mayor,  but,  in  fact,  apphed  for  the  purpose 
of  celebrating  the  marriage  of  the  only  son  of  the  heir  to  the  throne :  8.  C. 
^q*v.,  also  that  a  pa;^ent  made  in  form  oy  way  of  addition  to  a  mayor's  salaiy 
IS  not  legal  unless  it  is  a  bond  fide  increase  of  salary :  8.  C.) ;  A,  G.  y.  Mayor 
of  Norwich,  2  My.  &  Cr.  40jS;  A.  G.  v.  Aspinall,  ib.  613 ;  and  from  avoidmg 
Pit's  office  of,  and  interfering  with  his  rights  and  privileges  as,  alderman : 
Aslatt  y.  Mayor,  d:c.  of  Southampton,  16  Ch.  D.  143;  see  Form  18,  sup,, 
p.  707 ;  and  the  like  in  the  case  of  a  membw  of  a  school  board :  Biehardson 
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Y.  Methley  School  Boards  (1893)  3  Ch.  510;  sup.  Form  20;  and  a  yestry  were 
restrained  from  spending  money  out  of  the  rates  for  the  purpose  of  inducing 
persoDB  not  to  pay  the  charges  of  a  water  company  for  a  fixed  bath  :  A,  0. 
T.  Camherwell  Vestry,  (1894)  W.  N.  163. 

As  to  the  jurisdiction  to  grant  an  injunction  restraining  execution  for 
local  rates,  see  Ashworth  y.  Hehden  Bridge  Local  Board,  47  L.  J.  Ch.  195 ; 
37L.  T.  426. 

As  to  the  incapacity  of  a  corporation  to  enter  into  a  contract  fettering  the 
powers  of  their  successors,  see  Ayr  Harbour  Trustees  y.  Oswald,  8  App.  Ca. 
623 ;  Tunbridge  Wells  Improvement  Commrs  y.  SoiUhhorough  Local  Board,  60 
Ij.  T.  172 ;  Islington  Vestry  y.  Homsey  District  Council,  69  L.  J.  Ch.  324,  C.  A. 

XJpon  the  question  of  the  capacities  incident  to  corps,  and  cos.,  see  Pollock, 
Gontr.,  Ill  et  seq. ;  and  as  to  tne  statutory  status  of  a  county  council  as  dis- 
tinguifihed  from  the  status  of  a  corp.  at  common  law,  see  A,  G,  y.  Lofidon 
County  Council,  (1901)  1  Ch.  781,  C.  A. 

Ana  for  cases  in  which  injunctions  haye  been  granted  or  refused  against 
COS.  and  their  directors  in  respect  of  yarious  acts,  see  Lindl.  on  Companies, 
596  et  seq, 
Preference  Shares : — 

For  injunction  restraining  the  issue  of  preference  shares,  by  the  issue 
of  unallotted  parts  of  the  original  share  capital  with  a  preferential  diyidend, 
see  HiUton  y.  Scarborough  Cliff  Hotel  Co,,  2  Dr.  &  Sm.  617  ;  4  D.  J.  &  S.  672 ; 
but  this  case  was  obseryed  upon  in  British  and  American  Trustee  and  Finance 
Corp.  y.  Couper,  (1894)  A.  C.  399,  H.  L.,  and  has  since  been  distinctly  oyer- 
ruled  in  Andrews  y.  Oas  Meter  Co.,  (1897)  1  Ch.  361,  C.  A.,  where  it  was  held 
that  a  limited  co.,  haying  no  authority  under  its  memorandum  or  articles  of 
association  to  create  any  preference  between  different  classes  of  shares,  may 
by  special  resolution  alter  its  articles  so  as  te  authorize  the  directors  to  issue 
preference  shares  by  way  of  increase  of  capital :  see  also  Harrison  v.  Mexican 
By.  Co.,  19  Eq.  358 ;   Underwood  y.  London  Music  Hall  Co.,  (1901)  2  Ch.  309. 

As  to  the  position  of  preference  shareholders  of  an  English  co.  wnich  carries 
on  business  m  a  colony  in  reference  to  a  tax  imposed  on  colonial  assets,  see 
Spiller  y.  Turner,  (1897)  1  Ch.  911. 
Superfluous  Lands : — 

Upon  the  Lands  C.  C.  Act,  1845,  directing  (sect.  127)  that  within  the  pre- 
scril^d  period,  or,  if  no  period  be  prescribed,  within  ten  years  after  the 
fame  limited  for  completion  of  the  works,  superfluous  lanos  not  required 
for  the  purposes  of  the  undertaking  shall  be  sold,  and  in  default  shall 
yest  in  tne  owners  of  the  lands  adjoining  thereto ;  and  (sect.  128)  giying, 
"unless  such  lands  be  situate  witnin  a  town,  or  be  lands  built  upon  or 
used  for  building  puiposes,*'  to  the  {>erson  then  entitled  to  the  lands  from 
which  the  superfluous  land  was  originally  seyered,  or  to  the  adjoining 
owners  the  lignt  of  pre-emption,  the  following  cases  haye  been  decided : — 

Beauchamp  y.  0.  W.  By.  Co.,  3  Ch.  745  (l£at  land  required  for  making 
accommodation  works  wnich  the  co.  would  be  compelled  to  make  is  not 
superfluous  land) ;  Wilkinson  y.  Hull,  d;c.  Bocks  Co.,  20  Ch.  D.  323. 

Mulliner  y.  Midland  By.  Co.,  11  Ch.  D.  611  (that  land  under  a  railway 
arch  is  not  superfluous) ;  and  see  WarcY.  L.  B.  dt  S.  .C.  By,  Co.,  31  W.  E. 
228  ;  52  L.  J.  Ch.  198;  47  L.  T.  541. 

Be  Met.  Dist.  By.  Co.  and  Cosh,  13  Ch.  D.  607,  C.  A.  (that  land  oyer  a  tunnel 
is  not  superfluous) ;  and  see  Midland  By.  Co.  y.  Wright,  (1901)  1  Ch.  738. 

Bird  y.  Egqlelon,  29  Ch.  D.  1012  Tthat  a  prohibition  under  Inclosure  Act, 
against  builmng,  reyiyed  when  lana  was  sold  as  superfluous). 

Hooper  y.  Bourne,  5  App.  Ca.  1  (that  the  burden  of  preying  title  to  land 
as  superfluous  reste  on  the  claimant ;  that  the  mere  fact  that  the  land  is  not 
built  upon  is  not  conclusiye ;  that  the  fact  of  the  land  beins^  in  the  neigh- 
bourhood of  a  populous  town  raises  a  presumption  that  it  wiU  be  wanted  for 
increased  railway  traffic). 

Hobbs  y.  Midland  By.  Co.,  20  Ch.  D.  418  (that  sale  of  land  by  one  co.  to 
another  is  ultra  vires,  but  is  not  conclusiye  proof  of  the  land  being  super- 
fluous); Dunhill  y.  North  Eastern  By.  Co.,  (1896)  1  Ch.  121,  C.  A.  (although 
such  sale  is  compulsory). 

Betts  y.  Q.  E.  By.  Co.,  L.  E.  8  Ex.  294 ;  3  Ex.  D.  182  Tthat  land  acquired 
and  bond  fide  retained  by  a  co.  with  intention  to  use  it  lor  the  purposes  of 
tiieir  Act  does  not  become  superfluous  land  if  not  actually  so  used  at  the 
expiration  of  ten  years). 
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Matf  y.  O.  W.  Ry.  Co,,  L.  B.  8  Q.  B.  26 ;  7  Q.  B.  364;  S.  C,  L.  B.  7  H.  L. 
283  (that  the  right  of  adjoining  owners  to  unsold  land  after  ten  jears,  under 
sect.  127,  which,  from  haying  been  applied  by  the  oo.  to  purposes  other  than 
those  of  their  undertaking,  has  become  superfluous  buid,  is  not  defeated 
by  an  Act  obtained  by  the  co.  after  the  expiration  of  the  ten  years  enabling 
them  to  retain  such  land) ;  and  see  Moody  y.  Corbett,  L.  B.  1  Q.  B.  510. 

Norton  y.  L.  &  N.  W.  By.  Co.,  13  Ch.  D.  268,  C.  A.  (that  a  strip  of  land 
between  a  hedge  and  disused  fence,  and  occupied  by  the  adjoining  owner 
as  part  of  his  land,  had  become  superfluous  and  yested  in  the  owner,  and  that 
his  possession  was  sufficient  to  extinguish  the  co.'s  title  under  the  Statute 
of  Limitations). 

Smith  y.  S.,  L.  B.  3  £x.  282  (that  the  provisions  as  to  superfluous  lands  do 
not  apply  when  the  railway  has  been  abandoned^. 

Bladcmort  y.  L.  A  8.  W.  Ry.  Co.,  L.  B.  4  H.  L.  610  (as  to  the  meaning  of 
the  word  **  adjoining");  see  also  Coventry  y.  L,  B.  A  S.  C.  Ry.  Co.,  5£q. 
104. 

Carington  y.  Wycombe  Ry.  Co.,  2  Ex.  825;  3  Ch.  377  (that  lands  outside 
and  not  surrounded  by  the  buildings  of  the  actual  town,  though  within  the 
borough  boundary,  are  not  within  the  words  of  exception,  *' within  a  town"). 

Coventry  y.  L.  B.  d:  S.  C.  Ry.  Co.,  sup.  (that  "  LEinds  used  for  buildinf 
purposes  "  mean  lands  sold  as  building  land  or  let  on  building  leases,  and 
actually  laid  out  for  building) ;  see  also  L.  A  S.  W.  Ry.  Co.  y.  Blachnore, 
L.  B.  4  H.  L.  610. 

Tomlin  y.  Budd,  18  £a.  368  (that  the  Metropolitan  District  By.  Co.  has 
been  relieved  by  the  Metropolitan  District  Bail  way  Act,  1868,  from  the 
restrictions  as  to  the  sale  of  superfluous  lands  imposed  by  sects.  127,  128). 

Re  FIiygin$*  and  Hitchman*$  Contract,  21  Ch.  D.  95  (that  superfluous  lands 
may  be  sold  subject  to  a  restrictiye  covenant  not  to  erect  a  public-house,  if 
such  covenant  be  advantageous  to  the  co.). 

L.  &  S.  W.  Ry.  Co,  v.  Gomm,  20  Ch.  D.  562,  C.  A.  (that  when  land  is  sold 
as  superfluous  no  interest  in  it  can  be  retained  by  the  co.). 

Ray  y.  Walker,  (1892)  2  Q.  B.  88  (that  a  covenant  by  purchaser  for  resale 
of  part  when  required  will  not  vitiate  the  sale  of  the  rest). 

ke  Thackwray  and  Young* $  Contract,  40  Ch.  D.  34,  C.  A.  {quaere  whether  oo. 
can  convey  postponing  payment  of  purchase-money  and  retaining  interim 
lien). 

Traffic  Agreement. 

A  bond  fide  traffic  agreement  for  diminishing  competition  between  two 
coterminous  railway  systems  is  not  invalid :  Hare  y.  L.  A  N,  W.  Ry.  Co., 
2  J.  &  H.  80. 

And  the  Court  will  restrain  acts  in  violation  thereof,  even  in  the  absence 
of  negative  stipulation :  Wolverhampton,  &c.  Ry.  Co.  v.  L.  A  N.  W.  Ry.  Co., 
16  Eq.  433 ;  Midland  Ry  Co.  y.  G.  W.  Ry.  Co.,  8  Ch.  843,  »up.  Form  12. 

And  see  Llandly  Ry.  Co.  v.  L.  A  N.  W.  Ry.  Co.,  8  Ch.  942  ;  L.  B.  7  H.  L. 
550,  to  the  same  effect,  and  negativing  the  claim  of  one  of  tiie  contracting 
parties  to  treat  it  as  a  terminable  agreement,  and  to  restrain  the  other  from 
availing  themselves  of  it  (by  running  over  and  using  the  railways,  &c). 

The  earlier  cases  in  which  such  agreements  have  been  held  invalid  to  the 
extent  of  restraining  the  delegation  of  the  powers  and  duties,  or  the  aliena- 
tion of  the  plant  ana  property  of  the  one  co.  to  the  other  ( Winch  y.  Birken- 
head Ry.,  5  D.  &  S.  562 ;  Charlton  v.  Newcastle,  &c.  Rif.  Co.,  5  Jur.  N.  S. 
1096),  seem  to  have  proceeded  upon  the  principle  that  it  is  the  delegation  of 
powers  which  vitiates  the  agreement :  see  Beman  v.  Rufford,  1  Sim.  N.  S.  550 ; 
Shrewsbury,  Ac.  Ry.  Co.  v.  L.  A  N.  W.  Ry.  Co.,  6  H.  L.  C.  113;  4  D.  M.  & 
G.  115 ;  16  Beav.  441 ;  Browne  &  Theobald,  292. 

Under  a  power  to  '*  maintain  "  a  railway  and  work  it,  reasonable  improve- 
ments, consistent  with  the  purposes  of  the  undertaking,  are  included : 
Sevenoaks  Ry.  Co.  v.  L.  C.  A  D.  Ry.  Co.,  11  Ch.  D.  625. 

Unpaid  Vendor : — 

An  unpaid  vendor  is  not  entitled  in  the  first  instance  to  have  his  lien 
enforced  oy  an  injunction  restraining  the  co.  from  continuing  in  possession 
or  running  trains  over  the  land  :  Munns  y.  Isle  of  Wight  Ry.  Co.,  5  Ch.  414 ; 
Lyeett  v.  Stafford  A  Uttoxeter  Ry.  Co.,  13  Eq.  261 ;  Laitimer  v.  Aylesbury  Ry, 
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Co.,  9  Ch.  D.  385 ;  Marshall  v.  Scarh.  &  Whitby  By.  (7o.,W.  N.  (89)  73 ;  but 
after  unsuccessful  attempts  to  sell,  the  injunction  will  be  granted :  Williams 
V.  Aylesbury  <fc  Buckingham  By.  Co.,  L.  0.  for  M.  E.,  July,  1873,  B.  2380; 
and  so  too  if  it  is  clear  that  the  land  is  unsaleable,  and  that  an  attempt  to 
sell  would  only  cause  useless  expense :  Ally  cod  v.  Merrybent,  dkc.  By.  Co.,  33 
Ch.  D.  671. 
And  as  to  Tender's  lien  generally,  v.  inf.  Chap.  L.,  **  SPBomo  Pbeform- 

ANCB." 


Section  XIV. — Ecclesiastical  Benefices  and  Nonconformist 

Congregations. 

1.  Perpetual  Injunction  as  to  Presentation. 

[In  suit  by  proprietors  of  lands  within  a  chapelry,  claiming  to 
present,  an  issue  was  directed ;  B.  claimed  the  right  and  nominated  H., 
and  on  his  resignation  P.,  whom  the  Bishop  had  licensed.] 

Declare,  that  the  customary  right  of  electing  or  nominating  a  curate 
or  chaplain  to  the  chapel  of  — ,  within  the  parish  of  &c.,  ought  to  be 
established,  according  to  the  said  verdict ;  And  decree  the  same  accord- 
ingly ;  And  Declare  that  the  Bishop  of  C.  ought  to  license  such  clerk 
as  hath  been  or  shall  be  nominated,  according  to  the  right  found  by 
the  said  verdict,  unless  some  legal  objection  shall  appear  to  the  Bishop 
against  the  qualification  of  such  person  to  be  licensed. — (Perpetual 
injunction  against  the  Dofts  B.  and  H.  to  stay  their  proceedings  in 
the  actions  of  prohibition  and  replevin.) — "And  to  restrain  the  Deft  P. 
from  disturbing  any  person  who  hath  been  or  shall  be  nominated 
curate  or  chaplain  of  the  said  chapel,  pursuant  to  the  right  hereby 
declared  and  established,  in  the  possession  or  enjoyment  of  the  said 
chapel,  or  officiating  there." — Deft  B.  to  pay  Pit's  costs  in  the  actions ; 
Pits  to  pay  the  Bishop's  costs  of  suit ;  such  costs  to  be  taxed. — As 
between  Pits  and  the  other  Defts  no  costs  in  this  Court. — Hodgson  v. 
Benison,  L.  C,  31  Jan.  1747,  A.  310. 

For  the  allowance  of  solr  and  client  costs  to  the  Bishop,  see  Edenborough 
V.  Archbp.  of  Canterbury,  2  Buss.  p.  112. 

For  injunction  until  answer  or  further  order  to  restrain  the  Bishop  of  0. 
and  his  substitutes  and  agents  from  sending  out  anv  instrument  or  mandate, 
or  doing  any  act  for  the  institution,  &c.,  of  the  Deft,  see  Potter  v.  Chapman, 
1749,  B.  321 ;  Amb.  98. 


2.  Injunction  against  taking  Possession  of  lAmng. 

Let  the  Deft  M.  be  restrained  from  performing  divine  service 
in  the  church  of  St.  M.,  in  the  town  of  S.,  in  the  (information) 
mentioned,  and  from  reading  therein  the  articles  {ind  other  matters 
required  to  be  read  by  a  curate  licensed  to  a  church  on  taking  posses- 
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rion  thereof,  and  from  doing  or  causing  to  be  done  any  act,  matter,  or 
thing,  to  put  himself  into  possession  of  the  curacy  in  the  (information) 
mentioned,  under  or  by  virtue  of  the  election,  nomination,  and  licence 
in  the  (information)  mentioned,  or  any  of  them ;  until  &c. — A,  G,  t. 
E.  Fowis,  V.-C.  W.,  23  Dec.  1863,  A.  245 ;  Kay,  186. 

For  order  dissolving  injunction,  and  ordering  the  trustees  to  present,  and 
the  Bishop  to  institute,  see  Edenborough  y.  Archbp,  of  Canterbury,  2  Buss. 
93,  112. 

For  injunction  to  stay  the  Bishop  from  admitting  the  Deft's  clerk,  see 
Hyde  v.  H.,  M.  B.,  11  July,  1710,  A.  395;  and  from  mstituting  and  induct- 
ing a  co-Deft  to  a  yicara^,  see  A,  (r.  v.  Cuming^  2  Y.  &  C.  C.  145. 

For  injunction  to  restrain  the  yeetry  of  St.  J.,  Clerkenwell,  and  the  trustees 
of  the  Uving  from  presenting  or  nominating  M.  to  the  Bishop  for  institution 
or  induction  to  the  living  or  perpetual  curacy,  on  the  footing  of  an  election 
declared  by  the  decree  to  oe  null  and  void,  see  Carter  v.  Cropley,  8  D.  1£.  &  G. 
680  (reversing  V.-C.  K.,  5  W.  B.  172). 


3.  If\junction  to  restrain  Minority  of  Trustees  of  Methodist  Chapel, 
icho  had  resigned^  from  excluding  Preachers  appointed  by  the 
Majority. 

Let  the  Defts  S.  &c.,  be  restrained  from  taking  possession 
of  the  pulpit  in  the  chapel  at  &c.,  vested  in  the  trustees  of  the 
indenture  dated  &c.,  and  from  excluding  the  preachers,  or  any  of 
them,  duly  appointed  by  the  major  part  of  the  trustees  acting  in  the 
trusts  of  the  said  indenture  to  preach  and  officiate  in  the  said  chapel, 
from  preaching  or  officiating  in  the  said  chapel,  and  from  in  any 
manner  disturbing  or  interfering  with  the  performance  of  divine 
worship  in  the  said  chapel,  and  from  in  any  manner  meddling  or  inter- 
fering with  the  trust  premises. — Stott  ▼.  Storey,  V.-C.  W.,  18  July, 
1860,  B.  1561. 

For  declaration  that  Defts,  trustees  of  the  French  Protestant  Church  of 
London,  were  not  justified  in  removing  the  pastor,  and  injunction  a^inst 
interfering  with  his  due  exercise  of  his  office,  see  Daugara  v.  ItivaZy  28  Beav. 
262. 

For  decree  on  motion,  in  a  suit  by  the  majority  of  the  trustees  of  a  non- 
conforming chapel,  for  perpetual  injunction  to  restrain  a  minister  on  pro- 
bation and  the  minority  of  the  trustees  from  disturbing  the  pastor,  deacons, 
and  members  in  the  performance  of  divine  service  in,  or  in  the  use  of,  the 
chapel,  and  the  minister  from  officiating  as  pastor,  and  from  preaching,  or 
intermeddling  with  the  service — with  costs  against  the  Defts,  see  Perry  v. 
Shipway,  1  GifiF.  1,  11 ;  4  D.  &  J.  353. 

For  injunction  to  restrain  two  vicars  (who  had  affected  to  dismiss  the  Pit 
from  the  office  of  schoolmaster)  from  removing  him  from  his  office  luitiL  after 
holding  a  meeting  of  the  three  vicars,  who  had  power  to  remove  him  for 
specified  causes,  and  the  Pit  had  had  an  opportunity  of  being  heard  at  such 
meeting  in  his  own  defence,  see  Fisher  v.  Jackson,  North,  J.,  7  March,  1891, 
A.  316;  (1891)  2  Ch.  84. 


4.  Injunction  against  Receipt  of  Pew  Rents  by  displaced  Minister 

of  Chapel. 

Declabe  that  the  Deft,  the  Bev.  O.,  is  not  entitled  to  officiate  or  preach 
in  the  chapel  in  the  pleadings  mentioned  against  the  wish  of  the  majority 
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of  the  trafitees  of  the  said  chapel,  and  of  the  society  or  congregation 
in  the  pleadings  mentioned ;  And  Let  the  Defts,  the  Eev.  G.,  and 
P.,  be  restrained  from  receiving  or  collecting,  or  continuing  or 
attempting  to  receive  or  collect,  any  of  the  rents  payable  for  pews  or 
sittings  in  the  said  chapel. — Cooper  v.  Gordon^  V.-C.  8.,  28  May,  1869, 

A.  1400 ;  8  Eq.  249. 

For  interlocutory  order  to  restrain  the  Deft  from  acting  as  the  agent  or 
manager  of  a  yoluntary  society  for  disseminating  the  peculiar  doctnnes  of 
Swedenbore,  and  from  selling  any  of  the  books  of,  and  receiving  any  money 
belonging  to,  the  society;  and  from  selling,  &c.,  from  the  house  of  the 
society  any  spiritualistic  books,  periodicals,  or  other  works  whatsoever, 
unless  under  the  order  or  with  tne  permission  of  the  Pits;   but  without 

Srejudice  to  any  question  as  to  the  right  (if  any)  of  the  Deft  to  recover 
amages  from  rlts  or  anv  of  them,  the  Pits  undertaking  to  abide  by  any 
order  which  the  Court  shall  make  as  to  damages,  and  to  allow  the  Deft  the 
use  for  two  months  of  the  house  and  premises,  and  to  allow  him  access  to 
the  shop  at  all  reasonable  times  for  the  purpose  of  enabling  him  to  remove 
his  own  stock  and  property,  see  Spurgin  v.  Whiter  V.-C.  8.,  22  Dec.  1860, 

B.  2536;  S.  C,  7  Jur.  N.S.  15 ;  2  Giff.  473;  followed  in  ColUson  v.  Warren, 
(1901)  1  Ch.  812,  C.  A. 

For  an  injunction  to  restrain  the  trustees  of  a  chapel  from  mortgaging 
it  for  a  small  sum  without  apparent  necessity,  see  Rigall  v.  Foster,  18 
Jur.  39. 

For  a  decree  establishing  the  right  of  a  Baptist  minister  to  possession  of  a 
house,  built  under  a  trust  to  provide  a  ministerial  residence,  as  against  a 
majority  of  the  trustees  who  had  let  the  house  to  a  stranger,  see  Ward  v. 
Btpwell,  3  Giff.  547 ;  8  Jur.  N.S.  666. 

For  injunction  restraining  Deft  from  acting  or  purporting  to  act  as  parish 
clerk  in  virtue  or  under  colour  of  his  alleged  appointment,  and  interfering 
with  the  Pit  in  the  execution  of  his  office  so  long  as  the  Pit  should  continue 
parish  clerk,  and  from  receiving  the  fees,  and  for  delivery  over  of  all  books 
and  kevs  (if  any)  which  belonged  to  the  parish  clerk  by  virtue  of  his  office, 
and  which  were  in  the  possession  or  imder  the  control  of  the  Deft,  see 
Lavn-eTice  v.  Edioardsy  (1891)  2  Ch.  72. 


NOTES. 

Pending  a  suit  to  determine  the  validity  of  a  presentation,  the  Bishop  will 
be  restrained  from  taking  any  advantagB  of  a  lapse :  Nicholson  v.  Knapp, 
9  Sim.  326 ;  Daly  v.  Archbp.  of  Dublin,  Fl.  &  K.  (t.)  263. 
.  But  the  legal  right  of  the  patron  to  preisent,  and  the  order  giving  eiTect 
to  that  right  against  the  Bishop,  do  not  exclude  the  Bishop's  right  to 
examine  into  the  fitness  of  the  presentee,  and  to  reject  him  on  sufficient 
grounds  :  A,  G,y.  Cuming,  2  Y.  &  C.  C.  139,  155 ;  and  see  Bp,  of  Exeter  v. 
Marshall,  L.  R.  3  H.  L.  17. 

That  the  office  of  parish  clerk  is  a  temporal  office,  see  Lawrence  y,  Edwards, 
(1891)  2  Ch.  72. 

Notwithstanding  the  previous  decisions,  that  where  the  advowson  of  a 
parish  is  vested  in  trustees  for  the  benefit  of  the  parishioners,  an  election 
by  ballot  is  invalid  as  not  permitting  a  scrutiny  (see  Edenhorough  v.  Archbp, 
of  Canterbury,  2  Buss.  93;  Faulkner  v.  Elger,  4  B.  &  C.  449 J,  the  parishioners 
in  whom  the  right  of  determining  how  the  election  shall  be  carried  out 
may,  if  they  think  fit,  adopt  the  modem  system  of  ballot :  Shatv  v.  Thompson, 
3dh.  D.233;  34L.  T.  721. 

The  minister  of  a  nonconformist  congre^tion,  being  merely  a  tenant  at 
will  of  the  trustees,  has  no  equity  to  retam  possession  of  the  chapel,  or  to 
officiate  therein,  against  the  express  vrill  of  the  majority :  Perry  v.  Shipway, 
sup,  ;  Cooper  v.  Gordon,  8  Eq.  249 ;  Doe  v.  M'Kaeg,  10  B.  &  C.  721. 

And  the  right  of  the  governing  bodv  to  prevent  the  use  of  the  property 
for  a  piirpose  nostile  to  the  interests  of  the  society,  or  the  terms  of  the  trust 
deed,  will  be  supported :  Spurgin  v.  White,  2  Giff.  473 ;  Ward  v.  ffipwell^ 
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3  Oiff.  547  ;  A,  O,  y.  Munro,  2  D.  &  S.  122;  A,  G.  y.  Peanon,  3  Mer.  400; 
and  see -4.  a  y.  C/apAaw.  4  D.  M.  &  G.  626. 

The  power  of  dismissal  yested  in  the  majority  must  be  exercised  in  a 
regular  way,  and  upon  definite  grounds,  and  an  injunction  against  a  minister 
will  not  bo  granted  at  the  instance  of  trustees  who  haye  dismissed  him 
oppressiyely  and  improperly:  Dtan  y.  Bennett,  6  Oh.  489;  9  £q.  625; 
Daugara  v.  Bimz,  28  Beav.  233. 

As  to  the  appointment  of  trustees  of  places  of  meeting  for  religious  worship, 
and  of  ecclesiastical  charities,  and  the  statutory  powers  of  the  Charity 
Commrs  in  reference  thereto,  v.  inf.  Chap.  XLIL,  "  Ghakities." 

And  where  a  power  of  remoyal  of  a  schoolmaster  for  certain  specified  causes 
was  yested  in  three  yicars,  and  he  was  dismissed  without  an  opportunity 
bein^  giyen  to  him  of  bein^  heard  in  his  own  defence  at  a  properly-constituted 
meeting  of  the  yicars,  an  injunction  was  granted:  Fisher  y.  Jackson,  (1891) 
2  Ch.  84,  and  v.  atip,  p.  722. 

The  Charitable  Trusts  Act,  1853  (16  &  17  V.  c.  137),  s.  17,  provides  that  no 
Buit  or  proceeding  for  obtaining  any  relief  or  direction  concerning  or  relating 
to  any  charity,  or  the  estate,  funds,  property,  or  income  thereof,  shall  be 
commenced  or  taken  without  an  autnonty  preyiously  obtained  from  the 
Charity'Commissioners.  The  words  '*  suit  or  proceeding"  do  not  include  an 
action  for  the  enforcement  of  any  right  not  relating  to  the  admon  of  the 
trusts  of  the  charity  ,v  e.^.,  an  action  by  a  master  of  a  school  to  restrain 
the  managers  from  dismissing  him,  and  ejecting  him  from  the  school-house, 
though  the  question  was  raised  whether  the  managers  were  properly  ap- 
pointed :  Eendall  v.  Blair,  45  Ch.  D.  1 39,  C.  A. ;  Fisher  y.  Jackson,  (1891) 
2  Ch.  84.    And  as  to  the  effect  of  the  section,  see  Lewin,  1145. 

As  to  appointing  new  trustees,  and  the  remedy  when  a  congregation 
departs  from  the  doctrines  on  which  a  chapel  was  founded,  see  ^iewccme  y. 
Flower B,  20  Beay.  461 ;  but  that  a  congregation  of  Particular  Baptists  are 
entitled,  without  departing  from  any  essential  doctrine,  to  adopt  the  practice 
of  **free"  or  of  ** strict"  communion,  see  .4.  G.  y.  Gould,  28  Beay.  485 ;  A.G, 
y.  Etheridge,  11  W.  R.  199;  32  L.  J.  Ch.  161 ;  8  L.  T.  14. 

But  the  ori^nal  intention  of  the  trust  cannot  be  defeated  by  altering  the 
form  of  worship  previously  used  in  the  chapel,  and  introducing  preachers  of 
different  doctrines  and  persuasion :  MUligan  y.  Mitchell^  3  M.  &  Cr.  72 ; 
8,  C,  (on  motion  to  restrain  the  election  of  a  minister  not  duly  qualified 
according  to  the  tenets  of  the  Kirk  of  Scotland),  1  My.  &  K.  446  ;  Foi^  v. 
Wontner,  2  J.  &  W.  245;  A,  G.  y.  Pearson,  3  \ler.  353 ;  A.  G.  y.  Murdoch, 
1  D.  M.  &  G.  86 ;  7  Ha.  445 ;  A,  G.  y.  Anderson,  W.  N.  (88)  64 ;  57  L.  J. 
Ch.  543 ;  and  see  Shore  y.  Wilson,  9  CI.  &  F.  355  (Lady  Hewley's  Charity) ; 
and  Lewin,  607. 


Sbction  XV. — Ship8. 

1.  Interim  Order  to  restrain  any  Dealings  tviih  a  Ship  inconsistent 

vnth  the  Charter-party. 

Upok  motion  &c,  Discharge  the  order  dated  &c.  (refusing  an  injunc- 
tion) ;  And  Let  the  Defts,  their  brokers,  agents,  servants  and  work- 
men, be  restrained  until  &c.,  from  dealing  with  the  ship  —  in  the 
(bill)  mentioned,  in  any  manner  inconsistent  with,  or  which  may 
prevent  or  interfere  with,  the  execution  of  the  charter-party  in  the  (bill) 
mentioned. — Collins  v.  Lamport,  L.  C,  8  Dec.  1864,  A.  2422  ;  4  D.  J. 
&  S.  500. 
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2.  The  like  Order. 

Let  the  Defts  &c.,  be  restrained  until  &c.y  from  interfering  with 
the  loading  of  the  vessel  Ella  A.  Clark,  afterwards  called  The  Golden 
Agcy  in  the  (bill)  mentioned,  in  accordance  with  the  charter-party 
therein  also  mentioned,  or  in  anywise  interfering  with  or  doing  any 
act  in  reference  to  the  said  vessel,  so  as  to  prevent  the  Fits  having  the 
full  benefit  of  the  said  charter-party. — Messageries  Impiriales  v.  Baines, 
V.-C.  W.,  2  Feb.  1863,  B.  137 ;  11  W.  R.  822;  7  L.  T.  763. 


3.  Injunction  pending  Inquiry  by  Person  specially  appointed. 

Let  a  proper  person  be  appointed,  with  the  approbation  of  the  Judge 
piirsuant  to  0.  lv,  19,  to  inquire  and  certify  whether  the  cargo  of  the 
ship  called  —  in  the  (bill)  mentioned,  or  any  and  what  part  thereof,  is 
in  a  fit  state  to  be  reshipped ;  (On  usual  undertaking  as  to  damages) 
Let  the  Defts  &c.  be  in  the  meantime,  and  until  further  order,  re- 
strained from  employing  the  said  ship  or  vessel  called  —  in  a  manner 
inconsistent  with  the  charter-party  of  the  —  day  of  —  in  the  (bill) 
mentioned. — See  Heriot  v.  Nicholas^  L.  J.,  27  May,  1864,  A.  989. 

As  to  orders  made  under  this  rule,  see  Bup,  p.  568. 

For  injunction  to  stay  selling,  mortgagmg,  transferring,  sailing,  or 
chartering  a  ship,  see  Ewing  v.  Liverpool  Bk.,  V.-O.  W.,  23  Nov.  1856, 
A.  86. 

For  order  on  motion  for  injunction  to  stay  receiving,  parting,  or  dealing 
with  the  purchase-money  of  a  ship's  cargo,  or  the  insurance  moneys  for  it, 
directing  one  of  the  Defts  to  pay  the  proceeds  of  the  cargo  into  Court 
within  one  week,  exclusive  of  vacation,  after  receiving  it,  and  the  amount 
thereof  to  be  laid  out  and  accumulated,  subject  to  further  order,  see  White  y, 
Cohen,  V.-C.  S.,  30  Mar.  1858,  B.  1053. 

For  injunction  to  restrain  the  ship's  husband  from  interfering  with  her 
sailing  by  detention  of  the  machinery,  and  for  the  appointment  of  a  receiver 
of  the  machinerv.  Pits  being  in  possession  of  the  hull,  see  Brenan  v.  Preston, 
2  D.  M.  &  G.  8i3. 

For  interim  injunction  to  stay  a  purchaser  of  shares  of  a  ship,  having 
notice  that  the  vendor  was  merely  a  trustee,  from  dealing  with  the  shares, 
or  indorsing  the  transfer  on  the  certificate  of  registry,  see  Armstrong  v.  -4., 
21  Beav.  78. 


4.  Interim  Order  restraining  Removal  of  a  Foreign  Ship  from  a 

British  Port, 

Usual  undertaking — Let  the  Defts,  their  agents,  officers,  seamen, 
and  workmen,  be  restrained,  until  after  the  —  day  of  — ,  from  re- 
moving the  vessel  called  the  H —  in  the  (bill)  mentioned  from  the  port 
of  S — ,  and  from  selling  or  disposing  of,  mortgaging,  charging, 
chartering,  or  hiring  the  same  to  any  person  other  than  the  Fit. — 
Hart  V.  Herwig,  V.-C.  M.,  5  March,  1873,  A.  816  (affirmed,  8  Ch.  860). 

This  order  has  been  followed  in  Lreland :  see  Clavering  v.  Aguire,  5  L.  B. 
Ir.  97. 
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NOTES. 

Although  specific  perfonnance  of  a  charter-party  will  not  be  directed,  the 
employment  of  a  ship  in  any  manner  inconsistent,  or  any  interference,  with 
the  charter-party  wul  be  restrained:  De  Mattos  v.  Oilw>nj  4  D.  db  J.  276; 
Sen'n  v.  Dee  Landes,  9  W.  E.  218 ;  30  L.  J.  Ch.  457 ;  7  Jur.  N.  S.  837 ;  Le 
Blanch  v.  Granger,  35  Boav.  187  ;  MessagerieB  Imp.  v.  Baines^  11  W.  B.  322; 
Collins  V.  Lamport,  4  D.  J.  &  S.  500,  sup.  Forms,  1,  2,  pp.  724,  725. 

And  as  against  the  mortgagee,  so  long  as  his  security  is  not  impaired, 
engagements  for  the  employment  of  the  ship,  entered  into  by  the  mortgagor 
who  remains  in  possession,  are  valid  and  cannot  be  defeated :  Johnson  t. 
B,  M.  «.  Packet  Co,,  L.  R.  3  C.  P.  38 ;  Collins  v.  Lamport,  sup. ;  The  Maxima^ 
29  L.  T.  112 ;   The  Fanchow,  5  P.  D.  173. 

On  the  question  of  priorities  between  the  mortgagee  of  a  ship  and  the 
assignee  of  the  freight,  and  forms  relating  to  shippmg  mortgages,  r.  inf. 
Chap.  XLVIL,  "MoKTOAGES." 

Where  the  charter-party  was  entered  into  in  Scotland,  and  the  parties 
resided  there,  but  the  ship  was  at  a  port  within  the  jurisdiction,  the  Court, 
on  grounds  of  convenience,  refused  to  grant  an  injunction  or  direct  service 
of  writ  out  of  jurisdiction :  Exp.  M'Phail,  12  Ch.  D.  632. 

On  a  pro])cr  case  being  made,  the  sailing  of  a  ship  may  be  restrained : 
Hahf  V.  (hMxhon,  2  Mer.  77 ;  CastelH  v.  Cook,  7  Ha.  89. 

But  whether  the  Court  will  restrain  a  party  from  taking  a  ship  to  any 
other  than  a  certain  port  so  as  indirectly  to  compel  him  to  go  to  that  port, 
qu. :  Lidgttt  v.  Williams,  4  Ha.  465. 

Bemoval  of  a  foreign  ship  from  a  British  port  so  as  to  defeat  the  Pit's 
rights,  under  an  agreement  to  purchase  the  ship,  made  abroad  with  a 
foreigner,  may  be  restrained :  Hart  v.  Herwig,  8  Ch.  860,  sup.  Form  4. 

The  jurisdiction  given  to  the  Court  of  Chancery  by  the  Merchant 
Shipping  Act,  1854,  ss.  62—65  (see  now  Act  of  1894,  57  ft  58  Y. 
c.  60,  ss.  28,  30),  to  order  a  sale  of  a  registered  British  ship  on  the 
application  of  any  unqualified  owner  by  transmission:  and  also  on  the 
summary  applicanon  of  any  interested  person,  by  petition  or  otherwise,  to 
prohibit,  for  a  time  to  be  named,  any  dealing  with  a  registered  British 
ship  or  shares  therein,  upon  terms,  &c..  was  extended  to  the  Admiralty 
Division  (High  Court  of  Admiralty)  by  the  Admiralty  Court  Act,  1861 
(24  Y.  c.  10),  s.  12;  and  the  provisions  of  l^e  Jud.  Act,  1873,  s.  25  (8\  and 
of  0.  L  (for  granting  interlocutory  orders  for  sale  or  preservation  of  pro- 
perty), are  of  course  exercisable  by  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court :  see  also  Jud.  Act,  1873,  ss.  16,  34,  42 ;  Jud. 
Act,  1875,  s.  11;  O.  i. 

And  under  the  new  procedure,  an  order  under  sect.  Qb  has  been  granted  in 
the  Probate,  Divorce  and  Admiralty  Division  to  restrain  the  admor  from 
dealing  with  shares  in  a  ship  (part  of  the  deceased's  assets)  pending  proceed- 
ings to  establish  a  subsequently  found  will :  Nicholas  v.  Dracachis,  1  P.  D.  72 ; 
and  to  restrain  the  Deft  pendente  lite  **  from  further  mortgaging  or  creating 
any  charge  in  or  otherwise  dealing  with  any  share  or  shares  in  the  vessel " : 
The  Horlock,  2  P.  D.  243,  250. 


Section  XVI. — ^Olubs. 

1.  Injunction  against  interfering  with  Plfs  enjoyment  of  Ma  Club. 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Defts,  Let  the  Defts  and  their  servants,  and  the  servants  of  die 
B —  S —  Club,  be  perpetually  restrained  from  interfering  with  the 
enjoyment  by  the  Pit,  as  a  member  of  the  said  B—  S—  Club,  of  the 
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usage  and  benefit  of  the  said  club  and  the  buildings  and  property 
thereof.— Za^oMcA«r«  ▼.  Earl  of  Wharncliffe,  M.  E.,  28  Nov.  1879, 
B.  2281 ;  S.  C,  13  Ch.  D.  346. 

NOTES. 

Clubs,  not  being  associations  for  the  purpose  of  making  profit,  are  not 
partnerships :  Lindl.  50 ;  and  the  Court  will  not  interfere  with  the  exercise 
by  the  committee  of  their  discretionary  power  of  expelling  members: 
DawHtis  V.  Antrobue,  17  Ch.  D.  615,  C.  A.;  Woody.  IF.,  L.  E.  9  Ex.  190; 
Lambert  v.  Addison^  46  L.  T.  20 ;  f/arrison  v.  Earl  of  Abergavenny,  W.  N.  (87) 
21;  57  L.  T.  360;  Andrews  y,  Salmon,  W.  N.  (88)  102;  Lyttletony,  Black- 
burn, 33  L.  T.  641 ;  45  L.  J.  Ch.  219 ;  Gardner  v.  Fremantle,  19  W.  E.  256 ; 
unless  such  power  has  been  exercised  in  a  manner  ^^  contrary  to  natural 
justice"  {Baird  v.  Wells,  44  Ch.  D.  661,  670),  irregularly,  corruptly, 
maliciously,   or   not  bond  fide:    see  Labouchere  v.  Earl    of    Whamdiffe^ 

13  Ch.  D.  346;  Hopkinson  v.  Mara,  Exeter,  6  Eq.  63;  Fisher  v.  Keajie, 
11  Ch.  D.  353;   Willis  v.  Wells,  (1892)  2  Q.  B.  225. 

The  foundation  of  the  jurisdiction  is  the  right  of  property  vested  in  the 
member  of  which   he   is    deprived   by  the  expulsion:    Rigby  v.   Coytnol^ 

14  Ch.  D.  482 ;  Chamberlain's  Wharf,  Ltd.  v.  Smith,  (1900)  2  Ch.  605,  C.  A. ; 
and  that  a  member  of  a  *'  proprietary  club  "  has  no  such  right,  see  Baird  y. 
Wells,  44  Ch.  D.  661 ;  and  the  juiisdiction  cannot  be  exercised  in  the  case  of 
a  trade  union  within  sect.  16  of  the  Trade  Union  Amendment  Act,  1876 
(39  &  40  V.  c.  22)  :  Chamberlain's  Wharf  v.  Smith,  sup, ;  and  that  such  an 
institution  can  be  sued  under  its  registered  name,  see  Taff  Vale  By,  Co.  y. 
Amalg,  Soc.  of  Railway  Servants,  (1901)  1  K.  B.  170,  C.  A.,  as  reversed  in 
H.  L.,  (1901)  A.  C.  426. 


Section  XVII. — Negotiating  Securities. 

1.  Injunction  against  negotiating  Protniasory  Note, 

Let  the  Defts  be  restrained  from  parting  with,  out  of  the  custody  of 
them,  or  any  of  them,  or  indorsing,  assigning,  or  negotiating  the 
promissory  note,  dated  &c.,  in  the  Pit's  (bill  and  affidavit)  mentioned ; 
until  &Q.— Smith  v.  Hakewell,  L.  C,  20  Oct.  1746,  B.  468.  (The  usual 
undertaking  as  to  damages  would  now  be  required.) 

For  order  for  injunction  against  joint  stock  bank  accepting  bills  for  less 
than  six  months,  see  Bank  of  England  y.  Booth,  2  Ke.  496. 

2.  Interim  Order  staying  Negotiation  of  Bills  of  Exchange 

continued — Deposit  in  Court, 

Usual  undertaking  as  to  damages — Let  the  Defts  B.  and  P.  continue 
to  be  restrained  until  after  &o.,  from  negotiating,  or  dealing,  or  parting 
with  the  bills,  drafts,  and  acceptances,  signed  by  the  Pit,  as  in  the 
writ  issued  in  this  action  mentioned,  except  to  the  Pit,  and  except  as 
hereinafter  directed  ;  And  Let  the  Defts  B.  and  P.,  on  or  before  &c., 
deposit,  upon  oath,  in  a  box,  in  the  presence  of  the  solrs  for  the  Pit, 
all  the  bills,  drafts,  and  acceptances  signed  by  the  Pit,  as  in  the  writ 
mentioned,  other  than  the  two  bills  mentioned  in  the  said  affidavit  of 
H. ;  and  such  box  is  to  be  indorsed :  In  Chancery.  Earl  of  L,  v.  B,^ 
1876,  L.  110;  ''Negotiable  instruments."    And  Let  the  Defts  B.  and 
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P.,  within  the  time  aforesaid,  deposit  such  box  bo  indorsed  in  Court  to 
the  credit  of  this  cause,  Earl  of  L,  y.  B.,  1876,  L.  110,  as  directed  in 
the  schedule  hereto;  And  Let  this  motion  stand  over  until  &c. — 
[Add  Lodgment  Schedule,  Form  No.  7.] — See  Earl  of  Lewes  v.  Bar- 
netty  V.-C.  M.,  25  May,  1876,  B.  1261 ;  affirmed,  C.  A,,  4  Aug.  1876. 

For  order,  on  Pit's  undertaking  as  to  damages,  restraining  Defts  from, 
negotiating  certain  Exchequer  bills  in  their  possession,  and  that  they  deposit 
the  same  with  the  Becord  and  Writ  Clerk,  see  Chaplin  y.  Ilarmens,  Y  .-C.  M ., 
25  May,  1871,  A.  1334 ;  but  the  proper  course  is  to  deposit  them  at  the  hank 
as  in  Form  2 ;  and  v,  sup.  Chap.  XYI.,  p.  212. 


NOTES. 

An  injunction  wiU  be  granted  to  restrain  the  negotiation  of  bills  of  ex- 
change and  other  negotiable  instruments,  which  have  been  fraudulently, 
illegally,  or  improperly  obtained,  and  the  instrument  (if  liable  to  be  com- 
pletely ayoided :  Brooking  v.  Maudslei/y  38  Ch.  D.  636)  may  also  be  ordered 
to  be  deliyered  up  to  be  cancelled :  see  Esdail^  y.  La  kaxtze^  1  Y.  &  C  394; 
Traill  y.  Baring,  4  D.  J.  &  S.  318  ;  4  Oiff.  485 ;  Coi^per  y.  Joel,  1  D.  F.  &  J. 
240 ;  27  Beay.  313.    And  see  cases  collected,  Eerr,  597. 

And  that  an  action  for  a  declaration  that  the  Pits  are  not  liable  on  an 
instrument,  and  an  injunction  to  restrain  proceedings  upon  it,  can  only  be 
maintained  when  the  Court  would  have  jurisdiction  to  direct  cancellation,  see 
Brooking  y.  Mfiudaley,  sup. 

Under  the  former  procedure  cases  of  this  kind  usually  came  before  the 
Court  upon  applications  for  an  injunction  to  stay  proceedings  at  law  n^n 
the  instrument.  The  jurisdiction  of  staying  such  proceedings  by  injunction 
has  been  abolished  by  the  Jud.  Act,  1873,*  s.  24  (5),  and  any  ec^uitable  defence, 
on  which  an  injunction  against  the  prosecution  of  the  action  at  law  mi^ht 
haye  been  obtained,  may  be  relied  on  by  way  of  defence  in  whatever  Division 
of  the  High  Court  of  Justice  the  action  may  have  been  brought. 

Even  under  the  old  practice,  where  the  defence  was  equally  available  at 
law  {Harrison  y.  Nettleship,  2  My.  &  K,  423 ;  Simpson  y.  L,  Hotoden,  3  M.  & 
C.  108;  see  also  SteivaH  v.  (?.  W.  By,  Co.,  2  D.  J.  &  S.  319;  2  Dr.  &  Sm. 
438),  especially  by  equitable  plea  under  C.  L.  P.  Act,  1854  (see  Stiff  v.  East- 
houme  L  Bd,,  17  W.  R.  428  (reversing  V.-C.  S.,  76.  68);  Waterhrwy.  Bacon, 
2  £q.  519),  the  Court  of  Chancery  would  not  restrain  the  action  at  law, 
except  on  terms  of  giving  judgment  at  law,  to  be  dealt  with  as  the  Court  of 
Chancery  should  direct :  see  Simons  v.  Cridiland,  5  L.  T.  523. 

And  see  Thiedemann  v.  Ooldschmidt,  1  D.  F.  &  J.  4,  where  (reversing  V.-C. 
S.,  1  Oiff.  142)  an  injunction  to  restrain  indorsees  for  value,  and  without 
notice  of  the  forgery,  of  forged  bills  of  exchange,  from  negrotiating  or  pro- 
ceeding at  law  upon  them,  was  dissolved  upon  their  undertaking  to  deliver 
up  the  bills  if  judgment  at  law  should  be  against  them. 

Injunctions  have  also  been  granted  against  proceedings — on  a  bill  of 
exchange  given  for  a  gambling  debt :  L,  Portarlington  v.  Soulby,  3  M.  &  K. 
104 ; — on  a  bond  to  secure  a  debt,  the  consideration  for  which  was  alleged  to 
have  been  in  respect  of  gambling  transactions,  and  was  admitted  to  be 
doubtful:  L.  Milltown  v.  Stewart,  3  M.  &  G.  18 ;  8  Sim.  S71. 

But  an  injunction  to  restrain  an  action  on  an  I.  O.  U.  ^yen  for  money 
lent  in  Germany  for  playing  at  games,  not  at  that  time  forbidden  by  the  law 
of  that  country,  was  refused:  Quarrier  v.  Colston,  1  Ph.  147;  and  see 
Wilkinson  Y,  L^'Eaugier,  2  Y.  &  C.  367;  Joyce,  1202. 

Proceedings  on  a  promissory  note  given  by  Pit  without  independent  advice, 
shortly  after  coming  of  age,  and  subsequently  renewed  by  her,  to  secure  her 
step-father's  debt,  nave  also  been  restrained :  Kempson  y.  Ashbee,  10  Ch,  15 ; 
see  also  Espty  v.  Lffke,  10  Ha.  260;  MaitUind  y.  Backhouse,  16  Sim.  58. 

A  question  as  to  the  rightful  possession  in  England  of  certificates  of  shares 
in  a  foreign  co.  must  be  determmed  by  English  kiw,  though  the  consequences 
of  such  possession  may  depend  on  the  foreign  law :  WiUiame  v.  Colonial  Bank, 
38  Ch.  D.  388,  C,  A. 
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The  fact  that  evidence  in  support  of  the  Pit's  case  may  be  lost  is  not  a 
Bnfficient  groimd  for  an  injunction,  as  the  proper  remedy  is  by  an  action  to 
perpetuate  testimony :  Brooking  v.  Maudsley^  38  Ch.  D.  636. 

An  injunction  against  **  negotiation"  was  held  to  be -broken  where  the 
Deft,  by  indorsing  the  bill  to  a  transferee  by  deposit,  converted  him  into 
a  **  holder"  within  the  Bills  of  Exchange  Act,  1882  (46  &  46  V.  c.  61),  s.  1 : 
Day  V.  Longhurst,  62  L.  J.  Ch.  334. 


Section  XViii. — ^Transfers. 

1.  Injunction  to  restrain  Transfer  of  Stock  under  the  Bank  of  England 

Act,  1800  (39  8f  40  G.  3),  c.  36. 

Let  the  Deft  A.  be  restrained  from  transferring  any  stock  [or 
the  New  Cons.]  standing  in  the  name  of  B.,  the  testator  &o,,  or 
in  the  name  of  the  said  A.,  as  the  exor  of  the  said  B.,  or  any  part 
thereof,  and  from  receiving  the  dividends  and  interest  due  or  to  accrue 
due  thereon ;  And  Let  also  the  Gov.  &  Go.  of  the  Bank  of  England  be 
restrained  from  permitting  the  said  Deft  A.  to  transfer  such  stock  [_or 
the  said  New  Cons.],  or  receive  such  dividends  and  interest ;  until  &g. 

For  like  order  as  to  any  stock,  with  injunction  against  the  Bank,  see 
White  V.  IF.,  V.-C,  4  Feb.  1828,  B.  898.  But  the  usual  undertaking  should 
now  be  added. 


2.  Interim  Order  restraining  Transfer  of  Stock  under  Court  of 
Chancery  Act,  1841  (5  V,  c,  5),  s,  4. 

» 

Upon  motion  &c. — ^And  X.  (the  next  friend  of)  the  applicant  by  his 
counsel  undertaking  to  abide  by  any  order  this  Court  may  make  as  to 
damages,  in  case  the  Court  shall  hereafter  be  of  opinion  that  any 
damages  have  been  sustained  by  reason  of  this  order,  which  the 
applicant  ought  to  pay ;  Let  the  Gov.  &  Co.  of  the  Bank  of  England 
be  restrained  until  further  order  from  permitting  the  transfer  of  the 
£ —  New  Cons,  standing  in  their  books  in  the  name  of  &o.,  or  any  part 
thereof,  and  from  paying  any  dividend  or  dividends  due  or  to  become 
due  thereon.— i?ff  ^»rcA,  V.-C.  M.,  4  July,  1873,  A.  1617;  Re  Foley, 
V.-C.  M.,  3  Dec.  1867,  A.  2648;  Cook  v.  Needham,  M.  E.,  5  March, 
1874,  A.  407.    . 

For  forms  of  application,  see  D.  C.  F.  836. 

3.  Orde^*  restraining  Transfer  of  Railway  Stock  or  Shares. 

Let  the  L.  &  N.  W.  Ey.  Co.,  the  G.  \V.  Ey.  Co.,  the  N.  E.  Ey.  Co., 
and  the  S.  E.  Ey.  Co.,  be  respectively  restrained  from  permitting 
B.  &c.,  the  surviving  trustees  and  exors  of  N.,  or  any  of  them,  to 
transfer  the  following  bonds  and  debentures  and  sums  of  stock  or  any 
part  thereof  without  notice  to  the  applicants  &c.,  until  further  order, 
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namely  (describe  the  securities), — Re  Locke  and  others,  V.-C.  S.,  11  Jan. 
1870,  B.  115. 

In  this  case,  in  which  there  was  no  Question  in  dispute  between  any  of  the 
parties,  and  no  intention  of  filing  any  bill,  the  order  was  made  upon  motion 
exp.  on  behalf  of  the  mortgagees  of  reversionary  interests  in  the  stock  and 
shares  of  certain  cos.,  without  any  affidavit  of  special  facts:  see  18  W.  B. 
275. 

For  an  order  exp.  under  5  V.  c.  5,  s.  4,  on  the  usual  undertaJdng, 
restraining  payment  of  a  Government  annuity  to  a  husband  who  refused  to 
carry  out  marriage  articles  for  a  settlement  thereof  on  the  wife,  see  Exp, 
Waits,  M.  R,  ;n  Jan.  1871 :  19  W.  E.  400. 

For  an  exp.  order  in  the  Prob.  Div.  restraining  a  bank,  at*  which 
property  pending  an  action  in  the  Ch.  Div.  to  set  aside  a  will  had  been 
deposited,  from  parting  with  the  property  pending  the  probate  suit,  see 
lfW«»Vi  v.  Jl/t«o«,  24  W.  R.  679. 

For  order  restraining  Defts  parting  with  shares  or  using  them  for  voting 
until  trial  of  an  action,  see  Mann  v.  Patent  Tram,  Cable  Corporatio^t,  W.  N. 
(86)  66. 

For  order  (for  purpose  of  giving  effect  to  right  of  shareholder  whose 
shares  were  subject  to  a  lien  to  a  co.  to  transfer  under  sect.  15  of  the 
Conveyancing  Act,  1881)  restraining  the  co.  until  trial  or  further  order  from 
selling  or  transferring  shares  on  the  shareholder  undertaking,  on  four  days' 
notice  by  the  co.,  to  p^y  to  them  the  sum  due  on  their  transferring  their  lien 
to  his  nominee,  see  ijieritt  v.  Automatic  Wtiyhing  Machine  Co,,  (1892)  3  Ch. 
506,  North,  J.,  11  Aug.  1892,  A.  1328. 

For  injunction  restrainiug  respondent  in  divorce  suit,  after  decree  nisi  and 
before  decree  absolute,  from  selling  or  disposing  of  property  comprised  in  a 
post-nuptial  settlement  on  her,  see  Noakes  y,  N,,  4  P.  D.  60. 

NOTES. 

The  jurisdiction  in  Courts  of  Equity  (1)  to  restrain  banks  or  oos.  from 
transferring  or  permitting  a  transfer  of  stock  without  making  the  banks, 
&c.,  parties  to  the  suit;  and  (2)  to  grant  the  restraining  order  on  summary 
application  (without  action)  is  statutory — 

1.  By  39  &  40  Geo.  3,  c.  36,  Courts  of  Equity  are  empowered  to  order  the 
Bank  of  England  and  East  India  and  South  Sea  Cos.  to  suffer  a  transfer  of 
stock,  or  to  pay  any  accrued  or  accruing  dividends  thereon,  belonging  to 
or  standing  in  the  name  of  any  party  to  a  suit,  or  to  issue  an  injunction  to 
restrain  them  from  suffering  any  transfer  of  such  stock,  or  from  paying  any 
dividends  thereon,  although  the  bank  and  cos.  are  not  parties  to  the  suit  in 
which  the  decree  or  order  shall  be  made. 

But  this  provision  does  not  extend  to  cases  where  the  bank,  &c.,  claims 
any  interest  in,  or  lion  upon,  the  fund,  or  where  discovery  is  sought  from 
them  (sect.  2) ;  and  does  not  prohibit  their  being  made  parties :  Temple  v. 
Bank  of  England,  6  Yes.  770 ;  though  where  the  bank  had  been  unnece^arily 
made  a  party  the  bill  was,  as  to  them,  dismissed  with  costs :  Edridge  v.  E.y 
3  Mad.  386 ;  Perkins  v.  Bradley,  1  Ha.  232. 

The  injunction  was  obtained  on  notice  to  the  Deft  or  on  affidavit :  Hammond 
V.  Maundrell,  6  Ves.  773,  n.  If  after  giving  notice  to  the  Bank  of  (filing  tiie 
bill)  Pit  does  not  move  for  an  injunction.  Deft  may  obtain  an  order  that  the 
Bank  permit  the  transfer,  unless  Pit  should  obtam  an  injimction  within  a 
limited  time :  Ross  v.  Shearer,  5  Mad.  458 ;  6  Mad.  1. 

2.  By  6  V.  c.  5,  s.  4,  the  Court  of  Chancery  was  enabled,  on  motion  or 
petition,  in  a  summary  way,  without  bill  filed,  to  restrain  the  Bank  of 
England  or  any  other  public  co.,  whether  incorporated  or  not,  from  per- 
mitting the  transfer  of  stock  or  shares,  or  from  paying  any  dividends  due  or 
to  become  due  thereon,  and  the  order  was  to  specify  the  amount  of  the  stock, 
or  the  particular  shares  to  be  affected  thereby,  and  the  names  in  which  the 
same  may  be  standing. 

By  sect.  5,  the  writ  of  distringas  was  to  issue  from  the  Court  of  Chanoery : 
but  the  practice  is  now  regulated  by  O.  XLVi,  which  abolishes  (t,  2)  the  writ 
of  distringas,  and  in  lieu  mereof  enables  (rr.  4 — 7)  any  person  claiming  to  be 
interested  in  any  stock  (which  includes  shares,  securities,  and  diyidends 
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thereon)  standing  in  the  books  of  a  co.  (which  indudes  the  Gbyemor,  &c.  of 
the  Bank  of  En^nd,  and  any  other  public  co.,  whedier  incorporated  or  not), 
to  file  and  serve  an  affidavit  (as  in  E.  S.  C,  App.  B.  Form  27)  and  notice 
(as  in  App.  B.  Form  22),  service  of  which  (r.  8)  shall  have  the  same  force 
and  effect  against  the  co.  as  a  writ  of  distringas  would  have  had. 

Under  the  Rules  of  1875,  the  effect  of  service  of  the  affidavit  and  notice 
(unless  renewed)  was  limited  to  the  period  of  service,  but  the  corresponding 
rule  of  1883  (r.  8)  does  not  contain  this  restriction. 

If  (r.  10)  whilst  such  notice  is  in  force  a  request  is  made  to  the  co.  by  the 
persons  in  whose  name  the  stock  is  standing  for  a  transfer  of  the  stock,  or 
payment  of  the  dividends  thereon,  the  co.  cannot,  without  the  order  of 
the  Court  or  a  Judge,  refuse  to  permit  a  transfer  to  be  made,  or  withhold 
payment  of  the  dividends  for  more  than  eight  days  after  the  date  of  request. 

In  such  case  an  interim  injunction  over  the  next  motion  day  restraining 
transfers  of  the  stock  or  payment  of  the  dividend,  may  be  obtained*  and 
notice  of  the  order  must  be  served  on  the  legal  owners  of  the  stock :  Blake- 
ley's  Trusts,  23  Ch.  D.  649. 

The  remedy  of  an  equitable  assignee  or  c.  q,  t.  of  shares  whose  equitable 
interest  the  Court  is  not  bound  to  recognize,  is  to  apply,  under  5  Y.  c.  5,  s.  4, 
and  O.  XLYI,  for  an  order  restraining  the  co.  from  allowing  a  transfer  to 
be  made :  see  Soc,  Gen.  de  Paris  v.  Tramways  Union  Co.,  14  Q.  B.  D.  424, 
453,  C.  A. ;  S,  C,  12  App.  Ca.  20. 

A  legatee,  by  putting  a  distringas  on  shares,  does  not  accept  them  so  that 
he  cannot  afterwards  disclaim  :  Hvhhs  v.  Wnyet,  36  Ch.  D.  256. 

The  order  to  stay  a  transfer  made  on  summary  application  under  sect.  4 
remained  in  force  until  discharged  after  a  bill  had  been  filed  for  the  same 

Eurpose :  Re  Marq,  Hertford ,  1  Ph.  203 ;  and  the  party  obtaining  it  must 
ave  proceeded  to  file  a  bill  within  due  time  afterwards.  Upon  bill  filed, 
the  proceedings  under  the  statute  were  not  thereby  determined,  and  if  the 
Deft  could  not  satisfactorily  displace  the  groimds  upon  which  the  order 
was  originally  granted  it  has  been  continued  until  the  hearing :  see  Marq, 
HeHford  v.  Suisse,  8  Jui\  71 ;  1  Ph.  129. 

The  order  has  been  made  without  any  affidavit  of  special  facts  in  support 
of  the  application :  Re  Locke,  18  W.  R.  275.  But  see  Re  East  of  England 
Bank,  6  N.  B.  81,  that  some  special  reason  {e.g.,  danger  of  the  shares,  &c., 
being  made  away  with)  must  be  shown  for  the  order  :  see  also  Exp,  Field, 
1  Y.  &  C.  C.  1. 

A  party  who  had  obtained  a  distringas  under  sect.  6  was  not  thereby  pre- 
vented from  afterwards  obtaining  a  restraining  order  under  sect.  4  :  Exp, 
Marq.  Hertford,  1  Ph.  129,  132  (explainiug  Exp,  Amyot,  ih,  130,  n.);  and 
see  Lewin,  1188. 

The  writ  was  liable  to  be  discharged  with  costs  when  applied  to  a  sum  of 
stock  not  the  same  as  that  mentioned  in  the  affidavit  on  which  the  writ  was 
obtained :  Re  Cross,  1  Dr.  &  S.  580. 

The  effect  of  the  notice  to  the  bank  or  co.  is  merely  temporary,  and  must 
be  followed  up  by  proceedings  to  restrain  a  transfer :  see  Soc,  Gen.  de  Paris 
y.  Tramways  Union  Co,,  14  Q.  B.  D.  453,  454. 


Section  XIX. — Collecting  and  Dealing  with  Assets. 

1.  Injunction  to  restrain  Receiving  or  Collecting  Assets, 

Let  the  Deft  C.  be  restrained  from  receiving  or  collecting  any  part 
of  the  outstanding  personal  estate  and  effects  of  the  testator  B.,  and 
from  receiving  or  collecting  any  part  of  the  debts  due  and  owing  in 
respect  of  the  busineBS  or  concern  of  &c.,  carried  on  by  the  testator  up 
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to  the  time  of  his  death,  and  afterwards  by  the  said  Deft ;  and  also 
from  receiving  or  collecting  afiy  part  of  the  rents  of  the  freehold  and 
copyhold  estate  of  the  testator,  and  from  letting  or  managing  the  said 
estates  or  interfering  therewith,  or  with  any  other  part  of  the  testator's 
estate  or  effects;  until  &g. — Direction  to  appoint  receiver. — Brooke  y, 
Cooke,  V.-C,  24  May,  1815,  A.  839. 


2.  Injunction  against  bankrupt  Executor  acting, 

TTsuAii  undertaking  as  to  damages — ^Let  the  Deft  be  restrained  nntil 
judgment  or  further  order  from  receiving  or  collecting  any  part  of  the 
outstanding  personal  estate  and  effects  of  D.  B.,  late  of  — ,  the  testator 
in  the  writ  named,  and  from  receiving  or  collecting  any  part  of  the 
debts  due  and  owing  from  or  to  the  said  estate,  and  also  from  receiv- 
ing or  collecting  any  part  of  the  rents  of  the  freehold  estate  of  the 
testator,  and  from  letting  or  managing  the  said  estate,  or  interfering 
or  intermeddling  therewith  or  with  any  part  of  the  testator's  estate  or 
effects.— See  Bowen  v.  Phillips,  Kekewich,  J.,  12  Jan.  1897,  A.  17, 
(1897)  1  Ch.  174. 

For  like  order  for  receiver  and  for  injunction  to  restrain  the  Deft  from  all 
further  interference  with  the  testator's  estate,  see  HoreY,  Smith,  V.-C.  K.  B., 
16  April,  1845,  A.  958. 

For  the  like  order  ai)pointing  a  manager,  and  restraining  any  interference 
with  the  estate  or  business  of  an  intestate,  there  being  no  existing  admon 
to  the  estate,  see  Steer  v.  S.,  2  Dr.  &  S.  311. 

For  injunction  exp.  in  the  Probate  Division  to  restrain  the  Deft  until 
further  order  from  dispoeing  of  or  removing  any  of  the  intestate's  personal 
estate,  of  which  she  was  in  possession  as  his  alleged  lawful  widow,  see  Brand 
V.  Mitson,  24  W.  E.  524 ;  45  L.  J.  P.  41 ;  34  L.  T.  854. 

NOTES. 

An  injunction  will  be  granted  and  a  receiver  appointed  to  restrain  an  exor 
or  admor  from  getting  in  the  assets  in  cases  where  from  his  misconduct, 
drunken  habits,  extreme  poverty,  insolvency  or  bankruptcy,  the  property,  if 
allowed  to  remain  under  his  control,  will  be  endangered ;  though  if  the 
testator  has  knowingly  chosen  to  appoint  a  bankrupt  or  insolvent  debtor  as 
his  oxor,  the  appointment  will  not  be  interfered  with :  Kerr,  Injunctions, 
608,  509 ;  Lewin,  1042  ;  and  cases  there  cited;  Bowtn  v.  Phillips^  sup. 

The  Comi;  will  not  thus  interfere  by  injunction  in  favour  of  a  ^editor 
unless  it  is  shown  that  the  assets  are  being  wasted,  and  in  a  creditors*  action 
for  admon,  a  receiver  will  not  be  appointed  merely  because  the  exor  will 
probably  exercise  his  legal  right  of  retainfhg  his  own  deht,  or  of  preferring 
a  particular  creditor :  lie  WelU,  Molovy  v.  Brooks,  45  Gh.  D.  569 ;  HarrU 
V.  H.,  35  W.  R.  710 ;  56  L.  T.  507  ;  56  L.  J.  Ch.  754. 

In  the  case  of  a  married  woman  executrix,  where  the  husband,  from  being 
out  of  the  jurisdiction,  or  of  unsound  mind,  cannot  be  made  liable  for  her 
devastavity  she  may  be  restrained  from  receiving  or  intermeddling  with  the 
estate  :  Tayhr  v.  AUen,  2  Atk.  213  ;  Yttts  v.  Palmer,  11  W.  R.  765  ;  2  W.  R. 
255 ;  8  L.  t.  528 ;  but  now  under  45  &  46  V.  c.  75,  ss.  18,  24,  the  husband  is 
not  liable  for  his  wife's  devasUivit  unless  he  has  acted  or  intermeddled. 

A  married  woman  cannot  be  restrained  from  dealing  with  her  separate 
estate  before  judgment  in  an  action  by  a  creditor  seeking  to  enforce  against 
it  a  general  engagement  by  her  :  Ritbinson  v.  Pickering,  16  Ch.  D.  660,  C.  A. 

Pending  proceedings  to  recall  probate,  a  bill  lay  to  restrain  the  exors  from 
getting  in  the   outstanding  personal  estate,  and  for  a  receiver:   Dimes  v. 
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Steinberg,  2  Sm.  &  G.  75 ;  and  see  Watkins  v.  Brents  1  M.  &  Or.  97 ;  Baron 
de  Feucherea  v.  Dawes,  5  Beav.  110;  Newton  ▼.  Bicketts,  10  Beav.  527;  and 
see  Be  PawUy  and  London  and  Prov.  Bk.,  (1900)  1  Oh.  58. 

Where  one  exor  before  probate  was  proceeding  to  dispose  of  tbe  estate,  the 
Prob.  Div.  gave  the  co-exor  leave  to  issae  a  writ  against  him  for  an  injunc- 
tion and  receiver :  In  the  Goods  of  Moore ^  13  P.  D.  36 ;  referring  to  Be  Parker, 
Dearing  v.  Brooks,  54  L.  J.  Oh.  694,  as  showing  that  application  was  rightly 
made  to  the  Prob.  Div. 

In  a  foreclosure  action  by  an  equitable  mortgagee  (entitled  under  contract 
to  a  conveyance  when  called  for),  the  mortgagor  was  restrained  from  parting 
with  the  legal  estate  pendente  lite :  London  and  County  Bank  y,  Lewis,  21  Oh. 
D.  490,  0.  A. ;  Speller  v.  iSf.,  3  Sw.  556. 


Section  XX. — Sales. 

1.  Injunction  against  Sale  in  Bed-emption  Action. 

Upon  motion  &c. — Usual  undertaking  as  to  damages. — Let  the  Deft 
H.,  his  solrs,  auctioneers,  and  agents,  continue  to  be  restrained  until 
after  the  —  day  of  — ,  or  until  further  order,  from  selling  or  offering 
for  sale  the  piece  of  land  situate  &c. ;  And  Let  the  said  Deft  H.,  be  at 
liberty  to  sell  the  said  premises  if  the  amount  due  to  him  for  principal, 
interest  and  costs,  be  not  paid  to  him  on  or  before  the  said  —  day 
of  — . — Re  Richardson,  King  v.  Richardson,  V.-C.  M.,  9  Mar.  1876, 
B.  765. 

2.  Staying  Sale  by  first  Mortgagee^  on  payment  into  Court  by 

second  Mortgagee — Account, 

Let  the  Deft  B.,  his  solrs  and  agents,  be  restrained  from  selling  or 
advertising  for  sale  the  life  estate  and  interest  of  the  Deft  T.  in  the 
statement  of  claim  mentioned,  or  from  doing  any  act  by  which  the  same 
estate  or  interest  may  become  vested  in  any  other  person  on  the  faith 
of  the  security  of  the  said  E.  of  the  17th  Dec.  1864,  in  the  statement 
of  claim  mentioned,  being  a  subsisting  security,  until  &c. ;  And  Let 
the  Pit  H.  on  or  before  &c.,  lodge  in  Court  &g.,  to  an  account  to  be 
intituled  '^  The  claim  of  the  Deft  E.  under  the  indenture  of  mortgage 
in  the  statement  of  claim  mentioned  dated  &c.,"  the  sum  of  £1,200 ; 
And  the  Pit  by  his  counsel  admitting  the  due  execution  of  the  said 
indenture  of  mortgage ; — ^Account  of  what  is  due  to  the  Deft  in  respect 
of  his  mortgage  without  prejudice  to  the  questions  whether  the  £1,200 
or  any  and  what  less  sum  was  due  at  the  date  of  the  said  indenture ; 
and  Deft  to  give  credit  for  the  rents  and  profits  as  mortgagee  in 
possession. — Pit  to  pay  Deft  his  costs  of  motion,  to  be  taxed. — Liberty 
to  apply. — [Add  Lodgment  Schedule,  Form  No.  3.] — See  Hoare  v. 
Harvey,  V.-C.  W.,  4  Dec.  1866,  A.  2525. 

For  injunction  in  a  redemption  suit,  until  the  hearing  or  further  order 
(the  light  of  Pit  to  redeem  bemg  in  dispute),  to  restrain  tne  mortgagee  from 
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transferring  or  assigninff  the  mortgage  securities,  and  from  conveying  amy 
or  oHierwise  dealing  with  the  legal  estate  in  the  hereditaments  comprised  in 
the  mortgage  securities  or  partmg  with  the  title-deeds,  see  Rhodu  t.  Bwk^ 
land,  16  Beav.  212,  219. 

For  injunction,  on  bill  by  judgment  creditor,  to  restrain  mortgagees  who 
were  about  to  sell  under  their  power  from  paying  the  surplus  to  the  mort- 
gagor, see  Thornton  v.  Finch,  4  Giff.  515. 

For  interim  injunction  to  restrain  a  sale  by  mortgagee  under  a  trust  ex 
power  of  sale,  see  Harding  v.  Tingey,  M.  R.,  5  April,  1864,  A.  550;  S.  C, 
12  W.  E.  684 ;   10  Jur.  N.  S.  872 ;  34  L.  J.  Ch.  13 ;  10  L.  T.  323. 

For  injunction  pending  winding-up  proceedings  to  restrain  the  sh^iff 
from  seUing  or  remaining  in  possession  of  the  co.'s  effects  untU.  the  hearing 
of  the  (winding-up)  petition  or  further  order,  see  Re  The  Siaple/ord  Co.,  Ld,, 
V.-C.  K,  15  Dec.  1875,  B.  1899;  8.  C,  W.  N.  (75)  256. 


3.  Sale  by  Trustees  under  depreciatory  Conditions  restrained. 

Upon  motion  &c. — Let  the  Deft  H.  {purchaser),  and  his  ag^ts,  be 
restrained  from  accepting  any  deed  or  deeds,  grant,  conTejanoe,  or 
other  assurance  of  the  B.  estate  in  the  pleadings  mentioned,  or  any 
part  thereof,  and  from  taking  or  holding  any  of  the  deeds  or  muni- 
ments of  or  relating  to  the  said  estate  or  any  part  thereof,  and  to 
restrain  the  Defts  G.  and  W.  {the  trustees)  from  executing  or  deliver- 
ing to  the  said  H.,  or  to  any  other  person  or  persons  on  Ms  behalf, 
any  deed  or  deeds,  g^ant,  conyeyance,  or  other  assurance  of  the  said 
B.  estate,  or  any  part  thereof,  and  from  delivering  to  the  said  H.  or  to 
any  other  person  or  persons  on  his  behalf  any  deed  or  deeds,  muniment 
or  muniments  of  title,  of  or  relating  to  the  said  estate  or  any  part 
thereof;  until  &c. — Dance  y.  Goldingham,  L.  J.,  13  June,  1873, 
A.  2219;  8Gh.  902. 


4.  Safe  of  Securities  restrained  on  payment  of  Money  into  Court. 

Upon  the  appeal  of  the  Pit  from  the  order  dated  &c.,  and  upon 
hearing  counsel  for  the  Pit  and  for  the  Deft,  and  the  Pit  by  her 
counsel  undertaking  to  lodge  in  Court  on  or  before  the  —  day  of  &c., 
as  directed  in  the  schedule  hereto,  £ — ;  Let  the  Pit  be  at  liberty  to 
lodge  the  said  £ —  in  Court ;  And  Let  the  Deft  A.  B.  be  restrained 
from  selling  or  in  any  other  manner  parting  or  dealing  until  further 
order  with  any  charges  or  securities  held  by  him  upon  the  life  interest 
of  the  Pit,  or  any  policy  or  policies  on  the  life  of  the  Pit  or  her 
husband,  comprised  in  his  charges  and  securities,  or  with  any  bill, 
note,  judgment  debt,  or  other  securities  on  which  the  Deft  alleges  the 
Pit  to  be  liable  to  him. — [Add  Lodgment  Schedule,  Form  No.  3.]— 
Macleod  y.  Jones^  C.  A.,  17  July,  1883,  B.  8793. 


NOTES. 


As  a  general  rule  a  mortgagee  will  not  be  restrained  from  selling  under 
his  power  of  sale,  provided  ne  keeps  within  the  terms  of  the  power:  Cdson 
y,  Williams,  58  L.  J.  Gh.  539 ;  61  L.  T.  71 ;  but  this  rule  is  subject  to  ex- 
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ceptions,  and  injunctions  have  been  granted  when  tHe  sale  would  be  in  breach 
of  special  contract,  or  fraudulent  as  against  the  mortgagor :  Kerr,  Injunc- 
tions, 524,  52o ;  Fish.  Mort.  s.  743. 

In  g^eneral,  an  injunction  restraining  a  sale  will  only  be  granted  on  pay- 
ment into  Court  by  mortgagor  of  the  amount  sworn  by  mortgagee  to  be 
due:  Hill  v.  Kirkwood,  28  W.  R.  358 ;  unless  it  is  manifest  from  the  terms 
of  the  deed  that  such  an  amount  cannot  be  due  on  the  security :  Jlickson  y. 
Darloio^  23  Ch.  D.  690,  0.  A. ;  or  the  relation  of  solr  and  chent  subsisted 
between  mortgagee  and  mortgagor  at  the  time  when  the  mortgage  was 
made :  Macleod  y.  Jones,  24  Ch.  D.  289,  C.  A. 

Cases  in  which  injunctions  haye  been  granted  are : 

— where  the  mortgagee  had  not  given  notice  to  determine  the  trusts  of  a 
deed  by  which  his  power  of  sale  was  suspended:  Gill  y.  Newton,  12 
Jur.  N.  S.  220 ;  secua,  when  it  had  been  provided  that  the  mortgagor's 
remedy,  in  the  event  of  a  sale  without  the  stipulated  notice,  should  be 
by  action  for  damages :  Prickard  y.  Wileon,  10  Jur.  N.  S.  330 ;  11 L.  T. 
437;  3N.  R.  360; 

— ^when  the  sale  was  alleged  to  be  in  breach  of  trust ;  until  Deft  had  put  in 
his  answer,  or  further  order :  Merest  y.  Murray,  14  L.  T.  321 ; 

— where  a  co.  made  an  absolute  sale  to  a  mortgagee,  and  the  validity  of 
the  sale  was  disputed  by  debenture  holders :  Ilubbuck  v.  Helms,  56 
L.  J.  Ch.  636 ;  56  L.  T.  232  ;  35  W.  R.  574 ; 

— in  an  action  by  equitable  mortgagee  for  sale  and  foreclosure,  to  restrain 
the  mortgagee  from  parting  with  the  legal  estate  pendente  lite :  London 
and  County  Bank  y.  Lewis,  21  Ch.  D.  490,  C.  A. 

And  see  Jenkins  y.  Jones,  2  Giff.  99,  that  on  an  actual  tender  at  the  time 
of  sale  of  principal  and  interest  the  mortgagee  ought  not  to  proceed  with  the 
sale;  and  as  to  a  bill  of  sale,  iJxp,  Cotton,  11  Q.  B.  D.  301;  secus,  where 
there  has  been  a  mere  offer  unaccompanied  by  actual  tender :  see  Kerr,  193 
(citing  Matthie  v.  Edwards,  16  L.  J.  Ch.  405  ;  11  Jur.  761). 

And  that  a  sale  by  a  mortgagee  cannot  be  impeached  merely  because  he  is 
a  shareholder  in  the  purchasing  co,,  see  Farrar  v.  Farrars,  Ld,,  40  Ch.  D. 
395,  C.  A. 

An  injunction  against  the  grantee  of  a  bill  of  sale  who  is  in  uncontrolled 
possession  will  not  be  granted  in  favour  of  the  trustee  in  the  liquidation  of 
the  grantor  on  the  mere  suggestion  that  it  is  possible  that  the  security  may 
be  impeached :  Fxp.  Bayly,  Be  Went,  15  Ch.  D.  223,  C.  A. 

And  see  in/.  Chap.  XL VII.,  **  Mortgages." 

A  Deft  will  be  restrained  from  assigning  the  subject-matter  of  the  action 
pending  litigation :  Powell  y.  Wright,  7  Beav.  444,  452 ;  including  an  appeal : 
Dunn  V.  Flood,  28  Ch.  D.  586,  C.  A.  ;  25  Ch.  D.  629;  Wilson  v.  Church, 
11  Ch.  D.  576;  London  and  County  Bank  v.  Lewis,  sup. 

Both  the  purchaser  and  the  trustees  (the  vendors)  will  be  restrained  from 
completing  a  sale  which  from  the  improper  and  unnecessary  character  of 
the  conditions  of  sale  constitutes,  as  against  the  c.  q,t,,VL  breach  of  trust: 
Dance  v.  Ooldingham,  8  Ch.  902,  sup.  Form  3  ;  and  see  Bcde  v.  Oakes,  4  D.  J. 
&  S.  505 ;  Dunn  v.  Flood,  sup, ;  Lowin,  Trusts,  484,  1041 ;  Dart,  V.  &  P.  198, 
1165 ;  or  if  the  conveyance  has  not  been  executed,  and  it  is  shown  that  by 
reason  of  the  conditions  the  price  is  inadequate :  Trustee  Act,  1893  (56  &  57  V. 
c.  53^,  s.  14. 

Wnere  a  father's  ^oods  were  seized  in  execution  for  his  son's  debt,  and 
interpleader  proceedings  were  pending,  an  action  by  the  father  against  the 
sheiift  for  an  injunction  on  the  ground  of  trespass  was  held  premature : 
Hilliard  y.  Hanson,  21  Ch.  D.  69,  C.  A. ;  and  that  an  action  by  a  c.  q,  t, 
merely  to  restrain  a  sale  by  the  sherifP  will  not  He  since  Jud.  Act,  1873, 
s.  24  (5),  see  Wright  y.  Bedgrave,  11  Ch,  D.  32,  0.  A. 
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Section  XXI. — Staying  Proceedings  in  Foreign  Courts. 
1.   Order  to  stay  Proceedings  in  Holland. 

Let  the  Deft  E.  H.  be  restrained  from  continuing  or  prosecnting 
the  proceedings  commenced  by  her  in  the  Kingdom  of  the  Nether- 
lands, in  respect  of  the  moveable  and  immoveable  estate  of  the 
testator,  A.  H. ;  and  from  commencing  or  prosecuting  any  pro- 
ceedings in  respect  of  the  moveable  or  personal  estate  of  the  testator, 
either  in  the  said  Kingdom  of  the  Netherlands  or  elsewhere,  and 
from  intermeddling  with  the  said  movable  or  personal  estate  of  the 
testator,  or  any  part  thereof,  whether  in  the  said  Elingdom  of  the 
Netherlands  or  elsewhere,  and  from  obstructing,  by  legal  proceedings 
or  otherwise,  or  in  any  manner  intermeddling  with  the  said  moveable 
or  personal  estate,  or  with  any  agent  or  agents  of  the  exors  of  the 
testator  in  the  said  Kingdom  of  the  Netherlands  or  elsewhere,  or  any 
person  or  persons  having  the  custody  or  management  of  any  part  of 
the  said  moveable  or  personal  estate,  in  respect  to  the  management 
and  disposition  of  the  said  moveable  or  personal  estate,  or  any  part 
thereof,  or  otherwise  in  relation  thereto,  until  further  order. — Pit's 
next  friend  to  pay  to  the  Deft  E.  K.  her  costs  of  this  order  and  of  a 
former  order,  such  costs  to  be  taxed. — Hope  v.  Carnegie^  V.-C.  S., 
12  Jan.  1866,  A.  76. 

2.  Order  to  stag  Proceedings  in  Court  of  Session  in  Scotland, 

Upon  motion  &c. — Let  the  Defts,  the  N.  B.  &c.  Co.,  their  solrs, 
advocates,  writers,  officers,  or  agents,  be  restrained  until  &c.,  from 
further  prosecuting  any  proceedings  in  the  Court  of  Session  in  Scotland 
against  the  Defts  H.  and  B.,  and  the  Pit  as  cu- exors  of  the  will  of  D., 
which  will  involve  taking  the  accounts  of  the  admon  of  the  said 
testator's  estate.  But  this  order  is  to  be  without  prejudice  to  the  said 
Defts,  the  N.  B.  &c.  Co.,  taking  or  prosecuting  any  proceedings  for 
the  purpose  of  establishing  their  right  or  title  to  a  charge  upon  the 
amount,  which,  upon  taking  the  accounts  prayed  by  the  Pit's  (bill)  in 
this  cause,  shall  be  found  to  be  due  to  the  Deft  H.  8.  B.  in  respect  of 
his  moiety  of  the  residuary  estate  of  the  said  D.,  and  without  prejudice 
to  any  question  of  priority  between  the  said  Defts  and  the  Pit. — Baillie 
V.  B.y  V.-C.  M.,  3  Dec.  1867,  A.  2766. 

For  order  roBtraining  proceedings  in  Demerara  as  to  property  there,  on 
imdertaking  by  Pit  to  be  bound  by  any  order  which  this  Court  might 
make  with  respect  to  those  proceedings,  see  Bunhury  v.  5.,  1  Beav.  336. 

For  order  staying  suits  in  Berbice  and  Essequioo,  see  BromweU  v.  Parr, 
M.  R.,  16  Jan.  1810,  A.  165. 

For  order  staying  proceedings  on  a  bill  of  foreclosure  in  the  Jamaica 
Court  of  Chancery,  filed  after  a  decree  in  the  Court  of  Chancery,  directing 
inquiries  as  to  what  was  due  on  the  mortgage  debt,  see  Bedcford  v.  Kembie, 
1  8.  &  S.  7. 

For  similar  orders  to  restrain  proceedings  in  the  Courts  of  Ireland  and 
Scotland,  see  Harrison  v*  Gurneg,  2  J.  &  W.  563;  Bushhy  v.  Mundayy  5 
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Madd.  297 ;  and  in  Ireland  against  executors,  pending  admon  proceedings 
in  this  country :  Eustace  v.  Lloyd,  35  L.  T.  900;  25  W.  E.  211. 

For  order  restraining  proceedings  in  the  Court  of  Session  by  a  Fit  in 
respect  of  tHe  same  demand  for  which  he  had  obtained  a  decree  in  this 
country,  except  for  the  purpose  of  procuring  security  for  what  might  be 
found  due  to  Pit,  see  Wedderhum  v.  IF.,  4  M.  &  Cr.  585 ;  2  Beav.  208. 

For  order  staying  a  creditor  from  proceedings  in  an  action  in  Scotland, 
commenced  by  him  in  ignorance  of  an  admon  decree  in  this  country,  under 
which  his  claim  was  in  course  of  investigation,  see  Oraham  y.  Maxwell, 
1  Mac.  &  G.  71. 

For  orders  in  bankruptcy  restraining  actions  against  a  bankrupt  or  liqui- 
dating debtor  in  foreign  Courts,  see  Exp.  OrmistoUy  24  L.  T.  197 ;  Exp.  Tait, 
13Eq.  311. 

For  order  giving  leave  to  Scotch  landlord  to  proceed  with  sequestration  to 
enforce  his  hypothec  against  the  property  of  a  company  in  liquidation,  unless 
sufficient  security  was  given  for  the  rent  of  the  current  year,  including  a 
period  previous  to  the  winding-up,  on  terms  of  the  landlord  paying  the  costs 
of  the  motion  (the  Court  being  of  opinion  that  the  hypothec  gave  a  security 
on  the  goods  on  the  premises),  see  Be  Warner ,  (1891)  1  Ch.  305. 


NOTES. 
JUKISDICnON  QENERALLY. 

The  principles  upon  which  Courts  of  Equity,  by  the  exercise  of  juris- 
diction in  personam  (and  not  by  any  interference  with  the  action  of  the 
foreign  tribuoal:  Loiidon,  <^c.  Bank  v.  Struttouy  18  W.  B.  107  ;  L.  (Jranstown 
V.  Johnston,  3  Ves.  182;  5  Ves.  277  ;  and  see  Exp.  Tait,  13  Eq.  311),  have 
restrained  persons  within  the  jurisdiction  from  improperly  or  vexatiously 
instituting  or  prosecuting  proceedings  in  forei^  Courts  to  determine  ques- 
tions which  ought  to  be  adjudicated  upon  in  this  country,  are  discussed  and 
illustrated  in  Catron  Co,  v.  Maclaren,  5  H.  L.  C.  416;  L.  Portarlington  v. 
Soulhy,  3  M.  &  K.  104 ;  Venning  v.  Lloyd,  1  D.  F.  &  J.  193 ;  McHenry  v. 
Lewis,  22  Ch.  D.  397,  C.  A. ;  Mercantile  Inv.  <kc.  Co.  v.  Biter  Plate,  <tc,  Co., 
(1892)  2  Ch.  303 ;  Kerr,  677,  &c. ;  Dan.  1332  et  seq. 

For  cases  in  which  after  a  decree  in  this  country  injunctions  have  been 
granted  against  the  prosecution  of  proceedings  in  foreign  Courts,  see  Hope  v. 
Carnegie,  1  C^.  320 ;  Beck/ord  v.  Kemhle,  1  Sun.  &  S.  7  ;  Harrison  v.  Gurney, 
2  J.  &  W.  663 ;  Wedderhum  v.  W.,  4  M.  &  Cr.  585 ;  2  Beav.  208 ;  Graham  v. 
Maxwell,  1  Mac.  &  G.  71 ;  Booth  v.  Leycester,  1  Ke.  579;  3  M.  &  Cr.  459 
(against  prosecuting  a  suit  in  Ireland  after  a  decree  in  this  country  refusing 
reuef  in  respect  of  the  same  subject-matter). 

In  order  that  proceedings  in  a  foreign  suit  may  be  restrained  there  must  be 
some  equity  to  justify  the  application ;  mere  hardship  or  inconvenience  is 
not  enough :  Fletcher  v.  Bodgers,  27  W.  E.  96 ;  and  see  Moor  y.  Anglo-ItaL 
Bk.,  10  Ch.  D.  681. 

Although  an  admon  jud^ent  has  been  obtained  in  this  country,  foreign 
creditors  will  not  be  restrained  from  proceeding  in  a  foreign  Court  against 
the  admor :  Be  Boyse,  Cro/ton  v.  C,  15  Ch.  D.  591 ;  Carron  Co.  v.  Maclaren, 
5  H.  L.  C.  416. 

Even  though  a  decree  had  not  been  obtained,  where  the  relief  would  be 
more  complete,  or  the  question  more  conveniently  tried  in  this  country,  or 
the  subject-matter  of  the  suit  must  be  governed  by  the  rules  of  English  law, 
prosecution  of  the  foreign  action  has  been  restrained  on  terms :  see  Bushby 
V.  Munday,  5  Madd.  297;  BaillieT.  B.,  5  Eq.  176;  Bunhury  y,  B.,  1  Beav. 
336 ;  Cood  y.  C,  33  Beav.  314 ;  but  qucere  whether  this  could  be  done  as 
against  a  Deft  who  before  decree  has  no  control  in  the  action  :  Hyman  v. 
Helm,  24  Ch.  D.  531,  640,  C.  A.,  per  Cotton,  L.  J. 

If  the  injunction  would  be  ineffectual  (see  Be  Chapman,  16  Eq.  75),  or  if 
from  the  questions  of  foreign  law  involved,  or  from  other  reasons,  the  matter 
can  be  more  conveniently  tried  in  the  foreign  Court,  the  proceedings  there 
will  not  be  restrained :  see  Elliott  v.  L.  Minto,  6  Madd.  16  (where  the  cause 
was  directed  to  stand  over  until  the  result  of  the  Scotch  proceedings  should 
have  been  determined) ;  Jones  v.  Geddes,  1  Ph.  724 ;  Venning  v.  Lloyd,  1  D.  F. 

VOL.  I.  8  b 


738  InfuncHons.  [chap.  xzxi. 

&  J.  193;  Liverpool,  ike.  Co.  v.  Hunter,  4  Eq.  68;  8.  C,  3  Ch.  479;  Be 
Maudslay,  Sons  d:  Field,  f  1900)  1  Gh.  602 ;  and  pendmg  the  foreign  litigatiaii 
the  English  action  may  oe  stayed :  Transatlantic  Co.  y.  Pietroni,  Job.  604 ; 
or  direction  of  accounts  in  a  creditor's  admon  action  postponed  'witJi  leare  to 
the  reprasentatiye  to  take  proceedings  in  a  foreign  Coart  to  ascertain  tiie 
amount  due :  BaUhyany  v.  Walford,  36  Oh.  D.  269,  C.  A. ;  or  the  Pit  in  tbd 
English  proceedings  put  to  elect  in  which  Court  he  will  prooeed :  Piekr$  t. 
Thompson,  G.  Coop.  294 ;  but  in  order  that  the  Pit  may  be  put  to  dectioQ, 
the  Deft  must  show  a  case  of  actual  vexation,  and  that  there  is  no  necessity 
for  harassing  him  by  a  double  litigation :  Peruvian  Guano  Co.  y.  Boekwcldt, 
23  Ch.  D.  225,  C.  A. ;  McHenry  v.  LewU,  22  Ch.  D.  397,  C.  A. ;  and  a  /or- 
tioriy  the  Pit  applying  as  against  the  Deft,  see  Hyman  y.  Hdm^  24  Ch.  D. 
631,  640,  C.  A. ;  see  also  The  Mali  Ivo,  L.  R.  2  A.  &  E.  356,  that  if  it  is 
established  that  there  is  a  lis  alibi  pendens  before  a  (foreign)  Court  whidi 
can  afford  a  complete  remedy,  whether  the  proceedings  are  in  rem  or  in 
personam,  the  proceedings  in  the  English  tribunal  will  be  suspended,  or  the 
parties  put  to  their  election ;  and  a  Pit  who  has  commenced  actions  in  a 
foreign  (Irish)  and  in  the  English  Admiralty  Court  will  not  be  allowed  to 

?roceed  with  the  English  until  he  has  actually  abandoned  the  foreign  action : 
'he  Vatten'na  Chiazzare,  1  P.  D.  368;  The  Delta,  IP.  D.  393;  and  where 
in  a  foreign  action  in  rem  against  a  ship,  the  ship  is  released  on  bail  gi?en 
or  on  a  guarantee  inter  j^artes,  an  arrest  of  the  ship  in  an  action  by  the  same 
Pits  in  this  country  is  contrary  to  good  faith,  and  such  action  may  be  stayed : 
The  Christiansborg,  10  P.  D.  141,  U.  A. 

A  plea  of  judgment  recovered  in  an  action  in  a  foreign  (consular)  Oouit, 
and  pA3rment  by  the  Deft  of  the  amount,  is  a  bar  to  an  action  for  the  same 
debt  in  this  ooimtry :  Barber  v.  Lamb,  8  C.  B.  N.  S.  96. 

On  the  other  hand,  the  mere  pendency  of  proceedings  between  tiie  paities 
for  the  same  cause  of  action  in  a  foreign  Court,  where  the  remedies  and 
forms  of  procedure  are  different,  is  not,  where  there  are  substantial  reasons 
for  bringing  actions  in  each  country,  a  ffround  for  putting  Pit  to  his  election 
whether  he  will  proceed  with  the  English  or  the  foreign  action,  or  for  staying 
proceedings  here  :  Peruvian  Guano  Co.  v.  Bockwoldt,  23  Ch.  D.  225,  C.  A. ; 
Ilyman  y.  Helm,  24  Ch.  D.  531,  C.  A. ;  M' Henry  v.  Lewis,  22  Ch.  D.  897, 
C.  A.;  21  Ch.  D.  202;  The  Christiansborg,  10  P.  D.  141,  148,  153,  C.  A.; 
and  see  Wilson  v.  Ferrand,  13  Eq.  362  ;  Cox  v.  MiteJM,  7  C.  B.  N.  S.  55. 

Where,  as  in  the  case  of  a  colonial  Court,  an  appeal  Hes  to  this  country, 
the  Court  of  Chancery  declined  to  suspend  the  operation  of  the  oolonud 
decree  pending  the  appeal :  Henderson  r.  H,,  S  Ha.  100.  But  semble  that 
relief  would  l^  granted  if  the  proceedings  sought  to  be  restrained  were 
in  a  foreign  Court  from  which  there  was  no  appeal  to  this  country :  8,  C, 
3  Ha.  118. 


LEX  FORI  AlTD  LEX  LOCI. 

On  the  principle  that  locus  re^it  actum,  the  lex  fori  applies  to  the  form  of 
remedy  and  the  order  of  judicial  proceedings,  not  to  uie  substance  of  the 
proceeding,  which  is  governed  by  the  lex  loci :  see  Cope  y.  Doherty,  4  K.  &  J. 
367;  Smithy.  Wegiielin,  8  Eq.  198;  Be  Marseilles  By.  Co.,  Smallpa^'a  ease, 
30  Ch.  D.  598 ;  Lloyd  v.  Gttibert,  L.  E.  1  Q.  B.  115 ;  and  cases  cited  in  notes 
to  Mostyn  v.  Fabrigas,  I  Sm.  L.  0.  658;  Jacobs  v.  CrSdit  Lyonnaia,  12  Q,  B.  D. 
689,  C.  A. ;  and  see  Hamlyn  <fc  Co.  v.  Talisker  Distillery,  (1894)  A.  C.  202 ; 
South  African  Breweries,  Ld.,  v.  King,  (1900)  1  Ch.  273,  C.  A. ;  (1899)  2  Ch. 
173;  Boyal  ExcJiange  Aaa.  Corp.  v.  Vega,  70  L.  J.  K.  B.  874;  but  tiie  Court 
will  look  at  all  the  circumstances  to  ascertain  by  the  law  of  which  countiy 
the  parties  intended  to  be  bound,  and  will  enforce  the  contract  accordingly, 
unless  contra  bonos  mores,  or  forbidden  by  positive  law :  Be  Missouri  Steamr 
ship  Co.,  24  Ch.  D.  321,  C.  A.;  BousiUon  y.  B.,  14  Ch.  D.  851;  and  see 
Ashbury  v.  Ellis,  ^1893)  A.  C.  339,  344. 

That  the  English  Courts  will  not  recognize  a  state  of  disability  unknown 
to  our  law,  see  Worms  v.  De  Valder,  49  JL.  J.  Ch.  261. 

A  foreigner  resident  abroad  cannot  sue  another  foreigner  in  this  country 
in  respect  of  a  contract  relating  to  foreign  property  :  Matthaei  y.  Oalitsin, 
18  Eq.  340:  and  it  is  a  valid  plea  to  the  jurisdiction  that  the  contract  in 
respect  of  which  the  suit  was  brought  was  for  the  sale  of  land  in  Ireland, 
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and  entered  into  in  France  between  Pit,  vrho  resided  in  France,  and  Deft, 
who  resided  in  Ireland :  Blake  v.  5.,  18  W.  E.  944. 

But  these  cases  must  be  taken  subject  to  the  rule  that  where  a  person 
against  whom  relief  is  sought  is  within  the  jurisdiction,  Courts  of  Equity 
acting  in  personam  could  make  a  decree  respecting  property  situated  out 
of  the  jurisdiction  :  see  Penn  v.  L,  Baltimore^  2  L.  C.  Eq.  923,  939;  Paget  y* 
Ede,  18  Eq.  118,  and  cases  there  cited. 

And  foreclosure  has  been  decreed  of  an  English  mortgage  of  foreign  land, 
the  foreclosure  being  treated  as  merely  an  extinction  of  the  right  to  redeem : 
Toller  y,  Carteret,  2  Vem.  494;  Paget  y.  Ede,  18  Ej.  118;  Colyer  v.  Finch, 

5  H.  L.  0.  915 ;  but  there  is  no  jurisdiction  to  decide  a  dispute  as  to  title 
dej^nding  on  foreign  law  as  to  immoveables,  although  all  the  parties  are 
resident  here :  Be  Hawthorne^  Graham  y.  Massey,  23  Ch.  D.  743 ;  or  to  enter- 
tain an  action  for  damages  in  respect  of  trespass  to  land  situated  in  a  foreign 
countnr :  Companhia  de  Mogamhigue  y.  British  South  Africa  Co,,  (1893)  A.  C. 
602,  H.  L.  (reyersing  0.  A.  (1892),  2  Q.  B.  358,  and  restoring  Diy.  Court, 
(1892),  2  a  B,  358). 

JTTDGMENT  OF  FOBEIOK  TBIBUNAL. 

The  judgments  and  procedure  of  foreign  tribunals  will  be  recognized  in 
this  countrjr :  Wright  y.  Simpson,  6  Ves.  714 ;  Story,  Confl.  Laws,  331 — 337; 
BovMllon  y.  R,,  14  Ch.  D.  351  (where  the  principles  are  considered^ ;  and  the 
final  judgment  or  decree  of  a  foreign  Court  of  competent  jurisdiction  will  be 
acted  upon,  notwithstanding  irregularity  of  procedure,  provided  the  pro- 
ceedings  do  not  offend  against  English  views  of  substantial  j ustice  :  Pemberton 
V.  Hughes,  (1899)  1  Ch.  781,  0.  A.  (foreign  decree  in  undefended  divorce 
proceedings) ;  but  if  there  is  error  apparent  on  the  face  of  the  foreign  judg- 
ment, by  the  adoption  of  a  course  of  procedure  inconsistent  with  natural 
justice,  or  by  disregard  of  the  lex  loci  contractus,  it  is  examinable  here, 
and  may  be  disregarded :  Simpson  y.  Fogo,  1  J.  &  H.  18 ;  and  this  principle 
will,  it  appears,  m  also  applied  to  a  foreign  judgment  in  rem :  S»  C,  1  H. 

6  M.  195 ;  and  fraud  of  the  Pit  is  a  good  defence,  thou^  not  capable  of 
proof  without  re-trying  the  case :  Vadala  y.  Lawes,  25  Q.  JB.  D.  310,  C.  A. ; 
Ahouloff  y.  Oppenheimer,  10  Q.  B.  D.  295,  C.  A. 

And  for  the  limits  and  extent  of  this  jurisdiction,  see  Liverpool,  &c,  Co.  v. 
Hunter,  4  Eq.  62 ;  3  Ch.  479 ;  Be  Tru/ort,  Trafford  y.  Blanc,  36  Ch.  D.  600 ; 
Be  Maudslay,  Sons  &  Field,  (1900)  I  Ch.  602. 

An  order  of  a  foreign  Court  will  not  be  enforced  by  the  Courts  of  this 
country  imless  it  is  final  and  conclusive :  Nouvion  y.  Freeman,  15  App.  Ca.  1 ; 
87  Ch.  D.  245,  C.  A. ;  Paul  y.  Boy,  15  Beay.  433 ;  and  see  Norris  y.  Chambres, 
29  Beay.  246;  1  D.  F.  &  J.  881. 


Section  XXII. — ^Discharging,  continuing,  and  granting,  or 

MAKING  PERPETUAL,  INJUNCTIONS. 

1.  Injunction  discharged  or  continued  on  Motion. 

Upon  motion  &c.  by  counsel  for  the  Deft  [7/*  Fit  appears^  and  upon 
heanng  counsel  for  the  Pit],  and  upon  reading  the  order  dated  &c. 
[Enter  affidavits  and  answers,  if  any,  and  if  Pit  does  not  appear,  an 
affidavit  of  &c.,  filed  &o.,  of  service  of  notice  of  this  motion  on  the 
Pit],  This  Court  doth  order  that  so  much  of  the  said  order  dated  &o. 
as  restrains  &c.,  be  discharged  [or  be  continued  until  judgment  in  this 
action,  or  until  further  order]. 

For  fonn  of  notice  of  motion,  see  D.  0.  F«  835* 
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2.  Continuing  Interim  Order  Ofi  Terms. 

Wh2&£A8  by  an  order  dated  &c.  \^Eecite  interim  order].  Now^pon 
motion  &c.  made  unto  this  Court  on  the  —  day  of  —  for  an  injunc- 
tion, and  upon  hearing  &c.,  and  reading  &c.,  and  the  Defts  by  their 
oounsel  undertaking  not  to  do  anything  contrary  to  the  terms  of  the 
said  notice  of  motion  for  an  injunction  in  the  meantime,  and  the  Pit 
oontinuing  his  undertaking  as  to  damages  contained  in  the  said  order 
dated  &c.,  It  was  ordered  that  the  said  motion  should  stand  over  till 
this  day ;  And  upon  motion  for  an  injunction  this  day  made  unto  this 
Ck>urt  by  counsel  for  the  Fit,  and  upon  hearing  counsel  for  the  Defts, 
and  upon  reading  &c.,  and  the  Pit  oontinuing  his  imdertaking  con- 
tained in  the  said  order, — ^This  Court  doth  order  that  the  said  order, 
dated  Ac.,  be  continued  until  judgment  in  this  action. — See  Crouman 
V.  Brittol  and  S.  W.  Ry.,  V.-C.  W.,  23  July,  1863,  A.  1698. 


3.  Injunction  made  perpetual  as  to  Copyright. 

Lkt  the  injunction  against  the  Defts,  their  servants,  agents,  or 
workmen,  printing,  publishing,  or  vending  a  book,  comedy,  or  farce^ 
called  &c.,  or  any  part  thereof,  be  made  perpetual ;  And  the  Pit  (by 
his  counsel)  waiving  the  account  prayed  by  the  statement  of  claim, 
this  Court  doth  not  think  fit  to  direct  any  account. — Defts  to  pay  Pit 
his  costs  of  action. 


4.  Perpetual  Injunction  as  to  specific  Acts  complained  of ^  on  Submission 

of  DeftSy  unthout  Prejudice  to  future  Mights. 

''The  Defts  submitting  &c.,  without  prejudice  to  the  right  or 
position  of  the  Pits  or  Defts  respectively  as  regards  the  application  to 
Parliament  now  pending  on  behalf  of  the  Defts,  Let  the  Defts  &c.  be 
perpetuaUy  restrained  from  executing  any  works  upon  the  foreshore 
&o.,  or  any  part  thereof,  which  by  the  (bill)  it  is  alleged  the  Defts 
have  executed  or  threatened  to  execute ;  And  Let  the  Defts  forthwith 
pull  down  and  remove  all  works  executed  by  them  upon  the  foreshore 
&€.,  or  any  part  thereof  as  aforesaid." — Direction  for  taxation  and 
payment  by  the  Defts  of  the  costs  of  suit. — A.  G.  y.  Boyle,  V.-C.  W., 
22  Jan.  1864,  A.  313;  10  Jur.  N.  S.  309,  altered  to  suit  Jackson  v. 
Norfnaniy  Brick  Co.,  (1899)  1  Ch.  438,  C.  A.  [Form  10,  p.  665]. 

5.  Judgment  establishing  Eight  to  Oyster  Fishery  and  quieting  in 

Possession^  with  Perpetual  If^unction. 

Upon  motion,  proof  of  titie,  and  affidavit  of  service  on  the  Defto ; 
Declare  that  the  Pit  and  his  assigns,  and  every  other  the  person  or 
persons  claiming  or  to  claim  under  or  by  virtue  of  the  will  of  &c.,  is 
and  are  entitied  to  the  exclusive  right  to  use  the  piece  or  pajcel  of 
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ground  (land),  part  of  the  soil  or  bed  of  the  Straits  of  M — ,  lying 
and  being  between  &c.,  and  the  water  or  waters  covering  the  same,  as 
beds"  or  a  bed  for  oysters  or  oyster  spat,  and  to  put  down  and  replace, 
and  to  dredge,  take,  and  carry  away  oyster  spat  and  oysters  there- 
from ;  And  adjudge  that  the  Fit  be  quieted  in  the  exclosive  possession 
of  the  oyster  fishery  or  oyster  fisheries  situate,  lying,  and  being  upon 
or  within  the  said  piece  or  parcel  of  ground  (land),  or  the  water  or 
waters  covering  the  same ;  And  Let  the  Defts  J.,  K.  &c.,  and  each 
and  every  of  them,  their  and  each  and  every  of  their  agents, 
servants,  and  workmen,  be  perpetually  restrained  from  using  the  said 
piece  or  parcel  of  ground  (land),  water  or  waters,  and  every  part 
thereof,  as  beds  or  a  bed  for  oyster  spat  or  oysters,  and  from  putting 
down,  or  dredging,  taking  and  carrying  away  any  oyster  spat  and 
oysters  thereupon  or  therefrom,  and  from  moving  or  in  any  manner 
disturbing  the  oyster  spat  or  oysters  now  or  at  any  time  lying  and 
being  upon  or  within  the  said  piece  of  ground  (land),  water  or  waters, 
and  from  interfering  with  or  in  any  way  hindering  the  enjoyment,  use, 
or  occupation  by  the  Pit  and  his  assigns,  and  eveiy  other  the  person  or 
persons  claiming  or  to  claim  under  or  by  virtue  of  the  said  will  of  the 
said  &o.,  of  the  said  piece  or  parcel  of  ground  (land),  and  the  water  or 
waters  covering  the  same,  as  an  oyster  bed  or  oyster  fishery. — Bulkeley 
V.  Jones^  M.  R,  23  July,  1856,  A.  1560. 

For  declaration  that  Fits  were  entitled  against  the  Deft  to  the  benefit  of 
the  decree  dated,  &c.,  made  in  the  cause  in  the  pleading  mentioned,  esta- 
blishins  their  ri^ht  to  toll  on  coals ;  with  a  j>erpetual  injunction  to  restrain 
the  DeK  hx>m  disputing,  denying,  putting  in  issue,  or  calling  in  question  in, 
by,  or  at,  or  upon  the  occasion  of  the  trial  of  the  action  in  the  pleadings 
mentioned,  or  any  other  action,  suit,  or  proceeding  whatsoever,  the  right  of 
the  Pits,  as  owners  of  — ,  to  demand  and  receive  toll,  &c. ;  but  without  pre- 
judice to  any  other  question  which  the  said  Deft  might  or  ought  to  be  at 
liberty  to  raise  by  or  at  the  trial  of  the  said  action,  &c.,  according  to  his 
pleadings  therein,  and  the  due  course  of  law  in  that  behalf ;  and  Deft  to  pay 
Pits'  costs  of  suit,  see  C<yrp.  of  Rochester  v.  OwleU,  V.-O.  8.,  24  Feb.  1853, 
B.  469;  and  see  Corjp,  of  Bochester  v.  Lee,  2  D.  M.  &  G.  427,  where  Fits' 
light  had  been  established  on  an  issue. 


NOTES. 
DISCHABOnrO  INTUNCnOV. 

An  application  to  discharge  an  injunction  must  be  by  motion  on  notice ; 
and  an  mj unction  until  answer  '*  or  further  order  "  was  not  ipso  facto  dis- 
solved by  putting  in  a  suflicient  answer :  Ooddeen  v.  Oakley,  2  D.  F.  &  J. 
158 ;  and  see  Mollett  v.  Enequwt  (2),  26  Beav.  467. 

An  application  by  a  stranger  to  the  suit  who  is  injuriously  affected,  might, 
it  seems,  be  properly  made  by  petition:  Bourbaud  v.  J5.,  12  W.  B.  1024; 
10  L.  T.  781. 

Pending  a  motion  for  production  of  documents,  the  Court  refused  to  hear 
a  motion  to  dissolve  an  ex  parte  injunction :  Storer  v.  Jadcson,  12  Sim.  503. 

Upon  motion  to  dissolve,  a  new  injunction  in  terms  different  from  those 
origmally  prayed  cannot  be  granted :  Burdett  v.  Hay,  4  D.  J.  &  S.  41. 

For  forms  of  notice  of  motion,  see  D.  C.  F.  835. 

As  already  stated  {sup,  p.  525),  on  applications  ex  parte  for  injunctions,  there 
must  be  uberrima  fides  ;  and  injunctions  obtained  ex  parte  on  misrepresenta- 
tion, suppression  of,  or  omission  to  bring  forward  material  facts,  will  on  that 
^T^Id,  without  reference  to  merits,  be  discharged :  Jfilton  Vt  E,  OranmUe, 
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4  Beav.  130 ;  DaJgluh  v.  JarvU,  2  Mac.  &  O.  236 ;  Wood  v.  IF.,  10  Eq.  193, 
207  ;  even  whero  Fit  swore  that  he  was  not  aware  of  the  importance  of,  or 
forgot,  the  facts  misstated,  concealed,  or  omitted :  DaJgluh  v.  Jarvie,  nip. ; 
Cwton  y.  Bohinson,  16  Beav.  355 ;  Sheard  v.  Webb,  2  W.  E.  343 ;  and  see 
Thorpe  v.  Hughes,  3  My.  &  C.  742 ;  WJiiie  v.  Steinwaeks,  19  Vea.  83 ;  Brawn 
V.  Netoall,  2  My.  &  C.  558. 

And  this  rule  has  been  applied  when  the  cause  in  which  the  ex  parte 
injunction  was  thus  improperly  obtained  had  been  transferred  to  another 
branch  of  the  Court :  Sturgeon  y.  Hooker,  1  D.  &  S.  484 ;  or  where  the 
injunction  had  been  granted  by  the  L.  C.  in  yacation,  with  leaye  to  moye 
before  a  V.-C.  to  dissolye  it :  Pinchin  y.  X.  <fe  BI,  By,,  5  D.  M.  &  G. 
851. 

Where  an  ex  parte  injunction  has  been  diasolyed  on  the  ground  of  conceal- 
ment or  suppression  of  material  facts,  the  Pit  may  again  apply  for  an 
injunction  on  the  merits:  Fitch  y.  Boch/ort,  18  L.  J.  Ch.  458;  Joyce,  1267; 
and  where  on  motion  for  an  injimction  or,  in  the  altematiye,  to  continue  an 
interim  order,  it  appears  that  the  interim  order  was  obtained  by  suppression, 
the  Court  may  dischar^  the  ex  parte  order,  though  there  is  no  cross  notice 
of  motion,  and,  upon  eyidence,  grant  the  injunction  asked  for :  Boyoe  t.  Oill, 
W.  N.  (91)  108 ;  64  L.  T.  824. 

A  solr  who  in  applying  for  an  ex  parte  injunction  suppressed  a  fact  which 
he  thought  immaterial,  but  which  in  the  result  render^  the  undertaking  in 
damages  worthless,  was  held  personally  liable  both  in  costs  and  under  the 
undertaking :  Schmitten  y.  Faulks,  W.  Is .  (93)  64. 

A  motion  to  discharge  an  ex  parte  injunction  as  haying  been  obtained  by 
misrepresentation,  may  be  properly  made,  though  the  injunction  is  about  to 
expire :  Wimbledon  Local  Bd,  y.  Croydon  San,  Authority,  32  Ch.  D.  421, 
C.  A. 

An  ex  parte  injunction,  granted  on  an  undertaking  to  amend  the  writ 
which  was  not  fulfilled,  was  dissolyed  on  motion :  Spanish  Agency  y.  Spanish 
Corporation,  W.  N.  (90)  158 ;  63  L.  T.  161. 

On  dismissal  of  the  action,  the  injunction  is  dissolyed :  Oreen  y.  PuUford, 
2  Beay.  75 ;  as  also,  formerly,  on  allowance  of  a  demurrer,  eyen  with  leaye 
to  amend:  Schneider  y.  Lizardi,  9  Beay.  461,  468;  and  see  Harding  y. 
Tingey,  10  Jur.  N.  S.  873 ;  34  L.  J.  Ch.  13 ;  10  L.  T.  323 ;  12  W.  B. 
817. 

The  bankruptoy  of  a  sole  Pit  did  not  dissolye  an  injunction  preyiously 
obtained,  but  the  Deft  might  apply  to  haye  the  bill  dismissed  witnout  coste 
if  the  trustee  did  not  adopt  the  suit  within  a  reasonable  time ;  if  this  were 
not  done,  the  injimction  woidd  be  dissolyed :  Joyce,  1275 ;  Bobson,  595. 

An  injunction  granted  on  the  merits  was  not  in  general  dissolyed  by  a 
subsequent  amenmnent  of  the  bill,  though  the  amendment  was  made  without 
expressly  saying  the  injimction :  Harvey  y.  HaJl,  11  Eq.  31 ;  unless  the 
record  was  changed,  e.g.,  by  adding  a  Pit :  A.  O.  y.  Marsh,  16  Sim.  572 ;  or 
the  equity  on  which  the  injunction  was  obtained  was  displaced  or  materially 
altered  by  the  amendment :  Kerr,  635. 

And  though  it  has  been  the  common  practice,  it  is  not  necessaiy  for  the 
*  order  giying  leaye  to  amend  to  state  that  the  amendment  is  made  "  without 
prejudice  to  the  injunction  " :  Warburton  y.  L,  <fe  Bl,  By.,  2  Beay.  253;  and 
see  Pickering  y.  Hanson,  2  Sim.  488 ;  Pratt  y.  Archer,  1  S.  &  S.  433. 

For  ca^s  in  which  an  injunction  has  been  granted,  with  leaye  to  apply  to 
dissolye  if  circumstances  should  occur  to  make  its  continuance  unreasonable, 
see  Ecc.  Commra  y.  Kino,  14  Ch.  D.  213,  C.  A. ;  or  upon  the  rendering  of  an 
account  directed  by  the  order :  Mc^leody,  Jones,  24  Ch.  D.  289,  C.  A. 

Delay  and  acquiescence  in  an  injunction  may  depriye  a  Deft  of  his  right  to 
dissolye :  OlascoU  y.  Lang,  3  M.  &  Cr,  451 ;  2  Ph.  310 ;  FeisUl  y.  King*s  CdL, 
Camb,,  10  Beay.  491 ;  Bell  v.  Hull  dk  Selby  By.,  1  By.  Oa.  616;  Gordon  y. 
Chelt,  By,,  5  Beay.  229. 

A  motion  to  dissolye  was  not  allowed  to  stand  oyer  to  enable  Pit  to  cross- 
examine  Deft*s  witnesses :  Normanville  y.  Stanning,  10  Ha.  xx. ;  and  see 
Morg.  185. 

As  to  the  costs  of  a  motion  to  discharge  an  injunction,  which,  as  in  all 
proceedings  in  the  High  Court,  are,  by  0,  lxv,  1,  now  in  the  discretion  of 
the  Court,  see  Norton  y.  Nichols,  4.  K.  &  J.  475 ;  Spottiswoode  y.  Clarke,  2 
Ph.  154;  Cory  y.  Yarmouth  By,,  3  Ha.  593;  Dan.  1371. 
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PERPETUAL  INJUNCTIONS. 

Injunctions  are  made  perpetual  at  the  trial  for  the  purpose  of  protecting 
the  J?lt  when  his  right  has  been  established  in  the  action  oy  puttmg  an  end 
to  harassing  and  vexatious  liti^tion,  and  preventing  the  continuance  or 
repetition  of  illegal  and  unauthorized  acts ;  or  wherever  this  form  of  injunc- 
tion is  applicable  to  the  nature  of  the  relief  to  which  the  Pit  may  be 
entitled:  Kerr,  132;  Dan.  1873;  Joyce,  1315. 
Perpetual  injunctions  have  been  granted — 

— against  *'  setting  up  a  legal  estate  to  overturn  a  decree  for  performance 
of  trusts" :  see  Askew  v.  Poidterera*  Co,,  2  Vez.  89;  Acherleyy,  Vernon , 
2Eq.  Oa.  Ab.  527; 
— against  repeated  litigation  of  the  same  question  at  law  :  see  E,  Bath  v. 

Sherwin,  Prec.  Ch.  261 ;  4  Bro.  P.  0.  373 ; 
— to  prevent  multiplicity  of  suits  in  equity  in  respect  of  the  same  subject- 
matter:  see  Sheffield  Waterworks  v.  Yeomans,  2  Ch.  8;  Wealey,  W, 
Middlesex  Co.,  1  J.  &  W.  358 ;  Ellis  v.  D.  of  Bedford,  (1899)  1  Ch. 
494,  C.  A.,  sup,  p.  600; 
— to  quiet  possession  after  verdict,  and  account  of  mesne  profits  :  Edwin  v. 
Morris,  L.  C,  25  Jan.  1747,  A.  217 ;  Allen  v.  Donnelly,  5  Ir.  Ch.  236 ; 
— against  disturbing  any  person  nominated  to  an  incumbency  pursuant  to 
the  rif^ht  established  by  verdict,  and  staying  further  proceedings  in 
prohibition:  Hodgson  v.  Benison,  L.  C,  31  Jan.  1747,  A.  310;  and  see 
sup.  Form  1,  p.  721. 
Injunctions  have  also  been  made  perpetual  at  the  hearing  to  prevent  the 
repetition  of  acts  for  which  the  Deft  has  no  legal  authority,  as — 

— ^in  copyright  cases :  see  Macklin  v.  Richardson,  sup,  ;  Delfs  v.  DeUtmcUe, 

3E:.  &  J.  584; 
— and  in  trade  mark  cases :  see  Cariier  v.  CarliU,  31  Beav.  292 ;  Collins 
Co,  V.   Walker,  7  W.  B.  222;   Henderson  v.  Jorss,  sup,.   Sect.  VI., 
Form  5,  p.  624 ; 
— in  cases  of  threatened  acts  of  trespass  and  spoliation  in  assertion  of  an 
alleged  right  to  property :  see  Lovmdes  v.  Settle,  12  W.  B.  399 ;  Re 
Davies,  21  Q.  B.  D.  241. 
And  see  on  this  head  of  e(}uitable  relief,  Kerr,  132 — 136 ;  Joyce,  1317 ;  and 
for  further  instances,  see  this  chapter,  passim. 

As  a  general  rule,  the  injunction  cannot  be  made  perpetual  except  at  the 
trial :  see  Day  v.  8nee,  3  V.  &  B.  170 ;  but  it  may  be  done  on  motion  by 
consent :  Morrell  v.  Pearson,  12  Beav.  284 ;  and  in  Hume  v.  Beale,  31  Jan. 
1838,  MSS.,  the  only  object  of  the  suit  being  an  injunction,  the  Court,  at 
Deft*s  instance,  made  it  perpetual,  and  stayed  all  further  proceedings  in  the 
cause  on  payment  of  Pit's  costs  of  suit,  though  Pit  opposed  the  motion. 

A  perpetual  injunction  was  not  granted  in  aid  of  a  legal  right,  unless  clear, 
except  by  consent,  before  trial  at  law :  Mayor  of  Cardiff  v.  C,  W,  Co,,  4  D. 
&  J.  596 ;  and  see  this  question  discussed  in  ^.  6^.  v.  Boyle,  10  Jur.  N.  S.  309 ; 
10  L.  T.  290;  12  W.  B.  368 ;  swp„  Form  4,  p.  740. 

The  fact  that  the  injunction  has  been  acquiesced  in,  without  repetition 
of  the  acts  complained  of,  is  no  objection  to  the  injunction  being  made 
perpetual  at  the  nearing :  D,  Beaufort  v.  Morris,  6  Ha.  340,  350. 


Seciion  XXIII. — Bbeach  of  Injunction. 

1.  Committal  or  Attachment  for  breach  of  Injunction — O.  xlii,  7. 

Whebeas  by  an  order  dated  &c.  [recite  order  for  infunction']^ 
Now  upon  motion  &c.,  and  upon  [if  the]  Deft  appears,  hearing 
counsel  for  the  Deft  and]  reading  [if  the  Deft  does  not  appear,  an 
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affidavit  of  &c.,  filed  &c.,  of  service  of  notice  of  this  motion  on  the 
Deft]  the  said  order,  the  affidavit  of  &c.  [enter  evidence'] ;  And  this 
Court  being  of  opinion,  upon  consideration  of  the  facts  disclosed  by 
the  said  affidavit  of  &c.  [or  the  said  affidavits],  that  the  said  Deft  has 
been  ^iltj  of  a  contempt  of  this  Court  by  a  breach  of  the  said 
injunction,  doth  order  that  the  said  Deft  A.  do  stand  committed  to 
HoUoway  prison  for  his  said  contempt  [or  that  the  Pit  A.  be  at  liberty 
to  issue  a  writ  of  attachment  against  the  Deft  B.  for  his  said 
oontempt]. 

The  order  for  committal  for  breach  of  an  injunction  should  state  the 
affidavit  of  service  of  the  injunction  or  reetrainmg  order,  and  either  the 
affidavit  of  service  of  notice  of  motion  to  commit,  or  the  appeai-anoe  of 
counsel  for  the  Deft  on  that  motion :  Stephens  v.  WarkTnan,  11  W.  B.  503; 
8  L.  T.  232  ;  Gooch  v.  Mar$haU,  8  W.  R.  410. 

Since  Be  Van  Sandau,  1  Ph.  605,  it  is  usual  to  insert  in  the  order  an 
express  adjudication  on  the  oontempt,  as  held  the  better  form  in  a  case  of 
special  oontempt ;  but  such  adjudication  is  not  essential :  8,  C  ;  and  for 
orders  not  containing  any«  see  WiUon  v.  Colson,  L.  C,  26  Sept.  1850,  B.  1210; 
TruffiU  V.  Umpleby,  V.-C.  K.  B.,  3  July,  1851,  A.  894;  Belty,  ffustwick, 
V.-C,  12  July,  1815,  A.  1165. 

For  order  to  show  cause  against  committal  for  breach  of  injunction,  see 
Blanchnrd  v.  Caxothomti  6  Sim.  156. 

And  for  committal  for  breach,  both  sides  appearing,  see  Si,  John^s  CoU.  v. 
Carter,  V.-C,  8  Feb,  1839,  B.  173 ;  4  M.  &  0.  497. 


2.  Order  for  Committal  for  various  Periods  of  Persom  disobeying 

Injunction. 

Whereas  by  the  order  dated,  15  July,  1896,  it  was  ordered  that  the 
Deft  G.  P.,  his  undertenants,  agents,  and  servants,  should  be  perpetu- 
aUy  restrained  from  doing,  or  suffering  to  be  done  anything  which 
might  interfere  with  the  full  and  quiet  enjoyment  by  the  Pit  Wm. 
Seaward,  or  his  undertenants  of  the  premises  in  the  order  mentioned ; 
Now  upon  motion  &c.,  by  counsel  for  the  Pits,  and  upon  hearing 
counsel  for  E.  M.,  hereinafter  named,  and  G.  S.  hereinafter  named  in 
person,  no  one  appearing  for  the  Deft,  although  he  was  duly  served 
with  notice  of  such  motion  as  by  affidavit  appears,  and  upon  reading 
the  said  order,  the  following  affidavits  &c.  [enter  evidence^  an  affidavit 
of  &o.  being  an  affidavit  of  service  of  the  said  order  on  the  Deft ;  This 
Court  being  of  opinion,  upon  consideration  of  the  facts  disclosed  by  the 
evidence  aforesaid,  that  the  Deft  and  the  said  G.  S.  have  been  guilty 
of  a  contempt  of  this  Court  by  a  breach  of  the  said  injunction,  and 
that  the  said  E.  M.  has  been  also  guilty  of  a  contempt  of  this  Court 
in  aiding  and  abetting  in  such  breach  ;  Doth  order  that  the  Deft  G.  P. 
and  the  said  G.  S.,  and  the  said  E.  M.,  do  stand  committed  to  Hollo  way 
prison  for  the  said  contempt  for  the  following  periods,  the  Deft  and 
the  said  E.  M.  for  one  calendar  month  and  the  said  G.  S.  for  fourteen 
days.  Deft  and  the  said  G.  S.  and  E.  M.  to  pay, to  the  Pits  their 
costs  of  this  motion,  to  be  taxed  by  the  taxing  master. — Seaward  v. 
Pateraon,  North,  J.,  9  Feb.  1897,  A,  464;  S.  C,  C.  A.  16  Feb.  1897; 
(1897)  I  Cih.  645. 
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3.   Order  condoning  Contempt — Dejt  paying  Costs  of  Motion, 

This  Court  being  of  opinion  that  the  Defts  have  committed  (been 
guilty  of  a  contempt  of  this  Court  by)  a  breach  of  the  said  injunction, 
doth  order  that  the  Defts,  the  Mayor  &c.,  do  pay  unto  the  Pits  their 
costs  of  this  motion,  to  be  taxed  &c.  (but  at  the  suggestion  of  the 
Pits'  counsel  this  Court  doth  not  make  any  further  order  thereon). — 
Bigg  V.  Mayor,  Sfc.  of  London,  V.-C.  B.,  17  Nov.  1870,  A.  2828;  and 
see  Witt  v.  Corcoran,  V.-C.  B.,  12  Nov.  1875,  B.  1798 ;  2  Ch.  D.  69. 


4.  Sequestration  against  Local  Board  for  Breach  of  Injunction. 

Hecital  as  in  Form  1. — ''And  this  Court  being  of  opinion,  upon 
consideration  of  the  facts  disclosed  by  the  said  affidavits,  that  the 
Local  Board  of  Health  of  L— ,  in  the  county  of  &c.,  have  been 
guilty  of  a  contempt  of  this  Court  by  a  breach  of  the  said  injunction, 
doth  order  that  a  commission  of  sequestration  do  issue  directed  to 
certain  conmirs  to  be  therein  named  to  sequester  the  personal  estate, 
and  the  rents,  issues,  and  profits  of  the  real  estate  of  the  said  Local 
Board  of  Health  of  &c.,  until  the  further  order  of  this  Court." — 
Deft  W.,  as  the  derk  of  the  said  Local  Board,  to  pay  Pit's  costs  of  the 
application.— 2r«a^A  v.  WaUington,  V.-C.  W.,  17  Jan.  1867,  A.  210. 

Li  this  case  the  local  board  were  sued  by  their  clerk,  as  public  officer,  and 
were  not  named  as  the  Defts  in  the  record. 

For  similar  order,  see  Spokes  v.  Banbury  Board  of  Health,  V.-O.  W., 
25  Nov.  I860,  B.  2452 ;  1  Eq.  42.  In  this  case  the  local  board  were  made 
Defts,  and  the  bill  had  before  the  hearing  been  dismissed  against  the  clerk. 

See  also  Chld»mid  v.  Tunbridge  WdU  Commrs,  M.  fi.,  1  Aug.  1867, 
A.  2538. 


5.  Sequestration  against  Raihoay  Company  fw*  breach  of 

Undertaking, 

Whereas  by  an  order  &c.,  the  Defts,  the  M.  &c.  Co.  by  their 
counsel,  undertaking  &c.  {recite  the  order) ;  Now,  upon  motion  this  day 
made  &c.,  who  alleged  that  it  appears  by  the  affidavit  of  &c.,  that  the 
Defts  have  not  complied  with  their  said  undertaking,  by  permitting 
the  Pits  to  use  their  said  railway  and  conveniences  connected  therewith 
from  C.  to  S.,  and  upon  hearing  counsel  for  the  Defts,  and  reading 
the  said  affidavits  and  the  affidavit  of  &c. ;  And  this  Court  being  of 
opinion  that  the  Defts,  the  M.  &c.  Co.,  have  committed  (been  guilty 
of)  a  contempt  of  this  Court  in  not  complying  with  their  said  under- 
taking to  &c.  in  the  said  order  dated  &c.  mentioned,  doth  order  that  a 
commission  of  sequestration  do  issue  &c.  [Form  8]. —  G,  N.  Ry,  y, 
Manchester  By.,  V.-C.  K.  B.,  19  July,  1850  ;  Aug.  1850,  Order  varied, 
A.  1153,  1778,  1785. 

See  alw  4.-0^,  v.  O.  -PT.  By.,  V.-C.  K.  B.,  12  Nov.  1850,  4  P.  &  S,  89 ; 
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and  for  further  order  on  appeal,  on  Deft  undertaking  and  paying  Pit's  costs, 
to  stay  proceedings,  except  to  enforce  the  undertaking  and  payment  of  the 
costs,  lb.  96. 

NOTES. 

By  0.  XLii,  7,  '*  a  judgment  requiring  any  person  to  do  any  act  other  than 
the  payment  of  money,  or  to  abstain  from  doing  anything,  may  be  enforced 
by  writ  of  attachment  or  committal;  **  and  by  r.  24,  "eveiy  order  of  the 
Court  or  a  Jud^  in  any  cause  or  matter  may  be  enforced  agamst  all  persons 
bound  thereby  m  the  same  manner  as  a  judgment  to  the  same  effect." 

An  order  for  an  injunction  or  interim  restraining  order  must  be  implicitly 
obeyed:  Harding  v.  Tingey,  12  W.  R.  684;  34  L.  J.  Ch.  13;  10  Jur.  N.  S. 
872  ;  10  L.  T.  323 ;  Daw  v.  Eley,  1  Eq.  42 ;  even  though  the  order  may  not 
have  issued  regularly,  in  which  case  the  party  a£fected  should  move  to  dis- 
charge it :  RMiiaon  v.  Z.  Byron ^  Woodward  v.  King^  2  Dick.  703,  797 ;  3 
Swa.  626 ;  or,  in  the  case  of  a  writ  of  prohibition,  haye  been  improyidently 
issued :  Iveson  v.  Harris,  7  Ves.  255. 

It  is  open  to  the  party  charged  with  breach  of  an  injunction  to  show  that 
the  order  is  no  longer  in  force,  e.g.,  by  the  determination  of  a  patent  in 
restraint  of  a  breach  of  which  the  injunction  was  granted :  see  Daw  y.  EUy, 
3Eq.  496. 

If  the  injunction  goes  beyond  the  terms  in  which  others  haye  been 
granted,  or  the  reach  of  the  principle,  the  party  should  apply  to  the  Court  to 
alter  the  terms :  see  M.  Doivnshire  v.  L.  Sandys.  6  Ves.  109. 

But  on  application  against  persons  guilty  of  a  breach,  the  Court  giyes  them 
the  benefit  of  the  fact  mat  the  order  £ould  not  have  been  made  :  Drewry  y. 
Thacker,  3  Swa.  546 ;  Partington  y.  Booth,  3  Mer.  149. 

It  must  be  conclusiyely  shown  on  a  motion  to  commit  that  there  has  been 
an  actual  breach  of  the  order :  Mann  y.  Stephens,  15  Sim.  377 ;  Dawson  y. 
Paver,  5  Ha.  415,  424. 

And  see  Daugars  y.  Rivaz,  W.  N.  (66)  301 ;  14  L.  T.  348;  15  L.  T.  196. 

To  constitute  a  breach  of  the  injunction  it  is  not  necessary  that  the  order 
should  be  actually  seryed ;  seryice  of  the  signed  minutes  is  sufficient,  or  eyen 
notice  in  writing,  but  the  order  should  be  seryed  as  soon  as  it  can  be  obtained : 
see  sup,  p.  523.  But  there  must  be  no  delay  in  drawing  up  the  order :  BaU- 
man  y.  Wiatt,  11  Beay.  587 ;  and  see  Joyce,  1325. 

Notice  by  telegram  that  tiie  order  has  been  made  is  sufficient :  Re  Bryant, 
4  Ch.  D.  98 ;  The  Seraglio,  10  P.  D.  120 ;  but  in  order  to  fix  with  contempt 
a  person  disregarding  such  a  notice,  it  must  be  shown  beyond  reasonable 
doubt  that  he  had,  in  fact,  notice  of  tlie  order :  Exp,  Langley,  13  Ch.  D.  110; 
UniUd  Telephone  Co.  y.  Dale,  25  Ch.  D.  788 ;  and  if  his  bond  fide  belief  that 
no  injunction  has  been  ercLnted  is  not,  in  the  circumstances,  unreasonable, 
he  wul  not  be  committed  for  breach :  Exp.  Langley,  sup. 

A  person  committing  a  breach  of  an  undertalung  is  liable  to  be  punished 
in  the  same  way  (by  committal,  or  by  payment  of  the  costs  occasioned  by  his 
breach)  as  iihe  had  committed  a  breach  of  an  injunction :  L.  &  Birm.  Ry,  y. 
Grand  Junction  Canal  Co.,  1  Ry.  Ca.  224;  Lawford  y.  Spicer,  2  Jur.  N.  S. 
564 ;  O.  N.  Ry.  y.  Manchester  Ry.,  sup.  Form  5,  p.  745 ;  Neath  Canal  Co.  y. 
Ynisarwed  Resolven  Co.,  10  Ch.  450;  Calloiu  y.  Young,  56  L.  J.  Ch,  690; 
55  L.  T.  543. 

Undertakings,  whether  positiye  or  negative,  are  to  be  enforced  by  com- 
mittal, and  not  by  attachment  (notwithstanding  HaXford  y.  Hardy,  W.  N. 
(99)  243 ;  81  L.  T.  721) ;  seryice  of  the  order  embodying  the  undertaking  is 
not  necessary :  D.  y.  A.  <k  Co.,  (1900)  1  Ch.  484. 

[The  Court  refused  to  enforce  that  part  of  an  undertaking  which  had  been 
given  by  mistake :  Mullins  v.  Howell,  11  Ch.  D.  763 ;  and  see  Scott  y.  Moxon, 
81  L.  T.  774. 

As  to  enforcing  an  undertaking  by  a  solr  given  out  of  Court,  see  Re 
Woodfin  and  Wray,  51  L.  J.  Ch.  427 ;  30  W.  R.  422 ;  and  aa  to  the  nature  of 
an  undertaking  by  solr  to  enter  an  a|)pearance,  and  that  an  application  for 
attachment  for  breach  should  be  intituled  in  the  matter  of  the  solr,  see 
Re  Kerly,  Son  &  Verden,  r  1901)  1  Ch.  467,  C.  A. 

An  undertaking  to  make  a  road  was  enforced  by  giving  the  other  party 
liberty  to  do  the  work,  and  apply  to  the  Court  for  repayment  of  the  expense : 
MoHim^r  y.  Wilson,  31  W.  R.  927. 
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In  practice  an  actual  committal  is  seldom  pressed  for  or  directed,  the  more 
usual  order  being  that  Deft  do  pay  the  costs  of  the  application :  see  Form  3, 
p.  745. 

And,  d  fortiori,  when  the  breach  is  not  wilful,  the  parties  will  not  be 
committed,  but  be  ordered  to  pay  costs :  Bullen  v.  Ovey,  16  Ves.  144 ;  Leonard 
V.  Attwell,  17  Ves.  386;  ana  so  when  the  injunction  issued  irregularly: 
Partington  v.  Booth,  3  Mer.  149 ;  Drewry  v.  Thacker,  3  Swa.  546 ;  or  the  Deft 
has  taken  some  steps  to  put  himself  in  the  right :  Cornish  v.  Upton,  4  L.  T. 
862 ;  but  motions  to  commit  for  the  mere  purpose  of  obtaining  an  apology 
and  costs  will  not  be  encouraged :  Plaiing  Co,  v.  Farquharson,  17  Ch.  D.  49 ; 
and  9^  Re  Martindale,  (1894)  3  Gh.  193,  ante,  pp.  466,  467. 

Deft  is  entitled  to  appeal  from  such  an  order,  which  is  virtuallj  a  decision 
against  him  on  the  merits,  and  not  an  order  as  to  costs  only  within  Jud.  Act, 
1873,  8.  49:  Witt  v.  Corcoran,  2  Ch.  D.  69;  Stevens  v.  Mei.  DisU  By,  Co.y  29 
Ch.  D.  60. 

And  an  appeal  lies  from  a  refusal  to  commit  for  contempt :  Jarmain  y. 
Chatterton,  20  Ch.  D.  493,  C.  A. ;  explaining  Ashioorth  v.  Outram  (No.  2),  5 
Ch.  D.  943,  C.  A. 

A  party  enjoined  from  doing  a  certain  act,  who  is  afterwards  present 
aiding  and  abetting  it  when  done,  acts  in  breach  of  the  injunction  :  St.  John*s 
Coll.  V.  Carter,  4  M.  &  Cr.  497. 

Though  an  injunction  does  not  embrace  '*  servants  and  agents,"  if  an 
a^^nt  Knowingly  aids  in  the  breach,  he  may  be  committed  for  contempt,  as 
obstructing  the  course  of  justice:  L.  Wellesley  y.  E.  Momington,  11  Bear. 
180,  181 ;  Smith' Barry  v.  Dawson,  27  L.  E.  Ir.  558 ;  although  not  a  party  to 
the  action :  Seaward  v.  Paterson,  (1897)  1  Ch.  545,  C.  A.  {a.  v.  as  to  distmc- 
tion  between  committals  for  breach  and  for  aiding  and  abetting) ;  and  see 
Hodson  V.  Coppard,  29  Beay.  4,  that  an  injunction  to  restrain  A.,  nis  servants 
and  agents,  m>m  carrying  on  a  particular  trade  will  not  affect  A.*s  tenants; 
and  Avery  y.  Andrews,  51  L.  J.  Ch.  414 ;  46  L.  T.  279 ;  30  W.  R.  564 ;  where 
an  appointment  of  new  trustees  was  held  to  be  a  device  to  evade  an  injunc- 
tion against  existing  trustees. 

A  Deft  who  has  no  notice  of  the  order  is  liable  to  pay  the  costs  of  motion 
(to  commit)  for  a  breach  of  the  order  by  his  servants :  Rantzen  y.  Rothschild, 
14  W.  R.  96 ;  13  L.  T.  399 ;  and  see  Burgess  v.  Hills,  26  Beay.  244,  249,  that 
the  right  to  an  injunction  carries  costs. 

A  husband  is  not  liable  for  the  breach  of  an  injunction  (against  himself 
and  wife)  committed  by  the  wife  living  separate  and  apart  from  him :  Hope 
y.  Carnegie  (1),  7  Eq.  254 ;  and  in  such  case  he  is  entitled  to  an  order  for  her 
to  appear  separately  in  all  further  proceedings  in  the  suit :  S.  C.  (2),  7  Eq . 
263. 

The  breach  of  an  injunction  by  a  public  body,  or  by  persons  haying  the 
privilege  of  Parliament,  will  be  pimished  by  sequestration :  see  Spdies  y. 
Banhury  Board,  1  Eq.  42 ;  Heath  v.  Wallington,  sup.  Form  4 ;  Robinson  v. 
L.  Byron,  2  Dick.  703 ;  Rantzen  v.  Rothschild,  14  W.  R.  96 ;  though  cases  of 
gross  contempt  by  privileged  persons,  or  individual  acts  of  sotting  the  order 
of  the  Court  at  defiance  by  members  of  a  public  body,  may  be  punished  by 
committal:  Lechmere  Charlton^s  case,  2  M.  ft  Cr.  316;  iVellesley^s  case,  2 
B.  &  M.  639;  Cumberland  v.  Richards,  M.  R.,  8  June,  1859,  B.  1776  (order 
to  commit  members  of  the  Croydon  Local  Board  individually  for  breach  of 
injunction  issued  against  the  board  generally). 

And  generally  as  to  breach  of  injunction,  see  Kerr,  637—646;  Joyce, 
1321 ;  Dan.  1373  et  seq. 
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Section  XXTV. — Costs  of  Action  for  Injunction. 

In  order  to  entitle  a  Pit  to  costs  of  action  for  an  injunction  in  pursaance 
of  a  legal  right  (e.y.,  cop3niglit),  he  is  not  bound  to  ^ve  any  preliminary 
notice  to  the  Pit :  Cooper  v.  Whittingham,  16  Ch.  D.  501 ;  Witmann  t. 
Oppfnheim,  27  Ch.  D.  260. 

In  general,  an  infringer  of  a  legal  right  is  liable  to  pay  the  costs  of  an 
u4>tion  for  an  injunction  although  he  has  acted  innocently:  Vpmann  y. 
ForrcBUr^  24  Ch.  D.  231 ;  Witmann  v.  Oppenheim^  sup. ;  but  where  a  fall 
and  suiBcient  undertaking  is  offered  by  the  Def t«  the  Pit  ought  to  accept  it : 
Jenkins  v.  Hope^  (1896)  1  Ch.  278;  and  where  in  a  patent  action  the  Pit 
notwithstanding  such  an  offer  persisted,  the  Court,  on  the  Deft's  giving  the 
undertaking,  declined  to  grant  an  injunction,  but  gave  to  Pit  costs  down  to 
the  date  of  the  offer  and  the  costs  of  the  day's  appearance,  and  to  the  Deft 
the  other  costs  subsequent  to  the  offer :  Jenkins  v.  Hope,  sup, ;  Snuggs  t. 
Seyd  and  Kelly's  Credit  Index  Co.,  W.  N.  (94)  95. 
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Section  I. — Appointment  of  Beceiver. 

1.  Order  for  reference  to  Chambers  to  appoint  Receiver  of  Seal  and 

Personal  Estate, 

This  Court  or  the  Judge  doth  order  that  a  proper  person  be  appointed 
to  receiye  the  rents  and  profits  of  the  real  [freehold  and  {or)  leasehold] 
estates  [Ifso^  and  to  collect  and  get  in  the  outstanding  personal  estate] 
of  B.y  the  testator  [or  intestate]  in  the  pleadings  [or  summons  or  writ] 
named  [or  the  rents  and  profits  of  the  real  &c.  estates  comprised  in 
the  indenture  dated  &c.,  in  &c.  mentioned] ;  And  the  tenants  of  the 
said  real  [freehold  and  (or)  leasehold]  estates  are  to  attorn  and  pay 
their  rents  in  arrear  and  growing  rents  to  such  receiver ;  (And  it  is 
ordered  that  the  Defts  G.  and  D.,  the  exors  of  the  will  of  the  testator 
[or  admors  of  the  effects  of  the  intestate],  deliver  over  to  such  receiver 
all  securities  in  their  hands  for  such  outstanding  personal  estate, 
together  witS  all  books  and  papers  relating  thereto ;)  And  it  is  ordered 
that  such  receiver  do  pass  his  accoimts,  and  pay  his  balances  as  the 
Judge  shall  direct. 

For  order  made  upon  an  ex  parte  application  before  service  of  the  writ 
in  the  action,  see  Hollingdrake  v.  Beaton^  3  Dec.  1875,  A.  1778;  S.  C.  {Re 
E.'s  Estate,  H,  v.  H,),  1  Ch.  D.  276 ;  followed  in  Sutton's  Estate,  Vaughan  v. 
Murphy,  V.-C.  H.,  21  Dec.  1878,  B.  2067. 

For  the  appointment  ex  parte  of  a  receiver  when  service  of  the  (bill)  on 
Deft  could  not  be  effected  from  his  having  absconded,  see  L,  &  S.  W,  Ry,  v. 
Facey,  19  W.  E.  676. 

The  directions  to  allow  a  salary,  and  for  giving  security,  and  for  leave  to 
sue  for  debts  are  now  omitted,  as  unnecessary,  the  Judge  in  Chambers  having 
all  requisite  powers :  and  see  O.  L,  16 — 18. 

For  forms  of  application^  see  D.  C.  F.  860  et  seq. 


2.  Order  appointing  Beceiver  by  name  of  Real  and  Personal  Estate. 

This  Court  or  the  Judge  doth  appoint  A.  of  &c.  upon  his  first 
giving  security  to  receive  &c.  [Form  1,  doum  to  words  ^^  relating 
thereto  "],  and  it  is  ordered  that  the  said  A.  do  pass  his  accounts,  and 
do  pay  his  balances  as  the  Judge  shall  direct. 
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3.  Subsequent  Order  in  Chambers  appointing  Receiver  after  reference 

from  Court y  as  in  Form  1. 

Upok  the  application  of  the  Pit,  and  upon  hearing  the  bqIt  for  the 
applicant  and  Deft,  and  upon  reading  an  order  dated  &c.  {Order  im 
Form  1),  an  affidavit  of  &c.,  filed  &c.  {of  fitness  of  the  receiver^  and 
the  recognizance  and  bond  {if  so)  hereinafter  mentioned,  the  Jadge 
haying  approved  of  A.,  of  &c.,  as  a  proper  person  to  be  appointed 
receiver  as  hereinafter  mentioned,  pursuant  to  the  said  order,  dated 
&c.,  and  the  said  A.  having  given  security  pursuant  to  O.  i.,  16,  bv 
entering  into  a  recognizance,  together  with  C.  and  D.  as  his  sureties, 
dated  &c.,  and  {ifso^  a  bond  dated  &c.,  together  with  G.  and  D.  as  his 
sureties)  which  has  {or  have)  been  approved  by  the  Judge  and  duly 
enrolled ;  The  Judge  doth  appoint  the  said  A.  to  receive  {follow  the 
terms  of  order  read) ;  And  it  is  ordered  that  the  said  A.  do,  on  Ihe  — 
day  of  — ,  19 — ,  and  the  same  day  in  each  succeeding  year  {or  other 
period  fixed),  leave  at  the  Chambers  of  the  Judge  his  (annual)  account 
as  such  receiver;  And  it  is  ordered  that  the  said  A.  do  pass  his 
accounts  and  pay  his  balances  as  the  Judge  shall  direct. 

As  to  form  and  mode  of  application,  see  D.  C.  F.  870. 

4.  Order  appointing  Receiver  by  namcy  and  to  act  before  Security 

given. 

A»D  the  Pit,  by  his  counsel,  undertaking  to  be  answerable  for  what 
A.  B.,  as  receiver  hereinafter  appointed,  shall  receive  or  become  liable 
to  pay,  untiT  he  shall  have  given  security  as  hereinafter  directed ;  This 
Court  doth  appoint  A.,  of  &c.,  to  receive  &o.  \^Form  1  down  to  words 
''  relating  thereto  "] ;  And  it  is  ordered  that  the  said  receiver  A.  do  act 
at  once ;  And  it  is  ordered  that  the  said  receiver  A.  do,  on  or  before 
the  —  day  of  — ,  19 — ,  give  security  pursuant  to  0.  l,  16 ;  And  it  is 
ordered  that  the  said  receiver  A.  do  pass  his  accounts  and  pay  his 
balances  as  the  Judge  shall  direct. — See  Tyler  v.  Charrington,  M.  B., 
23  March,  1876,  B.  730. 

In  Hunt  V.  Li/e  Assoc  of  Scotland,  Kekewich,  J.,  20  July,  1893,  A.  1073, 
the  Pit,  in  addition  to  being  answerable  for  the  receipts  of  the  receiver,  gave 
a  charge  for  the  same  on  money  payable  to  the  Pit  under  an  indenture  in  the 
writ  mentioned.  The  form  of  undertaking  for  the  receiver  given  above  was 
approved  of  by  the  Judges  of  the  Chancery  Division. — See  Memorandum  in 
l&gistrar's  Office,  Mar(£,  1900,  and  W.  N.  (00)  68. 

6.  Order  appointing  a  Receiver  by  name,  subject  to  his  giving  Security 

before  Order  drawn  up,  0.  l,  17. 

Upon  motion  on  the  —  day  of  — ,  19 — ^  made  unto  this  Court  by 
counsel  for  — ,  and  upon  hearing  counsel  for  — ,  and  upon  reading 
{enter  evidence  inter  alia)  an  affidavit  of  ,  filed  &c.  {of  fitness  of 

reeeiver)^  and  the   recognizance  (and,  if  sOy  the  bond)  hereinafter 
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mentioiied,  and  A.,  hereinafter  mentioned,  haying  given  secariiy 
pursuant  to  0.  l,  16,  by  entering  into  a  recognizance  with  0.  and  D. 
as  his  sureties  — ,  dated  the  —  day  of  — ,  19 —  (and,  if  so^  a  bond, 
dated  &c.,  together  with  C.  and  D.  his  sureties),  which  has  (or  have) 
been  approved  by  the  Judge  and  duly  enrolled;  This  Court  doth 
appoint  A.,  of  &c.,  to  receive  the  rents  and  profits  of  the  real  estate, 
and  to  collect  and  get  in  the  outstanding  personal  estate  of  the  above- 
mentioned  testator,  and  the  tenants  of  the  said  real  estate  are  to  attorn 
and  pay  their  rents  in  arrear  and  growing  rents  to  the  said  A.  as  such 
receiver ;  And  it  is  ordered  that  the  Deft,  the  executor  of  the  will  of 
the  said  testator,  do  deliver  over  to  the  said  A.  as  such  receiver  all 
securities  in  his  hands  for  such  outstanding  personal  estate,  together 
with  all  books  and  papers  relating  thereto  ;  And  it  is  ordered  that  the 
said  A.  do,  on  the  —  day  of  — ,  19 — ,  and  the  same  day  in  each  suc- 
ceeding year,  leave  in  the  Chambers  of  the  Judge  his  annual  account 
as  such  receiver,  and  do  pass  his  accounts  and  pay  his  balances  as  the 
Judge  shall  direct. 

6.  j^ote  to  be  signed  hy  the  Registrar  pending  completion  of  above 

Order, 

A.  V.  B. 

Adjoxtbned  to  Chambers,  pursuant  to  0.  l,  17,  to  settle  security  to 
be  given  by  A.,  of  &c.,  the  receiver  appointed,  on  giving  security,  to 
receive  the  rents  and  profits  of  the  real  estate,  and  to  collect  and  get  in 
the  outstanding  personal  estate  of  the  testator.  The  order  will  be 
completed  on  the  Master's  note  of  security  having  been  given,  and  of 
the  times  fixed  for  bringing  in  the  accounts. 

Dated  the  —  day  of  — ,  19—.  X.  Y.  Z., 

Eegistrar. 


7.  Plaintiff  appointed  Interim  Receiver  before  Appearance. 

Upon  the  appeal  &c.  (ex  parte),  and  the  Pit  by  his  coimsel  under- 
taking &c..  Let  the  Deft  E.  be  restrained  from  parting  with  any  of 
the  furniture  and  chattels  of  the  Deft  mentioned  in  &c.,  until  &c. ; 
Let  a  proper  person  be  appointed  to  receive  the  said  furniture  and 
chattels ;  And  this  Court  doth  appoint  the  Pit  to  receive  the  said  furni- 
ture and  chattels  for  fourteen  days  from  the  date  of  this  order,  or 
tintil  the  appointment  of  such  receiver ;  Let  the  Deft  E.  deliver  over 
the  said  furniture  and  chattels  to  the  Pit  as  such  receiver. — Taylor  v. 
Eckersley,  0.  A.,  16  March,  1876,  B.  410 ;  2  Ch.  D.  302. 


8.  Pit  appointed  Interim  Receiver  till  Motion  heard. 

This  Court  {or  the  Judge)  doth  appoint  the  Pit  without  giving  secu- 
rity receiver  of  &c.,  and  to  collect  and  get  in  the  outstanding  estate  of 
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the  teBfcator  until  the  Pit's  notice  of  motion  for  a  receiyer  which  ia  to 
be  given  for  the  —  day  of  — ,  19 — ,  shall  be  disposed  of ;  And  Let  the 
Defts  deliver  over  to  the  said  Pit  all  securities  in  their  hands  for  such 
outstanding  personal  estate  together  with  aU  books  and  papers  relating 
thereto ;  And  Let  the  Pit  as  such  receiver  pass  his  accounts  and  pay 
the  balances  which  shall  be  certified  to  be  due  from  him  as  the  Judge 
shall  direct,  he,  by  his  counsel,  imdertaking  not  to  deal  with  the  pro- 
perty except  under  the  direction  of  the  Court. 


0.  Third  Person  appointed  Interim  Receiver  till  Motion  heaixl. 

And  the  Pit  by  his  counsel  undertaking  to  be  answerable  for  what 
A.,  as  receiyer  hereinafter  appointed  shall  receive  or  become  liable 
to  pay,  This  Court  {or  the  Judge)  doth  appoint  A.  of  &c.,  receiver  of 
&c.,  and  to  collect  and  get  in  the  outstanding  persgnal  estate  of  the 
testator  imtil  the  Pit's  notice  of  motion  for  a  receiver,  which  is  to  be 
given  for  the  —  day  of  — ,  19 — ,  shall  be  disposed  of.  And  Let  the 
Defts  deliver  over  to  the  said  A.,  as  such  receiver,  all  securities  in  Iheir 
hands  for  such  outstanding  personal  estate,  together  with  aU  books 
and  papers  relating  thereto ;  And  it  is  ordered  that  such  receiver  do 
pass  his  accounts  and  pay  the  balances  which  shall  be  certified  to  be 
due  from  him  as  the  Judge  shall  direct. 


10.  Receiver  and  Manager  of  Partnership — Pit  appoints  Intmm 
Receiver  and  Manager  until  appointment  of  Receiver  and  Manager. 

This  Court  doth  appoint  the  Pit  without  giving  security,  to  collect, 
get  in  and  receive  the  debts  now  due  and  outstanding,  and  other  assets, 
property  or  effects  belonging  to  the  partnership  business  carried  on 
between  the  Pit  and  Deft  as  in  the  writ  mentioned,  and  to  manage  the 
same  until  a  receiver  of  such  business  be  duly  appointed  as  hereinafter 
directed ;  And  Let  the  Deft  deliver  over  to  the  Pit,  as  such  interim 
receiver  and  manager,  all  the  stock-in-trade  and  effects  of  the  said 
partnership  and  also  all  securities  in  his  hands  for  such  outstanding 
partnership  estate,  together  with  all  books  and  papers  relating  thereto ; 
And  Let  the  Pit  as  such  receiver  and  manager  pass  his  accounts  and 
pay  the  balances  which  shall  be  certified  to  be  due  from  him  as  the 
Judge  shall  direct,  he  by  his  counsel  undertaking  not  to  deal  with  the 
property  except  imder  the  direction  of  the  Court ;  And  Let  a  proper 
person  be  appointed  receiver  of  the  partnership  business,  and  to 
collect,  get  in  and  receive  the  debts  now  due  and  outstanding,  and 
other  assets,  property  and  effects  belonging  to  the  said  partnership 
business,  and  to  manage  the  same ;  But  such  person  is  not  to  act  as 
manager  for  more  than  six  months  from  the  date  of  his  appointment 
without  the  leave  of  the  Judge  ;  And  Let  the  Pit  deliver  over  to  such 
receiver  and  manager  when  appointed  all  the  stock-in-trade  and  effects 
of  the  said  partnership  and  all  securities  in  his  hands  for  such  out- 
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standing  partnership  estate  together  with  all  books  and  papers  relating 
thereto  ;  And  let  such  receiver  and  manager  out  of  the  first  moneys  to 
be  received  pay  the  debts  now  due  and  to  become  due  from  the  said 
partnership ;  And  Let  such  receiver  and  manager  pass  his  accounts 
and  pay  the  balances  which  shall  be  certified  to  be  due  from  him  as 
the  judge  shall  direct. 

For  interim  injunction  against  parting  with  or  dealing  with  racehorses, 
with  order  appointing  Pit  interim  receiver  without  giving  security,  and 
x)rdering  Deft  to  deliver  over  the  horses  to  Pit  as  such  receiver,  Pit  under- 
taking not  to  part  or  deal  with  them  except  under  the  direction  of  the 
Court,  see  Johnson  v.  Bayley,  V.-C.  B.,  30  Nov.  1876,  A.  1847;  and  for  a 
similar  form  of  order,  see  Harrison  v.  Kidd,  M.  R.,  16  Dec.  1876,  A.  1994. 

For  interim*  appointment  upon  interlocutory^  application  by  mort^gee 
of  a  receiver  and  manager  of  an  hotel  without  giving  security,  with  injunc- 
tion restraining  Defts  (mortgagors)  from  interfering  with  the  management 
of  the  business  and  the  possession  of  the  hotel,  with  directions  for  appoint- 
ment of  a  proper  person,  upon  first  giving  security,  to  receive  the  rents  and 
profits  and  to  manage  the  business,  the  interim  receiver  to  del^er  up  to  the 
receiver  and  manager,  when  so  appointed,  all  the  stock-in-trade  and  effects 
of  the  business,  and  all  licences,  books,  and  papers  relating  thereto,  see 
Truman  &  Co,  v.  Redgrave,  18  Ch.  D.  647,  550  ;  (see  Form  15,  infra) ;  and  see 
also  Tayl&r  v.  Siypur,  62  L.  T.  828. 


11.  Solvent  Partner  appointed  Receiver  and  Manager  of  Business, 

Appoint  the  Deft  Or,  E.  B.,  with  a  salary  to  be  fixed  by  the  Judge, 
to  collect,  get  in,  and  receive  the  debts  now  due  and  outstanding,  and 
other  assets,  property,  and  effects  belonging  to  the  business  of  distillers 
and  wine  and  spirit  merchants  lately  carried  on  by  the  Deft  in  partner- 
ship with  the  above-named  G.  B.,  H.  C.  B.,  and  W.  B.  [^bankrupts  of 
whose  property  the  Pits  were  trustees^  and  out  of  the  first  moneys  to  be 
received  to  pay  the  debts  due  and  the  current  expenses  of  the  said 
business,  and  to  manage  and  carry  on  the  same  as  a  going  concern 
until  judgment  or  further  order ;  Deft  to  give  security  within  fourteen 
days ;  And  Let  the  Deft  forthwith  furnish  to  the  Pits  proper  accounts 
of  the  said  business  up  to  the  date  of  this  order,  And  Let  him  from 
time  to  time  furnish  such  further  accounts  as  the  Pits  may  reasonably 
require,  and  allow  the  Pits  at  all  reasonable  times  access  to  inspect  all 
the  books  and  papers  relating  to  the  partnership  business ;  And  Lot 
the  Deft,  as  and  when  the  balance  in  his  hands  shall  amount  to  such  a 
sum  as  shall  be  fixed  by  the  Judge,  pay  so  much  thereof  as  the  Judge 
shall  direct  into  the  L —  Street  Branch  of  P —  and  A —  Banking  Co. 
in  the  joint  names  of  the  Pits  E.  H.  C.  and  J.  B.  and  himself,  and  on 
such  days  as  the  Judge  shall  direct  leave  at  the  Chambers  of  the  Judge 
his  accounts  as  such  receiver. — See  Collins  y.  Barker,  Stirling,  J., 
13  Jan.  1893,  A.  8;  (1893)  1  Ch.  678. 

12.  Reference  to  Chambers  to  appoint  Receiver  and  Manager  of 

Partnership, 

This  Court  [or  the  Judge]  doth  order  that  a  proper  person  be 
appointed  to  get  in  and  receive  the  debts  now  due  and  owing,  and 
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other  assets,  property,  or  effects  belonging  to  the  partnership  businesB 
carried  on  between  the  Pits  and  Deft  under  the  title  of  —  as  in  the 
writ  mentioned,  and  to  manage  the  same  (so  far  as  relates  to  any  con- 
tracts subsistiDg  on  the  —  day  of  — ,  19 — ),  and  either  party  is  to  be  at 
liberty  to  propose  himself  as  such  receiver  and  manager,  but  such 
manager  is  not  to  act  beyond  the  —  day  of  — ,  19 — ,  without  the  leave  of 
the  Judge ;  And  Let  the  Deft  deliver  over  to  such  receiver  and  manager 
all  the  stock-in-trade  and  effects  of  the  said  partnership  business, 
together  with  all  books  and  papers  relating  thereto,  And  Let  the  said 
receiver  and  manager,  out  of  the  first  moneys  to  be  received,  pay  the 
debts  due  and  to  become  due  from  the  said  partnership ;  And  Let  such 
receiver  and  manager  pass  his  accoimts  and  pay  the  balances  whidi 
shall  be  certified  to  be  due  from  him  as  the  Judge  shall  direct. 

13.  Appointment  of  named  Person  Interim  Receiver  of  personal 
Estate  of  Testator  and  Manager  of  Testator's  Btmness  until 
a  legal  Represve  constituted. 

And  the  Pit,  by  his  counsel,  imdertaking  to  be  answerable  for  what 
A.  B.,  as  receiver  and  manager  hereinafter  appointed,  shall  receive  or 
become  liable  to  pay,  until  he  shall  have  given  security  as  hereinafter 
directed,  this  Court  [or  the  Judge]  doth  appoint  A.  B.,  of,  &c.,  until  a 
legal  represve  of  the  above-named  testator  C.  D.  shall  have  been  con- 
stituted to  collect  and  get  in  the  outstanding  personal  estate  of  the  said 
testator  C.  D.,  and  to  manage  the  business  of  [state  nature  of  business] 
lately  carried  on  by  the  said  testator  0.  D.  at  —  in  the  county  of  — ; 
And  Let  the  said  receiver  and  manager  A.  B.  act  at  once.  And  Let  the 
.  said  receiver  and  manager  A.  B.,  on  or  before  the  —  day  of  — ,  19 — , 
give  security  pursuant  to  0.  l,  16;  And  Let  the  Defts  deliver  over 
to  the  said  A.  B.,  as  such  receiver  and  manager,  all  the  stock-in-trade 
and  effects  of  the  said  business,  and  also  all  securities  in  the  hands  of 
the  said  Defts,  or  either  of  them,  for  such  outstanding  personal  estate, 
together  with  aU  books  and  papers  relating  thereto ;  And  Let  the  said 
receiver  and  manager  A.  B.,  out  of  the  first  moneys  to  be  received, 
pay  the  debts  due  and  to  become  due  from  the  said  business; 
And  Let  the  said  receiver  and  manager  A.  B.  pass  his  accounts  and  pay 
the  balances  which  shall  be  certified  to  be  due  from  him  as  the  Judge 
shall  direct. 

14.  Appointment  of  named  Person  Interim  Receiver  of  Testator's  real 
and  personal  Estate  until  Motion  heard  and  Interim  Injunction 
against  dealing  with  Testator's  Estate — Pit  undertaking  for 
Interim  Receiver  and  in  Damages. 

And  the  Pit,  by  his  counsel,  undertaking  to  be  answerable  for  what 
A.  B.,  as  receiver  and  manager  hereinafter  appointed,  shall  receive  or 
become  liable  to  pay,  and  also  undertaking  to  abide  by  any  order  this 
Court  may  make  as  to  damages,  in  case  this  Court  should  hereafter 


SECT.  I.]  Appointment  of  Receiver.  755 

be  of  opinion  that  the  Deft  shall  have  sxistained  any  by  reason  of  this 
order  which,  the  Pit  ought  to  pay,  this  Court  ^or  the  'Judge]  doth 
hereby  appoint  A.  B.,  of  &c.,  without  giving  security,  to  receive  the 
rents  and  profits  of  the  real  estate,  and  to  collect  and  get  in  the  out- 
standing personal  estate  of  A —  deceased,  the  above-named  testator, 
until  the  Pit's  notice  of  motion  for  a  receiver,  which  is  to  be  given  for 
the  —  day  of  — ,  19 — ,  shall  be  disposed  of ;  And  Let  the  tenants  of 
the  said  real  estate  attorn  and  pay  their  rents  in  arrear  and  growing 
rents  to  the  said  A.  B.  as  such  receiver ;  And  Let  the  Defts  D.  and  E. 
deliver  over  to  the  said  A.  B.  as  such  receiver  all  securities  in  their  hands 
for  such  outstanding  personal  estate,  together  with  all  books  and 
papers  relating  thereto ;  And  Let  the  said  A.  B.  pass  his  accoimts  and 
pay  the  balances  that  shall  be  certified  to  be  due  from  him  as  the  Judge 
shall  direct ;  And  Let  the  Defts  D.  and  E.  be  restrained,  until  after 
the  said  Pit's  motion  for  a  receiver  shall  be  disposed  of,  from  disposing 
of  or  otherwise  dealing  with  the  estate  of  the  said  testator  A.,  or  any 
part  thereof. 

15.  Intefim    Receiver  and  Manager  of  Hotel  upon  Interlocutory 

Application  by  Pits  {mortgagees)  without  giving  Security^  with 
Ipjunction  restraining  Defts  (mortgagors)  from  Interference^ 
and  with  Directions  for  Appointment  of  Proper  Person — 
Interim  Receiver  to  Deliver  up  to  such  Proper  Person  all 
Stock-in^tradCj  Licences^  8fc. 

Upok  motion  &c.  for  the  Pits,  and  upon  hearing  counsel  for  the 
Defts,  And  the  Pits  by  their  counsel  undertaking  for  receipts  &c, 
of  H.  S. ;  This  Court  doth  appoint  H.  S.,  of,  &c.,  without  giving 
security,  receiver  of  the  rents  and  profits  of  the  A.  Hotel,  situate 
at  — ,  and  to  manage  the  business  of  a  licensed  victualler  carried  on 
thereon ;  Direction  for  the  Pits  and  Defts  to  deliver  over  to  H.  S. 
[aU  the  stock-in-trade  and  effects  of  the  said  business,  and^  all  books^ 
papers,  and  licences  relating  to  the  said  business  ;  Direction  for  H.  8. 
to  pass  his  accounts  and  pay  his  balances  into  Court ;  And  Let  the 
Defts,  C.  E.  and  T.  W.,  be  restrained  from  interfering  with  the 
management  of  the  said  business  and  the  possession  of  the  aforesaid 
premises  ;  Directions  for  a  proper  person  to  be  appointed  receiver  and 
manager  for  delivery  by  H.  S.  to  such  person,  when  appointed,  of 
[all  stock-in-trade  and  effects^  and"]  all  licences,  books,  and  papers,  and 
for  such  person  to  pass  his  accounts  and  pay  his  balances. — See 
Truman  v.  Redgrave^  M.  R,  3  June,  1881,  B.  1758. 

The  words  in  italics  are  only  to  be  inserted  if  stock-in-trade  and  effects  of 
the  business  are  included  in  the  mortgage. 

16.  Receiver  and  Manager  of  Public  House,  with  liberty  for  him  to 

appoint  Sub'Manager  not  tiamed  in  Order. 

Upon  motion  &c. — ^And  the  Pits  by  their  counsel  undertaking  to  be 
saawerable  for  what  M.,  as  receiver  and  manager,  hereinafter  appointed 
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ahall  receive  or  become  liable  to  pay  until  he  ahall  hare  giTen 
security  as  hereinafter  directed,  This  Court  doth  hereby  appoint  M.,  ol 
&c.  to  receive  the  rents  and  profits  of  the  leasehold  premises  known  as 
the  [namtf]  public  house,  situate  &c.,  comprised  in  the  mortgage  in 
the  writ  mentioned,  and  to  manage  the  business  of  a  licensed  victualler 
carried  on  thereon,  but  the  said  M.  is  not  to  act  as  such  manager 
after  the  —  day  of —  19  —  without  the  leave  of  the  Judge.    And  it  is 
ordered  that  the  Deft  C.  do  deliver  over  to  the  said  M.  as  sudi 
receiver  and  manager,  [all  the  stock  in  trade  and  effects  of  the  said  business 
(ifu/J  all  books,  papers,  and  licences  relating  to  the  said  business.    And 
it  is  ordered  that  the  Deft  C.  do  deliver  over  to  the  said  M.,  possession 
of  the  said  premises  so  far  as  is  necessary  for  the  purpose  of  the  said 
receivership  and  managership,  and  it  is  ordered  that  the  said  M.  do 
forthwith  give  security  as  such  receiver  and  manager  (pursuant  to 
0.  L,  16),  and  do  pass  his  accounts  and  pay  his  balances  as  the 
Judge  shall  direct,  and  the  said  M.  is  to  be  at  liberty  to  appoint  some 
fit  and  proper  person  to  reside  upon  the  said  premises  and  to  hold  the 
said  licences  and  conduct  the  said  business  under  his  supervision. — 
Porter  v.  Corbett,  North,  J.,  4th  Aug.  1899,  B.  2736. 

N.B. — The  words  in  italics  are  only  to  be  inserted  if  stock  in  trade  and  effects 
of  the  business  are  included  in  mortgage.  It  is  not  usual  to  so  include  them, 
as  in  that  case  the  mortgage  would  have  to  be  registered  as  a  bill  of  sale. 

17.  Receiver  and  Mafwger  of  Public  House  tciih  liberty  for  him  to 
appoint  Sub'Manager  named  in  the  Oilier, 

Upon  motion   &c.,   by  counsel  for  the  Pits,   and   upon  reading 
[inter  alia"]  an  affidavit  of  H.  G.  0.  filed  the  —  of  — ^  19 — ,  as  to  fitness 
of  J.  W.,  as  sub-manager,  hereinafter  mentioned,  and  the  Pits  by 
their  counsel  undertaking  to  be  answerable  for  what  C.  J.  S.  as 
receiver  and  manager  hereinafter  appointed,  shall  receive  or  become 
liable  to  pay  until  he  shall  have  given  security  as  hereinafter  directed ; 
l)his  Court  doth  hereby  appoint  C.  J.  8.  of  &c.,  to  collect,  get  in,  and 
receive  the  rents  and  profits  of  the  leasehold  messuage  and  premises 
known  as  [nam^]  Tavern,  situate  &c.  [comprised  in  the  indenture  of 
mortgage  dated  ^c],  and  to  manage  the  business  of  a  licensed  victualler 
carried  on  thereon  without  prejudice  to  the  rights  of  any  mortgagee  or 
mortgagees  of  the  said  premises,  or  any  or  either  of  them,  but  the  said 
C.  J.  S.  is  not  to  act  as  manager  after  the  —  day  of  — ,  19 — ,  without 
the  previous  leave  of  the  Judge  at  Chambers.    And  it  is  ordered  that 
the  said  receiver  and  manager  C.  J.  S.  do  act  at  once ;  And  it  is  ordered 
that  the  said  receiver  and  manager  C.  J.  8.  do  on  or  before  the  —  day 
of  — ,  19 — ,  give  security  as  such  receiver  and  manager  to  the  satis- 
faction of  the  Judge,  and  do  pass  his  accoimts  and  pay  his  balances  as 
the  Judge  shall  direct ;  And  it  is  ordered  that  the  Deft  F.  F.  T.  do 
within  four  days  after  service  of  this  order  upon  him  transfer  to  the 
said  receiver  and  manager  C.  J.  S.  or  J.  W.  hereinafter  mentioned, 
or  to  the  said  receiver  and  manager  C.  J.  S.  and  the  said  J.  W. 
jointly  as  the  receiver  and  manager  C*  J.  &•  shall  direct  the  magis- 
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trates'  and  exciBo  licenceB  relating  to  the  said  biusiiness^  and  also  that 
lie  do  within  the  time  aforesaid  deliver  to  the  said  receiver  and 
manager  C.  J.  S.  all  books  and  papers  relating  to  the  said  business, 
and  also  possession  of  the  said  premises ;  And  it  is  ordered  that  the 
said  receiver  and  manager  0.  J.  S.  be  at  liberty  to  appoint  J.  W.  of 
&c.  as  sub-manager,  to  reside  on  the  mortgaged  premises,  and  also  be 
at  liberty  to  cause  the  magistrates  and  excise  licences,  relating  to  the 
said  business,  either  to  be  transferred  into  the  names  of  himself  and 
the  said  J.  W.  jointly,  or  into  the  name  of  the  said  J.  W.  alone  if  the 
magistrates  or  justices  to  whom  the  applications  for  protection  or  trans- 
fer are  made,  shall  as  a  condition  of  granting  the  same  so  require ; 
And  it  is  ordered  that  the  Pits  be  at  liberty  to  apply  to  the  Judge  at 
Chambers  in  case  of  necessity  for  the  appointment  of  a  sub-manager 
of  the  said  business  in  the  place  of  the  said  J.  W. — See  Trehy  v. 
Tilley,  Byrne,  J.,  19  Jan.  1900,  B.  164. 

18.  Order  to  enlarge  Period  during  which  Receiver  and  Manager  may 

act  as  Manager, 
And  it  is  ordered  that  the  period  during  which  G.  A.,  the  receiver 
and  manager  appointed  by  the  said  order  dated  &c.,  is  to  be  at  liberty 
to  act  as  manager  be  enlarged  until  the  —  day  of  — ,  19 — . — Re  The 
Archos  Cycle  Co^Ld,^  Downing  y.  The  Archos  Cycle  Co,  £cf.,  Kekewich, 
J.,  3  April,  1900,  A.  1261, 

19.  Receiver  pending  Proceedings  in  Probate  Court. 

'^  Let  a  proper  person  be  appointed  until  a  leg^  pers.  represve  of 
the  estate  of  M.,  the  testator  &c.,  has  been  constituted  by  (the  Probate 
Division  of  Her  Majesty's  High  Court  of  Justice)  to  receive,  collect, 
and  get  in  the  personal  estate  of  the  testator ;  And  Let  the  Def  ts  B. 
and  E.  his  wife,  who  is  the  executrix  named  in  the  will  of  the  testator, 
deliver  over  to  such  receiver  all  securities  in  their  hands  for  such 
outstanding  personal  estate,  together  with  all  books  and  papers  relating 
thereto." — Receiver  to  pass  his  accounts  and  pay  balances  &c. — Max- 
well y.  Du  Boison,  V.-C.  W.,  11  July,  1872,  B.  2070. 

For  the  appointment  earn,  of  a  receiver  and  manager  of  an  intestate's 
business  before  grant  of  adbnon,  see  BlackeU  v.  B.,  19  W.  B.  559 ;  24  L.  T. 
276. 

For  the  appointment  of  a  receiver  of  personal  estate  pending  the  grant 
of  probate,  and  of  Ihe  rents  of  real  estate,  neither  the  devisee  nor  the  heir- 
at-law  being  in  actual  possession,  see  Parkin  v.  Seddons^  16  £q.  34. 

For  appomtment  on  application  of  Pit  in  creditor's  action,  after  decree  and 
death  of  sole  exor  (Deft),  of  interim  receiver  whose  powers  were  to  extend 
for  ten  days  after  the  appointment  of  an  admor  de  bonis  non,  the  Pit  under- 
taking to  use  all  possible  speed  in  obtaining  the  appointment  of  such  admor, 
and  to  accept  short  notice  of  motion  to  discmarge  the  receiver,  see  Be  Parker, 
Cash  V.  Parker,  12  Ch.  D.  293. 

20.  Either  of  the  Parties  to  propose  himself  and  to  act  without 

Salary. 

Airp  either  of  the  parties  is  to  be  at  liberty  to  propose  hin^self  a§ 
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Bnch  receirer  and  manager  to  act  without  salary. — PUUng  t.  P.,  M.  B. 
3  Dec.  1861,  B.  2109. 

The  order  in  this  form  is  not  to  be  considered  as  a  direction  to  the  Master 
to  appoint  either  party:  see  Earner  y,  H,t'h£,'R.,  15  Dec.  1876,  Beg.  Ifin. 
275. 

For  form  of  application,  see  D.  C.  F.  862. 

21.  The  iikcy  08  to  Defendant  only^  mthout  Salary  or  Security. 

Let  the  Deft  A.  be  at  liberty  to  propose  himself  as  such  receiver 
without  giving  security,  he  by  his  counsel  imdertaking  to  act  without 
salary  in  case  he  shall  be  appointed. 

For  the  addition  of  the  words  *'  without  salary  **  to  an  order  upon  trustees, 
*'  undertaking  to  continue  to  act  as  receivers  "  of  the  trust  property,  to  pass 
their  accounts,  see  Pilki)igi<m  v.  Baker,  24  W.  B.  234. 

For  order  by  the  Court  of  Appeal,  pending  an  appeal  from  a  judgment 
for  the  Deft  in  an  action  for  specific  performance  of  an  agreement  to  accept 
a  lease  of  a  farm,  appointing  Pit  receiver  and  manager  of  the  farm,  without 
security,  on  his  undertaking  to  abide  by  any  order  the  Court  mi^t  make 
in  the  matter,  see  Hyde  v.  Warden^  1  Ex.  D.  309,  C.  A. 

For  order  that  receiver  deliver  to  the  sheriff  a  statement  in  writing  of 
the  ^ods,  &c.  in  possession  of  the  sheriff  claimed  by  the  receiver,  and  for 
shenff  to  withdraw  from  possession  of  such  parts  of  the  said  foodB,  &c.,  as 
the  receiver  shall  so  specify,  see  Wilmer  v.  Kidd^  V.-C.  W.,  m  Chambers, 
14  July,  1853,  B.  1091. 

For  order  to  appoint  receiver  without  salary,  with  a  preference  to  Plfs 
nominee,  and  option  to  receiver  to  let  to  the  life  tenant  on  security,  see 
Baylies  t,  B,,\  Col.  648. 

For  order  for  receiver  of  a  moiety  of  the  estate,  and  tenants  to  pay  him 
a  moiety  of  their  rents,  see  Taylor  v.  Jardine,  Y.-C,  8  March,  1841,  B.  447 ; 
Egarr  v.  E.,  M.  B.,  23  June,  1853,  A.  1213. 

For  order  letting  Pit,  who  would  be  tenant  for  life  on  attaining  twenty- 
five,  into  possession  of  part  of  the  trust  estates  at  twenty-one,  on  his  giving 
security,  and  continuing  as  to  the  rest  the  former  receiver  of  the  whole,  see 
Wt'lkinson  v.  Bewicke,  M.  B.,  in  Chambers,  2  July,  1860,  B.  1475. 

For  order  for  receiver  of  rents  of  really  pendiD^  actions  at  law,  and  of 
rents  of  leasehold  and  of  personalty,  pending  litigation  as  to  admon^  in 
case  of  intestacy,  and  the  Crown  claiming,  see  Williama  y.  A.  G,,'hL  B, 
8  May,  1861,  B.  1055. 

It  has  been  usual  to  continue  the  receiver  at  the  trial ;  but  there  appears 
to  be  no  foundation  for  the  motion  that  the  powers  and  authority  of  a 
receiver  cease  at  the  trial,  if  not  then  continued :  per  M.  B.  in  Crane  v. 
Smith,  (C.  AX  10  Dec.  1879 ;  and  see  Re  Underwood,  U.  v.  U.,  37  W.  B. 
428 ;  62  L.  T.  384 ;  and  where  on  an  interlocutory  order  a  receiver  and 
manager  has  been  appointed  as  receiver  generally,  and  manager  until  a  fixed 
date,  the  judgment  m  the  action  merely  extends  the  time  during  which  the 
receiver  may  act  as  manager,  as  he  is  still  in  office  as  receiver  by  reason  of 
the  former  order :  Davies  v.  Vale  of  Eveaham  Preservea,  Ld,^  W.  N.  (1895) 
105 ;  73  L.  T.  150 ;  43  W.  B.  646. 

22.  Appointment  of  Receiver  in  Chambers  mthout  previous 

Reference. 

Upon  the  application  of  &c.,  and  the  Judge  having  approyed  of  P., 
of  &c.,  as  a  proper  person  to  be  appointed  to  receive  the  rents  and 
profits  of  the  real  estate,  subject  to  the  trusts  of  the  will  of  M.,  the 
testator  in  the  pleadings  named,  and  to  g^t  in  his  outstanding  personal 
estate,  and  the  said  P.  having  given  security  pursuant  to  0.  l,  16,  by 
entering  into  a  recognizance  dated  &c.,  together  with  Y.  and  E.  as  his 
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sureties,  which  has  been  approved  by  the  Judge  and  duly  enrolled, 
the  Judge  doth  appoint  P.  to  receive  the  rents  and  profits  of  the  said 
real  estate,  and  to  get  in  the  outstanding  personal  estate  of  the 
testator. — ^Directions  for  tenants  to  attorn  and  pay  their  rents  in  arrear 
and  growing  rents  to  such  receiver,  and  for  Defts,  the  exors  &o.,  to 
deliver  over  all  securities. — Directions  to  leave  and  pass  accounts  and 
pay  balances  as  in  Form  3,  supra, —  Wade-Gery  v.  Handley,  V.-C.  B., 
21  Jan,  1876,  B.  180. 


23.  On  Parties  failing  to  give  Security  vnthin  Limited  Time — 

Alternative  Order. 

Upon  motion  &c. — ^And  the  Pit  and  the  Deft  B.  by  their  counsel 
undertaking  to  act  without  salary,  and  the  Deft.  D.  by  his  counsel 
submitting  to  be  bound  as  if  he  had  duly  appeared  in  the  action,  and 
undertaking  to  enter  an  appearance  forthwith,  This  Court  doth 
appoint  the  Pit,  upon  his  giving  security  within  fourteen  days  from 
the  date  of  this  order,  receiver  and  manager  of  the  business  carried 
on  at  &c.,  under  the  style  or  firm  of  &c.,  in  the  first  paragraph  of  the 
Pit's  affidavit  mentioned,  hereinafter  called  the  &c.  business,  and  this 
Court  doth  appoint  the  Deft  B.,  upon  his  giving  security  within 
fourteen  days  from  the  date  of  this  order,  receiver  and  manager  of 
the  business  carried  on  under  the  style  or  firm  of  &c.,  at  &c.,  in  the 
said  affidavit  mentioned,  hereinafter  called  the  &c.  business.  And 
Let,  if  the  Pit  and  the  Deft  B.  or  either  of  them  shall  fail  to  give  such 
security  within  fourteen  days,,  a  proper  person  be  appointed  receiver 
and  manager  of  the  said  businesses  or  of  such  one  of  them  in  respect 
of  which  such  default  shall  have  been  made ;  And  Let  the  Pit  deliver 
over  to  such  other  receiver  or  manager  (if  any)  of  the  &c.  business, 
the  stock  in  trade,  goods  and  effects  of  the  said  business,  and  all  books 
and  papers  relating  thereto ;  And  Let  the  Deft  B.  deliver  over  to  such 
other  receiver  and  manager  (if  any)  of  the  &c.  business,  the  stock  in 
trade,  goods  and  effects  of  the  said  business,  and  all  books  and  papers 
relating  thereto;  And  Let  the  Pit  and  the  said  Deft  or  such  other 
receiver  and  manager  (if  any)  out  of  the  first  moneys  to  be  received  pay 
the  debts  due  from  the  said  business  of  which  he  is  receiver  and 
manager ;  And  Let  the  Pit  D.  and  the  Deft  B.,  or  such  other  receiver 
and  manager,  from  time  to  time  pass  their  respective  accounts  and 
lodge  the  balances  in  Court  &c.  to  separate  accounts. — Dodson  v. 
Richardson,  V.-C.  H.,  14  June,  1876,  A.  1603. 

For  forms  of  recognizance,  see  AnTiual  Practice,  B.  S.  C,  App.  L.,  No.  20a, 
21 ;  D.  G.  F.  864. 


24.  Appointment  of  Receiver  of  Estate  in  Mortgage. 

Let  a  proper  person  be  appointed  &c.,  without  prejudice  to  the 
rights  of  any  mortgagees  or  mortgagee  of  the  said  estates  or  any  or 


760  Receivers,  [chap.  xxxn. 

either  of  them  [or  But  the  appointment  of  such  receiver  is  not  to  affect 
any  prior  incumbrancers  upon  the  said  estates  who  may  think  proper 
to  take  possession  of  the  said  estates  by  virtue  of  their  respectiye 
securities].  Tenants  without  prejudice,  and  subject  as  aforesaid,  to 
attorn  ;  Inquiry  as  to  incumbrances  and  priorities  [Direction  for  keep- 
ing down  interest  and  pa3rments,  see  tn/1  Sect.  HE.,  Form  6,  p.  798].— 
See  Stronge  v.  Hawkes,  V.-C.  K.  B.,  11  Dec.  1847,  B.  170;  Davis  T. 
Z).  Marlborough,  L.  C,  5  March,  1818,  A.  873;  2  Swa.  115;  1  Swa. 
74  ;  Preston  v.  Scott,  M.  R.  9  Feb.  1874,  B.  401 ;  and  see,  as  to  the 
reason  for  the  words  '*  without  prejudice,"  &c.,  Underhay  t.  Reed,  20 
Q.  B.  D.  209,  218,  C.  A. 

For  order  for  receiver  of  mortgaged  estates,  and  receiver  to  pay  the 
rents  into  Court,  but  order  not  to  affect  Defts  admitted  by  Pit  to  be  in- 
cumbrancers prior  to  him,  nor  any  other  prior  incumbrancers.  Pit  dis- 
puting the  priority  of  some,  see  Cook  v.  Erswell,  V.-C.  S.,  19  Dec.  1861,  A. 

For  order  in  action  by  mortgagee  against  mortgagor  appointing  receiver 
and  manager  of  an  hotel,  and  restraining  any  interference  with  management, 
see  Truman  v.  Redtfrave^  18  Ch-  D.  647  [Form  15,  supra']. 

For  the  appointment,  in  fin  action  for  specific  performance  of  a  contract  for 
sale  of  a  lease  of  a  private  hotel  with  furniture  and  business,  of  a  receiver 
and  manager  with  power  to  take  possession  and  carry  on  business,  but  not 
to  include  any  chattels  other  than  those  which  woidd  pass  on  the  assignment 
of  the  lease  :  Pooh  v.  Downes,  76  L.  T.  110. 

Where  the  mortgagor  is  in  occupation,  the  proper  form  is  to  direct  the 
Deft  to  give  up  possession  to  the  receiver,  instead  of  to  attorn :  Uawkes  v. 
Holland,  W.  N.  (81)  128 ;  but  see  Taylor  v.  8oper,  62  L.  T.  828. 


25.  Appointment  of  Receiver  of  {Theatre)  Landy  and  Co.  to  deUver 
possession  without  Prejudice  to  Rights  ofpiHor  Incumbrancers. 

Upon  motion  by  way  of  appeal  &c.,  by  counsel  for  the  Defts,  And 
upon  hearing  counsel  for  the  Pit,  Vary  the  said  order  dated  &c.,  so 
far  as  the  same  directs  a  proper  person  to  be  appointed  to  receive  the 
rents  and  profits  of  the  Deft  co.  by  way  of  equitable  execution,  And 
Let,  instead  thereof,  a  proper  person-  be  appointed  to  receive  the  rents 
and  profits  of  the  lands  of  the  Deft  co.  by  way  of  equitable  execution 
without  prejudice  to  the  rights  of  any  prior  incumbrancers,  And  Let 
the  Defts  {name)  deliver  up  possession  of  the  said  lands  to  the  person 
so  to  be  appointed. — See  Cadogan  v.  The  Lyric  Theatre,  Ld.,  0.  A., 
18  July,  1894,  A.  983;  (1894)  3  Ch.  338. 


26,  Receiver  and  Manager  of  Partnership  Business — Sale, 

"Let  a  proper  person  or  persons  be  appointed,  either  jointly  or 
separately,  to  collect,  get  in,  and  receive  the  debts  now  due  and  out- 
standing, and  other  assets,  property  and  effects  belonging  to  the  said 
partnership  business  of  &c.,  at  &c.,  and  out  of  the  first  moneys  to  be 
received  to  pay  the  debts  due  from  the  said  business,  and  to  manage 
the  same,  so  far  as  relates  to  any  contract  subsisting  on  the  —  day  of 
r— ,  and  either  of  the  parties  is  to  be  ^t  liberty  to  propose  himselj  as 
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sucli  receiver  and  manager  to  act  without  salaiy ;  And  Let  tlie  Pit  and 
the  Deft  deliver  over  to  the  person  or  persons  so  to  be  appointed  all  the 
stock  in  trade  and  effects  of  the  said  partnership,  and  also  all  securities 
in  their,  or  either  of  their,  hands  for  such  outstanding  partnership 
estate,  together  with  all  books  and  papers  relating  thereto.'' — ^Directions 
that  all  the  partnership  property  and  effects,  other  than  stock  in  trade, 
and  the  goodwill  of  the  partnership  be  sold,  either  as  a  going 
concern,  or  otherwise  as  the  Judge  shall  direct,  and  either  of  the 
parties,  not  having  the  conduct  of  such  sale,  to  be  at  liberty  to  bid. — 
Liberty  to  apply  in  Chambers  as  to  the  payment  of  any  liabilities  of 
the  partnership  prior  to  the  appointment  of  such  receiver  and  manager, 
or  receivers  and  managers. — Direction  to  pass  accounts,  and  pay 
balances,  &c.— Pt7//fiy  v.  /*.,  M.  E.,  3  Dec.  1861,  B.  2109. 

For  order  for  appointment  of  a  receiver  to  collect,  get  in,  and  receive,  at 
such  times  and  in  such  manner  as  may  be  convenient,  the  debts  and  other 
assets,  property  and  effects,  of  the  firm  of  W.  &  K.,  but  so  as  not  to  injure 
the  said  business  as  a  going  concern,  with  liberty  to  pay  salaries  and  wages 
and  working  expenses,  and  also  the  debts  due  from  the  business  as  a  going 
concern,  see  Clapham  v.  Randall,  L.  JJ.  for  V.-O.  W.,  20  Feb.  1873,  A. 
1761. 


27.  Interim  Payments, 

Akd  this  order  is  to  be  without  prejudice  to  the  payment  by  the 
Defts  K.  &  K.,  or  either  of  them,  in  the  meantime,  until  the  receiver 
or  receivers  be  appointed,  of  any  growing  debts  or  liabilities  of  the 
partnership  out  of  the  assets  of  the  partnership. — Kidd  v.  K,y  Y.-O., 
25  April,  1838,  A.  596. 

For  appointment  of  a  receiver  of  rents  and  profits  of  leaseholds,  and  of 
the  partnership  debts  and  effects,  and  out  of  the  money  to  be  received  in 
respect  of  the  rente,  debts,  and  effects,  to  pay  the  ground  rents  and  debts 
due,  and  to  become  due  from  the  partaership,  see  Hunt  v.  H,y  V.-C.  W.,  in 
Chambers,  13  March,  1856,  A.  648 ;  Harden  v.  Glouer,  L.  0.,  10  Aug.  1810, 
A.  924 ;  8.  C,  18  Ves.  281. 

For  order  for  reference  to  arbitration,  and  appointment  of  receiver  and 
manager  of  a  farm  carried  on  in  partnership,  see  Odar  v.  0.,  Y.-C.  B.,  11 
Nov.  1875,  B.  3194;  8,  C7.,  «*<p.  p.  400. 


28.  Interim  Receiver  and  Manager^  tcith  limited  Power  to  contract 

Liabilities, 

Upon  motion  for  a  receiver  &c.,  by  counsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Deft,  and  all  parties  by  their  counsel  consent- 
ing to  treat  motion  as  motion  for  judgment,  Let  partnership  be 
dissolved. — Let  partnership  property  &c.  and  goodwill  be  sold  as  a 
going  concern  or  otherwise  as  the  Judge  shall  direct. — Parties  to  be  at 
liberty  to  carry  proposals  for  sale  or  purchase  into  Chambers. — Usual 
partnership  accounts. — Settled  accounts  not  to  be  disturbed. — Eeference 
to  appoint  receiver  and  manager,  and  appoint  Pit  as  interim  receiver 
^nd  manager. — Interim  receiver  not  to  enter  into  an^  contract  involving 
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a  liability  exceeding  £200,  except  by  consent  or  leave  of  the  Judge.— 
Taylor  v.  Neate,  Chitty,  J.,  3  Aug.  1888,  B.  1123. 


29.  Partnership  Debts. 

Upon  motion  &o.,  Let  0.  of  &o.,  accountant,  upon  bis  first  giving 
security,  be  appointed  to  collect,  get  in  and  receive  the  debts  now  due 
and  outstanding,  and  other  assets,  property,  or  effects  belonging  to  the 
partnership  subsisting  between  the  Pit  and  Deft,  as  in  the  indorsement 
of  the  writ  issued  in  this  action  mentioned,  and  out  of  the  first  moneys 
to  be  received  to  pay  the  debts  due  from  the  said  partnership ;  And 
Let  the  Pit  and  Deft  deliver  over  to  the  said  C.  as  such  receiver,  all 
the  effects  of  the  said  partnership,  and  all  securities  in  their  hands  for 
such  outstanding  partnership  estate,  together  with  all  books  and 
papers  relating  thereto. — Usual  directions  to  pass  accounts,  and  lodge 
balances  in  Court  to  be  invested  &o. — Hollingsworth  v.  Manny  Y.-G.  H., 
30  March,  1876,  A.  773. 

30.  Defendants  hy  consent  appointed  Receivers  and  Managers  of 

several  Partnership  Businesses. 

Upon  motion  for  a  receiver  and  injunction  &c.,  And  the  Defto  by 
their  counsel  undertaking  to  act  without  salary  and  to  pass  their 
accounts,  and  to  pay  their  balances  as  the  Judge  shall  direct,  and  the 
Pit  and  the  Defts  by  their  counsel  consenting  to  this  order ;  This  Court 
doth  appoint,  without  prejudice  to  any  question  in  this  action,  the 
Defts  receivers  and  managers  to  collect,  g^t  in,  and  receive  all  debts 
due  and  owing  to  the  several  partnership  businesses  in  the  statement 
of  claim  mentioned,  and  all  other  tlie  assets,  properties,  and  effects 
becoming  payable  or  belonging  to  the  said  partnership  businesses, 
and  generally  to  manage  and  conduct  the  same  ahd  all  the  branches 
thereof  imtil  further  order. — Lonsdale  v.  L,,  V.-C.  H.,  13  June,  1876, 
B.  1073. 

31.  Receiver  appointed  to  wind  up  Solicitor's  Partnership  Business. 

DiBEcnoNS  to  appoint  a  proper  person  to  ''receive,  collect,  and  get 
in  the  outstanding  debts  due  to  the  partnership." — And  Pit  and  Deft 
to  deliver  to  receiver  all  partnership  effects  and  securities  in  their 
hands  for  outstanding  partnership  estate,  and  all  deeds,  books,  and 
papers  relating  thereto ;  Liberty  to  receiver  out  of  the  money  received 
to  pay  the  debts  due  and  to  become  due  from  the  partnership,  and  to 
pass  his  accounts  and  pay  his  balances  &c. ;  Deft,  within  a  limited 
time,  to  give  Pit  a  list  of  the  several  deeds,  books,  papers,  and 
writings  removed  by  him  from  the  office  of  the  late  partnership — 
'*  And  Let,  previously  to  the  appointment  of  the  said  receiver,  any  of 
the  deeds,  books,  papers,  and  writings  in  the  possession  of  either  of 
them,  the  said  Pit  and  Deft,  be  delivered  to  the  other,  in  case  the 
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person  or  persons  to  wliom  sucli  deeds,  books,  and  papers  belong  shall 
signify  in  writing  bis  or  their  wish  that  the  same  should  be  so  delivered ; 
And  Let  the  receiver,  after  he  shall  have  been  appointed,  and  the  said 
deeds,  books,  and  writings  belonging  to  the  said  late  partnership  shall 
have  been  delivered  to  him,  in  like  manner,  on  receiving  such  written 
authority,  deliver  the  same  to  either  of  them  the  said  Pit  and  Deft ; 
but  such  delivery  is  to  be  subject  toiany  lien  the  said  late  partnership 
may  have  on  such  deeds,  books,  papers,  and  writings,  or  any  of  them." 
—Smith  V.  S.,  V.-C.  W.,  1  Dec.  1854,  B.  148. 

For  decree  continuing  order  for  receiver  and  dissolviDg;  the  partnership, 
and  declaring  the  ezors  of  deceased  partner  W.  entitled  to  all  account 
books  and  letter  books  relating  exclusively  to  the  business  of  the  old  iirm 
of  W.  and  B.,  or  any  preceding  firm,  and  to  the  custody  of  all  deeds  and 
papers  of  the  clients  of  the  old  firm  who  had  had  no  dealings  with  the  late 
nrm  of  W.  B.,  and  K. ;  with  accounts  of  partnership  dealings  and  assets; 
and  inquiry  what  deeds,  books,  and  papers  belonged  to  the  ezors  of  W. ; 
and  the  receiver  at  the  exor's  request  to  deliver  such  deeds,  &c.  as  the 
parties  could  a^eo,  or  as  should  be  certified  to  belong  to  the  exors,  to 
them ;  and  receiver,  after  a  week*s  notice  to  each  party,  or  by  consent,  to 
dispose  of  the  deeds,  &c.  in  custody  of  the  partnership,  according  to  the 
directions  of  the  clients,  or  otherwise,  but  subject  to  any  existing  lien;  and 
in  case  of  any  objection,  inquiry  how  such  deeds,  &c.  should  be  disposed  of, 
such  deeds,  &c.,  meanwhile,  .to  remain  in  the  receiver's  custody,  and  all 
parties  to  have  access  thereto ;  and  receiver  to  make  out  the  bills  of  costs 
owing  to  the  partnership,  and  to  get  in  the  debts,  and  be  allowed  his  costs 
and  expenses,  see  Rawlinson  v.  Moss,  V.-C.  W.,  14  March,  1861,  B.  613. 


32.  Solicitor^ 8  Partnership  Business. — Special  JDirectians  as  to 

Papers. 

Upon  motion  &c.— Let  the  Deft  W.,  within  four  days  after  service 
of  this  order,  in  all  cases  of  clients  who  have  not  directed  hin^  to 
retain  their  papers,  and  from  whom  there  is  any  money  due  to  the 
firm  in  respect  of  their  business,  deliver  over  such  papers  to  0.  the 
receiver,  who  is  to  retain  the  papers  until  the  bills  of  costs  shall  be 
paid  or  until  further  order ;  and  if  and  when  the  bills  of  costs  shall  be 
paid.  Let  the  said  receiver  hand  over  such  papers  to  the  client,  or  as 
he  shall  direct ;  and  Let  the  Deft  W.,  in  all  cases  in  which  there  are 
papers  of  clients  in  his  hands  relating  to  business  which  is  still  pend- 
ing, or  to  clients  who  have  given  him  notice  not  to  part  with  their 
papers  (there  being  in  each  of  the  above  cases  money  due  to  the  firm), 
give  to  the  receiver  free  access  to  such  documents  without  expense  at 
the  Deft's  office,  to  enable  the  sedd  receiver  to  make  out  the  bills ;  and 
the  said  Deft  is,  on  payment  of  such  bills,  to  deliver  the  papers  to  the 
client,  or  as  the  client  may  require ;  And  Let  the  said  Deft,  in  all  cases 
(if  any)  of  clients  from  whom  money  is  due  to  the  firm  who  shall 
desire  their  papers  to  be  delivered  to  the  Pit  0.,  deliver  such  papers  to 
the  said  receiver,  who  when  the  bill  of  costs  in  respect  of  such  papers, 
is  paid  is  to  deliver  such  papers  to  the  said  Pit  or  as  the  Court  may 
direct ;  and  in  case  any  such  papers  relate  to  pending  business.  Let  the 
said  receiver,  if  so  requested  by  the  client,  deliver  such  last-mentioned 
papers  to  the  Pit  upon  his  undertaking  to  give  to  the  receiver  full 
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aooesB  to  sncli  papers  without  expense  at  the  Pit's  office  to  enable  the 
receiver  to  make  out  the  bills ;  and  the  Pit  is,  on  payment  of  such  bills, 
to  deliver  such  papers  to  the  respective  clients,  or  as  they  may  respec- 
tively require ;  And  Let  the  said  Deft  deliver  over  to  the  said  receiver 
the  bundle  of  papers,  No.  155,  referred  to  in  the  said  affidavit  of 
documents  filed  &c. ;  but  the  receiver  is  not  to  part  with  the  same  to 
any  person  unless  and  until  the  promissory  note,  dated  &c.,  given  by 
the  said  Deft  and  the  Pit,  shall  be  delivered  over,  with  the  Deffs 
signature  duly  cancelled,  to  the  said  receiver. — Costs  reserved,  to  be 
dealt  with  on  further  consideration. —  Ch/i  v.  Watkin,  M.  R.,  11  Nov. 
1875,  A.  1801. 

For  further  order  on  summons  adjourned  into  Court,  giving  special 
directions  as  to  papers,  see  RawKnson  v.  3fow,  V.-C.  W.,  21  June,  1861, 
B.  1337 ;  9  W.  R.  733;  Ormond  v.  Townsend,  M.  E.,  16  Dec.  1875,  B.  2099. 

33.  Manager  and  Receiver  of  Partnership  Colliery^  until  Sale, 

Decree  for  dissolution  and  for  accounts  and  sale  [in/.  Chap.  XLIX., 
*'  Partnership  "] — **  And  Let  a  proper  person  be  appointed  to  take  and 
have  the  management  of  the  partnership  colliery,  stock,  and  effects  in 
the  meantime,  and  until  the  sale  thereof  as  aforesaid,  and  to  have  the 
direction  and  superintendence  of  the  works  of  the  said  partnership 
business,  and  to  collect  and  get  in  the  outstanding  debts  and  efiPects 
belonging  to  the  said  partnership ;  and  any  of  the  Defts  are  to  be  at 
liberty  to  propose  themselves  as  such  manager  and  receiver ;  And  Let 
the  Pit  and  Defts  deliver  over  to  such  manager  and  receiver  all 
securities  in  their  hands  for  such  outstanding  partnership  debts  and 
effects,  together  with  all  the  stock,  goods,  effects,  books,  and  accounts 
belong^g  to  the  said  partnership ;  And  in  case  it  shall  be  neoessaiy 
to  put  any  of  the  debts  in  suit,  for  the  recovery  thereof,  the  same  is  to 
be  done  with  the  approbation  of  (the  Judge) ;  And  the  person  so  to  be 
appointed  is  to  be  at  liberty  to  make  use  of  the  names  of  the  said  Pit 
and  Defts,  who  are  to  be  indemnified  therein  out  of  the  stock,  goods, 
and  effects  of  the  said  partnership,  and  out  of  the  money  to  be  received 
in  respect  of  the  said  debts  by  such  manager  and  receiver ;  And  Let 
him  pay  the  debts  due  and  to  accrue  due  from  the  said  partnership, 
and  from  time  to  time  pass  his  accounts,  and  after  retaining  in  his 
hands  such  sum  as  shall  be  deemed  sufficient  for  carrying  on  the  said 
colliery,  lodge  the  balances  that  shall  from  time  to  time  be  certified  to 
be  due  from  him  in  Court,  &c." — C/eyy  v.  Fishtoick,  M.  £.,  2  June, 
1852,  A.  1103 ;  1  Mac.  &  G.  294;  following  Jeferys  v.  Smithy  inf. 

And  for  order  to  appoint  a  person  to  take  and  have  the  management  of 
the  colliery  stock  and  effects,  and  to  have  the  direction  and  superintendenoe 
of  the  working  of  the  mines  and  the  carrying  on  of  the  trade,  and  to  collect 
and  get  in  the  outstanding  debts,  with  like  direction,  see  Clarke  v.  Smith, 
V.-O.  W.,  3  Aug.  1849,  A.  2138. 

For  like  order,  and  each  partner  in  the  colliery  and  trade,  who  should 
show  he  was  a  partner,  regularly  admitted,  and  legally  entitled  to  a  share  of 
the  mines,  and  to  receive  a  share  of  the  profits,  to  be  at  liberty  to  proposs 
himself,  or  such  other  person  as  he  should  think  fit,  being  a  practical  mmer, 
see  Jefferya  v.  Smith,  Ji.  C,  29  April,  1820,  A.  2556;  1  J.  &  W ,  298, 
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34.  The  like,  until  a  given  Time,  icith  Special  Provision  as  to  Debts. 

Upon  tlie  application  of  the  Pits  &c. — And  the  Def  ts  by  their  solrs 
consenting  to  this  order,  and  the  Pits  by  their  solr  undertaking  to 
supply  the  receivers  and  managers  hereinafter  named  with  such 
moneys,  not  exceeding  in  the  whole  the  sum  of  £15,000,  as  shall  from 
time  to  time  be  required  for  the  carrying  on  the  business  of  the  co. 
by  such  receivers  and  managers  imtil  the  Ist  March,  1877,  and  the 
discharge  of  such  of  the  present  liabilities  of  the  co.  as  it  may  be 
necessary  or  proper  to  discharge  for  the  purpose  of  preserving  the 
business,  including  the  repayment  of  a  loan  made  by  the  L.  J.  S. 
Bank,  on  which  about  £ —  is  now  due,  all  moneys  so  advanced  to 
carry  interest  at  the  rate  of  £7  p.  c.  per  ann.  from  the  date  of  advance, 
and  to  be  a  charge  upon  the  property  comprised  in  the  indenture 
dated  &c.,  in  the  statement  of  claim  mentioned,  the  Judge  doth  appoint 
the  Deft  K.  E.  and  the  Pit  0.  F.  E.  (without  giving  security,  and  on 
such  terms  as  to  salary  or  remuneration  as  the  Judge  in  Chambers 
shall  approve)  to  manage,  carry  on,  and  work  the  collieries,  mines, 
and  works  comprised  in  the  said  indenture  dated  &c.,  and  to  conduct 
the  business  of  the  said  co.  at  the  said  collieries,  mines,  and  works, 
and  to  receive  the  produce  and  profits  thereof;  And  Let  the  said 
receivers  and  managers  pay  and  discharge  the  rents  and  expenses  of 
performing  the  covenants  reserved  by  and  contained  in  the  leases 
under  which  the  said  collieries  and  mines  are  held,  and  all  current 
expenses  and  charges  of  working  the  said  collieries  and  mines  and 
carrjring  on  the  said  business ;  And  Let  the  Deft  —  deliver  up  to  the 
said  receivers  and  managers  the  said  collieries,  mines,  and^^works,  and 
all  plant  and  stock,  machinery,  chattels,  and  effects  comprised  in  the 
said  indenture  dated  &c. ;  And  Let  the  said  E.  E.  and  G.  F.  E.,  as 
such  receivers  and  managers,  on  &c.,  pass  their  accounts  and  pay  their 
balances  as  the  Judge  shall  direct ;  And  the  Deft  co.  is  to  be  at  liberty 
to  apply  for  the  discharge  of  the  said  receivers  and  managers  and  for 
payment  and  transfer  to  them  of  the  moneys  paid  in  as  aforesaid,  and 
the  investments  thereof  in  payment  of  all  principal  and  interest  moneys 
owing  on  the  debentures  in  the  statement  of  claim  mentioned  and  in 
arrear,  and  all  moneys  advanced  in  pursuance  of  the  undertaking 
hereinbefore  contained,  with  interest  at  the  rate  aforesaid ;  And  the 
Deft  CO.  by  their  solr  undertaking  in  case  any  principal  or  interest 
money  shall  be  owing  on  the  said  debentures  and  in  arrear  on  &c.,  or 
in  case  any  moneys  advanced  in  pursuance  of  the  aforesaid  under- 
taking of  the  Pits  or  any  interest  on  such  moneys  shall  be  unpaid  on 
&c.,  to  submit  to  an  immediate  decree  for  the  execution  of  the  trusts 
of  the  said  indenture  dated  &c.,  and  for  a  sale  of  the  property  therein 
comprised  (such  sale  not  to  be  made  before  &c.),  or  at  the  option  of 
the  Pits  to  consent  to  an  order  for  the  delivery  up  by  the  receivers  of 
possession  of  the  property  comprised  in  the  said  indenture  dated  &c.  to 
the  trustees  of  the  said  indenture,  the  Deft  co.  waiving  all  notices 
required  by  the  said  indenture,  and  the  Defts  F.  E.  and  the  said 
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B.  B.,  the  trustees  of  the  said  indenture,  undertaking  not  to  proceed 
to  a  sale  until  &g.,  Let  all  proceedings  in  this  action,  except  for  tiie 
purpose  of  carrying  this  order  into  efiPect,  be  stayed  until  &c.,  or  antQ 
further  order. — Liberty  to  apply  in  Chambers  for  the  purpose  of 
carrying  the  order  into  effect. — See  Rodeuxdd  y.  Wayne^s  Merthyr 
Steam  Coal  and  Iron  Woria,  Ld,,  V.-C.  M.,  25  May,  1876,  B.  1524. 

For  order  appointing  Deft  receiver  and  manager  of  mines  and  property 
(slaves)  in  Brazil,  with  directions  to  apply  moneys  to  be  received  in  liquidating 
the  existing  and  future  liabilities  of  toe  oo.  in  the  ordinary  oourae  of  business, 
to  carry  on  the  working  of  the  mines  iu  the  ordinary  course  of  business,  and 
to  pass  his  accounts  and  pay  in  his  balances  half-yearly,  unless  otherwise 
directed,  with  inc^uiry  in  what  manner  the  slave  property  should  be  dealt 
with,  and  injunction,  see  Sheppard  v.  Oxen/ord^  1  K.  &  J.  501. 


35.  Receiver  and  Manager  of  Testator* s  Business  until  Sale, 

"  Lit  a  proper  person  be  appointed  to  collect,  get  in,  and  receive  the 
debts  now  due  and  outstanding,  belonging  to  the  trade  or  business  in 
the  pleadings  mentioned,  carried  on  by  the  testator,  and  since  by  the 
Defts  M.  and  C,  and  by  the  Deft  M.,  and  out  of  the  first  moneys  to  be 
received  to  pay  the  debts  due  from  the  said  trade  or  business,  and  to 
manage  the  same  until  the  sale  thereof." — *^  And  Let  the  Pits  and 
Defts  deliver  over  to  such  person  all  the  stock  in  trade,  goods,  effects, 
books  and  accounts  belonging  to  the  said  business." — Directions  to  pass 
accounts  and  pay  balances  &c. — Sparks  y.  Mann,  Y.-C,  16  Feb.  1835^ 
B.  418. 

For  order  to  carry  on  and  wind  up  farming  business,  see  Ruston  v.  Hudson, 
y.-C.  E.,  13  July,  1843,  B.  1465 ;  and  to  offer  for  sale  and  to  sell  manu- 
scripts, see  Berry  v.  A,  O,,  V.-C.  E.,  14  March,  1846,  A.  948. 

For  order  on  the  bankruptcy  of  one  partner  for  sale  of  the  partnership 
property  and  effects,  and  appointing  one  of  the  solvent  partners  receiver  and 
manager,  without  salary,  see  Wilson  v.  Greenwood,  1  Swa.  483,  1817,  B.  1729. 


36.  Interim  Receiver  of  Testator^ s  Business  and  Personal  Estate. 

Upon  motion  &c. — ^Injunction  to  restrain  Defts  J.  W.,  and  A.  his 
wife,  until  &c.  from  continuing  to  carry  on  the  business  of  a  publican 
formerly  carried  on  by  the  above-named  testator,  — ,  and  from  using 
in  the  said  business  any  part  of  the  testator's  estate. — ''  And  the  Pit 
by  his  counsel  undertaking  to  be  answerable  for  what  he,  Deft  B., 
as  receiver  hereinafter  appointed  shall  receive  or  become  liable  to  pay, 
this  Court  doth  appoint  the  Deft  B.  receiver  of  the  said  business,  and 
to  collect  and  get  in  the  outstanding  personal  estate  of  the  testator, 
until  the  Pit's  notice  of  motion  for  a  receiver,  which  is  to  be  g^ven  for 
the  —  day  of  — ,  1876,  shall  be  disposed  of;  And  Let  the  Defts  J.  W., 
and  A.  his  wife,  deliver  over  to  the  said  Deft  B.  all  securities  in  their 
hands  for  such  outstanding  personal  estate,  together  with  all  books 
and  papers  relating  thereto ;  And  Let  such  receiver  pass  his  accounts 
and  pay  the  balances  which  shall  be  certified  to  be  due  from  him  as 
the  Judge  shall  direct,  he  by  his  counsel  undertaking  not  to  deal  with 
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the  property,  except  under  the  direction  of  the  Court.' ' — See  Re  Siraf" 
ford,  Straffordy.  Warren,  M.  R,  19  July,  1876,  B.  1180. 


37.  Receiver  and  Manager*  of  Testator* a  Mines  and  Realty. 

**  Let  a  proper  person  be  appointed  to  manage,  carry  on,  and  work 
the  mines  devised  by  the  will  of  the  testator  H.,  and  to  raise,  sell,  get, 
and  dispose  of  the  coal,  ironstone,  quarrystone,  and  other  minerals 
fxom  the  said  mines,  and  to  receive  the  produce  of  such  sales,  and 
the  rents  and  profits  of  the  said  mines,  and  pay  and  discharge  the 
current  expenses  and  charges  of  working  the  same,  and  to  receive 
the  rents  and  profits  of  the  lands  (and  hereditaments)  in  or  under 
which  the  said  mines  are  now  lying  or  being,  and  to  collect  and  get 
in  the  outstanding  debts  belongiiig  to  the  said  business." — **  And  the 
tenants  of  the  said  lands  are  to  attorn  &c. ;  And  Let  the  Defts  T.  &o., 
deliver  up  the  possession  of  the  said  mines  to  such  manager  and 
receiver,  as  from  &c.,  and  also  all  securities  in  their  hands  in  respect 
of  such  outstanding  debts,  and  the  stock,  goods,  effects,  and  accounts 
belonging  to  the  said  mining  business." — Direction  to  pass  accounts, 
and  pay  balances  &c. — Shale  v.  Hodsouy  Y.-G.  E.,  13  Jan.  1846,  B. 
429. 

For  order  for  receiver  of  mines,  see  Crockford  v.  Salmon^  V.-O.  W., 
27  April,  1844,  A.  991. 

38.  Receiver  of  Manor  to  hold  Courts  and  account  for  Fines. 

Am)  Let  such  Courts  as  have  been  usually  held,  and  are  proper  to 
be  holden,  for  any  manor  or  manors  vested  in  the  Fits  as  trustees  of 
the  will  of  the  testator,  be  from  time  to  time  held  by  the  said  receiver 
or  receivers  in  the  name  or  names  of  the  person  or  persons  in  whom 
the  legal  estate  may  be ;  And  Let  the  said  receiver  or  receivers  bring 
into  his  or  their  accounts  all  such  fines  and  other  profits  as  shall  be 
taken  by  them  in  respect  of  the  said  manors. — Thellusson  v.  Woodford, 
M.  R,  2  Aug.  1852,  B.  1156;  and  see  S.  C,  L.  C,  19  Feb.  1801,  B. 
937  ;  13  Yes.  209;  4  Mad.  420. 


39.  Order  appointing  Receiver  to  be  Steward  of  InfanPs  Manors. 

Let  F.,  of  &c.  {the  receiver),  be  appointed  steward  of  the  several 
manors  of  &c.,  and  of  all  other,  if  any,  the  manors  or  lordships,  or 
reputed  manors  or  lordships,  of  or  to  which  the  infant  Fit  is  seised  or 
entitled  for  an  estate  in  tail  male  under  the  indenture  of  settlement 
dated  &c.,  in  the  pleadings  mentioned,  or  otherwise  howsoever ;  And 
Let  all  necessary  documents  for  carrying  into  effect  such  appointment 
be  settled  by  the  Judge. — Pym  v.  P.,  M.  E.,  in  Chambers,  11  Dec. 
1861,  B.  2293. 

When  a  receiver  of  a  manor  had  been  appointed,  the  Court,  in  the  absence 
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of  mifloonduct  on  tlie  part  of  the  steward,  refused  to  order  the  Court  books, 
rolls,  and  papers  to  be  delivered  oyer  to  the  reoeiyer :  Wind?iam  t.  QiutHei, 
W.  N.  (71)  119 ;  40  L.  J.  Ch.  505 ;  24  L.  T.  653. 

40.  Person  to  be  appointed  to  hold  Courts. 
<<Lbt  a  proper  person  be  appointed  to  hold  courts  for  the  manor  of 

—  in  &c.  mentioned ;  And  Let  the  Fit  and  the  Deft  join  in  giving 
proper  authorities  to  the  person  so  to  be  appointed  to  hold  the  aaid 
oourts;  And  Let  the  court  rolls,  and  other  necessary  books  and 
papers  for  holding  the  said  courts,  be  delivered  to  him  for  that  purpose." 
'See  Barker  v.  Marioti,  L.  C,  20  June,  6  July,  1767,  A.  429,  483. 

41.  Jteceiver  of  Heiriooms, 
Deft  to  pay  into  Court  a  deposit,  by  way  of  security,  to  a  separate 
account ;  But  in  default — ''Let  a  proper  person  or  persons  be  appointed 
to  have  the  care  and  custody  of  the  several  articles  at  B.,  particularly 
specified  and  set  out  in  the  inventory  in  the  (bill)  mentioned,  and  which 
are  specifically  bequeathed  by  the  will  and  codicil  of  G.,  late  Duke  of 
M.,  upon  the  trusts  therein  contained." — Directions  for  allowance  to 
receiver,  and  for  his  giving  security — "to  take  due  care  of  such 
several  articles,  and  deliver  up  the  same  as  this  Court  shall  hereafter 
direct " — and  to  deliver  the  articles  to  him. — E,  ShaftBahury  v.  Z>. 
Marlborough,  L.  C,  28  March,  1820,  A.  792. 

As  to  the  life  tenant  giving  security  for  heirlooms,  see  Conduitt  y.  Soane^ 
1  Coll.  285 ;  and  as  to  &eir  custody,  see  EllU  y.  Maxwdl^  12  Beay.  104. 

42.  Receiver  of  Settlement  Funds, 
<*  Let  a  proper  person  be  appointed  to  receive  the  funds  subject  to 
the  trusts  of  the  indenture  of  settlement  dated  &c.,.in  the  pleadings 
mentioned,  and  to  receive  and  get  in  the  moneys  payable  under  the 
mortgage  dated  &c.,  therein  also  mentioned;  And  Let  the  Defts  W. 
and  B.  deliver  over  to  such  person  so  to  be  appointed  all  securities  &c." 
Heceiver  to  pass  accounts  and  pay  balances  &c. — Brown  v.  Walter, 
V.-C.  W.,  26  June,  1873,  A.  1837. 

-  For  order  for  appointment  of  receiyer  of  leasehold  houses  at  instance  of 
trustees  for  the  purpose  of  enforcing  obb'gation  to  repair  against  tenant  for 
life  in  possession,  see  lU  Fowltr,  F,  y.  OddU  16  Ch.  D.  723,  726. 

43.  Receiver  and  Manager  in  Debenture  Holders^  Action, 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  the  Fit, 
and  upon  hearing  counsel  for  the  Defts,  and  upon  reading  the  writ 
issued  in  this  action  on  the  —  day  of  — ,  19 — ,  an  affidavit  of  —  filed 
— ,  19 —  {of  Jitness  of  receiver),  an  affidavit  of  —  filed  &c.,  and  the 
exhibits  A.  B.  and  C.  therein  referred  to  {if  so,  exhibits  A.  and  B. 
being  debentures  dated  &c.,  issued  by —  to  — ,  and  exhibit  C.  being  a 
certificate  of  registration  pursuant  to  the  Cos.  Act,  1900,  s.  14,  by  the 
Begistrar  of  Joint  Stock  Companies,  dated  — ,  19 — ,  of  —  debentures 
numbered  —  to  —  inclusive,  each  for  securing  £ — ,  created  by  the  Deft 
CO.),  and  the  Fit  by  his  counsel  undertaking  to  be  answerable  for  what 
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A.  as  receiver  \and  manager]^  hereinafter  appointed,  shall  receive  or 
become  liable  to  pay  until  he  shall  have  given  security  as  hereinafter 
directed;  This  Court  doth  appoint  A.,  of  &c.,  receiver  on  behalf  of  the 
Pit,  the  registered  holder  of  mortgage  debentures  of  the  Deft  co.  for 
£ —  and  £ — ,  dated  respectively  the  ^  day  of  — ,  19 —  and  the  —  day 
of  — ,  19 — ,  and  all  other  debenture  holders  of  the  Deft.  co.  [of  all 
property  whatsoever,  both  present  and  future  ( Take  words  from  dehen- 
ture,  but  if  uncalled  capital  is  comprised  in  debentures  omit  '*  uncalled 
caj9t/a/")],  except  uncalled  capital  comprised  in  or  subject  to  the 
security  and  charge  created  by  the  said  mortgage  debentures,  and  to 
manage  the  business  of  the  Deft  co.  with  a  view  to  its  sale  as  a  going 
concern,  but  he  is  not,  without  the  leave  of  the  Judge,  to  act  as  such 
manager  beyond  the  —  day  of  — ,  19 — ;  And  it  is  ordered  that  the 
said  A.,  the  receiver  and  manager,  do,  on  or  before  the  —  day  of  — , 
19 — ,  give  security  pursuant  to  0.  l,  16 ;  And  it  is  ordered  that  the 
said  A.  do  forthwith,  out  of  any  assets  coming  to  his  hands,  pay  the 
debts  of  the  Deft  co.  which  have  priority  over  the  claims  of  the  deben- 
ture holders  under  the  Preferential  Payments  in  Bankruptcy  Amend- 
ment Act,   1897,  and  that  he  be  allowed  all  such  payments  in  his 
accounts ;  And  it  is  ordered  that  the  said  A.  do  pass  his  accounts  and 
pay  his  balances  as  the  Judge  shall  direct. 

This  form  was  settled  by  the  Begistrars.  See  also  Re  Debenture  Holders* 
Actions,  W.  N.  (00)  68.  . 

For  an  interim  order  for  the  appointment  of  a  manager  of  a  mioing  co.  in 
a  foreclosure  action  by  debenture  holders,  see  Feek  v.  Trinsmaran  Iron  Co,, 
M.  R.,  11  Feb.  1876,  B.  246;  2  Ch.  D.  115. 

And  for  a  case  in  which  a  receiver  and  manager  of  collieries  was  appointed, 
although  the  colliery  business  was  not  speciiically  comprised  in  the  mortgage, 
see  Campbell  v.  Lloyd* s  Bank,  58  L.  J.  Ch.  424 ;  and  see  Oloucester  Bank  v. 
Budry,  cfcc.  Colliery  Co,,  (1896)  I  Ch.  629,  C.  A. 

For  order  giving  leave  to  receiver  appointed  by  debenture  holders  under 
their  deed  to  take  possession,  notwithstanding  the  appointment  of  an  official 
liquidator,  but  without  prejudice  to  any  question  as  to  the  powers  of  the 
receiver,  other  than  the  power  to  take  possession  and  to  sell  the  property,  see 
In  re  Henry  Founds  Son  arid  Hutchins,  44  Ch.  D.  402,  C.  A. 

For  order  appointing  receiver  of  property  of  a  co.  and  manager  of  the 
business  of  the  co.,  the  Pit  undertaking  to  advance  money  for  workmen's 
wages,  see  Makins  v.  Fercy  Ibotson  <fc  Sons,  Kay,  J.,  4  Nov.  1890,  B.  2110; 
8.  C,  (1891)  1  Ch.  133. 

44.  Receiver  and  Manage^"  of  Railway. 
Upon  the  petition  of  A.  B.  &c.,  and  upon  hearing  coxmsel  for  the 
Petr  and  for  the  X.  T.  Z.  By.  Co.,  this  Court  doth  appoint  C.  D., 
of  &c.,  manager  and  receiver  of  the  undertaking  of  the  X.  T.  Z. 
By.  Co.  as  defined  and  referred  to  in  the  X.  T.  Z.  By.  Act,  18 — ,  and 
the  works  and  property  comprised  in  such  undertaking  or  connected 
therewith,  and  to  receive  the  tolls  and  sums  of  money  arising  upon  or 
out  of  the  said  undertaking,  but  the  said  C.  D.  is  not  to  act  as  manager 
beyond  the  —  day  of  — ,  1887,  without  the  leave  of  the  Judge;  And 
Let  the  said  manager  and  receiver,  out  of  the  money  to  be  received  by 
him,  pay  all  expenses,  if  any,  proper  and  necessary  to  be  paid  by  him 
for  the  maintenance,  management,  and  working  of  the  said  railway, 
and  other  proper  outgoings  in  respect  of  the  said  undertaking,  and  the 

VOL.  I.  3d 


770  Receivers.  [chap.  xxxn. 

oostB  of  the  Petr  and  reepondents  of  the  said  petLtion,  to  be  taxed  Ac 
— Usual  directions  to  pass  accounts  and  pay  balances  &c. — ^And  Let 
the  following  inquiries  be  made,  that  is  to  say : — (1.)  An  inquiry  what 
is  due  to  the  Petr  upon  his  judgment  debt  in  the  petition  mentioned; 
(2.)  an  inquiry  whether  there  are  any  other  and  what  debts  of  the 
said  co.y  and  whether  the  same  and  which  of  them  are  incumbraDces 
or  charges  on  the  undertaking,  or  tolls  and  moneys  arising  out  of  the 
same,  or  any  and  what  parfc  of  the  same  respectively,  and  how  the 
same  respectively  were  created,  and  what  are  the  rights  and  piionties 
of  the  persons  for  the  time  being  interested  therein. — ^liberty  to  applj. 
—See  Re  The  Scarborough  and  Whithy  Ry.  Co,,  Kay,  J.,  19  Dec.  1^87, 
B.  2903. 

45.  Receiver  of  Raihcay. 

TTpoir  the  petition  &c.,  This  Court  doth  appoint  P.,  the  secretaiy  of 
the  CO.,  upon  his  first  giving  security,  receiver  of  the  undertaking  of 
the  said  co. ;  And  Let  the  said  P.,  out  of  the  moneys  to  be  receiTod  by 
him  as  such  receiver,  provide  for  the  working  expenses  of  the  railway 
and  other  outgoings  in  respect  of  the  undertaking,  and  from  time  to 
time  pass  his  accounts  as  such  receiver. — ^Usual  directions  to  pass 
accounts  and  pay  balances  &c. — And  Let  an  inquiry  be  made  what  are 
the  debts  and  liabilities  of  the  said  co.,  and  what  are  the  rights  and 
priorities  of  the  persons  interested  in  the  moneys  to  come  to  the  hands 
of  the  said  P.  as  such  receiver. — Liberty  to  apply. — Re  Manchester  and 
MOfordRy,  Co,,  V.-O.  H.,  23  July,  1875,  B.  2038. 

in  a  subsequent  stase  of  this  case  (G.  A.,  14  Ap.  1880,  B.  780 ;  14  CL  D.  645, 
G.  A.),  the  order  for  the  appointment  of  a  manager  upon  the  application  of  a 
judgment  creditor  was  "  without  me judioe  to  any  application  by  the  directors 
to  be  appointed  managers  by  the  Court." 


46.  Tramway%  Deberdure  Holders^  Action,  Special  Declaration  09  to 
distraining  nottcithstanding  Appointment  of  Receiver  and  Manager. 

The  application  of  the  Goxmty  Council  for  the  county  of  G —  and 
D.  M.  D.,  district  surveyor  of  highways,  which,  upon  hearing  coonsel 
for  the  applicants  and  for  the  Pits  and  M.  W.,  the  receiver  and 
manager,  in  Chambers,  was  adjourned  &c. ;  And  upon  hearing  counsel 
&c. ;  And  upon  reading  &c. ;  And  the  applicants  and  Pits  and  the 
said  receiver  and  manager,  by  their  counsel,  requesting  the  Court  to* 
decide  whether,  if  the  applicants  levy  a  distress  on  the  property  of 
the  Deft  co.  by  leave  of  this  Court,  notwithstanding  the  appointment 
of  the  receiver  and  manager  in  this  action,  the  officer  levying  the 
distress  will  be  entitled  to  sell  the  property  taken ;  and  the  applicants 
and  Pits  and  the  said  receiver  and  manager,  by  their  counsel,  under- 
taking not  to  object  to  the  jurisdiction  of  this  Court  (or  of  the  Court 
of  Appeal  in  case  of  an  appeal)  to  deal  with  the  whole  matter,  and 
waiving  all  objection  as  to  procedure ;  This  Court  did  order  that  the 
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said  appUcation  should  stand  for  judgment^  and  the  same  standing 
this  day  in  the  paper  &o.y  Let  the  applicants,  the  said  County  Council 
and  D.  M.  D.,  be  at  liberty,  notwithstanding  the  appointment  of  the 
receiyer  and  manager,  to  exercise  their  statutory  powers  of  distress 
upon  the  goods,  chattels,  and  effects  of  the  Deft  co.,  notwithstanding 
any  rights  or  claims  of,  or  interference  from,  the  debenture  holders  of 
the  Deft  co.  for  the  siun  of  £ — ,  the  amount  of  the  penalties  incurred 
upon  disobedience  by  the  Deft  co.  of  an  order  of  the  N —  Petty 
Sessional  Divisional  Court,  dated  &c.,  to  maintain  and  keep  in  good 
condition  and  repair  the  rails  of  which  their  tramway  consists,  and 
costs. — Liberty  for  the  Pits  and  the  said  receiver  to  appeal. — ^By 
consent  stay  all  further  proceedings  in  this  action  until  the  —  day 
of  — ,  And  Let,  if  notice  of  such  appeal  be  served  upon  the  applicants 
on  or  before  the  said  —  day  of  — ,  all  further  proceedings  under  this 
order  be  stayed  pending  such  appeal. — ^Liberty  for  the  applicants  to 
add  their  costs  of  application  (to  be  taxed)  to  their  security. — See 
Peff^e  T.  Neath  and  District  Tramways  Co,f  Ld,,  North,  J.,  25  June, 
1895,  B.  2230  ;  (1895)  2  Oh.  508. 


47.  Declaration  that  Receiver  and  Manager  entitled  to  First  Charge 

for  Balance^  8fc,  due  to  him, 

TJpoK  motion  &o.,  by  coimsel  for  E.  C.  B.  and  E.  J.  W.,  the  receivers 
and  managers  appointed  in  this  action  by  way  of  appeal  from  the 
order  dated  &c. ;  And  upon  hearing  counsel  for  the  Pit  and  Defts,  and 
for  M.  T.  S.  &  Co.,  the  L.  F.  Co.,  Ld.,  J.  N.  &  Co.,  N.  &  Son, 
D.  &  Co.,  B.  P.  &  Co.,  B.  B.  and  H.  J.  C.  A.  C.  W.  H.  (trading  as 
A.  C.  W.  H.  &  Co.),  and  H.  B.  &  Co.,  in  the  said  order  named,  the 
Pits  in  S,  V.  The  School  Board  of  L — ,  hereinafter  called  the  Pits 
in  the  said  action.  And  upon  reading  &c..  Discharge  the  said  order 
dated  &c..  And  Declare  that  the  applicants,  as  such  receivers  and 
managers  as  aforesaid,  are  entitled  to  a  first  charge  upon  the  funds 
in  Court  to  the  credit  of  this  action,  and  upon  all  moneys,  funds,  and 
properties  of  the  Deft  co.  comprised  in  or  subject  to  any  of  the 
debentures  issued  by  the  Deft  co.,  for  the  due  payment  of  the  balance 
which  shall  be  found  due  to  them  upon  taking  their  accounts  as  such 
receivers  and  managers,  and  of  the  costs  properly  incurred  by  them, 
as  hereinafter  mentioned,  which  they  shall  not  recover  from  the  Pits 
in  the  said  action,  and  also  for  effectuating  and  securing  to  the  appli- 
cants an  indemnity  against  all  liability  which  they  shall  have  properly 
incurred  in  acting  as  such  managers  as  aforesaid  upon  the  contracts 
entered  into  and  orders  given  by  them  or  otherwise  ;  And  the  applicants 
are  to  be  at  liberty  to  apply  as  to  raising  such  balance  and  costs,  and 
providing  for  such  indenmity  out  of  the  funds  in  Court,  or  to  be 
brought  into  Court,  or  any  other  moneys,  funds,  and  properties  subject 
to  such  cha^rge ;  And  Let  the  Pits  in  the  said  action  {names)  pay  to 
the  applicants,  E.  0.  B.  and  B.  J.  W.,  their  costs  incurred  in  the  said 
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action,  and  also  their  costs  of  the  said  order  dated  &c.|  and  of  and 
occasioned  by  this  appeal,  to  be  taxed. — See  Strapp  t.  BuU^  C.  A., 
12  March,  1895,  B.  485;  (1895)  2  Ch.  1,  C.  A. 

48.  Receiver  authorized  to  borrow  on  First  Charge  for  Purposes 

amounting  to  Salvage. 

IaSI  J.  W.  T.,  the  receiver  appointed  by  the  orders  dated  &c.,  be  at 
liberty  to  raise  a  sum  not  exceeding  £10,000  for  the  purpose  of 
defraying  the  costs  incurred  and  to  be  incurred  in  repairing  damages 
caused  to  the  Deft  co.'s  railway  by  landslips  and  other  causes,  and  to 
pay  expenses  necessary  to  keep  the  line  open  for  traffic  throughout, 
and  to  avoid  embargoes  or  causes  of  forfeiture  to  the  Spanish  Cbvem- 
ment,  and  to  charge  the  same  as  a  first  charge,  with  interest  at  a  rate 
not  exceeding  7  p.  c.  per  ann.,  upon  the  net  revenues  of  the  co.,  and 
ux>on  all  or  upon  any  part  or  parts  of  the  Deft  co.'s  property  in  priority 
to  the  existing  debenture  stock,  debentures,  and  prior  lien  bonds  of 
the  CO. — See  Greenwood  v.  Algeciras  Ry,  Co,,  C.  A.  20  March,  1894, 
A.  425;  (1894)  2  Ch.  205,  C.  A. 

For  order  for  receiver  of  canal  tolls,  rates  and  dues,  on  bill  by  a  mortgagee 
of  the  CO.,  and  for  him  to  pay  his  balances,  after  payment  of  the  costs, 
charges,  and  expenses  of  carrying  on  the  business  of  the  co.,  and  the 
interest  of  the  mortgages  created  by  them,  to  be  verified  by  affidavit,  see 
PUU  V.  Warwick^  &c.  Canal^  Kay*  143. 

For  order  for  receiver  of  tolls,  rates  and  duties,  and  all  the  rents  and 

Srofits  of  the  real  estate  of  a  canal  co.,  omitting  the  word  **  manage,"  and 
elivery  of  books  to  him ;  moneys  received  to  be  applied,  first,  in  maintain- 
ing the  canal  and  paying  salaries  of  receivers,  collectors,  and  of  the  other 
officers,  and  then  of  the  interest  of  the  mortgages,  without  prejudice  to  the 
rights  of  prior  incumbrancers,  and  to  the  right  of  the  managing  conmiittee  to 
control  the  trade ;  on  bill  by  one  of  several  mort^gees  whose  interest  was 
in  arrear:  see  Fripp  v.  Chard  By,,  V.-C.  W.,  29  June,  1853,  A.  1347;  and 
see  De  Wintonv,  Mayor  of  Brecon^  26  Beav.  533,  that  the  receiver  of  tolls,  &c, 
of  a  corporation  authorized  by  their  special  Act  to  be  mortgaged,  wiU  not  have 
committed  to  him  any  powers  of  management  which  ought  properly  to  he 
exercised  by  the  corporation  itself. 

And  for  decree,  with  direction  for  receiver  of  the  rents,  profits,  and  in- 
come of  tolls,  toll  gates,  and  toll  houses  of  turnpike  roads,  and  application 
of  moneys  received,  on  bill  by  mortgagee,  see  Z.  Cretve  v.  EdeUtoti,  1  D.  & 
J.  93. 

For  form  of  order  directing  inquiry  what  was  due  to  judgment  creditors 
of  a  railway  company,  and  what  lands  and  property  had  been  extended 
under  writs  of  elegit,  see  In  re  Hull,  Barnsley,  and  Weet  Biding  Junction  Ry. 
Co.,  40Ch.  D.  119,  C.  A. 
For  form  of  application,  see  D.  C.  F.  887. 


49.  Receiver  of  Freight  of  Ship  {with  Injunction). 

IirjXTKonoN  to  stay  Deft  collecting,  getting  in,  or  receiving  any 
moneys  on  account  of  the  ship  or  vessel  called  &c.,  or  the  freight  due, 
or  to  accrue  due,  in  respect  of  her  present  voyage,  until  further  order 
— ''And  Let  a  proper  person  be  appointed  to  collect,  get  in,  and 
receive  such  moneys  and  freight ;  And  Let  the  Pit  and  Deft  deliver 
over  to  such  person  so  to  be  appointed  all  documents  in  their  or  either 
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of  their  hands  relating  to  such  moneys  and  freight." — ^Directions  to 
pass  accounts  and  pay  balances,  &c. — Roberts  v.  /?.,  T.-C.  W.,  23  Feb. 
1854,  p.  448. 

And  for  order  appointing  a  person  to  receive  the  homeward  cargo  and  get 
in  the  freight,  see  Gibson  v.  Lee,  V.-C.  E.,  1842,  A.  1637. 

For  orders,  appointing  a  ship's  husband,  at  the  suit  of  some  of  the  part 
owners  against  the  others,  who  were  under  contract  ship's  husbands;  and 
for  receiver  and  manager  of  the  ship's  machinery  removed  by  Defts ;  and 
staying  actions  in  respect  of  same  matters,  see  Brenan  v.  Freaton,  10  Ha. 
331 ;  and  staying  ship's  husbands  interfering  with  her  sailing  by  deten- 
tion of  the  machmery,  and  for  receiver  of  it,  8»  C,  2  D  M.  G.  813,  sup., 
p.  725. 

For  the  addition  of  a  direction '  that  receiver  be  at  liberty  to  apply  in 
Chambers  for  leave  to  realize  the  cargo,  see  Skelton  v.  Edwards,  Y.-C.  B., 
7  Deo.  1876,  B.  1905. 


NOTES. 

APPOINTMENT  OP  EEOEIVEB. 

By  the  Jud.  Act,  1873,  s.  25  (8),  a  receiver  ma^  be  appointed  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  wluch  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order  should  be  made ;  and  the 
order  may  be  made  either  unconditionally  or  upon  such  terms  and  conditions 
as  the  Court  shall  think  just ;  and  see  sect.  24,  sub-sect.  7,  enabling  the 
Court  in  every  cause  or  matter  pending  to  grant,  either  absolutely  or  on 
reasonable  terms,  all  such  remedies  as  the  parties  may  appear  entitled  to 
in  respect  of  any  and  every  legal  or  equitable  claun  Drought  forward 
therein. 

The  expression  **  interlocutory  order  "  includes  orders  made  after  as  well 
as  before  final  judgment :  Smith  v.  Covjelf,  6  Q.  B.  D.  75,  C.  A. ;  and  the 
power  given  by  section  25  can  be  exercised  at  the  trial  of  the  action  as  well 
as  upon  an  interlocutory  application  :  Be  Prytherch,  P,  v.  Williams,  42  Ch.  D. 
590 ;  and  so  long  as  the  judgment  remains  unsatisfied  the  action  is  '*  pend- 
ing "  within  sect.  24,  sub-sect.  7  :  Salt  v.  Cooper,  16  Ch.  D.  644,  C.  A. ;  Hart 
V.  ZT.,  18  Ch.  D.  670,  680 ;  but  after  final  foreclosure  of  property,  subject  to 
an  equitable  charge,  though  an  assignment  of  the  mort^ged  premises  to  the 
Pit  (not  required  b^  him)  remains  to  be  settled,  the  action  is  at  an  end,  and 
the  I'lt  cannot  obtsun  the  appointment  of  a  receiver :  Wills  v.  Luff,  38  Ch.  D. 
197  ;  and  as  to  the  extensive  nature  of  the  power  conferred  by  the  Act,  see 
Be  Coney,  C,  v.  Bennett,  29  Ch.  D.  993,  ana  cases  inf.  Section  II.,  pp.  793 
et  seq. 

By  O.  L,  6,  an  application  for  a  receiver  may  be  made  to  the  Court  or  a 
Judge  by  any  party.  If  the  application  bo  by  the  Pit,  under  sect.  25,  sub- 
sect.  8,  it  may  be  made  either  ex  parte  or  with  notice,  and  if  by  any  other 
party,  on  notice  to  Pit,  and  at  any  time  after  appearance  by  the  party  apply- 
mg.  The  application  ex  parte  may  be  made  before  service  of  the  wnt  or 
appearance :  see  Taylor  v.  Eckersley,  2  Ch.  D.  302,  sup.  Form  7 ;  Be  H,*8 
Estate,  H,  y.  H.,  \  Ch.  D.  276,  sup.  p.  749 ;  Coleboume  v.  C,  1  Ch.  D.  690; 
and  may  be  entertained  in  cases  of  emergency,  e.g.,  for  receiver  of  estate 
of  supposed  lunatic,  pending  an  application  for  an  inquisition  :  Be  Fountain, 
37  Ch.  D.  609,  C.  A. ;  and  see  Fug^le  v.  Bland,  11  Q.  B.  D.  711,  where  a 
judgment  creditor  of  husband  and  wife  was,  on  his  application  ex  parte,  ap- 
pointed receiver  of  the  income  of  the  wife's  reversionary  interest ;  but,  even 
after  judgment,  the  order  ought  not  to  be  granted  ex  parte,  except  in  cases  of 
emergency :  Lucas  v.  Harris,  18  Q.  B.  D.  127,  134.  The  Court  of  Bank- 
ruptcy has  jurisdiction  under  sect.  25  (8)  of  the  Jud.  Act,  1873,  to  appoint  a 
receiver  by  way  of  equitable  execution  for  enforcing  orders  for  payment  of 
money  to  the  Irustee  in  bankruptcy,  but  will  not,  as  a  general  rule,  do  so  on 
^an  ex  parte  application:  Be  Govdie,  Exp,  Official  Beceiver,  (1896)  2  Q.  B. 
481. 

Under  O.  L,  6,  a  receiver  may  be  appointed,  on  the  application  of  either 
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party,  either  before  or  after  judgment :  8aU  t.  Cooper^  16  Oh.  D.  o44,  0.  A. ; 
iryan  v.  Bull,  10  Ch.  D.  153;  Analo-Iial.  Bank  v.  Daviea,  9  Oh.  D.  275; 
Smith  V.  Cowelly  6  Q.  B.  D.  75,  C.  A.  The  Deft,  therefore,  may  now,  before 
judgment,  apply  for  a  receiver :  Sarqant  v.  Bead^  1  Ch.  D.  600 ;  though  this 
"was  not  the  case  under  the  old  practice :  Bobinson  v.  Hadley,  11  Beay.  614 ; 
Hiles  V.  Moore,  15  Beav.  175 ;  Barlow  v.  GaiM,  8  Beav.  329 ;  from  which 
it  appears  that  the  Deft  could  not  apply  for  a  receiver  before  decree,  aad 
that  nis  application  should  have  been  made  by  petition. 

In  any  case  of  urgency  an  ex  parte  application  may  be  made ;  and  each  aa 
application  may  be  made  by  a  Deft  under  sect.  25,  sub-sect.  8,  notwitiistanding 
the  provision  of  r.  6  as  to  notice  to  Pit :  Hick  v.  Lodewood,  W.  N,  (83)  48, 

Although  under  the  old  practice  a  receiver  might,  under  special  drcum- 
stancos,  be  appointed  before  appearance  {Bam$hottom  v.  Freeman,  4  Beav. 
145  ;  Meaden  v.  Sealei/,  6  Ha.  620  ;  Bowling  y.  Hudson,  14  Beav.  423,  424,  nX 
and  before  service,  when  service  could  not  be  effected  by  reason  of  the  Deft 
having  absconded  {L.  <fc  S,  IT.  Bank  v.  Facey,  19  W.  R.  676 ;  24  L.  T.  126), 
a  receiver  was  not  appointed  before  decree  unless  the  bill  prayed  such  ap- 
pointment ;  and  leave  to  amend  would  not  in  general  be  granted :  Pare  v. 
CUgg,  29  Beav.  589 ;  aeciw  at  the  hearing:  Osborne  v.  Harvey,  1  Y.  C.  C.  116; 
or,  in  a  case  of  urgency,  on  motion  after  decree :  Thcmas  v.  bavies^  11  Beav. 
29  ;  Bowman  v.  Bell,  14  Sim.  392 ;   Wright  v.  Vernon,  3  Drew.  112. 

But  although,  under  the  new  j>ractice,  if  the  appointment  of  a  receiver  is 
a  substantial  object  of  the  action,  the  writ  should  be  so  indorsed,  the 
indorsement  may  be  amended  under  O.  XXYIII,  1,  and  upon  such  amend- 
ment an  interim  receiver  (or  injunction)  may  be  obtained :  Colebcmme  v.  C, 
1  Ch.  D.  690 ;  and  also  though  not  claimed  Dy  the  indorsement  of  the  writ, 
original  or  amended:  Notion  v.  Gover,  W.  N.  (77)  206;  Salt  v.  Cooper, 
16  Ch.  D.  544,  C.  A. 

Where  a  Deft  has  not  appeared  and  an  application  is  made  for  the 
appointment  of  a  receiver,  it  is  not  sufficient  to  file  the  summons  at  the 
Central  Office  under  O.  Lxvii,  4,  but  it  must  be  served  on  the  Deft  or  leave 
must  be  obtained  for  substituted  service :  Tilling,  Ld,  v.  Blythe,  (1899)  1 
Q.  B.  557,  C.  A. 

Leave  cannot  be  granted  for  service  out  of  the  jurisdiction  of  a  summons 
after  judgment  calling  on  Deft  to  show  cause  why  a  receiver  should  not  be 
appointed :  Weldon  v.  Gounod,  15  Q.  B.  D.  622 ;  distinguishing  CrMU 
Otrtindeuse  v.  Van  Weede,  12  Q.  B.  D.  171 ;  v.  sup.  Chap.  II.,  p.  18. 

The  order  should  state  distinctly  over  what  property  the  receiver  is 
appointed :  Crow  v.  Wood,  13  Beav.  271 ;  or  else  refer  to  the  pleadings  or 
some  other  document  describing  it. 

A  receiver  may  be  appointed  in  an  action  commenced  by  summons: 
Be  Fravcke,  Drake  v.  F.,  57  L.  J.  Ch.  437;  58  L.  T.  305;  Weston  v.  Levy, 
W.  N.  (87)  76 ;  and  see  Gee  v.  Bell,  35  Ch.  D.  160;  or  where  the  application 
is  by  consent :  Blackborough  v.  BavenhUl,  16  Jur.  1085 ;  1  W.  K.  66 ;  or 
where  a  vacancy  occurs  by  the  decease  or  otherwise  of  a  receiver  already 
appointed:  Grote  v.  Bing,  9  Ha.  App.  1 ;  Booth  v.  CouUon,  16  W.  E.  683; 
18  L.  T.  384. 

And  for  the  appointment,  upon  ex  parte  motion,  of  a  receiver  in  plaoe  of 
one  deceased,  see  Molloy  v.  Hamilton,  I.  B.  8  Eq.  499;  Be  Stone,  ib.,  9  £q. 
404. 

As  to  the  appointment  of  a  receiver  in  an  admon  action  commenced  in  a 
district  registrv,  see  Be  Capper,  26  W.  B.  434. 

The  costs  of  a  motion  for  a  receiver  are  sometimee  reeerved  until  the 
hearing:  Chaplin  v.  Young,  6  L.  T.  97;  even  though  the  application  is 
refused  :  Coope  v.  Cresswell,  12  W.  E.  299. 

The  Court  has  jurisdiction  under  sect.  25,  sub-sect.  8,  of  the  Jud.  Act,  1873, 
to  appoint  a  receiver  in  an  action  to  recover  land  although  the  title  is  legal 
and  the  Deft  is  in  possession,  but  a  case  must  be  made  to  justify  such 
appointment:  Foxwell  y.  Van  Grutten,  (1897)  1  Ch.  64,  C.  A.;  John  v.  /., 
(1898)  2  Ch.  573,  C.  A. 

The  jurisdiction  is  discretionary,  and  the  Court  will  have  regard  to  all  the 
circumstances,  e,g,,  the  interest  of  the  tenants,  the  pecuniary  position  of  the 
Deft,  and  the  probability  of  the  Fit's  title  proving  to  be  superior :  John  v. 
J,,  sup. 

On  the  question  of  the  jurisdiction  to  appoint  a  receiver  over  estates  in 
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Ireland  or  ont  of  the  jurisdiotion,  which  seems  upon  the  authorities  cited 
to  be  in  the  nature  of  a  recommendation  to  tlie  Irish  Court  'rather  than 
an  appointment  by  this  Court  directly  of  such  receiver,  see  Re  Trant, 
2  Sol.  Jour.  11 ;  fif.  C,  M.  R..  in  Chambers,  8  July,  1867,  B.  1366,  and  cases 
collected  on  the  subject  in  Penn  v.  L,  Baftimor^,  1  L.  C.  Eq.  765  ;  HouldiUh 
V.  M.  Donegal,  Beat.  146;  8  Bli.  N.  S.  301.  The  mere  order  of  the  English 
Court  does  not  put  the  receiver  into  possession  of  foreign  property  {e,g,  a 
debt  which  is  to  be  treated  as  locally  situate  abroad),  so  as  to  constitute 
foreign  process  a  contempt  of  the  English  Court :  Re  Maudslay,  Som  A  Field, 
(1900)  1  Ch.  602. 

As  to  the  power  of  the  Court  to  appoint  a  receiver  and  stay  all  further 
proceedings,  with  a  view  to  a  reference  to  arbitration,  see  (Jompagnie  du 
Senegal  yf.  Smith,  63  L.  J.  Ch.  16,  166;  49  L.  T.  627;  32  W.  E.  Ill,  and 
sup,  p.  408. 

As  to  the  jurisdiction  of  the  Court  to  appoint  a  receiver  and  manager  of 
property  in  uie  colonies  or  abroad,  see  inf.  Section  Y.  pp.  810  et  ae^. 


PEB80N  TO  BE  AFPOHrTED. 

The  ri^ht  to  the  appointment  of  a  receiver  belongs  in  the  first  instance  to 
the  parties  interested  in  the  suit,  and  not  to  a  stranger :  A,  O,  y.  Day, 
2  Mad.  246;  but  the  selection  is  matter  for  the  discretion  of  the  Court: 
Morison  v.  M.,  4  M.  &  Cr.  216. 

The  most  fit  person  should  be  appointed,  without  regard  to  which  party 
may  propose  him :  Lesjtinasse  v.  Bell,  2  J.  &  W.  436 ;  but  generally  the 
person  having  the  carnage  of  the  order  has  the  right  of  nominating,  and 
effect  will  be  given  to  his  nomination,  unless  good  cause  to  the  contrury  is 
shown  by  the  other  side. 

Where  debentures  comprised  special  securities  which  could  not  be  realized 
otherwise  than  by  a  commercial  liquidator,  the  receiver  appointed  by  the 
debenture  holders,  was  as  to  those  assets  substituted  for  the  official  receiver 
who  had  been  appointed  by  the  Court  below :  British  Linen  Co,  v.  South 
American  and  Mexican  Co.,  (1894)  1  Ch.  108,  C.  A. 

Leave  of  the  Court  must  be  obtained  before  a  P&rty  to  the  suit  can  propose 
himself  as  receiver  :  see  Davis  v.  D,  Marlborough ,  2  Swa.  118. 

A  person  whose  duty  it  is  to  watch  and  check  the  receiver  when  appointed 
is  inelig;ible  :  Sutton  v.  Jones,  15  Ves.  684.  Thus  the  Pit's  solicitor  will  not 
be  appointed,  even  by  consent:  Allen  v.  Lloyd,  12  Ch.  D.  447,  C.  A. ;  and 
as  to  the  next  friend  or  guardian  of  an  infant  being  ineligible,  see  Simpson, 
438. 

The  selection  of  a  receiver  by  a  Judge  will  not  be  disturbed  b^  the  Court 
of  Appeal,  except  in  extreme  cases,  or  on  some  objection  in  pomt  of  prin- 
ciple: CoohesY,  C,  2  D.  J.  &  8.  626;  Ferry  v.  Oriental  Hotels  Co,,  6  Ch. 
450;  Nothard  v.  Proctor,  1  Ch.  D.  4 ;  Ley  v.  L.,  27  L.  T.  267 ;  25  L.  J.  Ch. 
600. 

Except  in  very  special  cases  (see  Sargant  v.  Read,  1  Ch.  D.  400 ;  Taylor 
Y.  Eckersley,  2  uh.  D.  302),  one  of  the  parties  to  the  action  will  not  be 
appointed  receiver  without  the  consent  of  the  other  party :  see  Allen  v. 
Lloyd,  12  Ch.  D.  447,' 461.  But  in  the  case  of  a  partner  continuing  the 
business  (especially  if  he  has  the  larger  share)  it  is  frequently  done. 


8ALABY  AND  AIXOWANCES. 

The  usual  allowance  was  formerly  51,  p.  c.  on  the  gross  rental  of  the 
estates :  Day  v.  Croft,  2  Beav.  488 ;  but  3/.  p.  c.  is  now  very  commonly 
eiven.  There  is,  however,  no  settled  scale :  Prior  v.  Bagster,  67  L.  T,  760 ; 
W.  N.  (87)  194 ;  and  the  amoimt  must  depend  on  tiie  circumstances  of  the 
particular  case. 

Where  the  rental  is  very  considerable,  a  percenta^  at  a  lower  rate  has 
been  allowed,  or  a  fixed  salary  may  be  given ;  and  if  there  is  anv  special 
difficulty  in  collecting  Uie  rents,  the  allowance  has  been  increased ;  if  facility, 
diminished :  Day  y.  Croft,  sup. 

The  scale  allowed  to  liquidators  is  no  guide :  Prior  y.  Bagster,  67  L.  T. 
760 ;  W.  N.  (87)  194. 


rvM^ 
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By  Order  as  to  Supreme  Court  Fees,  1884,  Sched.,  item  72,  the  Court  lee  on 
taking  an  aocount  of  a  receiyer  or  consignee  is  Is.  for  every  IQOL  or  portion 
of  100/.  of  the  amount  found  to  haye  been  receiyed,  without  deductiDg  any 
payment. 

A  receiver  may  be  entitled  to  an  allowanoe  beyond  his  salary  for  extra- 
ordinary trouble  and  expenses:  PoU»  y.  Leighton,  15  Yes.  276;  but  not 
without  previous  order:  Be  Ormaby,  1  Ba.  &  B.  189. 

He  is  not  entitled  to  expenses  of  journeys  abroad  and  nrooeedings  there, 
without  the  Court's  express  sanction,  though  they  may  be  allowed  where 
the  proceedings  are  successful ;  and  for  the  practice  of  the  Court  as  to  extra- 
ordinary allowances,  see  Malcolm  v.  O'Callaghan^  3  M.  &  Cr.  52.  And  see, 
as  to  receiver  in  bankruptcy,  Exp,  Izard,  Be  Bushelly  23  Ch.  D.  75,  C.  A. 

He  has  been  held  efntitled  to  repay  himself  such  sums  as  have  been 
reasonably  expended  in  the  collection  of  rents  (including  a  salary  or 
percentage  to  a  collector),  before  applying  the  rents  in  satisfaction  ox  the 
arrears  of  interest  on  mortgages :  Oi/btrt  v.  Denely,  3  Scott,  N.  B.  364. 

When  a  trustee  is  appointed  on  his  own  undertaking  to  act  as  receiver  of 
the  trust  property,  he  is  not  ordinarily  entitled  to  a  salary,  though  the 
words  **  without  8>ilary  "  ought,  it  seems,  to  be  inserted  in  the  order :  Puking^ 
ton  v.  Baker,  24  W.  B.  234 ;  but  there  is  no  inflexible  rule  that  a  trustee  can 
only  be  appointed  receiver  of  the  trust  estate  on  the  terms  of  his  reoeiving 
no  remuneration :  Be  Bignell,  B,  y.  Chapman,  (1892)  1  Ch.  59,  C.  A. 

A  receiver  and  manaeer  appointed  without  salary  or  remuneration  is 
entitled  to  be  allowed  in  nis  account  premiums  paid  by  him  to  a  guarantee 
society  as  his  surety:  HarrU  y.  Sleep,  (1897)  2  Ch.  80. 

A  receiyer  and  manager  is  entitled  to  be  paid  for  special  services,  but  he 
ought  to  ask  the  Court  for  the  allowance  of  wages,  and  if  he  does  not  he 
incurs  great  risk :  Harris  y.  Sleep,  (1897)  2  Ch.  80,  C.  A.  (where  27.  a  week 
was  allowed  to  a  receiyer  and  manager  as  wages  for  manual  work  done  in 
the  business  by  him). 

Beceivers  aud  managers  appointed  in  the  winding-up  of  a  co.  who  incurred 
expenses  in  completing  the  contracts  of  the  co.*s  business  as  builders,  were 
held  entitled  to  be  indemnified  out  of  the  assets  of  the  business  in  priority 
to  persons  who  had  advanced  money  under  a  consent  order  providing  that 
the  advances  were  to  be  a  first  charge  on  the  assets  of  the  co. :  Strapp  v. 
Bull,  Sons  &  Co.,  (1895)  2  Ch.  1,  C.  A.,  Form  47,  sup. ;  and  see  Latham  v. 
Greenwich  Ferry  Co.,  72  L.  T.  790;  W.  N.  (95)  77  (where  the  cojsts  of 
realization  to  which  the  receiver  was  held  entitled  in  priority  were  limited 
to  those  of  the  actual  sale  exclusive  of  the  costs  of  preserving  the  property ; 
and  see  also  Bamsay  y.  Simpson  (1899),  1  I.  B.  194,  C.  A.,  as  to  costs  of 
realization). 

A  party  interested  proposing  himself  is  usually  required  to  act  without 
salary,  unless  by  consent ;  v.  sup.  pp.  757,  758. 

In  bankruptcy,  the'  receiver  is  entitled  to  his  costs  next  after  the  costs  of 
realizing  the  estate :  Exp.  Boyle,  23  W.  B.  908. 

SECURITY. 

By  O.  L,  16,  when  an  order  is  made  directing  a  receiyer  to  be  appointed, 
unless  otherwise  ordered,  he  is  first  to  give  security  to  be  allowed  by  the 
Court  or  a  Judge,  and  taken  before  a  person  authorized  to  administer  oaths, 
duly  to  account  for  what  he  shall  receive  as  such  receiver,  and  to  pay  the 
same,  as  the  Court  or  Judge  shall  direct ;  and  the  person  so  to  be  appomted 
shall,  unless  otherwise  oi^ered,  be  allowed  a  proper  salary,  or  allowanoe. 
The  above  directions,  formerly  inserted  in  the  order  to  appoint  a  receiyer, 
are  therefore  now  omitted. 

The  security  is  to  be  by  recognizance  of  the  receiver  (see  B.  S.  C.  App.  L., 
20a,  21 ;  D.  C.  F.  864).  In  Poole  v.  Wood,  V.-C,  21  Dec.  1832,  leave 
was  ^ven  to  pay  part  of  the  sum  to  be  secured  into  Court,  and  to  give 
security  for  the  rest. 

By  0.  L,  17,  where  a  named  receiyer  is  appointed  in  Court,  the  Court  or  a 
Judge  may  adjourn  to  Chambers  the  cause  or  matter  then  pending,  in  order 
that  the  person  named  as  receiver  may  give  security,  ana  may  tJiereupon 
direct  the  judgment  or  order  to  be  drawn  up. 

Where  a  receiyer  is  appointed  merely  for  the  purpose  of  securing  a  charge. 
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^•<7>>  li>7  way  of  equitable  ezecuiion,  security  may  be  dispensed  with :  ffeivett 
▼.  Murray,  54  L.  J.  Ch.  572 ;  63  L.  T.  380 ;  and  see  Forms  2,  3,  inf.  p.  792  ; 
and  for  the  preservation  of  property  pending  an  appeal,  the  Pit  was  appointed 
interim  receiver  and  manager  of  a  farm  without  security  on  his  undertaking 
to  abide  by  any  order  of  the  Court :  Hyde  v.  Warden,  1  Ex.  D.  309,  C.  A. ; 
and  see  Taylor  v.  Eckersleyy  2  Ch.  D.  302,  C.  A. ;  Gardner  v.  Blane,  1  Ha. 
381. 

After  reference  the  Court  will  not  dispense  with  the  usual  security,  even 
with  the  consent  of  the  parties  interested.  If  the  parties  desire  it,  they 
should  nominate  of  their  own  authority,  and  then  apply  that  the  receiver 
appointed  by  themselves  shall  not  be  required  to  give  security  :  Manners  v. 
Furze,  11  Beav.  30;  Ridout  v.  E,  Plymouth,  1  Dick.  68.  And  the  parties  so 
applying  must  be  sui  juris :  Tyke  v.  T.,  17  Beav.  583. 

And  for  the  appointment  under  special  circumstances  of  a  receiver  on  his 
own  recognizance  only,  see  Hibbert  v.  H,,  3  Mer,  681 ;  C.  Carlisle  v.  L, 
Berkley,  Amb.  599. 

In  Bainbrigge  v.  Blair,  3  Beav.  421,  the  receiver  was  discharged  on  the 
trustees  undertaking,  without  recognizance,  to  account  half-yearly  like  a 
receiver. 

The  security  is  usually  for  double  the  annual  rental ;  though  two  sureties 
are  usual,  the  number  may  be  increased,  to  reduce  the  amount  of  each. 

It  was  questioned  whether  the  bond  of  an  incorporated  guarantee  associa- 
tion (though  sufficient  as  a  security  for  costs  :  Plestow  v.  Johnston,  2  W.  R.  3), 
would  be  accepted  instead  of  the  usual  recognizance :  Manners  v.  Furze, 
11  Beav.  30;  but  see  Clarke  v.  Thornton,  in/.  Sect.  III.,  Form  6,  p.  806; 
Carpenter  v.  Solicitor  to  Treasury,  7  P.  D.  235 ;  Colmore  v.  North,  42  L.  J. 
Ch.  4 ;  27  L.  T.  405 ;  21  W.  E.  43;  and  such  a  bond  is  commonly  accepted 
now.     For  form,  see  D.  C.  F.  866. 

Money  due  from  a  receiver,  whether  an  ascertained  balance  or  not,  is,  so 
long  as  the  recognizance  is  existing,  a  debt  of  record :  Seagram  v.  Tuck,  18 
Ch.  D.  296.  C.  A. 

By  O.  LXi,  14,  no  recognizance  shall  be  enrolled  after  six  months  from  the 
acknowledgment  thereof,  except  under  special  circumstances,  and  by  an 
order  made  by  the  Court  or  a  Jud^e  upon  motion  for  the  enrolment  thereof 
after  that  time.  Leave  may  be  given  to  enrol  it  7iunc  pro  tunc :  Bothomley 
V.  Fairfax,  1  P.  W.  334,  340;  Vaughan  v.  T.,  1  Dick.  90;  for  such  order, 
see  Marchant  v.  M.,  M.  R.,  3  Nov.  1853,  B.  15;  but  it  will  be  made  so  as 
not  to  prejudice  intervening  incumbrances :  Bothomley  v.  Fairfax,  sup, ;  and 
see  Fothergill  v.  Kendrick,  2  Ver.  234. 

B^  O.  LX,  4,  where,  by  the  practice  of  the  Ch.  Div.,  recognizances  are 
re(}uired  to  be  given,  such  recognizances  are  to  be  given  to  me  two  senior 
chief  clerks  (now  Masters)  for  the  time  being  of  the  Judge  to  whom  the  cause 
or  matter  is  assigned ;  and  when  the  same  are,  by  any  judgment  or  order, 
directed  to  be  vacated,  the  proper  officer  shall,  on  due  notice  thereof,  attend 
one  of  the  said  chief  clerks  (Masters),  who  shall  thereupon  vacate  such 
recognizances  in  the  usual  manner. 

The  sureties  must  be  resident  within  the  jurisdiction :  Cockbum  v.  Raphael, 
2  S.  &  S.  453 ;  and  upon  any  event,  such  as  death  or  bankruptcy,  happening, 
which  would  prevent  the  recognizance  being  effectually  put  in  force  against 
them,  an  order  will  be  made  at  Chambers  on  summons,  directing  the  receiver 
to  ffive  a  new  security. 

Additional  security  has  been  required  when  the  property  over  which  the 
receiver  has  been  appointed  has  since  increased  in  value :  Spence  v.  Hangford, 
M.  R.,  in  Chambers,  17  Feb.  1865. 


EFFECT  OF  APPOINTMElTr. 

The  appointment  of  a  receiver,  so  far  as  it  affects  the  rights  of  creditors  or 
third  pames,  dates  not  from  the  order  appointing  him,  but  from  the  com- 
pletion of  the  security  required  to  be  given  by  the  order ;  and,  accordingly, 
until  the  appointment  has  been  perfected  by  certificate  that  the  security  has 
been  completed,  a  judgment  creditor  is  not  debarred  from  proceeding  to 
execution :  Edwards  y,  E,,  2  Ch.  D.  291 ;  and  see  Exj),  Evans,  Re  Watkins, 
13  Ch.  D.  252,  255.    But  if  no  security  is  required  (which  should  appear  on 
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the  face  of  the  order),  the  appointment  is  complete  upon  poaseeedon  heing 
taken  under  the  order :  Morriwa  t.  Skeme  Ironvjorhs  Co,,  60  L.  T.  588. 

His  liability  to  account  in  reepect  of  moneys  received  and  expended  by 
him  as  receiver  at  once  arises,  whether  the  security  has  been  completed  or 
not :  SmaH  v.  Flood,  49  L.  T.  467. 

Hi9  possession  is  the  possession  of  the  Court,  and  the  effect  of  his  appoint- 
\  ment  is  to  remove  the  parties  to  the  suit  from  possession :  Busaell  v.  E.  Ang, 
Rt/.y  3  Mac.  &  G.  101;  Ames  v.  Birkenhead  DockSy  20  Beav.  350;  and,  as 
against  the  subsequent  trustee  in  bankruptcy,  to  exclude  the  doctrine  of 
reputed  ownership :  Taylor  v.  Eckeraley,  5  Ch.  D.  740 ;  and  as  to  the  appoint- 
ment of  a  receiver  and  manager  of  a  co.  operating  as  a  discharge  to  the  cc's 
servants,  see  Beid  v.  Explosives  Co.,  19  Q.  B.  D.  264,  C.  A. 

He  is  entitled  to  rents  in  arrear  when  he  is  appointed :  Codrington  v.  John" 
stone,  1  Beav.  524 ;  and  his  right  to  collect  a  sum  admitted  to  be  due  to  the 
estate  cannot  be  disputed  by  the  person  making  the  admission:  Woodj. 
Hitchings,  2  Beav.  294. 

Money  due  to  him  in  his  character  of  receiver  was  a  debt,  legal  or  equitable, 
upon  which  a  debtor's  summons  might  be  grounded  imder  the  Banxruptcy 
Act,  1869,  BS.  6,  7  (see  now  Bankruptcy  Act,  1883,  ss.  4,  6,  sub-s.  1  (d)); 
Exp,  Harris,  2  Ch.  D.  423. 

He  is  not  *'  owner  *'  within  the  Public  Health  Act,  1875,  and,  consequently, 
service  on  him  of  notices  as  to  improvement  expenses,  under  sect.  150,  is 
bad :  see  Corjp.  nf  Bacup  v.  Smith,  45  Ch.  D.  395. 

A  solr  receiving  rents  must  pay  them  over  to  the  receiver  without  reference 
to  any  lien  for  costs,  though  it  might  have  been  proper  for  him  to  receiTe 
them :   Wickens  v.  Townsheud,  1  Bus.  &  M.  361,  363. 

But  the  right  of  the  receiver  to  collect  will  not  prevent  payment  of  money 
into  Court  by  a  debtor  to  the  estate,  on  the  petition  of  parties  interested,  to 
save  the  receiver's  j^undage:  Haigh  v.  Grattan,  1  Beav.  201. 

As  against  a  receiver  appointed  by  the  Court,  an  exor  cannot  retain  a  debt 
due  to  him:  Davenport  y,Moss,  14  W.  B.  453;  Be  Jones,  Calver  v.  Laadon, 
31  Ch.  D.  440  (following  Be  Birt,  22  Ch.  D.  604;  Bichmond  v.  WhiU, 
12  Ch.  D.  161) ;  and  v.  i w/.  Chap.  XLIV.,  p.  1531. 

A  partner  who  had  got  in  debts  adversely  to  the  receiver  was  ordered, 
within  a  week,  to  make  an  affidavit  of  the  amount,  and  pay  such  amount  to 
the  receiver,  or  in  default  to  be  committed :  Parker  v.  Pocock,  30  L.  T. 
458. 

A  receiver  who  has  been  appointed  under  the  ordinary  power  in  a  mort- 
gage deed  is  in  possession  for  all  purposes  as  the  agent  oi  the  mortgagor : 
Jeferys  v.  Dickson,  1  Ch.  183 ;  Law  v.  Glenn,  2  Ch.  634  ;  Convevancing  Act, 
1881,  8.  24,  sub-s.  2 ;  and  see  Oiven  v.  Cronk,  (1895)  1  Q.  B.  265,  C.  A. ;  Re 
Hale,  Lilley  v.  Food,  (1899)  2  Ch.  107,  C.  A. ;  and  a  distress  by  the  mort- 
gagor without  the  receiver's  authority  is  illegal :  WoolsUm  v.  Boss,  (1900)  1 
Ch.  788. 

But  where  debentures  give  the  holders  a  power  to  appoint  a  receiver  with- 
out indicating  that  he  is  to  be  the  agent  of  uie  co.,  he  must  {semhle)  be  treated 
as  agent  of  the  debenture  holders :  Be  Vimhos,  (1900)  1  Ch.  470. 

If  the  mortgagors  are  a  co.  which  is  afterwards  wound  up,  the  receiver 
after  the  winding-up  order  ceases  to  be  the  agent  of  the  co.,  but  does  not 
necessarilv  become  the  agent  of  the  mortgagees :  Oosling  v.  Gaskell,  (1897) 
A.  C.  575,"^  H.  L. ;  reversing  C.  A.,  (1896)  1  Q.  B.  669. 

A  receiver  appointed  by  wiU  is  a  proper  party  to  an  admon  suit :  Conseti  v. 
Bell,  1  Y.  &  C.  C.  569. 

The  right  of  a  Pit  to  damages  for  detention  of  property  by  the  Deft  is  not 
lost  by  tne  appointment  of  a  receiver  of  the  property  by  consent  pending  the 
trial  of  the  action  :  Drey/us  v.  Peruvian  Guano  Co,,  42  Ch.  D.  166  (see  S,  C, 
on  appeal,  43  Ch.  D.  316,  C.  A.) ;  following  Williams  v.  Peel  Biver  Co.,  55 
L.  T.  689. 

The  receiver's  possession  does  not  alter  the  righto  of  parties  as  regards  tiie 
Stetute  of  Limitations :  Harrison  v.  Duignan,  2  Dr.  &  War.  295. 

Money  in  the  hands  of  a  receiver  is  not  in  custodid  legis,  as  it  is  in  the 
hands  of  a  sequestrator.  The  rights  to  it  must  be  decided  on  a  oonsideration 
of  all  the  circumstances,  and  in  particular  the  nature  of  the  action  and  the 
object  of  the  appointment  of  the  receiver :  Be  Hoare,  H.  v.  Owen,  (1892)  3 
Ch.  94. 
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AS  BEQABDS  PEBBONS  CLAIMING  BT  FABAMOUin  TITLE. 

Leave  is  given  to  persons  claiming  by  title  paramount  to  tlie  receiver  to 
pursue  their  remedies,  provided  there  has  been  no  delay  in  the  assertion  of 
theii*  rights :  Fish.  Mort.  s.  868  ;  Bobbins,  948. 

As  to  the  rights  of  a  landlord  after  the  appointment  of  a  receiver  as  against 
the  tenant  or  sub-tenant,  see  Sutton  v.  Bees,  9  Jur.  N.  S.  456 ;  1  N.  R.  464 ; 
Hand  V.  Blowy  70  L.  J.  Ch.  687.  The  landlord  should  ask  the  Court  for 
authority  to  distrain,  notwithstanding  the  possession  of  the  receiver.  If  the 
landlord  gives  the  receiver  notice  of  his  claim  for  rent,  but  takes  no  other 
steps,  and  the  receiver  sells  the  furniture,  the  landlord  has  no  priority 
over  other  creditors  in  the  proceeds  :  jSi.  C 

His  right  to  distrain  for  rent  is  limited  by  the  Bankruptcj''  Act,  1883,  s.  42, 
as  amended  by  the  Bankruptcy  Act,  1890,  s.  28,  to  six  months'  rent  accrued 
due  prior  to  the  order  of  adjuoication,  including  an  order  for  the  admon  of 
the  estate  of  a  debtor  whose  debts  do  not  exceed  50/.,  or  of  a  deceased  person 
who  dies  insolvent :  Exp.  Cochrane,  20  Eq.  282  ;  Exp.  Till,  16  Eq.  97. 

The  appointment  of  a  receiver  of  the  toUs,  profits,  and  income  of  a  railway 
in  a  suit  on  behalf  of  rent-charge  holders  was  held  not  to  affect  the  right  of 
the  owner  of  a  rent-charge  to  distrain  for  his  arrears  on  the  goods  and 
chattels  of  the  promoters  of  the  undertaking,  given  by  the  L.  0.  0.  Act,  1845, 
8.  11 :  Eyton  v.  Dejibigh,  &c.  Bt/.,  6  Eq.  14 ;  see  also  Ih,  488  (on  a  similar 
application  in  the  same  co.). 

And  see  Bowen  v.  Brecon  By.,  3  Eq.  541,  where,  upon  a  petition  (after  the 
appointment  in  a  debenture  holder's  suit  of  a  receiver  of  a  railway  under- 
taKing)  by  a  debenture  holder  for  leave  to  issue  execution  on  his  judgment, 
an  inquiry  whether  it  would  be  for  the  benefit  of  the  debenture  holders  that 
any  proceedings  should  be  taken  by  the  receiver  for  the  purpose  of  making 
such  judgment  available  for  them,  was  directed. 

A  mortgagee  whose  interests  are  not  provided  for  in  the  order  for  the 
receiver  may  apply  to  be  examined  pro  interesse  auo :  Hunt  v.  Priest,  2  Dick. 
540 ;  so  also  if  a  receiver  has  been  improperly,  or  by  mistake,  put  in  posses- 
sion of  goods,  the  proper  course  for  the  jud^ent  creditor  of  the  owner  is 
not  to  apply  for  leave  to  levy  execution,  but  ro  move  to  discharge  the  order, 
or  apply  to  be  examined  pro  interesse  stio :  Fowler  v.  Haynes,  2  N.  R.  156 ; 
and  see  Kerr,  Recrs.,  166—168;  and  sup.  Chap.  XXVII.,  "Execution," 
p.  421. 

The  creditor  of  a  party  to  whom  a  receiver  appointed  by  the  Court  was 
directed  to  pay  the  rents  was  allowed,  on  petition,  to  sue  out  and  execute 
such  writs  as  advised :  Oooch  v.  Haworth,  3  Beav.  428.  But  a  judgment 
creditor  recovering  merely  under  an  order  at  law  money  of  his  debtor  in  a 
I'eceiver's  hands,  had  to  repay  it,  and  he,  and  the  receiver  who  had  not 
resisted,  had  to  pay  costs ;  a  party  interested  may  apply  at  once  to  stay  such 
payments  :  De  Winton  v.  Mayor  of  Brecon,  28  Beav.  200. 

In  Neate  v.  Pink,  15  Sim.  450,  an  inquiry  went  on  petition  by  a  stranger 
to  the  suit  to  ascertain  his  right  to  rent  paid  into  Court  by  tne  receiver; 
but  see  Wastell  v.  Leslie,  lb.,  453,  n. ;  Blundell  v.  B.,  W.  N.  (86)  125; 
explaining  Neate  v.  Pink,  and  deciding  that  a  judgment  creditor,  not  a 
party  to  an  action,  has  no  locus  standi  to  apply  for  payment  of  money  to  him 
by  a  receiver,  though  the  debt  be  one  properly  payable  out  of  the  lunds  in 
the  receiver's  hands :  Brocklebank  v.  E.  London  By.  Co.,  12  Ch.  D.  839. 

Where,  after  appointment  of  a  receiver  in  a  partnership  action,  a  creditor 
of  the  firm  obtained  judgment,  an  order  was  made  giving  him  a  charge  on 
the  partnership  moneys  coming  to  the  receiver,  upon  his  undertaking  that 
the  charge  was  to  be  dealt  with  according  to  the  order  of  the  Court :  Kewney 
V.  Attrill,  34  Ch.  D.  345 ;  and  see  Be  Cowan^s  Estate,  Bapier  v.  Wright,  14 
Ch.  D.  638,  where  a  receiver  in  an  admon  action,  who  had  been  directed  to 
pay  to  a  legatee  a  quarterly  sum,  was  ordered  to  pay  the  debt  and  costs  of 
judgment  creditors  of  the  legatee. 

Ajid  as  to  the  remedies  of  a  judgment  creditor,  or  prior  incumbrancer 
against  the  owner  and  the  receiver,  as  to  siirplus  rents,  or  the  establishment 
of  his  rights,  see  Leuris  v.  L.  Zouche,  2  Sim.  388 ;  Smith  v.  E.  Effingham, 
2  Beav.  232 ;  7  Beav.  357. 

If  a  receiver  has  exceeded  his  authority,  the  person  injured  thereby  ought 
not,  without  leave  of  the  Court,  to  bring  an  action  against  the  receiver,  but 
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should  apply  for  relief  in  the  action  in  which  the  receiver  was  appointed : 
Searle  v.  Choat,  25  Ch.  D.  723. 

Rent  received  by  the  receiver  before  the  mortgagee  took  posseeaion,  hat 
not  paid  to  her  till  after,  was  (under  the  circumstances  of  the  case)  assumed 
to  ^  in  discharge  of  interest  due  when  she  took  possession ;  9ecu$,  as  to  rent 
which  did  not  appear  to  have  been  received  before  she  took  possesion: 
Jlorlock  V.  Smith,  1  Coll.  287. 

If  the  receiver  has  paid  to  the  tenant  for  life  money  which  he  ought  to 
have  paid  into  Court  for  the  benefit  of  creditors,  and  is  afterwards  compelled 
to  pay  the  same  amount  into  Court,  the  receiver's  right  to  the  surplus  which 
may  remain  after  satisfaction  of  the  creditors  will  have  priority  over  any 
claim  by  the  tenant  for  life ;  but  if  the  wrongful  payment  has  been  made  by 
the  solr  in  the  cause  as  his  agent,  the  receiver's  right  to  the  surplus  is 
subject  to  all  liabilities  between  the  solr  and  the  person  wrongly  paid: 
Ourden  v.  Badcock,  6  Beav.  157. 

INTBRFEBENCE  WITH  RBCEIVEIL 

The  Court  will  not  allow  its  receiver  to  be  interfered  with,  though 
erroneously  appointed  :  Amea  v.  Birkenhead  Dock,  20  Beav.  332 ;  Bandfidd  v. 
i2.,  1  Dr.  &  8.  310.  But  leave  to  try  a  ri^ht  which  is  claimed  against  the 
receiver  will  not  be  refused,  imless  uie  claim  is  clearly  without  foundation : 
S.  6\,  on  appeal,  3  D.  F.  &  J,  766 ;  Lane  v.  Capsey,  (1891)  3  Ch.  411. 

Interference  with  a  receiver  appointed  by  tiie  Court  {e.g.,  by  advertise- 
ments tending  to  prejudice  the  management  of  a  business  earned  on  by  a 
receiver  and  manager  under  order  of  the  Court)  is  a  contempt  punishable  by 
a  committal :  Ilelmore  v.  Smith  f  2),  35  Ch.  D.  449 ;  Hawkins  v.  Qatherxolt, 
1  Drew.  12 ;  which,  after  notice  irom  the  receiver,  renders  the  persons  inter- 
fering, whoever  they  may  be,  and  even  though  enforcing  legal  rights,  liable 
for  the  consequences  of  uieir  contempt :  and  see  Es^,  Cochrane,  20  Eq.  282 ; 
but  it  is  not  interference  with  the  receiver  of  a  co.  to  apply  for  leave  to  issue 
execution  against  him,  upon  judgments  recovered  a^inst  the  co.,  in  respect 
of  monev  due  from  him  m  his  capacity  of  shareholder  :  Be  West  Lancashire 
Co.,  W.  *N.  (90)  165 ;  63  L.  T.  56. 

It  may  be  punished  by  committal  by  order  absolute  in  the  first  instance : 
Broad  v.  Wickham,  4  Sim.  511 ;  but  more  usually,  as  in  the  case  of  breach 
of  an  injunction,  by  payment  of  all  costs  and  expenses  occasioned  by  such 
improper  conduct ;  Lanev.  Sterne,  3  Giff.  629. 

And  the  particular  act  of  interference  may  be  restrained  by  injunction, 
which,  in  a  proper  case,  may  be  obtained  ex  jtarie :  Tink  v.  Bundle,  10  Beav. 
318;  Evehni  v.  Lewis,  3  Ha.  472;  Bandfield  v.  B.,  1  Dr.  &  S.  310.  And  in 
Bayly  v.  Went,  51  L.  T.  764,  an  injimction  was  granted  to  restrain  a  mort- 

fagor  from  distraining  for  rent,  on  the  allegation  that  the  receiver  appointed 
y  the  mortgagee  had  been  negligent  in  collecting  it ;  and  see  WodsUm  v. 
Boss,  (1900)  1  Ch.  788 ;  v.  sup,  p.  778. 

A  motion  to  commit  for  disturbance  of  a  receiver's  possession,  made  for 
the  purpose  of  extorting  costs,  rather  than  to  protect  such  possession,  will 
not,  nowever,  be  encouraged :  Ward  v.  Swift,  6  Ha.  312. 

Whether  the  sheriff  may  be  committed  for  the  act  of  his  under-sheriff  in 
seizing  property  in  the  possession  of  a  receiver  appointed  by  the  Court,  see 
Bmeell  v.  E,  Anglian  By,,  3  Mac.  &  G.  104 ;  Fish.  Mort.  s.  866 ;  Bobbins, 
p.  943.     . 

In  that  case  the  sheriff,  who  had  seized,  under  a  fi.fa.,  property  in  the 
hands  of  the  receiver,  was  ordered  to  withdraw,  and  to  pay  the  costs  and 
expenses  of  the  seizure,  and  was  restrained  from  proceeding  against  the 
receiver  to  compel  him  to  interplead ;  and  the  order  went  on  to  enjoin  the 
execution  creditors  from  taking  proceedings  at  law  against  the  sheriff,  in 
relation  to  the  property  seized  by  him,  or  any  other  property  in  the  possession 
of  the  receiver :  see  3  Mac.  &  G.  p.  120. 

And  the  sheriff  who  executes  process  upon  property  over  which  a  receiver 
has  been  appointed,  will  not  be  protected  against  adverse  claims  to  the 
proceeds  by  the  landlord  and  the  receiver:  Try  v.  T.,  13  Beav.  422 ;  see 
also  Bock  V.  Cook,  2  Ph.  691 ;  Onyon  v.  Wc^hhoume,  14  Jur.  497,  that  the 
sheriff  levying  under  a  fi»  fa,,  under  the  Judgment  Act,  1838  (1  &  2  V. 
c.  110),  was  not,  like  a  sequestrator,  an  officer  of  the  Court,  so  as  to  be  entitled 
to  protection  under  1  &  2  Will.  4,  c.  58,  b.  6. 
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And  aee,  as  to  the  efPect  of  appointing  a  receiver,  Dan.  1684 ;  Kerr,  Be- 
ceivers,  147  et  seq,;  Robbins  on  iiortgage,  943  et  seq.  See  also  Ih^.  Bylands; 
Exp.  Cooper,  6  Ch.  D.  57,  266 ;  Exp.  Evans,  27  W.  R.  712. 
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A  receiver,  unless  specially  empowered  so  to  do,  is  not  at  liberty  to  carry 
on  a  business  (Lindley,  531),  and  accordingly  a  manager,  as  distinct  from  a 
receiyer,  is  usually  appointed  with  a  view  to  a  sale  of  property  as  a  going 
concern:  Whitley  v.  Chailis,  (1892)  1  Ch.  64,  C.  A. ;  In  re  J^idoria  Steam- 
boats,  Ld,y  (1897)  1  Ch.  158;  Marshall  v.  South  Staffordshire  Trams  Co., 
(1895)  2  Ch.  36,  u.  A. ;  ex.  gr.y  in  the  case  of  a  mortgage  of  a  colliery  where 
the  business  of  the  colliery  is  included  (as  it  usually  and  presumably  is)  in 
the  security :  County  of  Gloucester  Bank  v.  Rudry  Merthyr  Colliery  Co.,  (1895) 
1   Ch.  629,  C.  A. ;  Campbell  v.  Lloyd*s  Bank,  (1891)  1  Ch.  136,  n. ;  68  L.  J. 
Ch.  424 ;  Oibbs  v.  David,  20  Eq.  373,  inf.  p.  788 ;  or  of  a  hotel  where  the 
goodwill  is  comprised  in  the  security :  Truman  v.  Redgrave,  18  Ch.  D.  547 
nbut  not  otherwise :  Whitley  v.  Challis,  sup ;  and  see  County  of  Gloucester 
Sank  V.  Radry  Merthyr  Colliery  Co.,  sup.)\  or  of  debentures  of  a  co.  even 
though  no  principal  money  is  due,  if  the  security  is  in  jeopardy  as,  for 
example,  by  proceedings  by  execution  creditors :  makins  v.  Percy  Ibbotson 
and  Sons,  (1891)  1  Ch.  133;  Edwards  v.  Standard  Rolling  Stock  Syndicate, 
(1893)  1  Ch.  574 ;  In  re  Victoria  SteamboaU,  Ld.,  (1897)  1  Ch.  158 ;  or  of  the 
DUfiiuess  of  a  partnership  with  a  view  to  realization  on  dissolution :  Taylor  v. 
NeaU,  39  Ch.  I).  538;  Collins  v.  Barker,  (1893)  1  Ch.  578;   sup.  p.  753; 
Harris  v.  Sleep,  (1897)  2  Ch.  80,  C.  A. ;  and  v.  inf.  p.  787. 

A  manager  may  be  appointed  in  a  proper  case  notwithstanding  that  the 
mortgagee  has  taken  possession :  County  of  Gloucester  Bank  v.  Rudry  Merthyr 
Colliery  Co.,  (1895)  1  Ch.  629,  C.  A. ;  but  an  appointment  wiU  not  be  made 
where  debenture  nolders  (as  in  the  case  of  a  tramway  co.  under  the  Tram- 
ways Act,  1870)  ai'e  not  entitled  to  enforce  their  charge  by  sale :  Marshall  v. 
South  Staffordshire  Trams  Co.,  (1895)  2  Ch.  36,  C.  A.  (commenting  on  and 
disapproving  of  previous  cases) ;  and  see  Blaker  v.  Herts  and  Essex  Water- 
tporks  Co.,  41  Ch.  D.  399. 

The  appointment  of  a  manager  is  made  for  a  limited  period  only,  varying 
according  to  the  circumstances  of  the  case :  In  re  Victoria  Steamboats,  Ld., 

il897)  1  Ch.  158;  Securities  and  Properties  Corp.  v.  Brighton  Alhambra,  62 
J.  J.  Ch.  566 ;  and  is  sometimes  coupled  with  a  special  intimation  by  the 
Court :  ex.  gr.,  that  the  person  appointed  is  only  to  carry  on  the  business  in 
its  ordinary  course  so  far  as  it  is  necessary  to  protect  the  assets :  Melson  v. 
Isle  of  Wight  Brewery  Co.,  Kekewich,  J.,  7th  Feb.  1899. 

The  receiver  is  usually  appointed  manager,  it  being  found  inconvenient  to 
appoint  different  persons  to  act  in  the  two  capacities :  Collins  v.  Barker, 
(1893)  1  Ch.  578 ;  but  the  Court  may  direct  the  receiver  to  avail  himself  of  the 
services  of  a  named  person  to  act  in  the  management :  v.  sup.  pp.  755,  756. 

Leave  to  the  manager  to  borrow  money  in  priority  to  existing  incumbrances 
will  only  be  given,  if  at  all,  by  way  of  salvage  or  to  secure  an  advantageous 
sale  :  Securities  and  Properties  Corp.  v.  Brighton  Alhambra,  62  L.  J.  Ch.  566. 

Where  the  appointment  of  a  receiver  and  manager  has  been  made  on  an 
interlocutory  application,  the  order  made  on  the  hearing  should  extend  the 
time  during  which  the  receiver  is  to  act  as  manager:  Davies  v.  Vale  of 
Evesham  Preserves,  43  W.  E.  646. 

And  for  further  instances  of  atmointment  of  receiver  and  manager,  v.  inf, 
pp.  784,  786,  787,  788.    See  also  D.  C.  F.  887,  note. 


IN  WHAT  INSTANCES,  AND  OVEB  WHAT  PEOPBETT,  A  BECEIVKB  MAY 

BE  APPOINTED. 

Powers  having  been  conferred  by  Jud.  Act,  1873,  s.  25  (8),  on  every 
Division  of  the  High  Court,  of  aj)pomting  a  receiver  in  all  cases  ^*  in  which 
it  shall  appear  to  the  Court  to  be  just  or  convenient,"  man^  of  the  Questions 
which  have  arisen  as  to  the  right  to  obtain  a  receiver,  especially  on  behalf  of 
persons  claiming  as  against  a  legal  title,  and  where  the  remedy  afforded  by 
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the  Courts  of  ordinary  jurifldiction  was  inadequate  (see  Kerr,  Beers.  2  d  stq*), 
will  no  lon^r  arise. 
The  appointment  of  a  receiver  is  a  remedy  designed  for  the  preservation  of 

Sroperty  until  the  question  between  tiie  parties  claiming  it  shall  have  been 
ecided,  but  without  prejudice  to  the  right  of  possession  (as  in  the  case  of 
first  mortgagee  as  against  equitable  incumbrancers)  of  a  party  claiming  by 
an  interest  paramount  to  the  litigants' :  Bemey  y.  Setvell,  1  J.  &  W.  648 ; 
Dalmer  v.  Ikuhirood,  2  Cox,  378  ;  and  see  Harris  v.  -ff.,  56  L.  J.  Ch.  754 ;  56 
L.  T.  507 ;  35  W.  R.  710 ;  JU  WelU,  Molony  v.  Brooke,  45  Ch.  D.  569. 

Independently  of  sect.  25  of  the  Judicature  Act,  1873,  and  on  the  principle 
of  Keams  y.  Leaf,  1  H.  &  M.  681,  a  receiver  may  be  appointed  to  protect  a 
fund  in  the  luAds  of  trustees  out  of  which  costs  are  payable :  Cummins  v. 
rerkins,  (1899)  1  Ch.  16,  C.  A. 

Formerly  a  receiver  would  not  be  appointed  where  the  title  was  in  dispute, 
even  in  a  case  of  vacant  possession :  see  Talbot  v.  ffope^ScoU,  4  K.  &  J .  96, 
139 ;  Carrow  v.  Ferrier,  3  Ch.  719;  but  since  the  Jud.  Act,  1873  (s.  25),  tiie 
Court  has  power  to  appoint  a  receiver  where  the  title  to  the  property  is  dis- 
puted: Foxwtll  V.  Van  OruUen,  (1897)  1  Ch.  64,  C.  A. ;  John  v.  John^  (1898) 
2  Ch.  573,  C.  A.  (v.  sup.  p.  774) ;  Btrry  v.  Keen,  51  L.  J.  Ch.  912. 

Beal  and  Penonal  Assets : — 

By  the  Court  of  Probate  Act,  1857  (20  &  21  V.  c.  77),  ss.  70,  73—75,  juris- 
diction was  given  to  the  Probate  Court  to  appoint  a  temporary  admor ;  and 
by  ss.  71,  72,  a  receiver  of  realty.  And  when  such  appointment  had  been 
made,  a  Court  of  Equity  would  not  interfere  by  appointing  a  receiver : 
Veret  v.  Duprez,  6  Eq.  329 ;  Hitchen  v.  Birks,  10  Eq.  471. 

Pending  litigation  in  the  Ecdesiastial  Court  (or  while  litigation  was 
'*  impending: "  Orimston  v«  Turner,  18  W.  B.  724) ;  or  in  a  creditors*  action 
for  admon  before  grant  of  probate  or  admon,  notwithstanding  the  absence  of 
lis  pendens  (see  Be  Parker,  Bearing  v.  Brooks,  54  L.  J.  Ch.  694  ;  In  the  goods 
of  Moore,  13  P.  D.  36) ;  but  not  m  an  ordinary  admon  action  where  there 
was  no  lis  pendens,  but  only  a  caveat  against  a  will  warned :  Salter  v.  5., 

il896)  P.  291 ;  or  pending  an  application  for  admon  de  botiis  non  to  deceased 
)eft  (the  exor) :  Re  Parker,  Cash  v.  P.,  12  Ch.  D.  293;  there  being  a  party 
before  the  Court  entitled  to  and  undertaking  to  take  out  such  admon  (see  Be 
Sheppard,  Atkins  v.  S,,  43  Ch.  D.  131,  136,  C.  A.);  an  interim  receiver  has 
been  appointed  in  the  Ch.  D.  of  personal  estate ;  and  also  of  the  rents  of  the 
realty,  when  neither  the  devisee  nor  the  heir-at-law  was  in  actual  possession : 
Parkin  v.  Seddons,  16  Eq.  34. 

But  as  to  the  propriety  of  making  application  in  such  case  to  the 
P.  D.,  see  Be  Parker,  sup,,  In  the  goods  of  Moore,  sup,;  Be  Malialieu,  91 
L.  T.  Jo.  398;  Be  G^cen,  W.  N.  (95)  69  (where  Kekewich,  J.,  stated  that, 
where  litigation  was  pending  in  the  P.  D.,  the  application  for  receiver  ought 
to  be  made  there). 

And  when,  pending  litigation  between  the  parties  interested,  a  receiver 
had  been  appomted  by  the  Court  of  Chancery,  with  authority  to  collect  the 
outstanding  personal  estate  of  an  intestate  until  admon,  and  with  liberty  to 
apply  for  letters  of  admon,  a  general  grant  of  admon  was  made  to  the  re- 
ceiver :  Be  Mayer,  L.  B.  3  P.  &  M.  39,  followed  in  In  the  Goods  of  Moore, 
(1892)  P.  145. 

See  also  Tichbome  v.  T,,  1  lb,  730,  where  the  receiver  appointed  by  the 
Court  of  Chancery  was  appointed  admor  pendente  lite;  and  see  In  the  Goods 
of  Evans,  15  P.  D.  215. 

As  by  the  Jud.  Act,  1873,  s.  16,  the  Probate  Court,  with  the  Admiralty 
and  Divorce  Courts,  has  been  constituted  a  Division  of  the  High  Court,  any 
conflict  of  jurisdiction  between  the  Probate  Court  and  the  Cou^  of  Chancery 
as  to  the  appointment  of  a  receiver  is  now  at  an  end ;  and,  pending  proceed- 
ings in  the  Probate  Division,  an  application  for  the  appointment  of  a  receiver 
should  in  general  be  made  in  that  'Division :  Barr  v.  B,,  W.  N.  (76)  44;  Be 
Parker,  Bearing  v.  Brooks,  54  L.  J.  Ch.  694. 

The  bankruptcy  {Smith  y,S,,  2  Y,  &  C.  353)  or  insolvency  {Stainion  v. 
Carron  Co,,  18  Beieiv.  146)  of  an  exor  or  admor  is  not  in  itself  a  ground  for 
appointing  a  receiver  of  the  assets,  and  before  judgment  in  a  creditor's  actbn 
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a  reoeiver  will  not  be  appointed  unless  a  case  is  shown  of  the  assets  being 
wasted :  Harris  v.  H.,  66  X.  J.  Ch.  754 ;  66  L.  T.  607 ;  35  W.  R.  710  (foUow- 
ing  Philipa  v.  JoneSy  28  S.  J.  360,  dissenting  from  dictum  of  Jessel,  M.  B.,  in 
lU  BadcUffe,  7  Oh.  D.  733) ;  Re  Wells,  Mol<m.y  v.  Brookes,  45  Ch.  D.  669 ;  nor 
merely  because  the  exor  will  probably  exercise  his  right  of  retainer  to  the 
prejudice  of  the  creditors  generally :  S,  C, ;  and  the  Court  has  jurisdiction 
to  restrain  an  exor  who  has  become  bankrupt  since  the  death  of  the  testator 
from  further  acting  as  exor ;  and  if  there  is  a  co-exor  willing  to  continue  to 
act  will  not  require  the  appointment  of  a  receiver :   Bowen  v.  Phillips,  (1897) 

1  Ch.  174. 

For  the  appointment  of  a  receiver  on  the  bankruptcy  of  a  sole  exor  and 
trustee  since  an  order  for  administering  the  estate,  though  his  assignees  were 
not  before  the  Court,  see  Re  Johnson,  1  Ch.  326. 

And  see  Watkins  v.  Brent,  1  M.  &  C.  97,  103,  for  the  cases  in  which  the 
Court  interfered  by  appointing  a  receiver,  t.e.,  where  from  the  representation 
being  in  contest,  tnere  was  no  proper  person  to  receive  the  assets.  In  such 
cases  the  Court  appointed  a  receiver  pending  litigation  as  to  probate  or 
admon  to  protect  the  property:  B,  de  Feucheres  v.  Dawes,  6  Beav.  110; 
Newton  v.  RickeUs,  10  Beav.  627 ;  Parkin  v.  Seddons,  16  Eq.  34 ;  and  see,  as 
to  the  effect  of  the  Land  Transfer  Act,  1897,  where  one  exor  has  not  proved, 
In  Be  Pawley  and  London  and  Provincial  Bank,  (1900)  1  Ch.  68. 

Where  from  his  bankruptcy  an  exor  has  been  deprived  of  the  conduct  of 
an  admon  action,  and  a  receiver  has  been  appointed,  it  is  not  the  practice 
to  give  the  conduct  to  the  receiver :  Re  Hopkins,  Dowd  v.  Hawtin,  19  Ch.  D.  61. 

And  before  the  grant  of  admon  a  manager  and  receiver  may  be  appointed 
to  carry  on  an  intestate's  business:  Blackett  v.  B,,  19  W.  £.  659;  24  L.  T. 
276 ;  Steer  v.  5.,  13  W.  E.  226. 

Though  a  receiver  might  be  appointed  te  protect  a  testator's  estete  until  a 
legal  pers.  represve  had  been  appointed,  the  addition  of  a  prayer  for  admon  of 
the  estate  was  irregular  and  demurrable :  Overington  v.  Ward,  34  Beav.  176 ; 
Rawlings  v.  Lambert,  1  J.  &  H.  468. 

Where  the  exor  was  abroad,  and  no  account  could  be  obtained  from  the 
person  in  charge  of  the  estate,  a  receiver  was  appointed :  Dickens  v.  Harris^ 
14  L.  T.  98. 

The  coste  of  a  suit  for  a  receiver  pending  litigation  in  the  Ecclesiastical 
Court,  as  it  was  never  brought  te  a  hearing,  were  disposed  of  on  motion : 
Barton  v.  Bock,  22  Beav.  81,  376. 

Tenancjr  in  Common : — 

A  receiver  will  be  appointed  on  the  application  of  an  equiteble  tenant  in 
common :  Sand/ord  v.  Ballard,  30  Beav.  109 ;  Hargrave  y,  H,,  9  Beav.  649. 

And  on  evidence  that  the  tenant  has  been  excluded  by  his  co-tenants,  the 
appointment  will  be  extended  te  the  whole  estete :  Sand/ord  v.  Ballard  (2), 
33  Beav.  401;   and  see  Holmes  v.  Bell,  2  Beav.  298;    Tyson  y*  Fairclough, 

2  8.  &  St.  142. 

And,  although  there  is  no  exclusion,  an  interim  receiver  may  be  granted  in 
a  partition  action,  unless  the  co-owner  in  occupation  electe  to  pay  an  occupa- 
tion rent :  Porter  v.  Lopes,  7  Ch.  D.  368. 

Landlord  and  Tenant : — 

An  interim  receiver  was  appointed  in  an  action  by  landlord  against  tenant 
under  a  proviso  for  re-entry,  the  premises  having  been  sub-let  to  numerous 
tenante  at  weekly  rente :  Owatkin  v.  Bird,  62  L.  J.  Q.  B.  263  (where  the 
form  of  order  as  drawn  up  is  given  at  p.  264). 

legal  Title  :— 

The  general  rule  of  the  Court  has  been  not  to  appoint  a  receiver  against  a 
person  m  possession  under  a  legal  title,  except  in  cases  of  fraud  or  danger  to 
the  estate :  Lloyd  v.  Passingham^  16  Yes.  69 ;  but  as  to  the  practice  since 
Jud,  Act,  V,  sup.  p.  774, 

Mortgagor  and  Mortgagee : — 

On  the  principle  that  Courte  of  Equity  would  not  assist  a  person  who 
had  a  full  legal  remedy,  a  receiver  would  not  formerly  be  appointed  at  the 
instence  of  a  mortgagee  who  had  the  legal  estete  {Bemey  v.  Sewell,  1  J.  & 
W.  648),  or  of  an  annuitent,  or  equiteble  incumbrancer,  with  power  to  dis- 
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train  given  by  deed  {Buxton  y.  Monkhouu,  G.  Coop.  41 ;  Kdtey  y.  K,y  17 
£q.  495),  or  superadded  by  stat.  4  G.  11.  c.  28  {Sdlory  y.  Leaver,  9  £q. 
22;,  or  except  under  special  circumstances :  see  Ackland  y.  Oravener,  31 
Beay.  482  ;  or  where  the  arrears  could  not  haye  been  reooyered  by  distress : 
Fo9ter  y.  F.,  2  Ver.  386 ;  Cupit  y.  Ja4:ks(m,  13  Pri  721 ;  Jfcfan/y  v.  Hawkim, 
1  D.  &  WaL  363 ;  Beamish  y.  AtuUn,  I.  R.  9  Eq.  361. 

Under  the  extended  powers  given  by  the  Jud.  Act,  1873,  s.  25  (8),  a 
receiver  may  now  be  appointed  over  property  of  which  tiie  Pit  is  bo&  legal 
and  equitable  mortgagee,  without  prejudice  to  the  right  of  prior  incum- 
brancers to  tc^e  possession  under  their  security :  Pease  v.  Fletcner,  1  Gh.  D. 
273 ;  see  also  Habershon  v.  Oilh  W.  N.  (75)  231. 

A  legal  mortgagee  of  business  premises,  prevented  from  taking  pos- 
session by  the  mortgagor,  may  obtain  the  interim  appointment  of  a 
receiver  and  manager,  and  an  m junction  restraining  the  mortgagor  from 
interfering  with  the  management :  Truman  A  Co,  v.  Redgrave,  18  Ch.  D. 
547  ;  but  not  an  injimction  before  judgment  restraining  the  mortgagor  from 
remaining  in  occupation :  Taylor  v.  Soper,  62  L.  T.  828.  And  a  receiver 
has  been  appointed  so  as  to  relieve  a  mortgagee  from  the  liabilities  incurred 
by  taking  pot^session:  Mason  v.  Westohy,  32  Ch.  D.  206;  but  the  mort- 
eagee  has  no  absolute  right  to  have  such  an  appointment  made,  and  if  he 
nas  assumed  the  responsibility  of  taking  possession,  the  Court  will  not  in 
general  assist  him  to  ralinquish  it :  Re  Prytherchy  P.  v.  Williama^  42  Ch.  D.  590. 

At  the  instance  of  a  mortgagee  of  a  share,  a  receiver  of  the  whole  has 
been  appointed:  Sumsion  v.  Cruttweliy  31  W.  H.  399;  and  in  the  <»ae  of 
collieries  held  under  leases  containing  working  covenants,  a  receiver  and 
manager  of  the  property  and  business  was  appointed,  although  the  business 
was  not  specifically  referred  to  in  the  mort^i!ge :  Campbell  v.  Lloyd's  Bank^ 
58  L.  J.  Ch.  424  ;  (1896)  1  Ch.  136,  n. ;  and  see  County  of  Gloucester  Bank  v. 
Rudry  Merthyr  Steam  and  House  Coal  Colliery  Co,,  (1895)  1  Ch.  629,  C.  A. ; 
and  sup,  p.  781. 

And  by  tJie  Conveyancing  Act,  1881,  s.  19(1)  (iii),  a  mortgagee,  where 
the  mortgage  is  made  oy  deed,  has  by  virtue  of  that  Act  power  (to  the  same 
extent  as  if  in  terms  conveyed  by  the  mortga^  deed,  but  no  further),  when 
the  mortgage  money  has  become  due,  to  appomt  a  receiver  of  the  income  of 
the  mortgaged  property,  or  any  part  thereof.  Notwithstanding  this  power, 
a  mortgagee  may  still  obtain  a  receiver  by  application  to  the  Court :  Tilleit 
v.  Nixon,  25  Ch.  D.  238 ;  and  where  an  action  is  pending  it  is  desirable  that 
the  appointment  should  be  made  by  the  Court :  Ibid, 

As  to  the  measure  of  the  mortgagee's  responsibility  when  a  receiver  is  so 
appointed,  and  that  the  mortgagee  is  bound  only  to  give  credit  for  sums  which 
reach  his  hands,  see  Re  Delia  Rusella's  Estate,  29  L.  H.  Ir.  414. 

By  sect.  24  (1),  a  receiver  shall  not  be  appointed  by  a  mortgagee  under 
the  above  power  until  he  has  become  entitled  to  exercise  the  power  of  sale 
conferred  by  the  Act.  The  powers,  remuneration  and  duties  of  the  receiver 
are  stated  in  sect.  24,  sub-sects.  2 — 8. 

Where  the  receiver  is  appointed  under  the  Act  with  a  special  provision 
empowering  him  to  manage  and  carry  on  a  mortgaged  business,  he  has 
authority  to  continue  paying  instalments  of  a  business  debt,  and  such  pay- 
ment, if  made  by  him,  may  take  the  case  out  of  the  Statute  of  Limitation, 
but  qucere  whether  a  receiver  appointed  under  the  Act  simpliciter  would  have 
such  authority :  Re  Hale,  Lilley  v.  Foad,  (1899)  2  Ch.  107,  C.  A.  And  as  to 
the  position  of  mortgagee's  receiver  as  agent  of  the  mortgagor,  v.  sup,, 
p. 778. 

As  to  the  rights  of  the  mortgagee's  receiver  to  sue  for  rent  in  the  name  of 
the  mortgagee's  heir  at  law,  on  giving  him  indemnity,  see  Fairholme  v. 
Kennedy,  24  L.  B.  Ir.  498 ;  and  that  mortgagor  distraining  for  rent  will  be 
restrained  from  such  interference :  Bayly  v.  Went,  51  L.  T.  764. 

Where  a  mortgagor  is  in  pos^^ession,  a  receivership  order,  containing  no 
direction  that  he  attorn  or  deliver  up  possession,  does  not  make  his  possession 
wrongful,  nor  can  he  be  fixed  with  an  occupation  rent  before  demand  made 
by  the  receiver :   Yorkshire  Banking  Co,  v.  MuUan,  35  Ch,  D.  125. 

The  rule  of  the  Coiirt  is  not  to  appoint  a  receiver  at  the  instance  of  a 
second  mortgagee  or  incumbrancer  against  a  prior  lesal  mortgagee,  or 
against  an  incumbrancer  of  later  date  who  has  acquired  the  legal  possession, 
to  whom  anything  remains  due.    Such  prior  mortgagee,  &c,  is  entitled  to 
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retain  poasession  until  he  is  fully  paid,  or  he  has  rendered  it  impossible,  from 
his  negligence  in  keeping  his  accounts,  to  ascertain  what  is  due  to  him :  see 
Bemey  v.  Sewell,  1  J.  &  W.  647  ;  CodringUm  v.  Parker,  16  Ves.  469  ;  HiUsy. 
Moore,  15  Beav.  175  ;  Bates  v.  Brothers,  2  Sm.  &  G.  609. 

When,  however,  there  are  prior  mortgagees  or  incumbrancers  who  are  not 
in  possession,  a  receiver  may  be  appointed  without  prejudice  to  such  incum- 
brancers taking  possession  (leave  to  do  which  is  granted  almost  as  of  course) : 
Porms  24,  25,  sup,  pp.  759,  760 ;  Underhay  v.  Read,  20  Q.  B.  D.  209,  0.  A. ; 
Bryan  v.  Cormick,  1  Cox,  422 ;  Dalmer  v.  Dashwood,  2  Cox,  383 ;  Norway  v. 
-Som;c,  19  Ves.  153. 

After  judgment  for  foreclosure  absolute.  Pit  (mortgagee)  cannot  obtain  the 
appointment  of  a  receiver :  see  Wills  v.  Luff,  38  Ch.  D.  197. 

In  a  suit  by  second  mortgagee  to  redeem  first  mortgagee,  who,  by  his  deed, 
had  power  to  appoint  a  receiver,  the  Court  appointed  a  receiver,  giving  the 
nomination  to  first  mortgagee  :  Bord  v.  Tollemache,  1  N.  R.  177. 

As  against  the  mortgagor  in  possession,  a  receiver  may  be  appointed  on 
the  application  of  an  equitable  mortgagee:  Aberdeen  v.  Chitty,  3  T.  &  0. 
879. 

As  between  a  vendor,  and  a  purchaser  and  his  mortgagee,  a  receiver  was 
appointed  on  bill  by  mortgagee :  Dawson  v.  Yates,  1  Beav.  301. 

And  against  a  purchaser  in  possession :  Osborne  v.  Harvey,  1  Y.  &  C.  C. 
116. 

Tmst  Estate  :— 

The  cases  in  which  a  receiver  of  a  trust  estate  may  be  appointed  are 
collected  in  Lewin,  1198  e<  seq. 

As  a  general  rule,  the  trustees  or  exors  will  not,  on  slight  groimds,  be 
dispossessed  of  the  trust  property  by  the  appointment  of  a  receiver :  Barkley 
V.  X.  Beay,  2  Ha.  308 ;   Wiles  y.  Cooper,  9  Beav.  294;   Whitworthy,  Whyddon, 

2  Mac.  &  a.  52. 

On  the  appointment  of  new  trustees,  a  receiver  who  had  been  appointed 
in  the  placie  of  improper  trustees  was  discharged  on  their  undertaking, 
without  recognizance,  to  pass  their  accounts  half-yearly :  Bainhrigge  v.  Blair ^ 

3  Beav.  421. 

If  the  trustee  consents,  a  receiver  may  be  appointed  at  the  instance  of  all 
the  cs,  <j.  t, :  Brodie  v.  Barry,  3  Mer.  695 ;  but  the  usual  recognizances  will 
be  required:  Manners  v.  Furze,  11  Beav.  30. 

If  the  trustee  has  been  guilty  of  misconduct  or  waste,  or  has  not  shown 
himself  impartial  between  conflicting  claims  {E,  Talbot  v.  Hope-Scott,  4 
K.  &  J.  139;  Anon,,  12  Ves.  5),  or  the  property  is  endangered  from  the 
bankruptcy,  insolvency,  or  great  poverty  of  the  trustee  {Scott  v.  Beccher, 

4  Price,  346 ;  Oladdon  v.  Stotieman,  1  Madd,  143 ;  EvereU  y,  Prytherch,  12 
Sim.  367 ;  and  v,  sup,  p.  783),  or  if  he  is  incapacitated  from  actmg  {Bain- 
brigge  v.  Blair,  3  Beav.  421),  or  is  of  bad  character  or  drunken  habits 
{Everett  y,  Prytherch,  sup,),  a  receiver  may  be  appointed  at  the  instance  of 
any  one  c.  g,  t. 

As  also  when,  from  disputes  between  the  trustees,  the  rents  have  fallen 
into  arrear:  Wilson  v.  TT.,  2  Ke.  249. 

Loss  of  part  of  trust  funds  is  also  ground  for  appointing  a  receiver :  Evans 
V.  Coventry,  5  D.  M.  &  G.  911 ;  3  Drew.  75. 

Or  investments  by  two  of  the  trustees  in  their  own  names  without  the 
consent  of  the  third  :  Swale  v.  S.,  22  Beav.  584. 

On  the  disclaimer  of  one  of  two  trustees,  a  receiver  was  appointed,  with 
leave  to  either  trustee  to  propose  himself :  Tait  y,  Jenkins,  1  Y.  &  C.  C.  492 ; 
though  in  Browell  v.  Reid,  1  Ha.  434,  the  disclaimer,  inactivity,  or  absence 
abroad  of  one  of  several  trustees  was  not  held  sufficient  ground. 

Where  trustees  of  leaseholds  were  directed  by  the  wiU  to  repair  according 
to  the  lessee's  covenants  out  of  rents,  a  receiver  was  appointed  for  the  purpose 
of  enforcing  the  obligation  against  the  tenant  for  life :  Re  Fowler,  F,  v.  Odell, 
16  Ch.  D.  723 ;  secus,  as  between  tenant  for  life  and  remainderman,  where 
there  was  no  such  direction :  Re  Courtier,  Coles  y.  Courtier,  34  Ch.  D.  136, 
O.A. 

Married  Woman's  Separate  Estate : — 

A  receiver  may  be  appointed  by  way  of  equitable  execution  of  a  married 
woman's  separate  estate  :  see  Peace  y,  Walkr,  24  Ch,  D.  405 ;  Bryant  y.  Bull, 
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10  Ch.  D.  153 ;  inf.  Sect.  11.  p.  795 ;  and  independently  of  sect.  25  of  the 
Jud,  Act,  1873,  and  on  the  principle  of  Keams  v.  Leaf,  1  H.  &  M.  681, 
a  receiver  may  be  appointed  to  protect  a  fund  out  of  which  costs  are 
>ayable ;  and  accordingly  where  an  action  by  a  married  woman  had  been 
liamissed  with  costs  to  oe  taxed  and  **  payable  out  of  her  separate  property, 
but  not  otherwise,"  the  Court  appointed  a  receiver  of  a  fund  coming  to  her 
under  a  will  as  her  separate  property :  Cummins  v.  FerhinSy  (1899)  1  Ch.  16, 
G.  A. 

InfEtnt's  Estate  :— 

A  receiver  may  be  appointed  of  an  infant's  estate  when  there  is  no 
guardian :  Hicks  v.  IT.,  3  Atk.  274 ;  or  the  ^:uardian  is  abroad :  WesUy  v.  IT., 
2  C.  P.  Coop.  210 ;  or  when  the  estate  is  being  mismanaged :  Ahurrowy.  -4., 
10  Sim.  602 ;  Bennett  v.  Colleuj  6  Sim.  181 ;  and  on  petition  or  summons 
without  suit:  Re  Leeming,  20  L.  J.  Ch.  550  ;  Be  Reynolds^  19  L.  T.  311 ;  Re 
Ooode,  1  It.  Ch.  256 ;  and  the  rules  that  apply  to  appointing  a  receiver  of 
a  trust  estate  are  applicable  where  the  person  beneficially  interested  is  an 
infant,  with  this  adcution,  ,that  the  Court  considers  chiefly  what  will  be  most 
beneficial  to  the  infant's  interests  :  see  Simpson,  Law  of  Infants,  433  seq. 

Fartnerfihip  :-- 

A  receiver  will  be  appointed  of  partnership  property  in  cases  of  misconduct 
of  one  or  more  of  the  partners  involving  violauon  of  tne  partnership  contract, 
risk  to  the  property,  or  the  exclusion  of  the  otJiiers  or  other  from  the  right  of 
personal  intervention,  or  other  unrighteous  act  whereby  the  due  winding  up 
of  the  affairs  of  the  partnership  might  be  endangered ;  but  mere  quarrels  and 
disagreements  are  not  a  sufficient  ground :  WUson  v.  Qrecnwoody  1  Sw.  481 ; 
Goodman  v.  Whitcomh,  1  J.  &  W.  589 ;  Marshall  v.  Colmany  2  J.  &  W.  266  ; 
Male  V.  H,y  4  Beav.  369;  Blaktniey  v.  DufauVy  15  Beav.  40;  Baoster  v.  Westy 
28  L.  J.  Ch.  169. 

The  effect  of  appointing  a  receiver  is  to  exclude  all  the  partners  from  the 
management,  and  not,  as  in  the  case  of  an  injunction,  the  misoonducting 
members  of  the  firm  only ;  and  therefore  an  injunction  may  be  granted  in 
oases  where  a  receiver  will  not  be  appointed,  and  the  refusal  of  a  receiver 
does  not  prevent  the  granting  of  an  injunction:  see  lindl.  525;  Kerr, 
Beers.  77 ;  Baxter  v.  Westy  sup,y  where  Kindersley,  V.-C,  said  that  in  such 
a  case  the  Court  would  not  appoint  a  receiver  unless  it  saw  that  there  was  an 
actual  present  dissolution  arising  from  the  act  of  the  parties,  or  that,  at  the 
hearing,  it  would,  upon  the  merits,  dissolve  the  partnership. 

A  receiver  will  be  more  readily  appointed  than  a  manager,  as  the  <?ourt 
will  not  interfere  with  the  management  of  a  partnership  except  for  the  pur- 
poses of  winding  up  the  concern  and  dividing  the  assets :  Const  v.  HarriSy 
T.  &  R.  517;  Waters  v.  Taylor y  15  Yes.  13;  Goodman  v.  Whitcomby  sup.;  or 
until  sale  as  a  going  concern,  or  for  the  purpose  of  preserving  assets,  carrying 
out  contracts,  and  entering  into  necessary  (but  not  speculative  or  onerous) 
contracts :  Taylor  v.  NeaUy  39  Ch.  D.  538 ;  see  Form  28,  sup.  p.  761. 

But  the  Court  cannot  confer  on  such  a  receiver  greater  powers  than  a 
partner  could  have  had,  e.^.,  to  accept  shares  in  a  co.,  though  fully  paid,  in 
satisfaction  of  a  debt  due  to  the  firm :  Niemann  v.  N.y  43  Ch.  D.  198,  C.  A. ; 
explaining  WeikersheMs  oasSy  L.  B..  8  Ch.  831. 

And  where  the  object  of  the  suit  is  not  to  dissolve,  but  to  continue  a 
partnership,  the  rule  is  not  to  appoint  a  receiver  and  manager,  though  there 
may  be  cases  for  such  interim  appointment:  Hall  y,  ff.y  3  Mac.  &  G.  79; 
12  Beav.  414,  416,  n. ;  Roberts  v.  Eberhardty  Kay,  148;  Rowlands  v.  Evans, 
30  Beav.  302  ;  see  also  Peek  v.  Trifismaran  Mining  Co.y  2  Ch.  D.  115.  Such 
an  appointment  (with  direction  for  payment  of  debts)  does  not  entitle  a 
creditor,  though  his  debt  is  ascertained  and  undisputed,  to  come  to  the  Court 
for  an  order  that  the  receiver  should  pay  his  debt:  Blundell  v.  B,y  W.  N. 
(86^  125. 

As  to  the  right  of  one  partner  to  a  receiver  as  against  his  co-partners, 
with  or  without  reference  to  a  dissolution,  see  Smith  v.  JeyeSy  4  Beav.  503 ; 
and  cases  collected,  Lindl.  537. 

After  dissolution,  the  right  of  one  partner  to  a  receiver  for  the  protection 
of  his  interests  as  against  tne  others  is  recognized  in  Thomson  v.  AndersoUy 
9  £q.  533,  in  which  case  security  was  given  by  the  Defts  to  answer  any 
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demand  Pit  might  establish  with  respect  to  the  partnership  dealings  and 
transactions :  and  see  Taylor  v.  Neaie,  39  Ch.  D.  638. 

In  Collins  v.  Barkery  (1893)  1  Ch.  578,  the  solvent  partner  was  held 
entitled,  as  against  the  trustees  in  the  bankruptcy  of  his  co-partners,  to  be 
appointed  receiver  and  manager,  but  was  required  to  give  security,  pass  his 
accounts,  furnish  the  trustees  with  proper  accounts,  allow  them  all  reason- 
able access  to  the  books,  and  pay  the  balances  in  his  hands,  as  and  when 
they  reached  a  certain  amount  to  be  a^eed  upon,  into  Court  or  into  a  joint 
banking  account  of  the  trustees  and  hmiself . 

If  the  existence  of  the  partnership  is  questioned,  a  receiyer  will  not  usually 
be  appointed :  Fairlmm  y.  Fearaon,  2  Mao.  &  G.  144 ;  and  see  Walker  y. 
ffirach,  27  Ch.  D.  460. 

A  retired  partner  who  had  advanced  the  capital,  and  was  liable  for  the 
debts,  wsis  appointed  receiver  without  salary :  Hoffman  y.  DtmcaUy  18  Jur. 
69. 

On  the  decease  of  one  partner,  a  receiyer  may  be  appointed  against  the 
survivors  who  insist  upon  employing  the  assets  of  the  deceased  in  the 
business :  Madgwick  v.  Wimhlcy  6  Beay.  495. 

A  receiver  of  partnership  debts  will  be  appointed  upon  motion  by  solvent 
partner  against  the  other's  assignees :  Freeland  y.  Sta7is/eld,  2  Sm.  &  0-. 
479. 

As  to  the  right  of  a  deceased  partner's  represve  to  a  receiver,  see  Clegg  y. 
Fishwick,  1  MsLO.  &  G.  294  ;  Davis  v.  Amer,  3  Dr.  64. 

In  general,  where  disputes  arise  between  the  trustee  of  a  bankrupt  partner 
and  a  solvent  partner,  the  latter  will  be  appointed  receiyer :  Collins  y.  Barker, 
(1893)  1  Ch.  678,  684;  Lindley  on  Part.  688. 

Where  pert  of  the  assets  of  a  deceased  consisted  of  his  share  of  a  partner- 
ship business,  the  Probate  Court  would  not,  against  the  wish  of  the  surviving 
Sartner,  appoint  an  adjnoT' pendente  lite  unless  on  a  strong  case  of  improper 
ealing  witn  the  business :  Morrell  v.  Witts,  L.  B.  1  P.  &  M.  103. 

If  part  owners  of  a  mine  cannot  agree  as  to  the  working,  the  CoiuH;  will 
^pomt  a  manager  and  receiver :  Jefferys  v.  Smith,  1  J.  &  W.  298 ;  and  see 
Lees  v.  Jones,  3  Jur.  N.  8.  954. 

For  the  appointment  of  a  receiver  and  manager  of  a  colliery  on  the  appli- 
cation of  a  purchaser  in  possession,  who  sought  to  rescind  his  contract  on  the 
ground  of  fraudulent  misrepresentation,  see  Oibbs  v.  David,  20  Eq.  373. 

Where  tenants  in  common  work  a  mine  in  partnership,  or  it  is  partner- 
ship property,  the  Court  will  not  appoint  a  receiver  and  manager  at  the  suit 
of  one  partner  not  seeking  to  dissolve ;  nor,  if  so  seeking,  before  the  hearing 
merely  for  non-co-operation ;  the  managing  partner  can  defray  all  necessary 
working  expenses  from  profits :  Roberts  v.  Eberhardt,  Kay,  148. 

Where  a  receiver  has  been  appointed  in  a  solrs'  partnership  which  has 
expired  by  effluxion  of  time,  the  Deft  (the  former  managing  partner)  will 
not  be  compelled  to  deliver  over  to  the  receiver  the  partnership  books  and 
accounts,  if  free  access  for  examination  of  the  books,  &c.  in  uie  office  be 
offered  by  the  Deft :  Dacie  v.  John,  M*Clel.  206. 

The  remuneration  of  a  receiver  and  manager  appointed  by  partners  to 
wind  up  tiieir  business  is  to  be  qttantum  meruit,  and  is  not  governed  by  any 
scale  :  Frior  y.  Bolster,  W.  N.  (87)  194 ;  67  L.  T.  760. 

There  is  no  jurisdiction  to  restrain  a  manager  of  a  business,  after  his 
official  position  has  ceased,  from  soliciting  orders  from  the  customers  on  his 
own  behalf :  Be  Irish,  I.  v.  /.,  40  Ch.  D.  49. 

And  see  as  to  the  appointment  of  receivers  of  partnership  property,  Lindl. 
631  et  seq. 

Companies : — 

The  Court  has  jurisdiction,  at  the  instance  of  an  unpaid  vendor,  or  mort- 
gagee or  debenture  holder  of  a  co.  or  oorp.,  to  appoint  a  receiyer  and 
manager,  for  the  protection  of  the  property  or  security:  Boyle  v.  Bettwa 
Colliery  Co.,  2  Ch.  JD.  727  ;  Peek  y,  Trinsmaran  Iron  Co.,  lb.,  116;  Hopkins 
y.  Worcester,  <fcc.  Canal,  6  Eq.  437 ;  Makina  v.  Ibotson  <fc  Sons,  (1S91)  1  Ch. 
133;  Edwards  v.  Standard  Boiling  Stock  Syndicate,  (1893)  1  Ch.  574 ;  and 
where  the  debenture-holders'  security  is  in  jeopardy  through  the  insolvency 
of  the  CO.,  a  receiver  may  be  appointed,  thougn  the  principal  money  is  not 
immediately  payable,  and  there  nas  been  no  default  in  payment  of  interest : 

8e2 


788  Receivers.  [chap,  xxxii. 

McMahon  ▼.  North  Kent  IrontoorJeB  Co.,  (1891)  2  Ch.  148;  Edwardi  r. 
Standard  Rolling  Stock  Syndicate^  9up, ;  Wildy  v.  Mid.  Hants  By.  Co.,  16 
W.  R.  409;  18  L.  T.  73;  Re  VictoHa  Steamboat,  Ld.,  (1897)  1  Ch.  158;  but 
as  the  appointment  of  a  manager  is  made  only  with  a  view  to  the  probable 
necessity  of  realization  it  should  extend  for  a  limited  period  only :  In  rt 
Victoria  Steamboats  Ld.,  (1897)  1  Ch.  158.    • 

But  where  debentures  constitute  merely  a  charge  upon  a  public  under- 
taking, such  as  a  railway  or  waterworks  oo.,  and  confer  no  power  to  sell  or 
stop  me  undertaking,  the  Court  will  not  (in  the  absence  of  express  stipula* 
tion  or  statutory  enactment)  appoint  a  manager  at  the  instance  of  a  debentnre 
holder :  Blaker  v.  Herts  and  Essex  Water  Co.,  41  Ch.  D.  .399,  406 ;  Gardner  r. 
London,  Chatham  and  Dover  Ry.  Co.,  L.  R.  2  Ch.  201,  212 ;  Potts  v.  Warwick 
and  Birminaham,  Canal,  Kay,  142 ;  Re  Yerhury ;  Ker  v.  Dent,  62  L.  T.  55 ; 
and  the  holders  of  debentures  issued  by  a  tnunway  co.  goyemed  by  the 
Tramways  Act,  1870,  are,  in  the  event  of  default  by  the  oo.,  entitled  only  to 
the  appointment  of  a  receiver  of  the  undertaking  of  the  oo.  and  the  net 
earnings  thereof ;  not  to  an  order  for  the  sale  of  the  undertaking,  or  the 
appointment  of  a  manager :  Marshall  v.  South  Staffordshire  Tramways  Co., 
(1895)  2  Ch.  36,  C.  A.,  disapproving  Bartlett  v.  West  Metropolitan  Tramways 
Co.,  (1893)  3  Ch.  437 ;  (1894)  2  Ch.  286. 

The  independent  jurisdiction  of  the  Court  is  not  affected  by  the  Cos.  CL 
Act,  ss,  53,  54,  providing  that  the  appointment  of  a  receiver  on  behalf  of 
mortgagees  of  an  undertaking  shall  be  by  two  justices :  see  Fripp  v.  Chard 
Ry.,  11  Ha.  241. 

Similar  provisions  for  the  appointment  of  a  receiver  on  behalf  of  debenture 
holders  in  railway  and  other  joint  stock  cos.  whose  interest  is  in  arrear,  are 
contained  in  the  Cos.  a.  Act,  1863  (26  &  27  Y.  c.  118),  ss.  25,  26. 

The  case  of  a  colliery  co.  rests  upon  a  special  footing,  v.  sup.  p.  784. 

A  receiver  and  manager  of  a  joint  stock  co.  was  appointed,  while  there 
was  no  properly  constituted  governing  body,  until  a  meeting  could  be  caUed : 
Trade  Auxiliary  Co.  v.  Vi3eers,  16  Eq.  298;  21  W.  R.  836;  and  see  sup. 
Chap.  XXXI.,  p.  710. 

In  winding-up,  the  official  liquidator  is  in  the  position  of  the  receiver  of  Uie 
property  of  the  co.  appointed  by  tiie  Court  for  the  benefit  of  all  parties 
interested:  Campbell  v.  Cie.  Gen,  de  BeUegarde,  2  Ch.  D.  181;  Perry  v. 
Oriental  Hotels  Co.,  5  Ch.  420. 

In  the  absence  of  special  circumstances,  he  will  generally,  when  a  receiver 
is  applied  for  in  a  debenture-holders*  action,  be  the  person  appointed :  GUes 
V.  Nuttall,  W.  N.  (85)  51 ;  and  althoi^h  there  is  no  general  rule  that  a 
receiver  already  appointed  must  be  displaced  by  tiie  liquidator  (see  BarUett 
V.  North  Avenue  Co.,  53  L.  T.  611,  612),  a  receiver  appointed  before  windiDg 
up  has  been  removed,  and  the  liquidator  appointed  in  his  place :  Tottenham 
v.  Swansea  Zinc  Co.,  51  L.  T.  61 ;  53  L.  J.  Ch.  776;  32  W.  R.  716;  Perry  y. 
Oriental  Hotels  Co. ;  Campbell  v.  Cie.  Gen.  de  BeUegarde,  sup. ;  Palm.  Comp. 
Free.  625 ;  and  this  course  will  ordinarily  be  taken  where  there  are  out- 
standing assets  which  can  be  more  expeditiously  and  inexpensively  got  in 
under  we  winding-up  machinery  provided  by  the  Companies  Acts :  Be  Stubbs, 
Barney  v.  Stubbs,  (1891)  1  Ch.  475,  C.  A. 

But  where,  aiter  a  winding-up  and  appointment  of  a  li<juidator,  debenture 
holders,  having  under  their  deed  power  to  appoint  a  receiver  to  carry  on  the 
company's  busmess,  and  manage  and  dispose  of  their  undertaking  and  pro- 
perty, appointed  a  receiver,  the  Court  held  that  the  right  of  the  debenture 
nolders  ought  not  to  be  interfered  with,  and  gave  leave  to  the  receiver  to 
take  possession,  but  without  prejudice  to  any  question  as  to  his  powers  other 
than  of  taking  possession  and  selling  the  property :  Re  Pound,  So7i  &  Hut- 
chins,  42  Ch.  D.  402,  C.  A. ;  citing  Re  David  Lloyd  &  Co.,  6  Ch.  D.  339;  and 
see  Re  Stubbs,  sup. ;  Strong  v.  Carlyle  Press,  (1893)  1  Ch.  268,  C.  A. 

Where  in  each  of  the  debentures  a  special  power  was  given  to  a  corp.  (one 
of  the  debenture  holders)  to  appoint  a  receiver,  the  corp.  were  held  to  be 
trustees  of  this  power  for  all  the  debenture  holders  and  bound  to  exercise  it 
in  their  interest  alone,  so  that  an  appointment  made  in  the  interest  of  the 
shareholders  could  not  stand,  and  tne  Court  had  jurisdiction  te  interfere  te 
carry  out  the  trust  and  to  appoint  its  own  receiver ;  Re  Maskelyne  British 
Typewriter,  Ld. ;  Stuart  t.  M.,  (1898)  1  Ch.  133,  C.  A. 

Where  the  Judge  has  refused  to  displace  the  receiver,  the  Court  of  Appeal 
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lirill  not  interfere  witli  his  discretion  in  the  absence  of  special  circumstances : 
Be  Stuhhs  ;  Bamty  v.  StuhhSy  (1891)  I  Ch.  475,  C.  A. 

After  a  winding-up,  the  power  to  make  calls  is  vested  exclusively  in  the 
liquidator,  but  the  receiver,  where  the  debentures  extend  to  uncalled  capital, 
may  be  empowered  to  take  proceedings  in  the  name  of  the  liquidator  for 
-getting  in' calls:  Fowler  v.  Broad* a  Patent  Night  Light  Co,,  (1893)  1  Ch.  724. 

By  the  Companies  (Winding-up)  Act,  1890,  s.  4  (6),  where  an  application 
is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of  the  debenture  holders 
or  other  creditors  of  a  company,  the  official  receiver  may  be  so  appointed. 

For  a  case  in  which  an  order  was  made  that  the  receiver  of  a  co.  in 
liquidation,  on  his  undertaking  to  leave  the  books  of  the  co.  in  the  possession 
of  the  liquidator,  and  indemnifying  him  against  costs,  should  take  proceed- 
ings necessary  for  getting  in  calls,  using  for  that  purpose  the  liquidator's 
name,  and,  ii  necessary,  the  name  of  tifie  co.,  see  Harrison  v.  St,  Etienne 
Brewery  Co,,  W.  N.  (93)  108 ;  q,  v,,  also,  that  in  general  it  is  better  that  the 
liqmdator  should  be  the  person  to  take  proceedings. 

Under  special  circumstances,  the  unpaid  vendor  of  an  insolvent  company 
in  voluntary  liquidation  was  appointed  receiver  witltout  security  or  salary  : 
Boyle  V.  Betiwe,  &c.  Co,,  2  Ch.  D.  726;  and  in  Budgett  v.  Improved  Furnace 
Syndicate,  W.  N.  (01)  23,  the  Pit,  a  director,  was  appointed  receiver  and 
manager  subject  to  evidence  that  all  the  other  debentiure-holders  consented. 

The  costs  and  remuneration  of  the  receiver  and  manager  in  a  debenture- 
holder's  action  have  priority  over  the  costs  of  the  Pit :  Batten  v.  Wedgtoood 
Coal  Co.,  28  Ch.  D.  317. 

As  to  the  jurisdiction  of  the  Court  to  authorize  expenditure  by  the  receiver 
and  manager,  prospectively  or  otherwise,  (1)  with  a  view  to  the  sale  of  the 
property  as  a  going  concern  and  the  carrying  on  of  the  business  of  the  co. 
until  sale ;  and  (2)  by  way  of  salvage,  to  prevent  imminent  danger  of  loss  of 
property,  and  as  to  the  principles  which  ought  to  guide  the  Court  in  the 
exercise  of  such  jurisdiction,  see  Securities  and  Properties  Corp.  v.  Brighton 
Alhambra,  Ld.,  W.  N.  (93)  15;  62  L.  J.  Ch.  566;  68  L.  T.  249;  and  Green- 
wood V.  Algesiras  By,  Co,,  (1894)  2  Ch.  205,  C.  A. 

The  principle  of  Gardner  v,  L,  G,  &  D.  Bt/,  Co.,  L.  B.  2  Ch.  201,  does  not 
prevent  the  levying  by  distress  of  penalties  imposed  on  a  tramway  co.  for  non- 
repair of  their  rails,  and  leave  to  distrain  will  be  granted  though  a  receiver 
has  been  appointed :  Pegge  v.  Neath  District  Tramways  Co,,  (1895)  2  Ch.  508. 

As  to  the  right  of  an  unpaid  vendor  to  an  injunction  and  a  receiver  for  en- 
forcing his  lien  against  a  railway  co.,  see  sup,,  Chap.  XXXI.,  pp.  720,  721. 

Bailway  Companiefl  Act,  1867 : — 

The  Ry.  Cos.  Act,  1867  (30  &  31  V.  c.  127),  s.  4,  which  takes  awaj  from 
the  judgment  creditor  of  a  railway  co.  the  right  of  taking  in  execution  the 
rolling  stock  and  plant  of  the  co.,  enables  him  to  obtain  the  appointment  of 
a  receiver >  and,  if  necessary,  of  a  manager  of  the  undertaking  of  the  co.,  on 
application  by  petition  :  see  Be  The  Scarborough  and  Whitby  By,  Co,,  Form  44, 
p.  769;  Be  Manchester  and  Milford  By,  Co,,  14  Ch.  D.  645,  C.  A.  For  form 
of  petition,  see  D.  C.  F.  1118. 

Applications  under  the  By.  Cos.  Act,  1867,  s.  4,  are  regulated  by  €bn. 
Ord.  24  Jan.  1868  (see  L.  R.  3  Ch.  xxxv.),  which  provides  (r.  xxxi.)  that 
every  order  appointing  a  receiver  and  manager  under  this  section  shall  direct 
such  accounts  and  inquiries  as  the  Court  may  think  fit  for  ascertaining  the 
debts  of  the  co.,  and  tne  rights  and  priorities  of  the  persons  interested  in  the 
moneys  to  come  to  tiie  hands  of  sucn  receiver  and  manager. 

The  effect  of  this  section  is  that  a  judgment  creditor  of  a  railway  co., 
whose  debt  is  unsatisfied,  is  entitled  as  of  right  to  the  appointment  of  a 
receiver,  and,  if  the  business  of  the  co.  is  to  be  continued  as  a  going  con- 
cern, a  manager  will  be  appointed :  Be  Manchester  and  Milford  By.  Co,,  14 
Ch.  D.  645,  C.  A. 

No  priority  is  gained  by  the  judgment  creditor  who  obtains  an  order 
under  the  section ;  but  his  receiver  will  not  be  discharged  until  all  judg- 
ment creditors,  whose  judgments  were  so  recovered  as  to  entitle  them  to  a 
receiving  order  have  been  satisfied,  and  a  second  receiver  will  not  be 
appointed  while  there  is  a  receiver  already  in  possession :  Be  Mersey  By,  Co,, 
87  Ch.  D.  610,  C.  A. 

The  provisions  of  the  section  apply  to  '*  every  co.  constituted  by  Act  of 
Parliament  for  the  pur^se  of  oonstruoting,  maintaining,  and  working  a 
railway  either  alone  or  in  oonjxmotion  with  any  other  purpose"  (sect.  3), 


790  Beceivers.  [chap.  xxxn. 

even  though  the  railvay  is  merely  anoillaiy,  and  not  the  piimaiy  object 
of  the  00.  (e.g.,  a  dodc  CO.,  with  _power  to  oonstmct  a  short  line  oonnecong 
the  dock  with  other  railways) :  Be  E.  d:  W.  India  Dock  Co.,  38  Ch.  D.  676, 

C.  A. ;  G.  N.  By.  Co.  v.  Tahourdin,  13  Q.  B.  D.  320. 

But  a  00.  which  has  never  commenced  to  acquire  the  land  or  construct  the 
line  authorized  by  the  Act  is  not  an  "  undertaking  "  of  which  a  receiyer  can 
be  appointed  :  Be  Binning,  and  Lichfield  June,  By.  Co.,  18  Oh.  D.  155. 

The  section  {Mmlle)  does  not  affect  rights  of  judgment  (^-editors  until  the 
railway  is  open  for  public  traffic,  and  until  then  the  Court  will  not  appoint  a 
receiver:  Be  Knott  End  By.  Co.,  (1901)  2  Gh.  8,  0.  A. 

As  a  general  rule,  the  directors,  or  secretary,  or  some  of  them,  will  be 
appointed  managers,  when  they  are  acting  fairly :  Be  Manchester  and  Milford 
By.  Co.,  8up. ;  and  while  the  concern  is  going  the  debenture  holders  haTe 
no  voice  in  the  management ;  Be  Hull,  Bamaley,  d:c.  By.  Co.,  57  L.  T.  82. 

Where  a  scheme  of  arrangement  under  the  Act  has  been  filed,  a  judgment 
creditor  who  has  previously  served  a  notice  of  motion  for  equitable  execution 
will  not  be  regarded  as  in  an  exceptional  position :  Devas  v.  E.  ds  W.  India 
Dock  Co.,  58  L.  J.  Ch.  622 ;  61  L.  T.  217. 

The  protection  of  the  rolling  stock  continues,  although  the  railway  is 
afterwards  closed  for  traffic :  Midland  Wagon  Co.  v.  Potteries  By.  Co.,  6  Q.  B. 

D.  36. 

The  moneys  received  by  such  a  receiver  must  be  applied  in  the  first  place 
in  providing  for  "  working  expenses  "  :  Be  Eastern  and  Midland  By.  Co.,  43 
Ch.  I).  367,  C.  A. ;  and  as  to  the  meaning  of  that  expression,  see  S.  C,  and 
Be  Wrexham,  dhc.  By.  Co.,  (1900)  1  Ch.  261,  C.  A. ;  Be  Wrexham,  dtc.  By. 
Co.,  No.  2,  (1900)  2  Ch.  436 ;  but  where  proceedings  have  been  taken  for  the 
benefit  as  well  of  the  debenture  holders  as  of  the  other  creditors  of  the  ce., 
the  Court  has  power  to  order  the  costs  to  be  paid  by  the  receiver  and  manager 
in  priority  to  their  claims :  Be  Wrexham,  &c.  Co.,  (1900)  1  Ch,  261,  C.  A. 

As  to  the  effect  of  the  appointment  of  a  receiver  of  the  tolls,  profits,  Ac. 
of  the  undertaking,  see  Eyton  v.  Denbigh,  <ftc.  By.,  6  Eq.  14,  sup.,  p.  779. 

Bates:— 

According  to  Drewry  v.  Barnes,  3  Buss.  94,  there  can  be  no  receiver  of 
(parish)  rates  which  are  to  be  assessed  at  a  future  period;  for  untLL  the 
assessment  there  is  nothing  to  collect.  See  also  Preston  v.  Corp.  of  Yarmouth, 
7  Ch.  655,  negativing  the  right  of  creditors  secured  by  bonds  on  the  rates, 
and  paid  off  by  periodical  drawings,  to  obtain  immediate  payment,  or  a 
receiver  of  the  rates. 

But  in  Gibbons  v.  Fletcher  (cited  11  Ha.  251),  Lord  St.  Leonards  affirmed 
the  right  of  mortgagees,  under  a  special  Act,  of  parish  rates  to  a  receiver. 

Ship  :— 

See  Burn  v.  Herlopson,  56  L.  T.  722 ;  6  Asp.  M.  C.  126,  0.  A. ;  The 
Ampthill,  5  P.  D.  224. 

Benefice,  Office : — 

A  receiver  may  be  appointed  of  the  profits  of  a  college  fellowship :  Feistel 
V.  King's  Coll.,  10  Beav.  602 ;  though  in  the  earlier  case  of  Berkeley  v.  King's 
Coll.,  lb.  602  (V.-C,  6  Aug.  1830),  the  incxmibranoer'e  motion  for  a  receiver 
was  refused  with  coste. 

And  see  Gren/ell  v.  Dean  of  Windsor,  2  Bear.  544,  for  the  appointment  of 
a  receiver  of  a  canonry  without  cure  of  souls. 

But  as  a  benefice  with  cure  of  souls  cannot  be  charged  (see  13  Eliz.  c.  20, 
repealed  by  43  G.  III.  c.  84,  but  revived  by  57  G.  III.  c.  99,  and  imaffected 
by  1  &  2  v.  c.  110 ;  Kerr,  111),  there  camnot  be  a  receiver  of  the  profite  of  an 
ecclesiastical  benefice :  Hawkins  v.  Gathercole,  6  D.  M.  &  G.  1 ;  or  of  a  pension 
allowed  to  a  retiring  incumbent  under  the  Incumbents'  Besignation  Act,  1871 
(34  &  35  V.  c.  44),  and  thereby  charged  upon  the  revenues  of  the  benefice: 
Gathercole  v.  Smith,  17  Ch.  D.  1 ;  secus,  sums  payable  by  way  of  compensa- 
tion to  a  retired  incumbent  under  the  Union  of  Benefices  Act,  1860  (23  &  24 
V.  c.  142),  which  can  be  validly  mortgaged,  and  semble  a  receiver  of  which 
can  be  appointed :  McBeany,  Deane,  30  Ch.  D.  520 ;  and  see  Bates  t.  Brothers, 
2  Sm.  &  G.  509. 

A  receiver  of  the  office  of  master  forester  of  the  royal  forest  of  Wyersdale 
was  granted,  with  an  injunction  to  stay  owners  of  land  in  the  forest  from 
sporting  therein :  Blanchard  v.  Cawthome,  4  Sim.  566 ;  6  Sim.  155, 
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Hewsiiaper: — 

Eeceiver  and  manager  of,  may  be  appointed  until  the  hearing,  on  under- 
taking to  print,  publish,  and  edit  the  paper  in  the  meantime,  and  forthwith 
to  register  himself  as  proprietor  according  to  the  statute :  Chaplin  v.  Toungy 
6  L.  T.  97  ;  Kelly  v.  HuUon,  17  W.  E.  425 ;  20  L.  T.  201. 

Pension  or  Salary : — 

A  receiver  may  be  appointed  of  a  government  pension  :  Noad  v.  Backhouse, 

2  T.  &  C.  C.  529 ;  Molony  v.  Cruise,  30  L.  R.  Ir.  99 ;  or  it  may  bo  seques- 
trated :  WillcorJc  V.  Terrell,  3  Ex.  D.  323 ;  Dent  v.  i>.,  L.  R.  1  P.  &  D.  366 ; 
V,  Slip,,  p.  454,  provided  the  pension  has  not  been  made  inalienable  by  the 
legislature  {e.g.,  under  the  Army  Act,  1881,  44  &  45  V.  c.  68,  s.  141) : 
Lucas  V.  Harris,  18  Q.  B.  D.  127  ;  Birch  v.  J5.,  8  P.  D.  163 ;  Heald  v.  Hay, 

3  Gifl.  467. 

In  respect  of  an  annual  allowance  in  the  nature  of  fees  payable  by  the 
Treasury,  for  which  no  action  could  be  maintained,  a  receiver  was  refused : 
Cooper  V.  Reilly,  1  R.  &  M.  560 ;  2  Sim.  560 ;  and  see  76.  664,  n. 

Pending  an  inquinr  as  to  the  validity  of  the  assignment,  a  receiver  of  the 
profits  of  the  office  oi  clerk  of  the  peace  of  the  county  was  appointed :  Palmer 
v.  Vaughan,  3  Sw.  173. 

A  receiver  of  a  national  schoolmaster's  salary  may  be  appointed :  Picton  v. 
CMen  (1900),  2  I.  R.  612,  0.  A. 


Section  II. — Eeceiver  by  way  of  Equitable  Execution. 

1.  Appointment  of  Receiver  by  way  of  Equitahle  Execution — Receiver 

to  act  befare  Secunty  given. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  and  upon  hearing  counsel  for 
the  Deft,  and  upon  reading  the  judgment  dated  — ,  19 — ,  and  the  Pit  by 
his  counsel  undertaking  to  be  answerable  for  the  receipts  and  payments 
of  the  receiver  [undertaking  following  Form  4,  sup.  p.  750],  This  Court 
doth  appoint  A.  B.,  of  &c.,  to  receive  the  rents  and  profits  of  the  real 
estate  of  the  Deft  in  the  said  judgment  mentioned;  but  this  appoint- 
ment is  to  be  without  prejudice  to  the  rights  of  any  prior  incumbrancers 
upon  the  said  estate  who  may  think  proper  to  take  possession  of  the 
same  by  virtue  of  their  respective  securities,  or  if  any  prior  incum- 
brancer is  in  possession,  then  without  prejudice  to  such  possession; 
And  it  is  ordered  that  the  said  A.  B.  do,  on  or  before  the  —  day  of  — , 
19 — ,  give  security  as  such  receiver  pursuant  to  0.  l,  16;  And  it  is 
ordered  that  the  tenants  of  the  said  real  estate  do,  subject  as  aforesaid, 
attorn  and  pay  their  rents  in  arrear  and  growing  rents  to  the  said  A.  B. 
as  such  receiver ;  And  it  is  ordered  that  such  receiver  be  at  liberty,  if 
he  shall  think  proper  (but  not  otherwise),  out  of  the  rents  and  profits 
to  be  received  by  him,  to  keep  down  the  interest  upon  the  prior  incum- 
brances according  to  their  priorities  and  be  allowed  such  payments  (if 
any)  on  passing  his  accounts ;  And  it  is  ordered  that  the  said  A.  B.  as 
such  receiver  do  pass  his  accounts  and  pay  his  balances  appearing  due 
on  such  accounts,  or  such  part  thereof  as  shall  be  certified  as  proper  to 
be  paid  by  him  in  or  towards  payment  of  what  shall  for  the  time  being 
be  due  in  respect  of  the  said  judgment ;  And  it  is  ordered  that  the 
costs  of  this  order  and  of  the  receivership  be  paid  out  of  the  sums 
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receiyed  by  the  receiver,  but  not  to  be  added  to  the  judgment  debt  u 
against  the  debtor,  and  any  of  the  parties  are  to  be  at  liberty  to  apply 
in  Chambers  as  they  may  be  advised. 


2.  Another  Form. 

Upon  motion  &c.,  by  counsel  for  the  Pits,  and  upon  hearing  counsel 
for  the  Deft  and  for  0.  D.,  Let  X.,  the  receiver  in  this  action,  appointed 
by  an  order  dated  &c.,  and  who  by  the  said  order  dated  &c.,  was 
appointed  interim  receiver  of  the  share  and  interest  hereinafter  men- 
tioned, be  continued  as  such  receiver  without  further  security  to  receive 
the  share  and  interest  of  the  Deft  in  a  syndicate  or  joint  undertaking 
known  as  &c.,  and  of  and  in  the  property  or  effects  belonging  in  equity 
to  the  persons  comprising  such  syndicate,  by  way  of  equitable  execution 
for  enforcing  against  the  Deft  the  said  order  dated  &c.,  whereby  the 
Deft  was  ordered  to  pay  into  Court  &c.,  Deft  to  hand  over  to  such 
receiver  all  scrip  and  other  papers  relating  to  such  share  and  interest. 
— Usual  directions  to  pass  accounts  and  pay  balances  as  the  Judge 
shall  direct. — Re  Coney ^  C,  v.  Bennett^  Chitty,  J.,  12  June,  1885, 
A.  1849. 


3.  Another  Form — Taxed  Costs. 

Upon  motion  &c.,  by  coxmsel  for  the  Pit,  and  upon  hearing  &;c.,  for 
the  Deft  C.  D.,  This  Court  doth  appoint  A.  B.,  of  &c.,  without  salary 
or  security  to  receive  the  taxed  costs  of  C.  D.  in  an  action  of  &c.  in  the 
Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  which,  by  an 
order  in  that  action,  are  directed  to  be  paid  to  C.  D.,  and  to  satisfy 
thereout  (so  far  as  the  same  will  extend)  £ — ,  the  amount  of  principal 
&c.  remaining  unsatisfied  payable  to  the  Pit  in  this  action  under  the 
judgment  dated  &c.  Liberty  to  receiver  to  apply  to  Palatine  Court  for 
payment  of  such  costs  to  himself.  Injunction  against  C.  D.  applying 
for,  dealing  with,  or  receiving  the  said  costs  payable  to  him  under 
order  of  Palatine  Court  until  payment  of  the  said  £ — . —  Westheady. 
Riley,  Chitty,  J.,  21  Dec.  1883,  B.  1684. 


4.  Another  Form — Receiver*  appointed  Ofi  Application  of  a  Judgment 

Creditor, 

Upon  motion  for  judgment  &c.,  Let  a  proper  person  be  appointed  to 
receive  the  rents  and  profits  of  the  real  estate  set  forth  in  the  third 
paragraph  of  the  defence  of  the  Deft  I.  J.,  but  without  prejudice  to 
the  rights  of  any  prior  incumbrancer,  and  if  any  prior  incumbrancer  is 
in  possession,  then  without  prejudice  to  such  possession;  And  the 
tenants  of  the  said  real  estate  are,  subject  as  aforesaid,  to  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  such  receiver.    Beceiver 
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to  pass  his  accounts  and  pay  balances  as  the  Judge  shall  direct. — WelU 
V.  Kilpin,  M.  E.,  25  May,  1874,  B.  1690 ;  18  Eq.  298. 

See,  as  to  attornment  clause  in  this  form,  Hewett  y.  Manaelly  M.  B., 
16  Apnl,  1880,  24  Sol.  J.  485  (that  if  first  receiyer  be  in  possession  no  attorn- 
ment clause  should  be  inserted  in  the  order). 

5.  Another  Form — Undertaking  not  to  act  on  the  Order  mthout  the 
Judge's  Direction — Liberty  for  Receiver  at  his  Discretion  to  keep 
dmon  Interest  on  prior  Incumbrances, 

TJpoK  motion  &c.,  and  the  Pit  by  his  counsel  undertaking  on  behalf 
of  himself  and  F.  S.  {the  receiver)  that  they  will  not  act  under  this 
order  except  by  the  direction  of  the  Judge,  This  Court  doth  appoint 
F.  S.  of  &c.  without  security  to  receive  the  rents  and  profits  of  the 
freehold  and  leasehold  estates  of  the  Deft  situate  at  &c.,  but  this 
appointment  is  to  be  without  prejudice  to  the  rights  of  any  prior 
incumbrancers  upon  the  said  estates  who  may  think  proper  to  take 
possession  of  the  same  by  yirtue  of  their  respectiye  securities,  or  if 
any  prior  incumbrancer  is  in  possession,  then  without  prejudice  to 
such  possession ;  Tenants  of  the  said  freehold  and  leasehold  estates  to 
attorn ;  Eeceiyer  is  to  be  at  liberty  if  he  shall  think  proper  (but  not 
otherwise)  out  of  the  rents  and  profits  to  be  received  by  him  to  keep  down 
the  interest  on  the  prior  incumbrances  according  to  their  priorities, 
and  to  be  allowed  such  payments  (if  any)  in  passing  his  accounts. — 
Eeceiyer  to  pass  his  accounts  and  pay  his  balances  as  the  Judge  shall 
direct. — See  Hewett  v.  Murray^  V.-C.  Bacon,  13  Feb.  1885,  A.  726; 
54  L.  J.  Ch.  572. 

NOTES. 
JUBISDICTION  TO  APPOINT. 

Previously  to  the  Jud.  Acts,  and  to  the  Judgments  Act,  1838  (1  &  2  V. 
c.  110),  a  Pit  **  having  a  judgment  which,  owing  to  legal  impediments,  could 
not  be  enforced  at  law,  came  into  equity,  not  for  the  purpose  of  enforcing 
such  a  right  by  way  of  charge  as  is  given  by  the  Act  of  1  &  2  V.  c.  110,  but 
to  have  what  is  called  equitable  execution ;  that  is  to  say,  to  have  the  lands 
delivered  in  execution  to  him  in  equity  when  he  would  have  got  them  at  law 
in  the  ordinary  process  but  for  certain  difficulties  eadsting"  :  Anglo- Italian 
Bank  v.  Davies,  9  Ch.  D.  275,  290,  C.  A.,  per  Cotton,  L.  J.,  referring  to  Nea;te 
V.  The  Duke  of  Marlborough,  3  My.  &  C.  407 ;  and  in  such  a  case  relief  was 
given  by  granting  a  receiver. 

Equitable  execution  was  most  commonly  required  in  cases  where  the  judg- 
ment debtor  was  entitled  to  an  interest  in  land  not  extendible  under  the  writ 
of  elegit.  For  an  historical  statement  of  the  law  on  this  subject,  and  as  to 
judgments  against  cs,  g,  f.,  see  Lewin,  976  et  seq. 

Under  the  extensive  power  of  appointing  receivers  conferred  on  the  Court 
by  the  Jud.  Act,  1873,  s.  25  (8),  this  form  of  relief  is  of  frequent  occurrence; 
and  the  remedy  by  appointment  of  a  receiver  may  now  be  regarded  as  avail- 
able not  merely— (1)  for  its  primary  purpose  of  the  preservation  of  property, 
but  (2)  as  a  method  of  enforcing  in  many  cases  the  judgments  of  the  Court. 

Where  the  issue  of  an  elegit,  fi,  fa,,  or  the  like  process,  would  be  ineffectual 
for  obtaining  payment  of  the  judgment  debt,  the  Court,  since  the  Jud.  Acts, 
which  in  this  respect  confirm  and  expand,  where  defective,  the  remedies  of 
judgment  creditors,  will  grant  equitable  execution  by  the  appointment  of  a 
receiver  on  the  application  of  a  judgment  creditor  (by  application  in  the 
action  and  not  upon  petition  or  summons,  under  27  &  28  Y.  c.  112,  and 
O.  LV,  9b,  see  Be  Nixon,  W.  N.  (86)  191) :  Be  Pope,  17  Q.  B.  D.  743,  749; 
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-Exp.  Emru,  13  Oh.  D.  252 ;  Anglo-Italian  Bank  v.  'Davies^  9  Ch.  D.  275,  C.  A. ; 
as  also  where  (a)  sequestration,  see  Whiteley  v.  Learoyd,  56  L.  T.  846 ;  Brjai^ 
T.  ^u7/,  10  Ch.  D.  153 ;  (M  writ  of  attachment  (in  (^se  of  defaulting  ^ostee), 
see  Caiiet/  y.  Bennett y  29  Cn.  D.  993,  would  be  the  ordinary  remedy,  but  oonld 
not  be  enforoed. 

But  this  mode  of  procedure,  though  called  equitable  execution,  is  in  tni& 
not  execution,  but  equitable  relief :  Re  Shejphard,  Atkins  v.  S.,  43  Ch.  D.  131, 
C.  A. ;  and  is  only  ayailable  where  there  is  some  impediment  in  the  way  of 
execution  at  law,  and  special  circumstances  make  the  appointment  "just  or 
convenient"  within  the  Jud.  Act,  1873,  s.  25  (8) :  Hatton  v.  Hayicood,  9  CL 
235 ;  Manchester  and  Liverpool  District  Banking  Co,  v.  Parkinson^  22  Q.  B.  D. 
173,  G.  A. ;  Be  Shephard,  Atkins  v.  8.,  sup. ;  Holmes  v.  MUlage,  (1893)  1  a  B. 
551,  C.  A. ;  Be  Hartley,  NuUall  v.  Whittaker,  66  L.  T.  588  {q,  v.  as  to  making 
application  in  Chambers) ;  and  would  have  enabled  the  Court  of  Chanoeiy  to 
make  the  appointment  before  the  Jud.  Act;  and  the  Court  has  no  jiuis- 
diction  to  appoint  a  receiver  merely  because  it  would  be  a  more  convenient 
mode  of  obtaming  satisfaction  of  a  judgment  than  the  usual  mode  of  execa- 
tion :  Harris  v.  Beauchamp  Bros,,  (1894)  1  Q.  B.  801,  C.  A. 

Where  the  circumstances  are  exceptional  (as,  e,g,,il  it  is  shown  that  there 
is  immediate  danger  to  the  property,  and  that  the  receiver  will  do  nothing  to 
prejudice  tlie  ri^ts  of  the  other  side)  the  appointment  may  be  made  on 
an  ex  parte  apphcation :  Mirder  v.  Kenty  Sussex,  and  Otneral  Land  Soc,  72 
L.  T.  186,  C.  A. 

A  receivership  order,  though  apparently  made  in  a  case  where  execation 
could  have  been  had  by  elegit,  was  neld  to  ox)erate  as  a  "  taking  in  execution 
by  process  of  law"  within  the  meaning  of  a  forfeiture  clause  in  a  will: 
Blackman  v.  Fysh,  (1892)  3  Ch.  20,  C.  A. 

By  O.  L,  15a,  '*in  every  case  in  which  an  applieatibn  is  made  for  t^ 
appointment  of  a  receiver  by  way  of  equitable  execution,  the  Court  or  a  Judge, 
in  determining  whether  it  is  just  or  convenient  that  such  appointment  should 
be  made,  shau  have  regard  to  the  amoimt  of  the  debt  daimed  by  the  appli- 
cant, to  the  amount  wmch  may  probably  be  obtained  by  the  receiver,  and  to 
the  probable  costs  of  his  appomtment,  and  may,  if  they  or  he  shall  so  think 
fit,  direct  any  inquiries  on  these  or  other  matters  before  making  the  appoint- 
ment " :  see  also  J,  v.  K.,  W.  N.  (84)  63. 

By  the  Judgments  Act,  1864  (27  &  28  V.  c  112),  s.  1,  no  judgment  entered 
up  after  the  29th  of  July,  1864,  is  to  affect  any  land  (of  whatever  tenure] 
"  until  such  land  shall  have  been  actually  delivered  in  execution  bv  viitae 
of  a  writ  of  elegit  or  other  lawful  authority  in  pursuance  of  such  judg- 
ment." But  this  section  as  from  1st  July,  1901,  is  repealed  by  the  Land 
Charges  Act,  1900  (63  &  64  V.  c.  26),  v.  in/,  VoL  III.  p.  2071. 

Formerly,  before  equitable  execution  was  applied  for,  it  was  necessary  to 
issue  a  writ  of  elegit,  and  the  practice  continued  after  the  27  &  28  Y.  c  112; 
but  it  has  been  decided  that  the  appointment  of  a  receiver,  although  not  per- 
fected by  the  giving  of  security  {Exp,  Evans,  Be  WeUkins,  13  Ch.  D.  262,  C.  A), 
amounts  to  actual  delivery  m  execution  by  a  lawful  authority  witiiin  the 
meaning  of  the  section :  HaUon  v.  Hayvfood,  9  Ch.  229 ;  Be  Pope,  17  Q.  B. 
D.  743,  C.  A. ;  and  that  it  is  therefore  not  necessary  to  issue  a  writ  of  elegit : 
Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  275,  C.  A. ;  Exp,  Evans,  sup. ;  and 
if  the  land  has  been  actually  delivered  in  execution  by  the  appointment  of  a 
receiver  or  other  **  process  of  execution,"  registration  of  such  process  is  not 
necessary  to  give  the  creditor  a  charge  on  the  land  in  priority  to  persons 
claiming  under  the  debtor,  including  a  purchaser  for  value  without  notioe : 
Be  Pope,  17  Q,.  B.  D.  743,  C.  A. ;  but  such  registration  is  requisite  before  a 
summary  order  for  sale  can  be  obtained  under  s.  4  of  the  same  Act :  S,  C. ; 
and  as  to  the  remedy  by  sale,  v,  inf.  Chap  XL VII.,  **  Mortqaoes." 

The  appointment  of  a  receiver,  however,  will  not  amount  to  an  *'  aetoal 
delivery  m  execution  "  of  a  legal  remainder  in  real  estate  within  the  meaning 
of  sect.  1  of  the  Judgments  Act,  1864,  so  as  to  entitle  the  judgment  creditor 
to  a  sale  under  s.  4:  Be  Harrison  and  Bottomley,  (1899)  1  Ch.  465,  C.  A,  I 
and  see  Hood-Barrs  v.  Cathcart,  (1895)  2  Ch,  411. 

PROCEDUBE  SUBSEQUENTLY  TO  JUDICATURE  ACTS. 

Since  the  Jud.  Acts  it  is  not  necessary  for  a  creditor  who  has  obtained 
judgment  in  a  pending  action  to  institute  another  action  for  the  puipoae  of 
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obtaining  equitable  execution ;  but  application  should  be  made  in  the  action 
in  which  judgment  was  obtained :  Anglo-Italian  Bank  v.  DavieSy  9  Ch.  D.  275, 
C.  A. ;  SaJt  v.  Cooper,  16  Ch.  D.  544,  0.  A. ;  thoueh  the  writ  contains  no 
claim  for  a  receiver,  and  though  final  judgment  has  been  given,  as  the  action 
is  **  ijending "  within  Jud.  Act,  1873,  s.  24  (1),  so  long  as  the  judgment 
remains  unsatisfied,  and  the  expression  *'  interlocutory  order,"  in  s.  25  (8), 
is  not  confined  to  orders  before  nnal  judgment :  Salt  v.  Cooper y  sup, ;  Hart  v. 
H.y  18  Ch.  D.  670,  680;  Smith  v.  Cowelly  6  Q.  B.  D.  75,  0.  A.;  and  a 
receiver  may  be  appointed  to  enforce  payment  of  costs  in  proceedings  for 
taxation  under  the  Solicitors  Act,  1843,  s.  45 :  In  re  Peace  and  Waller,  24 
Ch.  D.  495,  0.  A. 

Where  there  is  an  existing  receiver,  the  jud^ent  creditor  may  obtain  the 
benefit  of  his  a^ppointment ;  and  where  a  receiver  had  been  appointed  in  a 
partnership  action  in  the  Oh.  D.,  a  creditor  who  had  recovered  judgment 
against  the  firm  in  the  Q.  B.  D.  obtained  an  order  in  the  Ch.  D.  giving  him 
a  charge  on  the  partnership  moneys  coming  to  the  receiver,  but  upon  a  sub- 
mission that  the  charge  was  to  be  dealt  with  according  to  the  order  of  the  Court : 
Kewney  v.  Attrill,  34  Ch.  D.  345;  and  see  Hope  v.  Croydon  and  Norioood 
Tramways  Co,,  34  Ch.  D.  730  (where  upon  judgment  in  a  debenture  holder's 
action,  the  powers  of  the  existing  receiver  were  extended  so  as  to  give  the 
Pit  equitable  execution  against  property  not  comprised  in  the  debentures) ; 
and  the  Court  may  appoint  another  receiver,  but  not  to  act  until  the  earlier 
receiver  has  been  discharged :  Salt  v.  Cooper,  16  Ch.  D.  544. 

Where  before  judgment  in  an  admon  action,  a  creditor  obtained  judgment 
against  the  executor,  the  receiver  in  the  action  was  directed  to  pay  the  debt 
and  costs  without  prejudice  to  the  question  whether  they  were  to  be  allowed 
the  executor :  Re  Womersley,  Ether idge  v.  W,,  29  Ch,  D.  557. 

A  receiver  by  way  of  equitable  execution  has  been  appointed  to  receive 
80  much  of  a  legacy  to  which  a  judgment  debtor  was  entitled  in  expectancy 
as,  when  receivable,  would  satisfy  tJie  debt  and  costs :  Macnicoll  v.  Farnell, 
35  W.  E.  773 ;  of  an  equitable  reversionary  interest  in  personal  estate :  I'yrrell 
V.  Painton,  (1895)  1  Q.  B.  202,  C.  A. ;  oi  a  married  woman's  reversionary 
interest  under  a  will :  Fuggle  v.  Bland,  11  Q.  B.  D.  711 ;  and  of  her  separate 
property,  in  the  absence  of  the  trustees  in  proceedings  by  her  for  taxation  of 
costis :  Re  Peace  and  Waller,  24  Ch.  D.  405,  C.  A. ;  of  the  share  of  the  debtor 
as  one  of  the  next  of  kin  of  a  deceased  intestate  to  whom  admon  had  not  been 
taken  out :  Mullane  v.  Ahern,  28  L.  B.  Ir.  105 ;  of  a  life  interest  in  settled  funds : 
Oliver  v.  Lowther,  28  W.  R.  381 ;  42  L.  T.  47 ;  of  debts  or  sums  of  money  pay- 
able to  the  judgment  debtor  to  which  garnii^ee  proceedings  were  not  applic- 
able :  Westhead  v.  Riley,  25  Ch.  D.  413;  Form  3,  sup,  p.  792 ;  e.g,,  a  deposit 
receipt  held  in  the  joint  names  of  the  judgment  debtor  and  another,  even 
though  the  whole  beneficial  interest  was  in  the  former  :  0^  Donovan  v.  Ooggin, 
30  L.  R.  Ir,  579 ;  of  the  tolls  and  earnings  of  a  railway  co. :  Kingston  v. 
Cowhridge  Ry,  Co,,  41  L.  J.  Ch.  152 ;  of  the  rents  and  profits  of  land  used  as 
a  theatre,  secus  of  moneys  paid  by  the  public  for  entrance  to  the  theatre : 
Cadogan  v.  Lyric  Theatre,  (1894)  3  Ch.  338,  C.  A;  or  secus,  the  pension  of  a 
retired  officer,  which  is  rendered  inalienable  by  the  Army  Act :  Lucas  v. 
Harris,  18  Q.  B.  D.  127  ;  and  as  to  the  jurisdiction  under  s.  53,  sub-s.  2,  of 
the  Bankruptcv  Act,  1883,  to  order  payment  of  a  pension  which  is  made 
inalienable  by  Indian  legislation  to  the  trustee  in  bankruptcy  of  the  holder, 
see  Re  Saunders,  Exp.  S,,  (1895)  2  Q,,  B.  424,  C.  A. ;  or  where  it  depends 
on  the  discretion  of  trustees  whether  anything  should  be  paid  to  the 
judgment  debtor :  Reg,  v.  Judge  of  Lincolnshire  County  Court,  20  Q.  B.  D. 
167  ;  and  there  is  no  jurisdiction  to  declare  a  charge  on  reversionary  per- 
sonalty :  Flegg  y,  Prentis,  (1892)  2  Ch.  428 ;  or  the  future  earnings  of  the 
judgment  debtor:  Holmes  v.  Millage,  (1893)  1  Q.  B.  551,  C.  A. 

Where  a  defaulting  trustee  ordered  to  pay  money  into  Court  was  out  of 
the  jurisdiction,  a  receiver  was  appointed  of  his  equitable  interest  in  this 
country,  notwithstanding  O.  XLii,  4,  which,  even  apart  from  r.  8,  is  not  to 
be  deemed  exhaustive:  Re  Coney,  C,  v.  Bennett,  29  Ch.  D.  993;  and  see 
Re  Whiteley,  W.  v.  Learoyd,  W.  N.  (87)  37  ;  56  L.  T.  846. 

If  the  receiver  is  required  merely  for  the  purpose  of  giving  a  charge,  and 
it  is  not  intended  he  should  take  possession,  the  appointment  may  be  made 
without  security,  on  the  judgment  creditor  and  receiver  imdertaking  that  he 
shall  not  act  without  the  leave  of  the  Court :  Hewett  y.  Murray,  54  L.  J.  Ch. 
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572 ;  62  L.  T.  380.    And  see  MacniccU  y.  Pamdl,  gup. ;  FuggU  y.  Bla^d, 
8up, 

JBut  as  the  equitable  relief  can  be  granted  only  when  proper  parties  are 
before  the  Court,  a  receiyer  of  the  property  of  a  deceased  person,  thou^ 
upon  application  made  before  the  death,  cannot  be  appointed  in  the  abeenfie 
ox  any  person  to  represent  the  estate :  In  re  Shepkard,  Atkins  y.  £>.,  43 Ch.  D. 
131,  0.  A. :  and  ^ucere  whether  at  law  execution  can  be  issued  against  the 
estate  of  a  deceased  person  without  any  leaye  of  the  Court :  Tb, 

The  receivership  affects  only  the  interest  of  the  debtor :  Wills  y.  Luf^  38 
Ch.  D.  200 ;  and  the  judgment  creditor  cannot,  by  giving  notice  to  ti» 
trustees,  obtain  priority  over  prior  incumbrancers  of  a  chose  in  action :  Arden 
y.  vl.,  29  Ch.  D.  702 ;  SeoH  v.  Lord  Eastings,  4  K.  &  J.  633. 

Judgment  creditors  having  obtained  equitable  execution  against  proper^ 
subject  to  a  lien  gained  priority  over  a  subsequent  foreign  liquidation  wmk 
occurred  before  the  Hen  was  paid  off :  Levasseur  y.  Mason  and  Barry,  (1891} 
2  a  B.  73,  C.  A. 

For  cases  in  which  injunctions  have  been  granted  in  aid  of  equitable 
execution,  see  Wesihead  y.  Rilty,  25  Ch.  D.  413 ;  Oliver  v.  Loiether,  28  W.R. 
881 ;  Archer  y.  A.,  W.  N.  (86)  66 ;  42  L.  T.  47.  In  the  case  of  a  leversiopary 
interest  in  personal  estate,  where  a  judgment  creditor  has  obtained  a  r^dver- 
ship  order,  the  Court  has  no  jurisdiction  to  make  a  declaration  of  charge  in 
his  favour  with  a  view  to  a  sale:  Fleggy.  Freniis,  (1892)  2  Ch.  428;  Ife 
Feyrecase  v.  Nicholson,  71  L.  T.  265. 

A  form  of  relief  analogous  to  but  in  substance  distinguishable  from 
equitable  execution  exists  by  the  appointment  of  a  receiver  to  protect  a  fond 
out  of  which  costs  are  payable :  see  Cummins  v.  Perkins,  (1899)  1  Ch.  16, 
C.  A. ;  Keams  v.  Leaf,  1  H.  &  M.  681,  ante,  pp.  782,  786. 

Before  the  Jud.  Acts,  the  Court  of  Chancery  would  give  assistance  to  a 
judgment  creditor  by  way  of  equitable  execution  to  recover  money  under 
the  control  of  the  Court  which  could  not  be  reached  by  a  fi.  fa, :  Wait$  v. 
Jeff  ryes,  3  M  &  C.  412 ;  and  since  the  Acts  a  charging  order  can  be  made, 
without  the  appointment  of  a  receiver,  upon  cash  in  Court ;  and  haTing 
regard  to  S.  C.  F.  R.  r.  99,  notice  to  the  paymaster  is  sufficient,  and  no  stop 
order  is  required  :  BrereUm  v.  Edwards,  21  Q.  B.  D.  488,  C.  A.     * 

As  against  a  railway  co.,  a  judgment  creditor  to  whom  the  land  has  been 
delivered  under  an  elegit  is  entitled  to  a  receiver  of  the  tolls  and  earnings : 
Kingston  v.  Cotvhridge  By.,  41  L.  J.  Ch.  152, 

A  receiver  will  not  be  appointed  in  favour  of  a  judgment  creditor  of  tiie 
rents  of  lands  charged  with  a  sum  payable  at  the  death  of  the  tenant  for  life 
in  esse  :  Kenney  v.  K.,  Ir,  Rep.  4  Eq.  181. 

The  appointment  of  a  receiver  of  the  goods  of  the  judgment  debtor  without 
power  to  realize  is  not  an  equitable  execution,  and  does  not  make  the  judg- 
ment creditor  a  **  secured  creditor"  within  the  meaning  of  the  Bankrupt^ 
Act,  1883,  s.  9  :  Exp.  Charringt-on,  22  Q.  B.  D.  187 ;  Re  Potts,  Exp.  Taylcr, 
(1893)  1  Q.  B.  648;  Be  Lovgh  Neagh  Ship  Co.  (1896),  1  I.  R.  29;  nor  does 
it  amount  to  putting  in  force  an  execution  withm  sect.  163  of  the  Companies 
Act,  1862,  and  therefore  the  Court  will  not  iinder  sect.  87  aUow  further 
proceedings  thereunder :  Croahaw  v.  Lyndhurst  Ship  Co.,  (1897)  2  Ch.  164. 
See  also  as  to  effect  of  receivership  order,  Levassetir  v.  Mason  and  Barry, 
(1891)  2  Q.  B.  73,  C.  A. 

The  appointment  of  a  receiver  of  a  reversionary  interest  in  the  proceeds  of 
sale  of  real  estate  does  not  create  a  charge,  but  it  operates  as  an  injunction 
to  restrain  the  Deft  from  himself  receiving  the  proceeds  of  sale :  Tyrrdl  v. 
Painton,  (1895)  1  Q.  B.  202,  pjer  Lindley,  L.  J. 

An  ex  part-e  order  for  a  receiver  of  a  share  of  residuary  estate  devolving  on 
a  judgment  debtor,  though  notice  is  given  to  the  executor,  does  not  confer  a 
** mortgage  charge  or  lien*  so  as  to  make  the  creditor  a  secured  creditor 
within  sects.  9  and  168  of  the  Bankruptcy  Act,  1883  :  Be  Potts,  Exp.  Taylor, 
(1893)  1  Q.  B.  648. 

The  practice  of  granting  an  ex  parte  injunction  restraining  dealing  ynA 
property  over  the  return  oi  a  summons  for  a  receiyer  has  not  been  adopted 
in  me  Chancery  Division. 


SECT,  in.]  Powers  of  Management  797 


SECmON  m. — ^POWEKS  OF  MANAGEMENT — ^SPECIAL  DiKBCTIONS. 

1.  Tenant  to  attorn  and  pay  Rent. 

Upon  motion  &g.,  and  upon  reading  an  order  [or  orders]  dated  &c. 
\_If  aoy  and  the  Master's  certificate  dated  &c.],  whereby  it  appears 
that  A.  has  been  duly  appointed  receiver  of  &c. ;  and  an  affidavit  of 
the  said  A.  and  of  B.,  filed  &c.,  of  personal  service  of  the  said  order 
[or  orders]  [If  ao^  and  certificate],  and  of  notice  in  writing,  signed  by 
the  said  A.  on  C.  of  &c.,  requiring  the  said  C.  to  attorn  to  him  as  such 
receiver  for  the  [Describe  the  property']^  occupied  by  him,  situate  at  — , 
being  part  of  the  said  estates,  and  to  pay  his  rent  in  arrear  and 
growing  rent  for  the  same  to  the  said  receiver ;  and  of  the  said  C.'s 
refusal  [or  neglect]  to  attorn  to  and  become  the  tenant  of  the  said 
receiver,  or  to  pay  any  rent  to  him  ;  and  an  affidavit  of  &c.,  filed  &c., 
of  service  of  notice  of  this  motion  on  the  said  C. ;  Let  the  said  C, 
within  (eight)  days  after  service  of  this  order,  attorn  to  and  become 
the  tenant  of  the  said  A.,  the  receiver  appointed  in  this  action  in 
respect  of  the  &c.,  occupied  by  the  said  0.,  situate  at  — ,  part  of  the 
estate  of  the  testator  &c. 

For  such  order,  aee  Oarlick  v.  Lackey  V.-C.  W.,  18  Dec.  1844,  A.  462. 

For  order  for  committal  of  person  for  obstructing  receiver  in  collecting  the 
rents,  and  persuading  tenants  not  to  attorn  and  pay  their  rents,  and  for 
distraining  after  notice  of  order,  see  Marsh  v.  Ooodally  M.  B.,  13  Jan.  1857, 
B.  288. 

For  forms  of  application,  see  D.  C.  F.  874. 

2.  If  Payment  of  Arrears  ordered. 

Akb  Let  the  said  0.,  also  within  &c.,  pay  to  the  said  A.,  the  receiver, 
the  sum  of  £ — ,  being  the  amount  due  from  him  for  arrears  of  rent  in 
respect  of  the  said  — ,  to  the  —  day  of  — . 

3.  Separate  Accounts  of  Bents  and  Personalty, 

Am)  Let  such  receiver  keep  separate  accounts  of  the  said  rents  and 
profits,  and  of  the  said  personal  estate,  and  from  time  to  time  pass  his 
accounts,  and  pay  the  respective  balances  which  shall  be  certified  to 
be  due  from  him  as  the  Judge  shall  direct. 

For  like  direction  that  receiver  keep  separate  account  of  real  and  personal 
estate,  see  Hill  v.  ffibbit,  18  L.  T.  553. 

4.  Receiver  to  distrain. 

''  Let  C,  the  receiver  of  the  rents  and  profits  of  the  estates  of  &c., 
be  at  liberty  to  distrain  upon  the  goods  and  chattels  of  the  several 
tenants  named  in  the  said  affidavit,  for  the  several  amounts  of  rent 
due  and  owing  from  the  said  tenants ;  And  Let  such  distraints  be 


798  Receivers.  [chap,  xxxn. 

made  in  the  name  of  the  Deft  A.,  in  whom  the  legal  estate  in  tlie  said 
&c.  is  vested."— ^M  v.  Atherton,  V.-C.  E.,  8  May,  1844,  MSS. 

For  orders  for  reoeiyer  to  distrain  for  rents  in  arrear,  and  for  growing 
rents,  if  not  paid  within  two  months  after  every  half-year,  see  Lambrosso  v. 
Francia,  L.  C.,  16  April,  1746,  B.  310 ;  30  July,  1747,  B.  425. 

For  form  of  application,  see  D.  C.  F.  875. 


5.  Receiver  to  bring  Action  for  Rent^  and  Tenants  to  attorn. 

Let  &c.,  the  receiver  of  the  rents  and  profits  of  the  charity  lands  in 
&c.,  be  at  liberty,  in  the  names  of  the  Defts,  to  bring  actions  in  the 
(proper  County  Court)  against  the  several  persons  named  in  his  said 
affidavit,  for  recovery  of  the  arrears  of  rent  due  from  them  respectively 
to  the  said  xsharity ;  And  Let  B.  &c.,  in  the  said  affidavit  named,  who 
are  respectively  in  possession. of  part  of  the  said  estates,  respectively 
[7/*  on  notice,  on  or  before  &c.,  or  within  &c.]  attorn  tenants  to  the 
said  receiver. — A,  O.  v.  Fhipps,  M.  R.,  in  Chambers,  2  Aug.  1853, 
A.  1367. 

For  order  for  receiver  to  present  petition  in  the  name  of  trostees  of 
testator's  will,  and  take  other  neoessarv  jnroceedings,  to  recover  a  sum  in 
Court  in  another  matter,  the  parties  to  oe  indenmined  out  of  the  estate,  see 
Turner  v.  T.,  V.-O.  K.,  in  Chambers,  11  June,  1858,  B.  1291. 


6.  Receiver  to  keep  down  Interest. 

"Let  such  receiver,  out  of  the  rents  and  profits  to  be  received  by 
him,  keep  down  the  interest  and  payments  in  respect  of  the  said 
incumbrances  according  to  their  priorities,  and  be  allowed  the  same 
on  passing  his  accounts." — Direction  to  pass  accounts  and  pay  balances 
as  the  Judge  shall  direct. — Davis  v.  D.  Marlborough,  L.  C.^  5  March, 
1818,  A.  873  ;  2  Swa.  115 ;  1  Swa.  74. 

If  the  order  only  directs  that  the  interest  on  the  mortgage  be  kept  down, 
the  surplus  rents  will  go  to  the  mortgagor,  and  not  be  applied  in  reduction  of 
principal :  see  Qresley  v.  Adderley,  1  Swa.  573, 


7.  Receiver  to  distribute  Balances. 

Upon  the  application  &c. — Let  the  said  "W.  H.,  within  such  time  as 
shall  be  fixed  by  the  Master's  certificate  of  the  allowance  of  his 
account,  pay  the  balances  that  may  be  certified  to  be  due  from  him  in 
respect  of  the  said  houses  and  premises  so  bequeathed  to  A^  E., 
deceased,  for  her  life,  with  remainders  over  as  follows,  that  is  to  say, 
one  half  part  of  one  third  part  thereof  to  W.  J.  H.,  and  the  other  half 
part  of  such  third  part  to  J.  A.  H.,  being  the  two  children  of  the  late 
Deft  by  S.  H.,  one  third  part  of  one  other  third  part  thereof  to  the 
Pits  J.  H.  and  F.  S.  his  wife,  and  the  remaining  two  third  parts  of 
such  third  part  to  C.  P.  as  the  assignee  of  the  Pits  G.  H.  S.  the 
younger  and  H.  Ot.  S. ;  and  as  from  the  date  of  the  death  of  the  late 
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Deft  M.  T.,  one  half  part  of  the  remaining  third  part  thereof  to  T.  E.  0., 
and  the  remaining  half  part  of  such  third  part  to  W.  C.  and  E.  C.  his 
wife,  the  said  J.  E.  0.  and  E.  0,  being  the  only  two  surviving  children 
of  the  late  Deft  M.  T.  named  in  the  will  of  J.  A.  the  testator  living  at 
the  date  of  the  death  of  their  mother,  the  said  M.  T.,  formerly  M.  C, 
afterwards  M.  W.,  both  of  whom  have  attained  the  age  of  twenty-one 
years. — Hollands.  Allsop,  M.  E.,  31  May,  1876,  A.  1114. 

8.  Receiver  to  expend  a  Limited  Sum  in  Repairs, 

Let  the  receiver  appointed  &c.,  be  at  liberty  to  expend  a  sum  not 
exceeding  £ —  in  the  repair  of  the  hereditaments  at  &c.,  part  of  the 
estates  in  question  in  this  action,  such  repairs  to  be  done  according  to 
the  specification  and  plan  marked  A.  in  the  affidavit  of  M.  {surveyor) 
referred  to,  and  to  the  satisfaction  of  the  said  M. ;  and  the  said  receiver 
is  to  be  allowed  what  he  shall  so  expend  in  passing  his  accounts. — 
Dyer  v.  i).,  V.-O.  S.,  in  Chambers,  10  May,  1859,  A.  1622. 

9.  Receiver  to  repair  Farm  Buildings  in  accordance  tcith 

m 

Specification. 

Let  the  works  and  repairs  on  the  farm  in  the  occupation  of  &c.,  at 
&c.,  mentioned  in  the  affidavit  of  &c.,  be  done  and  executed  by  &c., 
according  to  the  specifications  and  estimates  contained  in  the  exhibits 
marked  K.  and  L.  in  the  said  affidavit  referred  to :  And  Let  the  said 
works  and  repairs  be  done  and  executed  under  the  direction  and 
superintendence  of  the  Deft  T.,  the  receiver  of  the  rents  and  profits  of 
the  trust  estates  in  question  in  these  actions  ;  And  Let,  upon  the  said 
works  and  repairs  being  certified  to  have  been  properly  executed 
according  to  the  said  several  specifications  and  estimates,  the  said 
receiver  be  at  liberty  to  pay  to  the  said  &o.,  the  sum  of  £ — ,  and  be 
allowed  the  same  on  passing  his  accounts;  And  Let  timber  of  the 
value  of  £ —  be  taken  off  the  said  trust  estates  for  the  said  repairs  and 
works. — Thellusson  v.  Woodford.  M.  E.,  in  Chambers,  12  April,  1856, 
B.  714 ;  and  see  Dolman  v.  Curling^  V.-C.  K.,  in  Chambers,  28  July, 
1853,  A.  1325. 

For  order  for  receiver  to  lease  and  rebuild,  using  timber,  see  Unwin  v.  U,, 
y.-C,  K.,  in  Chambers,  16  March,  1853,  B.  676. 

For  order  for  receiver  to  accept  a  surrender  of  a  lease  of  part  of  the 
estates,  on  paying  up  arrears  of  rent  and  rates  and  taxes,  see  Dyer  v.  2)., 
y.-O.  S.,  in  Chambers,  20  May,  1859,  A.  1622. 

For  order  for  receiver  to  grant  a  licence  to  get  clay  and  brick  earth  on  a 
part  of  the  estate,  and  to  manufacture  bricks  thereon,  the  lioenseepaying  a 
rent  according  to  the  number  of  bricks  made,  see  Mdlor  v.  Wooaward, 
y.-O.  S.,  in  Chambers,  10  May,  1859,  1858,  B.  1622. 


10.  Receiver  to  cut-and  sell  Timber. 

Let  W.,  the  receiver  appointed  in  this  action,  be  at  liberty  to  cut 
down  the  timber  and  other  trees  mentioned  in  the  affidavit  of  &o., 
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filed  &o.,  and  to  sell  the  same,  and  include  the  proceeds  thereof  in  hiB 
accounts  as  such  receiver ;  And  Let  the  said  receiver  pay  and  retain 
out  of  such  proceeds  the  costs,  charges,  and  expenses  of  the  applicants 
properly  incurred  of  this  application,  and  of  cutting  down  and  selling 
the  said  timber  and  other  trees,  such  costs,  charges,  and  expenses  to 
be  ascertained  at  Chambers,  and  allowed  the  receiver  in  his  accounts. 
—A.  O,  V.  Boothhy,  V.-O.  K.,  in  Chambers,  7  Feb.  1860,  A.  659. 

For  form  of  application,  see  D.  C.  F.  876. 

11.  Inquiry  m  to  cutting  Timber y  mth  consequent  Directions, 

Let  an  inquiry  be  made  whether  there  are  any  and  what  timber  or 
other  trees  standing  or  growing  on  the  estates  &c.,  which  are  fit  to  be 
cut  down ;  And  Let  such  timber  and  other  trees  as  shall  appear  to  be 
fit  to  be  cut  down  be  cut  down  and  sold  with  the  approbation  of  the 
Judge;  And  Let  a  proper  person,  upon  his  giving  security,  be  ap- 
pointed to  receive  the  proceeds  of  such  sale,  and  be  at  liberty  to  pay 
and  retain  thereout  such  costs,  charges,  and  expenses  of  surveying, 
valuing,  and  selling  such  timber  and  other  trees  as  the  Judge  shall 
allow. — Direction  to  pass  accounts  and  pay  balances  as  the  Judge  shall 
direct.— See  Hitchcock  v.  H,,  V.-C,  10  Feb.  1827,  A.  589. 

12.  Receiver  to  pay  off  Advance  for  renetcing  Leasehold. 

And  Let  the  said  receiver  pass  his  accounts  &c. ;  And  Let  the 
balances  of  the  receiver's  accounts  be  from  time  to  time  applied  in 
pa3dng  the  interest  of  the  sum  so  to  be  advanced  for  such  renewal  as 
aforesaid,  at  the  rate  of  £5  p.  c.  per  ann.,  and  in  redeeming  and  pay- 
ing off  the  principal  of  such  last-mentioned  sum,  so  far  as  the  same 
will  from  time  to  time  extend  ;  And  Let  such  payments  be  allowed  to 
him  in  passing  his  accoimts. — Direction  to  pass  accounts  and  pay 
balances  as  the  Judge  shall  direct. — See  Long  v.  E.  Macclesfield^ 
28  Nov.  1796,  MSS. 

13.  Receiver  to  pay  Widow^s  Annuity. 

Let  W.,  the  receiver  appointed  &c.,  be  at  liberty,  out  of  the  moneys 
from  time  to  time  received  by  him  on  accotmt  of  the  rents  and  profits, 
interest,  dividends,  and  annual  produce  of  the  real  and  personal  estate 
of  L.,  the  testator  in  &c.,  to  pay  to  F.  the  annuity  of  £ —  bequeathed 
to  her  by  the  will  of  the  testator  during  her  widowhood  ;  And  Let  the 
receiver  be  allowed  such  payments  in  passing  his  accounts. — Cranswich 
v.  Pearson^  M.  E.,  in  Chambers,  1  March,  1862,  A.  415. 

14.  Receiver  to  pay  Annuities. 

Let  the  receiver  appointed  &c.,  out  of  the  rents  and  profits  of  the 
real  estates  of  H.,  the  testator  in  &c.,  pay  to  the  annuitants  in  his  will 
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named  the  arrears  now  due  (to  them  in  respect)  of  their  several  annui^ 
ties,  and  also  (keep  down  the  g^wing  payments  of)  such  annuities,  as 
the  same  shall  from  time  to  time  become  due,  at  the  times  and  in  the 
manner  in  the  said  will  mentioned ;  such  pajrments  to  be  allowed  in 
his  accounts. — Hopkins  v.  Walker^  V.-O.  K.,  7  May,  1853,  A.  1129. 

For  order  for  receiver  to  pay  interest  of  mortgages,  and  annuitants,  without 
prejudice,  they  agreeing  to  refund,  should  the  Court  so  order,  see  Beynolds 
V.  James,  V.-C.,  29  May,  1834,  B.  1099. 

As  to  duty  of  mortgagee's  receiver  under  s.  24  (8),  of  the  Conveyancing 
Act,  1881,  to  pay  arrears  of  interest  due  to  mortgagee,  see  National  Bank  y. 
Kennyy  (1898)  1 1.  E.  197. 


15.  Inquiry  as  to  RenUchargeSy  and  Receiver  to  pay  the  same 

pari  passu. 

Upon  motion  &c. — Let,  in  addition  to  the  inquiry  directed  by  the 
order  dated  &c.  [see  sup,^  Section  L,  Form  45,  p.  770],  the  following 
inquiries  be  made,  that  is  to  say ;  2.  An  inquiry  what  rent-charges 
have  been  granted  by  the  Defts,  the  M.  and  M.  Ky.  Co.,  to  vendors  to 
them  of  lands  purchased  for  the  purposes  of  their  undertaking ;  3.  An 
inquiry  who  are  now  entitled  to  such  rent -charges  respectively; 
4.  An  inquiry  how  such  rent- charges  respectively  are  secured ;  5.  An 
inquiry  what  is  now  due  in  respect  of  such  rent-charges  respectively ; 
And  Let,  notwithstanding  the  said  order  dated  &c.,  the  receiver 
appointed  by  that  order  apply  any  balances  now  or  hereafter  in  his 
hands  after  payment  of  the  working  expenses  of  the  railway  in  meeting 
arrears  of  rent-charges,  and  the  accruing  pajrments  thereof  rateably 
pari  passu  so  far  as  the  same  will  extend ;  And  Let  the  Pit  be  at 
liberty  to  attend  the  proceedings  under  the  said  order  dated  &c. — 
Forster  v.  The  Manchester  and  Milford  Ry.  Co.,  V.-O.  H.,  9  Dec.  1875, 
A.  2037. 

• 
16.  Liberty  to  pursue  Remedies  in  respect  of  Right  of  Way  notwith" 

standing  Possession  of  Receiver, 

Let  the  applicants  be  at  liberty,  notwithstanding  that  the  receiver  is 
in  receipt  of  the  rents  of  the  property,  to  pursue  any  remedies,  or  do 
any  acts  which  they  may  lawfully  pursue  or  do  in  respect  of  the  rights 
of  way  to  which  the  applicants  claim  to  be  entitled  over  the  paths 
coloured  &c.,  referred  to  in  the  said  judgment,  dated  &c.  (the  applicants 
by  their  counsel  undertaking  not  to  do  any  more  injury  to  the  pro- 
perty than  40s,  without  further  leave  of  the  Court). — ^Reserve  costs. — 
Liberty  to  apply. — LaneY,  Capsey,  Ohitty,  J.,  5  Aug.  1891,  B.  1083; 
(1891)  3  Ch.  411. 

NOTES. 
POSSESSION  OB  ATTOBNHENT. 

If  the  appointment  is  of  the  rents  of  real  or  leasehold  estate,  the  owner,  if 
in  possession,  will  be  ordered  to  deliver  possession  to  the  receiver :  OriJUh 

VOL.  I.  3  F 
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y.  G,,  2  Yee.  401 ;  Daviu  y.  D.  of  Marlborough,  2  Sva.  116;  Baylies  y.  B., 
1  Col.  648. 

A  writ  of  assistance,  for  which  the  writ  of  possession  has  been  substituted 
(see  O.  XLyii,  2),  mi^ht  be  issued  to  put  a  receiver  in  possession  of  land : 
Sharp  V.  Carter,  3  P.  Wms.  379,  n. ;  A.  O,  v.  Taafe^,  V.-C.  K.,  31  Jan. 
1855,  Beg.  Min.  H.  T.  125 ;  but  not  to  aid  a  receiver  in  distraining  for  rent : 
White  V.  I*hipp8y  Sau.  &  Sc.  88 ;  and  for  the  purpose  of  recovering  possession 
of,  and  preserving,  chattels  which  have  been  ordered  to  be  delivered  to  a 
receiver,  the  writ  may  still  be  issued :  see  Wyman  v.  Knight,  39  Ch.  D.  165 ; 
CazH  de  la  Borde  y.  Othon,  23  W.  E.  110. 

If  the  owner  is  not  in  possession,  the  tenants  will  be  ordered  to  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  the  receiver :  see  sup.  Form  1, 

L749 ;  but  this  direction  should  be  omitted  where  the  estates  are  out  of 
gland  (see  as  to  Irehuid,  Be  Tranty  M.  E.,  in  Chambers,  8  July,  1857, 
B.  1366 ;  8,  C,  2  Sol.  Jour.  11 ;  from  which  it  appears  that,  on  reconsidera- 
tion, the  M.  B.  considered  the  direction  to  tenants  of  Irish  estates  to  attorn 
shoiild  not  have  been  inserted). 

For  form  where  there  are  ouier  incumbrancers,  see  Form  24,  p.  759. 

By  the  Distress  for  Bent  Act,  1737  (11  G.  11.  c.  19),  s.  11,  attornments  by 
tenants  to  strangers  were  made  void,  unless  made  in  pursuance  of  a  judgment 
(at  law,  or)  decree  or  order  (of  a  Court  of  Equity). 

If  the  person  in  possession  refuses  to  attorn,  application  should  be  made 
that  he  do :  Beid  y.  Middleton,  1  T.  &  B.  455 ;  the  order  is  without  costs ; 
but  if  his  tenancy  appears,  an  order  may  be  obtained  that  he  deliver  up 
possession,  or  pay  an  occupation  rent :  Hobhouse  v.  Hollcombe,  2  D.  &  S.  208 ; 
and  a  tenant  who  had  not  attorned  was  ordered  to  pay  arrears  in  fourteen 
days,  with  costs :  Hobson  v.  Sherwood,  19  Beav.  575 ;  but  the  Court  will  not, 
by  an  interlocutory  order  before  the  hearing,  charge  a  party  in  possession, 
and  ordered  to  pay  an  occupation  rent,  with  such  rent  previous  to  the  date 
of  the  order :  Lloyd  v.  Mason,  2  K.  &  Cr.  487. 

And  where  the  possession,  as  of  the  mortga&or,  is  rightful,  occupation 
rent  will  be  payable  from  the  date  of  demand  by  the  receiver,  and  not 
from  the  date  of  the  order  appointing  the  receiver :  Yorkshire  Bldg,  Co.  y. 
Mullan,  35  Ch.  D.  125. 

The  further  order  to  attorn  and  pay  rent  should  be  on  notice,  and  should 
limit  a  time :  0.  xu,  5 ;  and  may  be  enforced  by  attachment :  O.  XLn,  7,  26; 
and  for  order  to  turn  over  to  the  Queen's  (HoUoway)  prison  a  tenant, 
brought  up  by  habeas  after  attachment,  for  not  attorning,  see  Masierman  v. 
France,  V.-C.  P.,  12  July,  1852,  B.  906. 

As  to  the  effect  of  an  attornment  as  creating  a  tenancy  by  estoppel  between 
the  tenant  and  receiver,  but  that  it  does  not  enure  for  the  benefit  of  the 
person  ultimately  found  to  be  entitied  to  the  legal  estate,  see  Evans  y. 
Mathias,  7  E.  &  B.  602 ;  Kerr,  177. 


LBITINQ. 

Subsequently  to  15  &  16  V.  cc.  80,  86,  and  Cons.  Ord.  24,  r.  1  (see  now 
O.  Lv),  a  direction  to  manage  or  set  and  let  has  not  been  inserted,  the  Judge 
having  power  to  give  any  cSrection  as  to  the  management. 

When  a  receiver  of  the  tolls  and  stallages  of  a  corp.  has  been  appointed  at 
the  instance  of  their  mortgagees,  such  appointment  will  not  be  allowed  to 
affect  the  powers  of  letting  the  stalls,  &c.  given  to  the  corp.  by  their  special 
Act,  under  which  the  mortgages  were  autiiorized :  Ds  Winton  y.  Mayor  of 
Brecon,  26  Beav.  533,  642. 

The  power  of  a  receiver  to  grant  leases  is  limited  to  such  parol  leases  as 
are  authorized  by  the  Stat,  of  Frauds  (29  Car.  IE.  c  2),  s.  2 :  Kerr,  187, 188 ; 
but  in  an  ordinary  case  a  receiver  may,  without  applying  for  the  sanction  of 
the  Judge,  let  for  a  year  certain,  or  less,  or  for  any  term  not  exceeding  three 
years :  Shuffy.  Holdaway,  M.  B.,  in  Chambers,  27  March,  1863,  Dan.  1443. 

According  to  the  older  cases,  a  receiver  could  not  let  even  for  one  year 
or  turn  out  tenants,  or  bring  ejectment,  without  (the  Master's)  approbation  : 
Wynne y.  L.  Newborough,  1  Yes.  jun.  165 ;  though  he  had  power  to  determine 
tenancies  from  year  to  year  by  notice  to  quit :  l>oe  v.  Bead,  12  East,  57. 

The  Court  would  not  even  direct  an  inquiry  whetiier  it  would  be  for  the 
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benefit  of  an  infant  entitled  in  remainder  for  the  receiyer  to  lease  for  years : 
QihhiM  T.  Howdl,  3  Mad.  469. 

But  see  Re  BeU^  6  Yes.  419,  where,  the  property  being  small,  an  order  was 
made  without  reference  for  a  trustee  of  an  infant's  estate  to  let  with  the 
Master's  approbation  during  the  infant's  minority. 

And  it  hiais  been  held  (fTiWftfwon  v.  Colley,  6  Burr.  2694 ;  Doe  v.  Read,  12 
"Eas^,  57,  recognized  in  Jones  v..  Phxpp$y  L.  E.  3  Q.  B.  667,  672),  that  notice 
given  in  his  own  name  by  a  receiver  appointed  by  the  Ck>urt  is  a  valid 
notice  to  quit. 

DISTHAININa  BY  0|t  AGAINST. 

Orders  have  been  made  that  receivers  might  be  at  liberty  to  distrain: 
arUe^  p.  797;  Shtlly  v.  Pelham,  1  Dick.  120;  Mitchell  v.  A  Manchester ^ 
2  Dick.  787.  But,  it  seems,  if  the  tenants  have  attorned  an  order  is  un- 
necessary:  see  Raincock  v.  Simpsoriy  1  Dick.  120,  n. ;  Hughes  y.  ff.,  1  Ves. 
161 ;  3  B.  C.  0.  87 ;  PiU  v.  Snowden,  3  Atk.  750.  In  Brandon  v.  B.,  6  Mad. 
473,  the  practice  was  stated  to  be  for  a  receiver  to  distrain  upon  his  own 
discretion  for  rent  in  arrear  within  the  year ;  but  if  in  arrear  for  more  than 
a  year,  that  then  an  order  was  necessary. 

In  Parkyne  v.  P.,  19,  21  Dec.  1750,  B.  92,  110,  after  inquiry,  an  order  was 
made  to  compound  for  rents  in  arrear. 

A  receiver  who  defended  actions  arising  out  of  a  distress,  without  the 
Gourf  s  leave,  was  not  allowed  his  costs :  Sioahy  v.  Dickon,  5  Sim.  629. 

A  receiver  was  not  allowed,  as  solr,  to  bring  actions  against  tenants, 
with  the  Master's  approbation,  in  the  name  of  a  trustee  who  opposed  it : 
Delia  Cainm  v.  Hayward,  M*C1.  &  T.  272. 

The  receiver  was  held  entitled  to  distrain  where,  by  the  mortgagee's  con- 
curring in  appointing,  and  the  mortgagor's  attornment  to  a  receiver,  the 
relation  of  landlord  and  tenant  was  created  between  the  receiver  and  mort- 
gagor: see  Jolly  v.  Arhuthnoty  4  D.  &  J.  224. 

And  as  to  the  right  to  distrain  as  incident  to  a  lease  by  a  receiver,  see 
Dancer  v.  Hastings,  12  Moo.  34 ;  cited  in  Morton  v.  Woods,  L.  B.  3  Q.  B. 
668,  668 ;  and  see  ife  ThrelfaU,  16  Ch.  D.  274,  C.  A. 

Where  a  receiver  and  manager  of  a  business,  appointed  by  the  Court  by 
an  order  which  does  not  direct  delivery  up  of  possession  to  him,  enters  upon 
the  premises,  there  is  no  change  of  occupation  within  sect.  16  of  the  Poor 
Bate  Assessment  and  Collection  Act,  1869  (32  &  33  Y.  c.  41),  and  the  goods 
remain  liable  to  distress  for  the  parish  rates,  and  this  right  of  distress  pre- 
vails as  against  the  equitable  charge  created  by  debentoes  which  contain 
no  assignment  of  chattels.  But  qucere  whetlier,  if  the  order  directed  delivery 
up  of  possession  there  would  be  a  change  of  occupation :  In  re  Marriage, 
Neave  &  Co. ;  North  of  England  Trustee  Debenture  and  Assets  Corp.  v.  Marriage, 
Neave  <fe  Co.,  (1896)  2  Ch.  663,  C.  A. 

But  where  a  receiver  duly  appointed  under  a  power  contained  in  a 
mortgage  deed  of  floating  charge  enters  into  possession  and  carries  on  busi- 
ness, there  is  a  change  of  occupation  within  sect.  16  of  the  Act  of  1869,  and 
the  Public  Health  Act,  1876,  s.  211,  sub-s.  3:  Richards  v.  Overseers  of 
Kidderminster,  (1896)  2  Ch.  212. 

There  is  no  preferential  charge  in  respect  of  rates  on  effects  of  a  cb.  in  the 
hands  of  a  receiver  for  debenti^  holders  when  the  co.  is  being  wound  up : 
8.C. 

And  similarly  as  regards  the  supply  of  gas,  the  relation  of  receivers  and 
managers  appomted  by  the  Court  to  the  co.  is  not  that  of  incoming  and  out- 
going tenant,  but  of  caretaker  and  owner,  and  the  former  are  in  no  better 
position  against  tiie  gas  co.  than  the  latter  were,  and  cannot  claim  a  supply 
of  gas  except  on  payment  of  arrears :  Pater  son  v.  Qas  Light  and  Coke  Co., 
(1896^  2  Ch.  476,  0.  A. 

A  distress  for  rent  levied  before  the  commencement  of  the  winding  up  of  a 
00.  and  before  a  receiver  is  effectively  appointed  on  behalf  of  the  deb^ture 
holders  is  valid  against  them:  Re  Roundwood  Colliery  Co.,  Lee  v.  R*  0.  C, 
(1897)  1  Ch.  373,  C.  A. 

The  principle  of  Gardner  v.  L.  C.  <fc  D.  Ry.  Co.  (L.  B.  2  Ch.  201)  does  not 
prevent  the  levying  by  distress  of  penalties  imposed  on  a  tramway  co.  for 
non- repair  of  uieir  rails,  and  leave  to  distrain  may  be  granted,  aluiough  a 
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reoeiTer  lias  been  appointed :  Pegge  y.  Keaih  DUtrid  TramwayB  Co,y  (1895) 
2  Ch.  508.  Ab  to  illegality  of  distress  by  mortgagor  after  appointmeiLt  of  a 
receiver  by  the  mortgagee,  see  Woolaton  y.  Rom^  (1900)  1  Ch.  788. 

As  to  the  effect  of  an  attornment  clause  in  a  mortgage,  v,  inf. 
Chap.  XLYn. 

JULFKNDlTUJiE  IN  SEBFECT  OF  E8TATB. 

Since  the  Court  of  Chancery  Act,  1852  (15  &  16  Y.  c  80),  applications  as 
to  the  management  of  the  estate,  including  directions  as  to  repairs,  letting, 
cutting,  and  selling  timber,  are  made  to  the  Judee  in  Chambers,  where  tJ^ 
matter  is  inquired  into  without  previous  order  before  the  particular  act  is 
authorized  to  be  done. 

A  receiver  was  not  entitled  formerly  to  lay  out  any  money  on  the  estate 
at  his  own  discretion,  and  without  order  of  the  Court,  but  the  rule  was 
relaxed ;  and  where  money  was  laid  out  by  him  without  previous  order,  it 
was  usual  to  direct  an  inquiry  if  the  transaction  was  beneficial  to  the 
parties,  and,  if  so,  he  was  allowed  the  money  laid  out :  Tempest  v.  Ord, 
2  Mer.  56 ;  and  see  -4.  O'.  v.  Vigor,  11  Ves.  663 ;  Blunt  y.  Clitkerow,  6  Ves. 
799. 

And  before  advancing  money  a  receiver  and  mani^r  should  apply  to 
the  Court  for  authority,  and  the  Court,  on  granting  it,  generally  allows 
him  interest  (at  5  p.  c.)  on  the  sum  which  it  authorizes  him  to  advance, 
and  gives  him  a  charge  on  the  assets :  Exp.  Izard,  Be  BuaJiell,  23  Ch.  D.  75, 
C.  A.  (per  Jeesel,  M.  E.). 

And  generally  it  is  improper  for  a  receiver,  guardian,  or  trustee  to  do, 
without  the  sanction  of  the  Judge,  anything  that  may  involve  the  estate  in 
expense.  The  limit  of  the  amount  which  may  be  applied  without  sanction  is 
stated  to  be  in  ^^eral  30^.  a  year :  Dan.  1444. 

As  to  the  duties  of  receivers  of  rents  and  profits  in  reference  to  insurance 
and  repairs,  see  Be  Oraham,  O.  v.  Noakes,  (1895)  1  Ch.  66. 

APFLYIKa  FOB  DIBECTIONS. 

Except  in  cases  of  necessity,  a  receiver  should  not  originate  any  proceed- 
ings, but  should  apply  to  the  Pit  or  to  the  parties  having  the  conduct  of  the 
proceedings  to  make  any  necessary  application  to  the  Court ;  but  on  their 
aefault  he  may  be  justified  in  himself  applying:  Parker  y.  Dunn,  8  Beav. 
497;  IrelaridY.  Eade,  7  Beav.  55;  and  see  Armstrong  v.  A.,  12  Eq.  614, 
that  a  receiver,  by  proving  without  leave  against  the  estate  of  a  bankrupt 
legatee,  a  debtor  to  the  estate,  thereby  discharges  the  debt,  and  entitles  the 
legatee  whose  bankruptcy  has  been  annulled  to  his  legacy. 

As  to  the  liability  of  a  liquidating  debtor's  solr  at  whose  instigation 
receiver  refrains  from  collecting  debts,  see  Exp.  Hayward,  Be  Plant,  W.  N. 
(8ini5;  43L.T.  326. 

An  application  by  a  receiver  of  real  estate  appointed  by  the  Probate  Court 
for  directions  as  to  letting  and  management  was  ref errea  to  the  registrar  of 
the  Probate  Court :  Neale  v.  Bailey,  23  W.  E.  418. 

A  receiver  will  not  be  allowed  the  costs  of  unsuccessfully  defending  actions 
without  leave :  Swaby  v.  Dickon,  5  Sim.  629 ;  though,  if  successful,  he  may 
be  entitled  to  be  indemnified  against  extra  costs  incurred:  Bridowe  v. 
Needham,  2  Ph.  190. 

A  receiver  in  an  admon  action  will  not  be  permitted  to  carry  on  another 
admon  action  in  the  name  of  a  bankrupt  exor  or  admor :  Be  Hopkins,  Dowd 
v.  Hatutin,  19  Ch.  D.  61,  C.  A. 

A  receiver  was  allowed  to  retain  out  of  a  fund  in  his  hands  his  costs 
(solr  and  client)  occasioned  by  an  advarse' application,  which  failed,  made 
against  him  by  a  Deft  who  was  unable  to  pay  costs :  Courand  y.  Manmer, 
9  Beav.  3. 

And,  generally,  as  to  the  receiver's  functions  and  the  management  of 
estates,  see  Dan.  1442  et  seq. ;  Kerr,  Eeoeiyers,  186  et  teg, ;  Fish,  "kort  389 
et  seq, ;  Bobbins,  pp.  943  et  eeg. 
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Section  IV. — ^Ac?oount  and  Payment. 

1.  Receiver  to  bring  in  Account, 

*^  Let  C,  the  receiyer  appointed  in  (this  action),  on  or  before  the  — 
day  of  —  [^or  within  —  days  after  service  of  this  order],  leave  in  the 
Chambers  of  the  Judge  his  (£fth)  account  as  such  receiver,  pursuant 
to  the  order  dated  &c.,  and  on  or  before  the  —  day  of  — ,  leave  in  the 
said  Chambers  his  (sixth)  account  as  such  receiver.'' — Beceiver  to 
pay  costs  of. application. — Cavev.  C,  M.  B.,  in  Chambers,  18  Feb.  1860, 
A.  351. 

For  form  of  application,  see  D.  C.  F.  883. 

2.  Account  and  Payment  by  one  Suretyy  tcith  learn  to  sue  the  other 

and  the  Receiver. 

<<  Let  an  account  be  taken  of  what  is  due  from  J.,  the  receiver  &c., 
in  respect  of  his  receipts  and  payments,  as  such  receiver,  since  &c. ; 
And  Let  the  Fetr  D.,  one  of  the  sureties  of  the  said  receiver,  be  at 
liberty  to  lodge  in  Court,  as  directed  in  the  Lodgment  Schedule  hereto, 
what  shall  be  certified  to  be  due  from  the  said  receiver  upon  taking 
such  account,  and  the  sum  of  £ — ,  the  balance  certified  to  be  due  from 
the  said  receiver  by  the  (report)  dated  &c.,  so  that  the  same  together 
do  not  exceed  £500,  the  amount  of  the  said  receiver's  recognizance ; 
But  in  case  the  same  shall  exceed  £500,  then  Let  the  said  Petr  D.  be 
at  liberty  to  lodge  in  Court  &c.  the  sum  of  £500,  subject  &c. ;  And 
Let  the  said  J.  be  discharged  from  being  such  receiver ;  And  Let  the 
Petr  be  at  liberty,  in  the  names  of  the  proper  parties,  to  take  such 
proceedings  as  he  may  be  advised  against  the  said  J.  and  S.,  as  the 
legal  pers.  represve  of  V.  the  other  surety  of  the  said  J.,  or  either  of 
them,  upon  the  said  recognizance,  to  compel  the  said  J.  to  reimburse 
the  Petr  what  he  may  pay  as  such  surety,  and  to  compel  the  said  8., 
as  such  legal  pers.  represve,  to  contribute  a  proportionate  share  of 
what  the  Petr  may  be  compelled  to  pay  in  satisfaction  of  the  said 
recognizance." — All  parties'  costs  of  the  application  to  be  taxed,  and 
paid  by  the  Petr. — [Add  Lodgment  Schedule,  Form  5.] — See  Shackel 
V.  D.  Marlborough,  V.-C,  13  Jan.  1844,  B.  409. 

In  this  case  the  receiver  had  absconded  to  avoid  attachment  for  non« 
pa\inent  of  a  balanoe  reported  to  be  due. 

The  discharge  of  the  receiver  should  not  be  conditional  on  payment. 

For  order  for  one  surety  to  pay  in  balanoe,  and  Fit  to  put  recognizance  in 
suit  against  the  receiver  and  other  surety,  see  Stewart  v.  Hoare,  L.  0., 
8  March,  1796,  B.  215. 

For  order  by  consent  for  one  of  the  sureties  to  pass  the  final  account  and 
pay  in  balance,  see  Hook  v.  Symon,  31  May,  1875,  A.  1408. 

3.  Receiver  to  account  at  District  Registry. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pit  and  the  Deft,  This  Court  doth  appoint  A.  B.  to  receive  &c. ; 
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And  Let  saoh  veoeiyer  pass  bis  accounts  and  pay  his  balances  as  the 
Judg^  of  tbe  B.  District  Begistiy  sball  direct. — See  Be  Dunn^  Graham 
y.  HaUiday,  Chittj,  J.,  11th  June,  1885,  A.  1770. 


4.  Putting  Recognizance  in  Suit, 

Let  tbe  Pits  (and  tbe  Deft  C,  tbe  trustees  of  the  will  of  P.  the 
testator  in  &c.)  be  at  liberty  to  pnt  in  snit  tbe  recognizance  entered 
into  by  B.,  tbe  late  receiver  in  this  action,  together  with  D.  and  E^ 
bis  sureties,  dated  &c. — IngU  v.  NeaUy  V.-O.  E.,  22  April,  1844,  B. 
1198;  Arthington  v.  Hardcaatle,  L.  0.,  25  July,  1745,  A.  490;  Had- 
clife  V.  E.,  M.  R,  12  April,  1749,  B.  313. 

For  order,  where  the  receiver  was  in  contempt  for  non-payment,  to  put 
recognizance  in  suit,  in  the  name  of  the  exors  of  the  deceased,  upon  the 
petrs'  recognizance  to  indemnify  his  estate,  see  Blair  v.  Toppiit,  M.  B., 
1  Aug.  1829,  A.  2784. 

For  form  of  summons,  see  D.  C.  F.  884. 


0,  New  Surety y  instead  of  one  Deceased  or  Bankrupt. 

Let  a  new  security,  to  be  given  by  B.,  the  receiver  appointed  in  this 
(action),  duly  to  account  for  what  be  shall  receive  of  the  rents  and 
profits  of  the  estates  in  question  &c.,  under  the  order  dated  &c.,  be 
approved  by  the  Judge ;  And  Let  the  said  B.  pass  his  accounts  &c.  up 
to  the  date  of  the  new  security,  and  lodge  tbe  balance  that  shaU  be 
certified  to  be  due  from  him  in  Court,  pursuant  to  the  said  ord^ 
dated  &g.  ;  And  Let  upon  such  new  security  being  given  and  lodgment 
of  the  said  balance  in  Court  being  made,  the  recognizance  dated  &c. 
be  vacated.— See  Blandy  v.  -B.,  1847,  A.  1350;  Peach  v.  Pigou^  1847, 
B.  1628  ;  Johnstone  v.  /.,  1814,  A.  361  ;  Thellusson  v.  Woodford^ 
M.  B.,  in  Chambers,  12  April,  1855,  B.  714. 

For  like  order  in  case  of  bankruptcy,  see  Franklyn  v.  Maeson,  1817,  A.  786 ; 
and  within  a  month,  the  surety  having  absconded,  Jones  v.  Tiffen^  Y.-C  S., 
30  June,  1854,  A.  1227. 

For  forms  of  application,  see  D.  C.  F.  886. 

6.  Subsequent  Order. 

And  the  Judge  having  directed  J.  A.,  the  receiver  appointed  by  the 
said  order  dated  &c.,  to  give  a  new  security  in  the  place  of  W.  H., 
deceased,  and  E.  H.,  the  sureties  named  in  tbe  said  recognizance  dated 
&c.,  and  tbe  said  E.  H.  by  bis  solr  desiring  to  retire,  and  the  said 
J.  A.  having  given  such  new  security  by  entering  into  a  recognizance 
dated  &c.,  and  also  a  bond,  together  with  the  Gnarantee  Society  as  his 
sureties  dated  &c.,  which  recognizance  and  bond  have  been  approved 
by  the  Judge  and  duly  enrolled ;  Let  tbe  appointment  of  tbe  said  J.  A. 
as  such  receiver  be  continued ;  And  Let  him  pass  bis  accounts,  and 
lodge  his  balances  as  directed  by  the  said  order  dated  &c. ;  And  Let 
the  said  J.  A.  also  pass  his  accounts  as  such  receiver  up  to  &c.,  and 
lodge  the  balance  which  shall  be  certified  to  be  due  from  him  in  Court 
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&c.  as  directed  by  the  said  order  dated  &c. ;  And  thereupon  Let  the 
recognizance  entered  into  by  the  said  J.  A.,  together  with  W.  H.  and 
E.  H.  as  his  sureties,  dated  &o.,  be  vacated. — Clarke  r,  Thornton,  M.  B., 
6  May,  1876,  A.  1606 ;  and  see  Freeman  v.  F.,  31  Jan.  1876,  A.  194. 

For  order  disallowing  a  receiver's  poundage,  and  charging  him  witii 
interest  at  5  p.  c.  on  the  balances  during  the  time  the  same  were  in  his 
hands,  see  Bristowe  v.  Needham,  11  W.  E.  926;  8  L.  T.  652;  9  Jur.  N.  S. 
1168;  2  Ph.  190. 

ACOOUNTINa. 

By  O.  L,.18,  the  Court  or  a  Judge  is  to  fix  the  days  on  which  receivers 
are  annually,  or  at  longer  or  shorter  periods,  to  leave  and  pass  their  acootmts 
and  pay  the  balances  appearing  due  on  the  accotmts  left,  or  such  part  as 
shall  be  certified  to  be  proper  to  be  paid  by  them ;  on  their  neglect,  the  Judge 
may,  on  their  subsequent  accoimts,  disallow  their  salaries  and  charge  them 
witn  6  p.  c.  interest  on  such  balances,  while  in  their  hands,  by  yearly  or  half- 
yearly  rests :  see  Potia  v.  Leighioriy  16  Ves.  273 ;  —  v.  Jollandy  8  Ves.  72 ; 
Fletcher  v.  Dodd,  1  Yes.  J.  86 ;  and  this  rule  applies  after  a  receiver  has  been 
discharged :  HarrUoii  v.  Boydeli,  6  Sim.  211;  Me  Edwards j  31  L.  E.  Ir.  242. 

By  r.  19,  receivers'  accounts  are  to  be  in  Form  14,  App.  to  E.  S.  C. ; 
D.  (5.  F.  879,  with  such  variations  as  circumstances  may  require. 

By  r.  20,  every  receiver  shall  leave  in  the  Chambers  of  the  Judge  to  whom 
the  cause  or  motion  is  assigned  his  accoimt,  together  with  an  affidavit 
verifying  the  same,  as  in  Form  22,  App.  L. ;  D.  C.  F.  877,  An  appoint- 
ment slmll  thereupon  be  obtained  by  the  Pit  or  the  person  having  the 
conduct  of  the  cause  for  the  purpose  of  passing  such  account. 

By  r.  21,  on  default  of  a  receiver  in  leaving  or  passing  any  account,  or 
making  any  payment,  the  parties  may  be  required  to  attend  at  Chambers, 
and  directions  there  given  for  his  discharge,  and  appointing  another,  and 
payment  of  costs. 

And  by  r.  22,  a  certificate  of  the  Master,  stating  the  result  of  a  receiver's 
account,  is  from  time  to  time  to  be  taken.  For  form  of  certificate,  see 
D.  C.  F.  881. 

A  receiver  may  be  directed  to  bring  in  his  account,  or  pay  his  balance, 
by  a  four-day  order,  obtainable  on  summons,  and  not  by  a  fi.  fa, :  White- 
head  V.  Lynes,  34  Beav.  161 ;  12  L.  T.  332  (on  appeal).  The  order  must  be 
indorsed,  under  O.  XLi,  6,  and  served  personally,  and  may  be  enforced, 
under  0.  XLii,  7,  by  attachment  or  committal,  or,  without  any  leave  from 
the  Court,  by  writ  of  sequestration  against  his  estate  and  effects  :  Sprunt  v. 
Pugh,  7  Ch.  D.  667;  Be  BelVs  Estate,  9  Eq.  172,  173;  Be  E.  A.  Orey,  (1892) 
2  Q.  B.  440,  461 ;  Davtea  v.  Craeroft,  14  Yes.  143,  144. 

A  receiver  bringing  in  irregular  accoimts  was  ordered  to  bring  them  in 
in  a  stated  form,  and  to  pay  the  costs  of  the  application:  see  Bertie  v. 
L,  Abingdon,  8  Beav.  63,  and  for  the  inquiry  as  to  former  balances,  lb.  60. 

Though  a  receiver  passes  his  accounts  and  pays  his  balances  regularly,  he 
cannot  make  interest,  for  his  own  benefit,  of  such  sums  as  may  from  time  to 
time  be  in  his  hands :  Shuw  v.  Bhodes,  2  Euss.  639. 

And  a  receiver  depositing  money  with  a  bank,  so  as  to  part  with  the  absolute 
control,  though  in  sureties  names,  to  prevent  its  misapplication,  was  liable 
for  the  loss :  Salway  y,  8.,  2  Euss.  &  M.  215 ;  Whit^  v.  Baugh,  3  01.  &  F.  44 ; 
but  a  receiver  depositing  money  to  a  separate  account  is  not  liable  for  the 
banker's  failure ;  secue,  if  in  default  in  passing  his  accounts,  and  although 
not  in  default,  if  taking  interest :  Drever  v.  Mattdesley,  8  Jur.  547. 

The  fraudulent  receipt  and  appropriation  of  trust  money  places  the 
receiver  under  the  same  liability  as  the  trustee  from  whom  he  received  it 
(and  the  right  of  the  party  de&auded  is  not  affected  by  anything  done  or 
omitted  so  long  as  he  was  ignorant  of  the  fraud) :  Bolfe  v.  Gregory,  4  D.  J.  & 
S.  676. 

Persons  interested  may  at  once  apply  to  prevent  the  misapplication  by  a 
receiver  of  funds  in  his  hands,  without  waiting  until  he  passes  his  accounts 
to  get  the  particular  items  disallowed:  De  Winton  y,.  Mayor  of  Brecon,  28 
Beav.  200. 

The  share  of  a  defaulting  bankrupt  receiver  being  unduly  paid  into  Court, 


808  Eeceivers.  [chap.  xxxu. 

his  aasigns  were  entitled  to  receive  the  whole:  Brandon  y.  B,^  1  D.  &  S. 
16.  19. 

After  the  hill  was  dismissed,  or  the  proceedings  ordered  to  be  stayed 
( Paynter  v.  Careu^  Kay,  App.  xxxvi.),  a  receiver  was  ordered  to  pass  his 
Qcoountfl  and  pay  the  balance  to  Deft :  FiU  v.  Bonner ^  5  Sim.  577 ;  and  see 
Uuttoti  V.  BeeUni,  9  Jur.  N.  S.  1339. 

The  objection,  imder  O.  L,  18,  to  allowing  the  receiver's  poundage  and 
costs  must  be  raised  by  the  parties  on  taking  the  account :  Ward  v.  Swifi^ 
8  Ha.  139. 

In  Drtver  v.  Maudesley,  V.-C.  E.,  3  Dec  1842,  A.  235;  8.  (7.,  «My.,  an 
order  was  made  for  payment  of  a  balance,  the  receiver  having  brought  in  his 
account  but  not  sworn  to  it,  and  that  he  should  swear  to  it.  fiut  if  he 
neglects  to  verify  his  account  he  should  be  disallowed  the  items  chareed  by 
him  against  the  estate  as  disbursements,  and  directed  to  pay  in  l£e  full 
amount  of  his  receipts. 

In  passing  a  receiver's  accounts  in  Chambers,  when  the  same  solr  appears 
for  the  receiver  and  one  of  the  parties  to  the  suit,  only  one  copy  oi  Ihe 
accounts  will  be  allowed  between  them  on  taxation :  Sharp  v.  Wright,  1  £q. 
635. 

A  receiver's  accounts  though  passed  have  been  ordered  to  be  reviewed  on 
application  by  a  late  ward  of  Court,  stating  errors  and  neglect :  Wildridgt  v. 
M'KanCy  2  MoU.  545  ;  and  a  settlement  of  accounts,  between  the  infant  two 
days  after  coming  of  age  and  the  receiver,  did  not  prevent  the  receiver  from 
bemg  charged  with  interest  at  4  p.  c.  from  the  decree  until  the  infant  came 
of  age,  on  surplus  rents  omitted  to  be  inserted  pursuant  to  direction :  Eicks 
V.  //.,  3  Atk.  274. 

The  Court  has  no  jurisdiction  to  make  a  summary  order  to  account  against 
the  represves  of  a  deceased  receiver :  Jenkins  v.  Briant,  7  Sim.  171 ;  Ludgater 
V.  Channellj  15  Sim.  479;  though  it  seems  that  if  the  balance  has  been 
ascertained,  the  order  may  be  made  on  petition  that  his  recognizances  be  put 
in  force  against  his  real  and  pers.  represves  and  against  his  sureties :  8.  C, 
3  Mac.  &  G.  175. 

But  where,  on  their  application  to  pass  his  accounts,  and  pay  in  the 
balance,  it  had  been  so  ordered  in  1812,  they  were  not  allowed  in  1841  to 
object  want  of  assets  :  Ourden  v.  Badcock,  6  Beav.  157. 

And  see  Dan.  1446  et  seq. 

Personal  liability  of  receiver,'] — The  position  of  a  receiver  or  manager  in 
respect  of  personal  liability  differs  according  to  the  nature  and  mode  of  his 
appointment. 

A  receiver  appointed  by  the  trustees  of  a  debenture  trust  deed  which 
provides  that  he  is  to  be  in  the  same  position  as  a  receiver  duly  appointed 
imder  the  Conveyancing  Act,  1881,  and  carrying  on  the  co.'s  busmess  in  the 
co.'s  name,  is  a  mere  agent  for  the  co.  while  it  continues  as  a  going  concern, 
and  does  not  incur  any  personal  liability :  Owen  v.  Cronk,  (1895)  1  Q.  B.  265, 
C.  A. 

If  in  such  a  case  the  co.  is  wound  up  the  receiver  ceases  to  be  the  agent 
of  the  CO.,  but  in  the  absence  of  any  authority  from  the  trustees  to  him  to 
act  as  their  agent  they  cannot  be  held  personally  liable  for  goods  ordered  by 
and  supplied  to  him:  Ooslingy,  Oaskell,  (1897)  A.  C.  575,  H.  L.  reversing 
C.  A.,  (1896)  1  a  B.  669. 

But  receivers  and  managers  appointed  by  the  Court,  unless  there  is  any 
provision  to  the  contrary  in  the  order  appointing  them,  must  be  taken  to  be 
pledging  their  personal  credit,  looking  for  indemnity  to  the  assets  of  the 
business,  and  are  therefore  personally  liable  for  the  price  of  goods  supplied 
to  them  :^ur<,  Boulton  &  Hayward  v.  Bull,  (1895)  1  Q.  B.  276,  C.  A. 

A  receiver  appointed  by  way  of  equitable  execution,  and  ordered  to  ^y 
specified  sums  to  creditors,  will  be  held  personally  liable  if,  instead  of  paymg 
the  creditors  personally,  he  hands  over  the  money  received  to  the  solr  oi  the 
pit :  Ind,  Coope  <&  Co.  v.  Kidd,  63  L.  J.  Q.  B.  726. 

SUBBTIES. 

The  surety  is  answerable  to  the  extent  of  the  amount  of  the  recognizance 
for  whatever  sum,  prindpal,  interest,  or  costs,  the  receiver  has  become  liable, 
and  also  lor  the  costs  of  his  removal  and  of  appointing  a  new  receiver :  Escp, 
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Maunsell,  3  J.  &  Lat.  251;  Be  Lockey,  1  Ph.  509 ;  Smart  y.  Flood,  49  L.  T. 
467 ;  Dawson  y.  BayneSy  2  Buss.  466,  though  under  the  particular  oircum- 
stances  of  this  case  payment  of  interest  was  not  required  from  the  sureties 
of  a  bankrupt  receiTer. 

In  ascertaining  this  liability  the  Court  treats  the  surety  as  answerable  (to 
the  amount  of  the  penalty)  for  all  sums  of  money  which  tiie  receiyer  himself 
"was  properly  liable  to  pay  into  Court  or  to  account  for ;  ex.  gr,,  in  the  case  of 
a  receiver  of  **  rents  and  profits'*  of  real  estate,  for  moneys  for  insurance 
received  and  misapplied,  for  dividends  received  on  consols  representing  pro- 
ceeds of  sale  of  real  estate,  and  for  money  representing  personal  estete  to 
be  spent  in  repairs  under  an  order  of  the  Court :  Be  Oraham,  G,  y.  Noakes, 
(1895)  1  Ch.  66. 

It  nas  been  held  that  the  precise  amount  due  must  be  shown  by  the  certifi- 
cate (report)  before  the  recognizance  could  be  put  in  suit :  Ludgater  y. 
Channell,  15  Sim.  479,  481.  But  on  appeal  (3  Mac.  &  G.  175)  it  was  held 
that  the  recognizance  might  be  enforcea  against  the  surety  as  well  as  against 
the  real  and  personal  represves  of  the  deceased  receiver  without  the  amount 
due  haying  been  actually  ascertained,  and  that  the  order  might  be  made 
on  petition. 

The  recognizance,  after  it  has  been  allowed  by  the  Master  by  signing  a 
memorandum  in  the  margin,  is  sent  from  Chambers  to  the  Enrolment  Office, 
and  receipt  taken  for  it  from  the  Clerk  of  Enrolments. 

Enrolment  will  not  be  allowed  after  six  months  from  acknowledgment 
except  under  special  circumstances,  and  by  order  made  by  the  Court  or  a 
Judge  upon^otion  for  enrolment  after  that  time :  see  0.  lxi,  14. 

An  amount  due  from  a  receiver  is  a  debt  of  record  so  long  as  his  recog- 
nizance remains  in  force,  so  that  the  Statute  of  Limitations  only  begins  to 
run  from  the  time  when  the  recognizance  is  vacated :  Seagram  v.  Tuck,  18 
Oh.  D.  296. 

For  the  practice  as  to  putting  recognizances  in  suit,  and  as  to  yacating 
them  when  the  receiver  has  passed  his  final  account,  see  Dan.  1454. 

An  action  having  been  brought  against  a  surety  on  his  recognizance,  an 
order  by  consent  was  made,  on  payment  by  the  surety  of  the  costs  of  the 
application,  and  of  subsequent  proceedings  consequent  thereon,  for  a  refer- 
ence to  see  what  was  due  from  the  receiver,  payment  by  instalments  of  the 
amount,  not  exceeding  the  amount  of  the  recognizance,  and  an  injunction  to 
stay  proceedings  in  the  action :  Walker  y.  Wildy  1  Madd.  528,  1815,  B.  1125. 

The  surety  is  entitled  to  stand  in  the  receiver's  place,  and  be  indemnified 
out  of  a  balance  in  Court  due  to  him :  Glossop  v.  Harrison^  Q.  Coop.  61 ; 
3  V.  &  B.  134. 

Accordingly,  a  receiver's  shares  of  an  estate  which  was  being  administered 
in  Court,  though  excepted  from  a  mortgage  given  as  an  indemnity  to  his 
surety,  were  hable  to  recoup  the  surety  the  amount  paid  by  him  for  the 
receiver :  Brandon  v.  B.,  3  D.  &  J.  524. 

They  will  not  be  discharged  at  their  own  request,  unless  under  special 
circumstances :  Griffith  v.  G,,  2  Vez.  400;  in  Swain  v.  Smith,  V.-C,  13  July, 
1827,  B.  1447,  a  surety  was  discharged  on  his  own  application,  having 
become  such  in  breach  of  his  partnership  articles. 

On  payment  by  surety  to  solr  of  Pit  proceeding  against  him  in  the  Petty 
Bag,  and  on  notice  of  the  application  to  Pit,  his  recognizance  wajs  discharjged : 
Mann  v.  Stennett,  8  Beav.  189. 

A  surety  was  held  answerable  for  costs  of  attachment  against  receiver  for 
not  accounting,  and  costs  of  appointing  new  receiyer,  and  ordering  tenants 
to  pay  rent  to  him :  Exp.  Maunaell,  3  J.  &  Lat.  251. 

And  the  surety  who  has  paid  the  debt  of  the  receiyer  (his  principal)  is 
entitled  to  enforce  the  recognizance  against  his  co-surety :  Woods  v.  Creaghe, 
2  Hog.  51 ;  Kerr,  Beceivers,  245. 

And  as  to  the  liabilities  and  rights  of  a  receiver's  sureties,  see  Dan.  1455 ; 
Kerr,  Beceivers,  241  et  seq. 
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SscTioK  Y. — ^Receiver  and  Manager  Abboad. 

1.  Receiver  and  Manager  of  Estates  in  India. 

The  Jadge  doth  appoint  B.  and  M.,  of  ftc.,  npon  fiist  giving  secniity, 
to  manage  the  estates  of  &c.,  the  testator  in  &c.,  named  at  &c.,  in 
British  India,  and  to  receive  the  rents,  profits,  and  proceeds  thereof, 
and  to  convert,  get  in,  and  remit  the  same  to  the  Pits,  to  be  accounted 
for  by  them  as  exors  of  the  testator ;  And  Let  the  Pits  be  at  liberty  to 
execute  a  proper  power  of  attorney  in  favour  of  the  said  B.  and  M.,  for 
the  purposes  aforesaid. —  See  Logan  v.  Prin.  of  Coorgl^  M.  H.,  in 
Chambers,  9  May,  1860,  B.  1151. 

For  order  ap]^inting  one  or  more  persons  in  succession  in  Calcutta,  to 
receive  and  remit  assets  in  India  and  Chiiia,  and  conduct  and  defend  suits, 
and  to  take  security,  see  Hodson  y.  WcUeon,  L.  Commrs.,  24  June,  1788, 
A.  471 ;  and  see  Wood  v.  Lindsay,  V.-C,  18  Dec.  1826,  B.  1938.  For  order 
directing  a  receiver  to  authorize  a  firm  in  Calcutta  to  receive  assets  in  India, 
and  remit  the  sune  to  the  receiver,  see  Keys  v.  K.,  1838,  A.  767 ;  1  Beav. 
425. 


2.  Receiver  of  Property  in  N.  8.  Wales — Leave  to  appoint  Agent. 

As  inquiry — "  What  real  estate  in  New  South  Wales  or  elsewhere 
the  testator  U.  was  seised  of  or  entitled  to  at  the  time  of  his  death, 
and  the  nature  and  extent  of  his  interest  thereui ;  And  Let  a  proper 
person  be  appointed  to  receive  the  rents  and  profits  of  such  part  of  the 
real  estate  of  the  Pits,  the  infants,  as  was  derived  through  the  will  of 
the  testator ;  And  Let  such  receiver,  with  the  approbation  of  the  Judge, 
appoint  a  proper  person  or  persons  as  his  agent  or  agents  in  New 
South  Wales  or  elsewhere  to  receive  such  rents  and  profits,  and  to 
remit  the  same  to  such  receiver  in  this  country,  and  make  such  agent 
or  agents  a  proper  allowance  in  respect  thereof." — ^Receiver  to  pass 
accounts  and  pay  balances  as  the  Judge  shall  direct.— C^nd^rtoooc/  v. 
Frost,  V.-C.  S.,  in  Chambers,  14  Feb.  1857,  B.  543. 

3.  Receiver  of  Property  in  Italy,  tvith  Agent  there^  and  to 

litigate  Rights, 

"Let  a  proper  person  be  appointed  to  collect  and  get  in  the  out- 
standing personal  estate  and  effects  of  the  testator,  and  to  receive  the 
rents  and  profits  of  his  real  estate  in  Italy,  and  any  money  that  may 
arise  from  the  sale  of  his  real  estate  in  Italy ;  **  And  Let  such  receiver, 
with  the  approbation  of  the  Judge,  if  expedient,  appoint  a  proper 
person  as  his  agent,  living  at  or  near  L.,  or  elsewhere  in  Italy,  to 
collect  the  said  rents  and  profits,  and  to  receive  and  get  in  the 
(personal)  estate  and  effects  of  the  testator,  and  to  see  the  same 
properly  secured  and  transmitted  to  England,  to  be  disposed  of  as  this 
Court  shall  direct,  and,  if  necessary,  to  continue  the  suit  now  instituted, 


BBCr.  v.]  Receiver  and  Manager  Abroad.  811 

and  to  Ctigate  and  contest  any  other  suit  wMoli  may  aiifle  (conoeming), 
or  have  relation  to,  the  testator's  estate  in  Italy ;  And  Let,  if  neces- 
sary, a  proper  instrument  be  executed  by  the  Deft,  to  such  person 
BO  to  be  appointed,  for  the  purposes  above  mentioned,  such  instrument 
to  be  approved  of  by  the  Judge." — ^Plt  and  Deft  to  deliver  over  to 
receiver  all  securities,  books,  and  papers. — ^Beceiver  to  pass  accounts, 
and  pay  balances  as  the  Judge  shall  direct. — Hinton  v.  GMi,  M.  B,, 
28  March,  1854,  A.  720. 

Per  order  to  appoint  a  person  resident  near  Naples  to  get  in  testator's 
estate  and  effects,  and  contest  any  will  set  up  there,  see  Drewry  v.  Danoin, 
M.  E.,  20  May,  1765,  A.  252. 

For  order  to  appoint  a  person  to  receive  property  in  America,  and  another 
here  to  receive  remittances,  and  for  allowance  to  each,  and  each  to  give 
secarity,  with  inquiry  as  to  enforcing  payment  of  debts  there,  and  out  of 
what  fund  the  expenses  and  allowances  should  be  paid,  see  Hanson  v.  Walker, 
M.  E.,  12  May,  1815,  A.  1219. 

For  order  directing  the  appointment  of  a  person  in  Canada  to  receive  the 
rents  of  testator's  unsold  estates  there,  and  the  proceeds  of  estates  sold,  and 
to  enter  inte  contracte  and  sell  the  unsold  estates,  according  te  a  scheme, 
and  Deft  te  execute  a  power  of  attemey  te  such  person  te  enable  him  te 
enter  inte  such  contracts,  and  convey  the  lands  sold  ,*  moneys  received  te 
be  remitted  te  a  person  in  London,  he  giving  security,  and  the  receiver  and 
consignee  both  to  pass  their  accounts,  see  Tyke  v.  T.,  M.  E.,  8  Nov.  1856, 
B.  309. 

For  order  on  the  application  of  C,  the  receiver  of  the  rente  and  profite  of 
the  real  estates  of  the  tostater  at  the  Cape  of  Qood  Hope,  &c.,  that  C,  as 
such  receiver,  be  at  liberty  te  sell  the  testater*s  real  estate  in  South  AErica, 
consisting  of  the  several  estetes  mentioned  in  the  schedule,  at  the  best 
prices  wmch  he  could  obtain,  not  bein^  less  than  the  sum  set  opposite  the 
same  in  the  same  schedule ;  and  that  the  receiver  was  not  te  be  allowed  any 
commission  on  such  sales,  but  was  te  be  allowed  te  charge  all  his  coste  out 
of  ])ocket  relating  thereto;  and  that  Defts  do  appoint  the  said  C,  the 
attemey  of  Defte,  the  exors  of  the  testater,  for  the  purpose  of  obtaining 
letters  of  admon  in  South  Africa,  with  the  will  annexed,  of  the  personal 
estate,  &c.,  until  the  exors  should  obtain  probate,  see  Be  Collisorif  G,  v.  C, 
V.-O.  H.,  at  Chambers,  4  Dec.  1876. 

4.  Manager  appointed  unth  Direction  to  remit  to  Consignee  Jiere. 

Let  one  or  more  proper  person  or  persons  be  appointed  at  —  in  — , 
to  manage  the  estates  of  0.,  the  testator  in  &c.,  at  — ,  and  to  receive 
the  rente,  profits,  and  produce  thereof,  and  he  or  they  is  or  are  to  remit 
the  same  to  a  proper  person  in  London  to  be  approved  of  by  the  Judge 
for  that  purpose ;  And  Let  the  person  to  whom  the  said  rents,  profite, 
and  produce  are  to  be  so  remitted  pass  his  accounte  and  pay  his 
balances  as  the  Judge  shaU  direct. 

For  order,  by  consent,  appointing  persons  te  sell  a  car^  of  sugar,  and 
directing  them  te  pay  the  net  proceeds,  after  deducting  theu*  broker's  com- 
mission and  all  other  proper  charges,  inte  Court  from  time  te  time,  when 
the  sums  received  amounted  te  500/.  and  upwards,  see  Blythe  v.  SchoUfidd, 
M.  E.,  17  March,  1858,  A.  729. 

5.  Declaration  as  to  Management  of  Colonial  Estate — Consignee 
appointed  ad  Interim — Inquiry  as  to  Liabilities — Scheme. 

Declabe  that  it  is  fit  and  proper  and  for  the  benefit  of  all  parties  in- 
terested under  the  testator's  will,  that  his  estate  and  plantations  in  D. 
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ahould  be  managed  and  carried  on  until  the  farther  cirder  of  thia  Court 
in  the  manner  in  which  the  same  appear  by  the  affidavit  of  A.,  and  B., 
filed  &c.,  to  haye  been  managed  and  carried  on  since  the  testator's 
death ;  And  this  Court  doth  appoint  E.,  of  the  firm  of  &c.,  in  the  said 
affidavit  named,  on  his  giving  security,  consignee  a</  interim  in  this 
country  of  the  produce  of  the  said  estate,  upon  the  same  terms  as  regards 
remuneration  as  (those  on  which)  the  said  firm  have  heretofore  acted  on 
behalf  of  the  testator ;  And  Let  the  said  consignee  apply  the  rents, 
profits,  and  produce  thereof  under  the  direction  of  the  trustees  or 
ti'ustee  for  the  time  being  of  the  said  will  until  further  order ;  And 
Let  an  inquiry  be  made  whether  any  expenses  and  liabilities,  and  to 
what  amount,  have  been  incurred  in  such  management,  since  the 
testator's  decease,  which  remain  unsatisfied,  and  whether  the  same,  or 
any  and  what  part  thereof,  ought  properly  to  be  raised  or  provided 
for  out  of  or  charged  upon  the  said  estates  and  plantations,  or  any 
and  which  of  them,  or  in  any  and  in  what  other  manner ;  And  Let  a 
proper  scheme  be  approved  and  settled  for  the  management  of  the 
said  estates  and  plantations  for  the  time  to  come. — ^Any  of  the  parties 
to  be  at  liberty  to  propose  such  scheme. — Porter  v.  P.,  M.  H.,  9  July, 
1859,  B.  2587. 

For  order  to  appoint  manager  and  consignee  for  estate  in  Demerara,  with 
stay  of  proceedings,  see  Bunhary  y,B,,  1  Beav.  336,  sup. 

For  order  to  appoint  consignee,  and  proper  person  or  persons,  to  act  as 
mana^r  or  managers  in  Jamaica,  in  tne  event  of  the  death,  absence,  or 
other  mcapacity  to  act  of  the  present  manager,  to  receive  the  rents,  profits, 
and  produce  thereof,  and  remit  the  same  to  the  consignee  or  consignees  in 
London,  see  Rutherford  v.  WilkijidoUf  M.  E.,  31  May,  1823,  B.  1241,  and 
note,  in/,  p.  813. 

For  subsequent  order,  with  security,  aee  S.  C,  30  Nov.  1824,  B.  146;  and 
without  security,  Pit's  counsel  consenting,  5.  (7.,  22  April,  1826,  B.  903. 

For  order  appointing  resident  in  Jamaica  to  take  out  admon  and  get  in 
estate  there,  with  an  allowance,  and  for  appointment  of  manager  and  con- 
signee of  plantations  and  real  estates,  see  uammett  v.  Reidy  V.-C,  11  Aug. 
1827,  A.  1990. 

For  orders  appointing  managers  and  consignees  in  the  West  Indies,  with 
direction  to  keep  down  interest  on  charges,  see  Quarrel  v.  Beckford,  L,  C, 
20  Feb.  1807,  B.  269;  Wedderhum  v.  Clark,  L.  C,  13  May.  1793,  B.  320; 
Cunyngham  v.  C,  L,  C,  31  July,  1750,  A.  635 ;  1  Vez.  522 ;  Belt's  Supp.  232. 

For  order  in  the  West  Indian  Encumbered  Estates  Court  appointing  a 
receiver  and  manager  of  an  estate  in  Jamaica,  see  Re  darkens  Estate,  24  Feb. 
1863,  Oust,  147.  And  for  the  recognizance  of  the  receiver,  certificate  of 
security,  and  order  discharging  the  receiver  in  that  case,  see  ib.  148, 149, 150. 


NOTES. 

The  Court  has  jurisdiction  to  appoint  a  receiver  of  real  and  personal 
property  abroad :  see  Hoxdditch  v.  X.  Donegal,  8  Bli.  N.  S.  343 ;  Rt  Maudslay, 
Sons  &  Field,  (1900)  1  Ch.  602;  and  see  BarkUy  v.  L.  Reay,  2  Ha,  308; 
Faulkner  v.  Daniel,  3  Ha.  204. 

And  accordingly  receivers  have  been  apx>ointed  to  receive,  convert,  get  in, 
and  remit  to  this  country  the  rents,  profits,  and  proceeds  of  property : 

— in  East  India :  Logan  v.  Princess  of  Coorg,  sup.  Form  1,  p.  810 ;  Keys 
V.  K.,  1  Beav.  426 ; 

— ^in  China :  Hodson  v.  Watson,  sup.  p.  810 ; 

— in  N.  S.  Wales :  Underwood  v.  Frost,  sup.  Form  2,  p.  810 ; 

— ^in  the  West  Indies :  Bunbury  v.  B,,  and  other  cases,  sup. 
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— ^in  Canada:  Tylee  v.  T.,  sup,  p.  811 ; 

— ^in  America :  Hanson  v.  Walker ,  «ttp.  p.  811 ; 

— ^in  Brazil :  Sheppard  v.  Oxen/ord,  1  K.  &  J.  500 ; 

— in  Italy  :  Hinton  v.  Oalliy  sup.  Form  3,  p.  810;  Drewry  v.  Darwiny  sup.. 
p.  811 ; 

— ^in  Ireland :  Hotdditch  y.  L,  Donegal,  sup.  And  see  Re  Trant,  M.  E.,  in 
Chambers,  8  July,  1867,  B.  1366,  sup,  p.  802  ; 

— ^in  Jersey :  Smith  y.  5.,  10  Ha.  Appx.  Ixxi.  In  this  case  the  real  estate 
-was  in  England,  but  part  of  the  personal  estate  consisted  of  personal  chattels 
in  Jersey, 

By  the  West  Indian  Incumbered  Estates  Act,  1862  (25  &  26  V.  c.  45), 
B.  3,  power  is  giyen  to  the  commrs  appointed  under  the  W.  I.  Incumbered 
Estates  Acts,  1854,  1858,  when  they  shall  haye  made  an  absolute  order  for 
Bale  of  any  lands  under  the  Acts,  to  appoint  a  receiyer  of  the  rents  and 
profits  of  any  lands  within  the  jurisdiction  of  the  Court  of  Chancery,  in  a 
Buit relating  te  such  lands;  and  the  receiyer  so  appointed  shall  haye  and 
possess  all  the  powers,  authorities,  rights,  and  priyileges  possessed  by 
receiyers  appointed  by  i^e  Court  of  Chancery  in  England. 

By  the  W.  I.  Incumbered  Estates  Act,  1864  (27  &  28  V.  c.  108),  s.  5,  the 
power  to  appoint  receiyers,  giyen  by  the  Act  of  1862,  was  extended  by 
including  live  and  dead  stock,  machinery,  utensils,  and  other  chattels  and 
effects  in  the  property  of  which  a  receiyer  might  be  appointed;  and  the 
appointment  might  be  made  after  a  conditional  order  for  sale. 

Erom  the  difference  between  a  plantation  and  an  estete  in  England,  the 
former  being  in  the  nature  of  a  business  or  trading  concern  requiring  a  large 
inyestment  of  capital  and  skitful  management,  tne  righte  and  liabilities  of 
receiyers  and  managers  of  West  Indian  property  differed  in  many  respecte 
from  those  of  an  ordinary  English  receiyer :  see  Dariiel  y.  Trotmany  11  W.  B. 
717,  719;  1  Moore,  P.  C.  N.  S.  123;  9  Jur.  N.  S.  583;  8  L.  T.  522;  Cust, 
W.  I.  Estates,  9. 

In  some  of  the  earlier  cases  it  appears  that  the  manager  of  West  Indian 
property  was  not  required  to  give  security ;  and  in  Forrest  y.  TiimnSy  L.  C, 
1789,  A.  128,  the  appointment  was  "  on  his  giving  security  to  be  approved, 
&c.,  for  his  duly  managing  the  plantetion  and  estates,  and  for  nis  duly 
accounting  for  what  he  shoidd  receive,  and  for  his  consigning  the  produce  of 
the  said  plantetion,  as  far  as  the  due  management  of  the  said  esteteis  required 
it,  to  the  person,  &c.,  to  whom  the  Court  had  directed,  or  should  direct,  the 
oonsignmente  to  be  made.'' 

See  also  8,  (7.,  nom,  Morris  y.  Elme,  1  Ves.  jun.  139 ;  Cockburn  y.  Baphael, 
2  Sim.  &  S.  453. 

And  in  Rutherford  v.  Wilkinsony  sup,  p.  812,  9  July,  1825,  Lord  Gifford, 
M.  B.,  in  making  the  order  under  the  drcumstences  without  security,  said 
that  in  general,  m  order  to  dispense  with  security,  it  should  appear  that  no 
manager  could  be  found  who  would  give  security,  or  that  the  proposed 
person  was  fit  to  be  appointed  without,  but  made  the  order  under  the  dr- 
oumstances  without  security,  by  consent  of  such  parties  as  could  consent ; 
but  on  a  subsequent  application  in  the  same  cause  security  was  reqmred : 
and  see  Wedderhum  v.  Clark,  sup,  p.  812 ;  and  so  in  Cobham  y.  C,  Y.-C, 
30  April,  1841,  A.  1801. 

In  the  case  of  receiyers  of  West  Indian  property  appointed  under  the 
W.  I.  Incumbered  Estates  Acte,  1862  and  1864,  the  appointment  is  made 
''upon  their  first  giving  security":  see  Forms  in  Ciist,  W.  I.  Estates, 
pp.  147,  149. 

The  lien  of  a  consignee  of  West  Indian  property  (not  only  on  the  produce, 
but  also  on  the  corpus  of  the  estate :  see  Cust,  275}  for  the  balance  due  to  him 
in  respect  of  advances  made  by  him  for  supplies,  or  for  the  interest  of  incum- 
brancers, takes  priority  not  only  over  the  interest  of  the  owner,  but  over  all 
estetes,  interests,  and  incumbrancers  whatever;  and  he  will  be  allowed 
interest  at  4  p.  c.  on  the  balances  due :  Re  Oreatheedy  W.  I.  Estate  Commrs., 
12  May,  1859;  Cust.  219;  Re  McDotmll,  Ih,  300;  but  this  lien  arises  by 
implication  of  law,  and  may  be  limited  or  excluded  by  his  taking  a  security 
containing  express  stipulations :  LeUKs  Estate,  Chambers  y.  Davidson,  L.  B. 
1  P.  C.  296. 

And  see  Moristm  y.  M,,  7  D.  M.  &  G.  214;  2  Sm.  &  G.  564;  Scott  y. 
Neshitt,  14  Yes.  438 ;  Sayers  y.  WhitfieU,  1  Knapp,  P.  C.  133. 
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The  consignee  is  not  bound  to  see  to  the  application  of  moneys  adranoed 
by  him  under  an  agreement :  Danid  y.  Trotman,  IIW.  B.717;  Be  Harriet, 
Cost,  271,  277. 

A  receiver  and  manager  appointed  at  the  instance  of  a  mortgagee  of  a 
W.  I.  estate  is  not  entitled  to  the  produce  shipped,  prior  to  his  appomtment, 
to  the  consi^ee,  though  it  had  not  at  the  time  of  the  order  heea.  receired 
by  the  consignee :  Coarington  y.  Johnstone,  1  Beav.  520. 

When  employed  as  manager  by  the  owner  of  the  incumbered  estate, 
unless  his  possession  has  been  so  recosnized  by  the  mortgagees  that  he  can 
be  considered  as  acting  on  their  behalf  and  for  their  benefit,  he  has  not,  as 
a  general  rule,  any  lien  on  the  inheritance  for  adyanoes  which  he  has  made 
for  its  cultiyatdon :  Fraser  y.  Burgess,  13  Moo.  P.  C.  340 ;  but  see  Bertrand 
y.  Davtes,  31  Beav.  436,  in  which  case  the  rule  as  to  the  lien  of  a  manager 
appointed  by  the  owner  is  somewhat  differentljr  stated. 

when  appointed  as  manager  by  a  trustee  in  possession  of  the  estate  on 
behalf  of  all  parties  interested,  or  when  appointed  by  the  Court  of  Chancery, 
he  is  entitled  to  his  ordinary  commission  and  allowances,  as  against  all 
persons  interested  in  the  estate,  for  the  balance  that  shall  be  due  to  him  on 
taking  his  accounts:  Bertrand  y.  Davies;  Eraser  y.  Burgess,  sup,;  Be 
Harriott,  W.  I.  Commrs,  July,  1863,  Cust,  271. 

See  alBO  Scott  y.  Smith,  Burge,  Col.  Law,  yol.  yiii.  357. 

So  long  as  he  resides  in  the  colony  and  acts  personally  in  the  manage- 
ment of  the  property,  the  manager  is  entitled  to  a  commission  as  a  revm:d 
for  personal  care  and  trouble :  Forrest  y.  Elwes,  2  Mer.  68 ;  Chambers  y. 
Ooiawin,  5  Yes.  834 ;  9  Yes.  254 ;  Kerr,  fieceiyers,  256 ;  and  to  reasonable 
payments  made  to  olJiers  for  the  management  during  his  absence :  8,  C. 


Section  YI. — ^Dischabgb  op  Bbceiyer. 

1.  Discharge  and  Payment, 

Let  a.,  the  receiyer  of  &c.,  appointed  by  the  order  dated  &c.,  be 
discharged ;  And  Let  him  pass  his  final  account,  and  lodge  the  balance 
which  shall  be  certified  to  be  due  from  him  in  Court  as  directed  by 
the  said  order  dated  &c.  [or  to  (the  Pit)  B.  or  &c.] ;  And  thereupon 
Let  the  recognizance  dated  &c.,  entered  into  by  the  said  A.,  together 
with  C.  and  D.,  his  sureties,  be  yacated. 

For  forms  of  application,  see  D.  C.  F.  885. 


2.  Payment  by  Receiver's  Executors. 

Let  T.,  the  suryiying  exor  of  L.,  the  receiyer  appointed  in  this 
action,  be  at  liberty  to  carry  in  and  pass  the  accounts  of  the  receipts 
and  payments  of  the  said  L.,  as  such  receiyer,  from  the  foot  of  his  last 
account  to  the  time  of  his  decease,  and  lodge  the  balance  which  may 
be  certified  to  be  due  from  the  estate  of  the  said  L.  in  Court  as  directed 
in  the  Lodgment  Schedule  hereto  [or  to  (the  Pit)  B.  or  &c.] ;  And 
thereupon  &c.  [Form  1]. — ^Costs  of  the  application  and  consequent 
thereon,  as  between  soir  and  dient,  to  be  taxed  and  retained  by 
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the  ezor  and  allowed  in  his  accounts. — [Add  Lodgment  Sohedole, 
Form  5.]--See  Holmes  v.  -ff.,  V.-O.  K,  25  Nov.  1843,  A.  159. 

For  like  order,  by  consent,  and  to  appoint  new  receiver,  see  LiUlehoy  v. 
Spoaner,  V.-O.,  14  Jime,  1826,  B.  1516;  and  see,  on  this  case,  LudgaterY. 
Channell,  15  Sim.  479.  483. 

For  form  of  application,  see  D.  0.  F.  884. 


3.  Receiver  discharged  as  to  Party  and  Plt^  on  giving  Security ^ 

let  into  Possession, 

''  By  consent  of  the  Defts  B.  and  E.,  the  trustees  of  the  testator's 
will,  Discharge  receiver  as  to  such  of  the  real  estates  in  the  pleadings 
mentioned  as  are  not  comprised  in  the  term  of  —  years  created  by  the 
will  of  the  testator." — ^Beceiver  to  pass  his  final  account  of  the  rents 
and  profits  thereof,  and  lodge  the  balance  certified  to  be  due  in  Court 
&c.,  as  directed  in  the  schedule  hereto ;  Continue  the  receiver  as  to 
such  of  the  said  real  estates  as  are  comprised  in  the  said  term  &c. — 
'^  And  by  consent  of  the  said  Defts,  Let  the  .Pit  W.  be  let  into  receipt 
of  the  rents  and  profits  of  the  estates  not  comprised  in  the  said  term, 
on  giving  security ;  And  Let  him  cause  his  account  to  be  delivered  into 
(left  in)  the  Chambers  of  the  Judge  on  or  before  &o.,  and  on  the  same 
day  in  each  succeeding  year,  and  lodge  in  Court,  as  directed  in  the 
schedule  hereto,  the  balance  (if  any)  which  may  from  time  to  time 
be  certified  to  be  due  from  him  in  respect  of  the  rents  and  profits  of 
the  said  estates,  or  such  part  thereof  as  shall  be  certified  to  be  proper, 
within  fourteen  days  after  passing  his  said  accounts ;  And  Let  the  Fit 
W.  be  at  liberty  from  time  to  time  to  retain  out  of  the  said  rents  and 
profits,  until  he  shaU  have  attained  the  age  of  twenty-five  years,  or 
until  further  order,  the  annuity  or  clear  yearly  sum  of  £ —  allowed  to 
him  by  the  will  of  the  said  testator  by  equal  quarterly  payments,  to  be 
due  on  &o.,  and  be  allowed  the  same  on  passing  his  accounts." — [Add 
Lodgment  Schedule,  Form  5.] — See  Wilkinson  v.  Bewicke,  M.  B.,  in 
Chambers,  2  July,  1860,  B.  1475. 

For  like  order  to  discharge  the  receiver,  and  for  tenant  for  Hfe  to  be  let 
into  possossion,  see  Temart  v*  Laweon,  Y.-O.  H.,  12  June,  1874,  B.  1776 ; 
8.  (7.,  18  Eq.  490. 

For  f onn  of  order  for  discharge  of  receiver,  where  money  remains  in  his 
hands,  see  Holt  &  Co.  v.  BogU,  55  L.  T.  592,  11  Nov.  1886,  A.  3034. 


NOTES. 

A  receiver  appointed  for  the  benefit  of  all  parties  interested  will  not  be 
discharged  on  tne  ex  parte  application  of  the  party  at  whose  instance  he  was 
appointed :  Faulkner  v.  Daniel y  3  Ha.  204 ;  Merc,  Inv.  &c,  Co,  v.  Biver  Plate, 
Ac,  Co,,  (1892)  2  Ch.  303 ;  Bainbrigge  v.  Blair,  3  Beav.  421. 

But  wnen  the  object  of  his  appointment  has  been  fully  effected  (see 
Teuxirt  v.  Lawson,  18  Eq.  490),  or  his  continuance  becomes  unnecessary,  he 
will  be  discharged. 

Where  the  legal  estate  was  in  dispute,  the  receiver  was  not  discharged  on 
the  appointment  of  new  trustees :  Beeves  y,  Neville,  10  W.  E.  335. 

And  where  appointed  for  infants  he  was  not  discharged  on  one  of  them 
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attaining  tventy-one;  and  a  petition  to  discharge  him  was  dismiflaed  -with. 
008tB :  5mf M  y.  Lyster,  4  Beay.  227. 

He  will  not  in  general  be  discharged  on  his  own  application  without 
showing  special  grounds :  see  Dan.  1453 ;  Kerr,  233. 

Where  he  had  oeen  wrongfully  appointed  oyer  property  of  a  person  not  a 
party  to  the  action,  he  was  discnaiged,  although  there  had  been  an  abate- 
ment by  the  death  of  the  sole  Deft :  Lavender  y.  Z.,  I.  B.  9  Ea.  593. 

On  petition  to  discharge  reoeiyer  and  pay  oyer  balances,  tnough  senred, 
he  should  not  appear,  and  will  not  be  allowed  his  costs  of  appearance: 
Herman  y.  Dunbar,  23  Beay.  312. 

When  the  receiyer  has  passed  his  final  account,  and  paid  his  balances,  his 
recognizances  will  be  yacated :  see  O.  LZ,  4  ;  Dan.  1454. 

But  where  money  due  from  him  has  not  been  brought  into  account,  he  is 
a  trustee  of  the  money,  and  cannot  (unless,  possibly,  in  some  cases  under  the' 
Trustee  Act,  1888,  s.  8)  set  up  the  Statute  of  Limitations :  Seagram  y.  Tuck, 
18  Ch.  D.  296 ;  and  after  his  discharge  payment  may  be  enforced  against 
him  by  attachment,  as  a  person  in  a  fiduciary  position  within  sect.  4  of  the 
Debtors  Act,  1869:  Be  Gent,  GenUDavis  y.  Harris,  40  Ch.  D.  190;  and 
V.  sup,  p.  468. 

The  application  to  discharge  and  to  yacate  the  recognizances  may  be  by 
petition,  or  motion,  or  summons,  or  the  direction  may  be  giyen  in  the  order 
on  further  consideration ;  and  the  recoCTizances  will  be  yacated  on  a  proper 
affidayit  of  payment  to  the  party  entitled  to  receiye  the  balance,  or  on  the 
Paymaster's  or  Master's  certificate;  the  rule  to  the  contrary,  as  stated 
in  Law$an  y.  RicketU,  1 1  Beay.  627,  is  not  now  followed. 

In  case  of  an  infant's  estate,  it  is  said  the  recognizances  should  not  be 
yacated  till  a  year  after  the  party  attains  twenty-one :  see  2  Madd.  Ch.  298 ; 
and  for  a  statement  of  the  rule  (Lord  Alyanley*s)  by  L.  C.  Hart,  see  Kilhee  y. 
Sneyd,  2  Mol.  233. 

Discharged  receiyer,  not  paying  in  balance  by  time  fixed,  was  ordered  to 
pay  it  in,  and  the  amount  of  his  salary,  with  mterest  at  ol.  p.  c.  on  both 
sums  from  the  day  appointed,  and  the  costs  of  the  motion :  Harrison  y. 
Boydell,  6  Sim.  211. 

Where  suit  by  third  mortgagee  was  stayed,  on  motion  by  subsequent 
mortgagee,  on  payment  of  what  was  due  to  Ht  and  his  costs,  and  the  costs 
of  the  co-Defts,  balances  in  the  receiyer's  hands  belonged  to  the  person  in 
possession,  when  he  was  appointed,  and  the  receiyer  was  discharged: 
PaynUr  y.  Carew,  Kay,  zxxyi.,  18  Jur.  417. 
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OHAPTEE  XXXin. 


PROHIBITION   OP  PROCEEDINGS   IN  INFERIOR  COURTS. 


1.  Order  for  Writ  of  Prohibition  directed  to  an  Ecclesiastical  Court, 

Upon  motion  &c.,  by  counfiel  for  the  aboTe-named  B.,  wbo  alleged 
that  pleas  or  actions  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  is  in  question  cannot  be  impleaded  or  brought  or  adjudi- 
cated upon  in  the  above-mentioned  Consistorial  Court  of  LlandafP, 
and  that  the  above-named  I.  and  H.  have  impleaded  or  cited  the 
ministers,  parishioners,  and  inhabitants  of  the  parish  of  L.,  and  all 
others  in  several  having  or  pretending  to  have  any  right,  title,  or 
interest  in  the  premises,  to  show  cause  why  a  licence  or  faculty  should 
not  be  gpranted  to  the  said  I.  and  H.,  the  churchwardens  of  the  said 
parish  (for  the  purpose  of  new  flooring  and  reseating  the  church  of  L. 
aforesaid,  and  of  removing  the  present  gallery  in  the  said  church,  and 
also  of  taking  down  portions  of  the  north  wall  and  re-erecting  the 
same  on  the  same  site,  and  placing  two  windows  in  the  same  north 
wall),  in  the  said  Episcopal  and  Consistorial  Court  of  LlandafE  afore- 
said, wherein  the  title  to  certain  hereditaments  is  in  question,  that  is 
to  say,  the  title  to  certain  pews  and  seats  in  the  church  of  the  said 
parish  of  L.,  claimed  to  be  part  of  and  appurtenant  to  a  certain  free- 
hold mansion-house,  and  a  certain  freehold  farmhouse,  and  heredita- 
ments of  or  to  which  B.  is  or  claims  to  be  seised  or  entitled ;  and 
upon  reading  an  affidavit  of  W.  in  support  of  the  said  allegation  filed 
&c.,  and  the  exhibits  therein  referred  to,  this  Court  doth  order  that  the 
chancellor  of  the  diocese  of  UandafP  and  the  said  I.  and  H.  be  pro- 
hibited from  further  proceeding  in  the  said  pleas  or  action  in  the  said 
Consistorial  Court  of  the  diocese  of  LlandafE,  and  that  a  writ  of  pro- 
hibition do  issue  accordingly. — Exp,  Bateman^  V.-C.  J.,  8  Feb.  1870, 
A.  195  ;  9  Eq.  660. 

For  order  in  vacation  prohibitiiig  justices  of  Hants  from  holding  plea  of 
public  footway,  see  Re  Dashwood,  V.-C.  W.,  16  Sept.  1853,  A.  1532. 

For  order,  on  application  of  judgment  creditor,  prohibiting  the  bishop 
from  executing  writs  of  sequestrari  facias  a^inst  a  vicarage,  at  the  instance 
of  subsequent  judgment  creditors,  and  enjoining  them  from  proceeding  with 
such  writs,  or  on  their  judgments,  see  Hawkins  v.  Oathercole,  1  Sim.  N.  S. 
75,  150;  1  Drew.  12;  6  D.  M.  &  Q.  1,  2,  n.,  16. 
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For  order  proHibiting  the  Ck>nsist.  Ck>Tirt  of  Exeter  from,  entertaining  a 
proceeding  as  to  tithes,  see  Be  Magor,  V.-C,  6  Dec.  1822,  B.  61,  T.  &  R  314 ; 
and  for  me  mandatory  part  of  tiie  writ,  ih,  316,  n.  In  this  case  the  'wiit 
was  afterwards  superseded,  on  the  ground  that  it  had  been  granted  without 
the  affidavit  required  bjr  2  &  3  Edw.  6,  c.  13,  s.  14  :  Ih,  319.  And  for  order 
superseding  the  writ  with  costs,  see  Newsom  y.  Cooper,  L.  C,  33  May,  1803, 
B.  443. 

For  order  prohibiting  the  Prerog.  Court  of  Canterbuiy  from  entertaining 
proceedings  as  to  testator's  estate,  and  enjoining  parties  until  answer  or 
further  oi^er  &om  proceeding  with  their  citation,  see  Gxandli  y.  Fox,  8  June, 
1815,  A.  867. 

For  ex  parte  order,  but  on  affidavit  of  the  facts,  that  a  writ  of  prohibition 
issue,  prohibiting  the  Insolvent  Debtors'  Court  from  adjudicating  on  or 
dealing  with  the  surplus  fund  in  the  affidavit  mentioned,  except  so  far  as 
was  necessary  under  the  Judgments  Act,  1838  (1  &  2  V.  c.  110),  s.  92,  to  give 
effect  to  the  deed  in  the  affidavit  mentioned,  see  Re  Dyson,  L.  C,  5  Aug.  1856, 
A.  1582.  A  petition  for  payment  of  same  fund  into  Court  was  subsequently 
dismissed :  Cooke  y,  Sturgis,  C.  A.,  21  Dec.  1859;  5.  C,  3  D.  &  J.  506. 

For  order  absolute  in  the  first  instance  against  the  Mayor's  Court,  see 
Jacoh$  y.  Friedburg,  V.-C.  M.,  7  Jan.  1873,  A.  12. 

For  form  of  application,  see  D.  C.  F.  847. 


2.  Order  Nisi  against  Official  Principal  of  the  Arches  Court  of 

Canterbury. 

Upon  motion  &c.,  by  coimsel  for  A.  B.,  Let  the  Eight  Honourable 
Tames  Flaisted  Baron  Penzance,  the  'official  principal  of  the  Arches 
Court  of  Canterbury,  and  C.  D.,  the  promoter  of  the  office  of  the  Judge 
in  a  certain  suit  of  Combe  y.  De  La  Bere  in  the  said  Arches  Court  of 
Canterbury,  upon  notice  of  this  order  to  be  given  to  the  said  official 
principal,  or  to  his  registrar,  and  the  said  C.  D.  or  his  solr  show 
cause  on  &e.,  why  a  prohibition  should  not  issue  directed  to  the  said 
official  principal  to  prohibit  him  from  carrying  into  execution,  or 
otherwise  .giving  effect  to  the  sentence  of  deprivation  pronoimced 
in  the  said  suit  by  the  said  official  principal  on  &c.,  against  the  said 
A.  B.,  such  sentence  being  one  which  he  had  no  jurisdiction  to 
pronounce,  and  pronounced  without  jurisdiction  and  in  excess  of 
jurisdiction. — Re  De  La  Berey  M.  B.,  14  Jan.  1881,  A.  14. 


3.  Prohibition  Nisi  to  Police  Magistrate. 

TTfon  motion  &c.,  by  &c.,  who  alleged  that  two  summonses  in- 
volving questions  relating  to  the  validity  of  the  issue  of  certain 
shares  which  appeared  upon  the  register  of  the  B.  Association,  limited, 
were,  upon  the  application  of  B.  B.,  issued  by  J.  V.,  Esq.,  one  of  the 
magistrates  of  the  Bow  Street  Metropolitan  Police  Court ;  that  upon 
the  return  of  the  said  summonses,  counsel  for  the  association  took  the 
preliminary  objection  that  the  magistrate  had  no  jurisdiction ;  and  upon 
reading  an  affidavit  of  &c.,  Let  the  said  J.  Y.  and  other  the  magistrate 
or  magistrates  at  the  Bow  Street  Metropolitan  Police  Court  be  pro- 
hibited from  further  proceeding  with  the  said  summonses  until  this 
order  shall  be  made  absolute  or  be  discharged;  And  the  said  B.  B.  is, 
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on  &c.,  to  show  unto  this  Court  good  cause  why  the  said  prohibition 
should  not  be  made  absolute. — And  it  is  ordered  that  a  writ  of  pro- 
hibition do  issue  accordingly. — Re  Boaler,  Stirling,  J.,  25  April,  1888, 
A.  634. 

• 

For  orders  nisi  and  absolute  against  the  Bailway  Oommrs,  see  The  Great 
Western  By,  Co,  v.  The  Waterfard  and  Limerick  By.  Co.,  M.  E.,  14  Feb.  1881, 
A.  183;  a  A.  9  April,  1881,  A.  697 ;  also  East  and  West  India  Dock  Co,  y. 
Shaw,  Chitty,  J.,  6  Jnly,  1888,  A.  1051. 


NOTES. 
FBOULBITION — ^NATUBB  OF  WRIT — ^INFEKIOB  C0X7BTS. 

The  writ  of  prohibition  is  a  writ  issued  out  of  the  High  Court  to  restrain 
inferior  Courts  from  exoeediiig  their  jurisdiction  by  **  intermeddling  with  or 
executing  anything  which  by  law  they  ought  not  to  hold  plea  of  ** :  2  Inst. 
602,  cited  in  Mayor  of  London  v.  Cox,  L.  R.  2  H.  L.  239,  254;  Dan.  1391. 

For  the  history  of  this  jurisdiction,  and  an  ezpoeition  of  the  law  and 
practice  of  the  superior  Courts  relating  to  it,  and  as  to  the  distinction  between 
superior  and  inferior  Courts,  see  8.  C, 

For  form  of  writ  of  prohibition,  see  R.  S.  C.  App.  J.  11 ;  Chitty 's  Forms, 
p.  785 ;  D.  C.  F.  848. 

Although  by  the  Jud.  Act,  1873,  s.  24  (5),  "  no  cause  or  proceeding  at 
any  time  pending  in  the  High  Court,  or  before  the  Court  of  Appeal,  snail 
be  restrained  by  prohibition  or  injunction,*'  the  inferior  Courts,  such  as  the 
County  Courts,  flie  Mayor's  Courts,  and  the  Diocesan  Courts,  not  being 
branches  of  the  Supreme  Court  (see  Jud.  Act,  1873,  s.  3),  are  not  affected 
by  this  provision,  and  prohibition  will  still  lie  to  restrain  them  from  exceeding 
their  jurisdiction. 

Before  the  Jud.  Acts  prohibition  might  be  directed  to  the  Admii'alty  Court, 
although  for  some  purposes  the  powers  and  jurisdiction  of  a  superior  Court 
were  given  to  that  Court  by  24  V.  c.  10  :  see  James  y,  8,  W,  By.,  L.  E.  7  Ex. 
187  ;  Smith  y,  Brmvn,  L.  E.  6  Q.  B.  729. 

But  the  Admiralty  Court  having,  by  the  Jud.  Act,  1873,  s.  16,  been  con- 
stituted one  of  the  Divisions  of  the  High  Court,  prohibition  will  no  longer 
lie  in  respect  of  Admiralty  proceedings. 

For  cases  in  which  prohibition  has  gone  to  restrain  the  Railway  Commrs 
from  executing  their  powers,  see  Warwick  Canal  Co,  v.  Birmingham  Canal 
Co.,  5  Ex.  D.  1 ;  O.  W,  By,  Co.  y,  Water/ord  and  Limerick  By,  Co,,  17  Ch.  D, 
493,  C.  A. ;  Shortt,  pp.  483,  484. 

As  to  the  constitu^on  and  jurisdiction  of  the  present  Railway  Commission, 
and  as  to  appeals  from  the  decisions  of  the  Commrs  to  the  superior  Courts  of 
Appeal,  and  by  leave  to  the  House  of  Lords,  see  the  Railway  and  Canal 
Traffic  Act,  1888  (61  &  52  V.  c,  25),  ss.  2,  8,  17 ;  Railway  and  Canal  Traffic 
Act.  1894  (57  &  58  V.  c.  54),  ss.  1,  2, 

An  application  before  the  Jud.  Acts  for  prohibition  to  the  Chief  Judge  in 
Bankruptcy  was  refused,  that  Court  being  a  superior  Court :  Be  Marcus  Davis, 
L.  C,  23  Feb.  1873,  Reg.  Min.  150. 

And  prohibition  against  the  issue  by  a  bishop  of  a  commission  of  inquiry 
under  the  Church  Discipline  Act  (3  &  4  V.  c.  86)  until  the  status  of  the 
promoter  should  have  been  inquired  into,  was  refused:  Exp.  Edwards,  9 
Ch.  138. 

An  examination  into  the  affairs  of  a  joint  stock  co.  by  an  insi)ector 
appointed  by  the  Board  of  Trade,  under  sect.  56  of  the  Cos.  Act,  1862,  is  not 
a  judicial  proceeding,  and  therefore  prohibition  will  not  lie  in  respect  of  it 
either  to  tiie  Board  of  Trade  or  the  inspector :  Be  Grosvenor  &  W.  End  By. 
Terminus  HoUl,  76  L.  T.  337,  C.  A. 

Where  there  is  irregularity  rather  than  excess  of  jurisdiction,  the  matter 
is  one  for  appeal  and  not  for  prohibition :  Hooper  y.  Hill,  (1894)  1  Q.  B.  659, 
C.  A. ;  and  where  an  order  has  been  made  under  circumstances  which  would 
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fivo  jurisdiction  to  issue  a  prolubition,  the  party  aggrieved  is  not  thereby 
eprived  of  his  right  to  appesil  in  the  ordinary  way :  Sweetland  y.  Turkish 
Cigarette  Co,,  47  W.  R.  511. 

And  for  an  enumeration  of  the  Courts  to  which  prohibitions  haye  issued, 
see  Shortt,  p.  431. 

FR0CEDT7BE  TO  OBTAIN  WRIT. 

To  obtain  the  writ,  a  want  of  jurisdiction  in  the  inferior  Court  to  decide 
the  case  must  be  shown :  Burder  v.  Veley,  12  A.  &  £.  263 ;  Mayor  of  London 
V.  Cox,  L.  E.  2  H.  L.  239.  279. 

The  writ  was  obtained  at  law  by  special  application  to  the  Court  on 
affidavit :  see  1  Will.  4,  c.  21,  and  not,  as  before  that  Act,  by  mere  sugges- 
tions :  lb,  279. 

In  Chancery,  upon  production  of  a  proper  affidavit,  the  writ  formerly  issued 
as  of  course  without  an  order :  see  Jacobs  v,  Brett,  20  Eq.  1 ;  but  since  1885 
the  writ  has  issued  out  of  the  Crown  Office  Department  pursuant  to  the 
order  of  a  Judge :  see  D.  C.  P.  847  et  seq. 

The  writ  must  be  indorsed  with  the  names  and  addresses  of  the  solrs 
issuing  it,  and  must  state  whether  they  issue  it  on  behalf  of  the  Pit,  Deft, 
garnishee,  or  any  other  person. 

The  affidavit  must  show  clearly  and  distinctly  that  the  inferior  Court  has 
not  jurisdiction,  or  has  gone  beyond  it,  and  must,  on  the  Crown  side,  be 
intituled  "  In  the  High  Court  of  Justice,  Queen's  Bench  Division  "  :  Crown 
Office  Rules,  1 886,  r.  7 ;  Shortt,  488. 

But  in  Chancery  the  order  and  affidavit  have  been  entitled,  *'Ex  parte  (the 
applicants)  in  the  matter  of  the  suit  in  the  Consistory  Court*' :  see  Be  BaUman, 
sup.  p.  817,  and  see  Be  Dashtvood,  sup.  p.  817,  where  the  order  and  affidavit 
were  entitled  in  the  matter  of  the  applicant. 

For  the  form  of  the  affidavit  in  support  of  the  application  for  the  writ  to 
a  County  Court,  of  the  summons,  order  for  the  writ  to  issue,  and  of  the  rule 
ni»i,  see  Chitty's  Forms,  782,  783. 

By  O.  Lrv,  12,  prohibitions  (as  included  in  the  orders  mentioned  in  Jud, 
Act,  1873,  s.  25  (8) )  are  excepted  from  the  jurisdiction  of  the  Masters  of  the 
Queen's  Bench,  and  of  the  registrars  of  the  Probate,  &c.  Divisions. 

The  application  for  the  writ  may  be  made  either  by  a  party  to  the  pro- 
ceedings in  the  inferior  Court  or  by  a  stranger,  or,  as  stated  in  Jacobs  v. 
Brett,  20  Eq.  5:  **  Either  the  Crown  or  any  subject  may  intervene  and 
inform  a  superior  Court  that  an  inferior  Court  is  exceeding  its  jurisdiction, 
and  it  is  the  duty  of  the  superior  Court,  when  so  informed,  to  confine  the 
inferior  Court  within  the  limits  of  its  jurisdiction."  See  also  Oram  v.  Brearey, 
2  Ex,  D.  436. 

For  the  grant  of  a  writ  of  prohibition  by  the  M.  R.  during  the  summer 
drcuit  to  stay  a  County  Court  Judge  from  entertaining  proceedings  relating 
to  the  title  to  land,  see  Wright  v.  Cattell,  13  Beav.  81. 

The  difficulty  that  occurred  in  this  case  was  remedied  by  13  &  14  V. 
0.  61,  s.  22,  and  now  by  61  &  52  V.  c.  43,  s.  127,  providing  that  any 
Judge  of  the  High  Court  may  as  well  during  sittings  as  in  vacation  hear 
and  determine  applications  for  writs  of  prohibition  directed  to  any  County 
Court. 

The  practice  in  Chancery  has  been  to  grant  an  order  absolute  in  the  first 
instance,  leaving  it  to  the  parties  affected  to  move  to  dissolve  it:  Be  Bateman, 
9  Eq.  660;  Be  Dashwood,  and  other  cases  cited,  sup,  pp.  817,  818 ;  though  in 
Be  Dyson,  L.  C.  and  L.  J.,  3  March,  1860,  on  subsequent  motion  to  commit 
the  Judge  for  disobedience  to  the  writ,  this  was  doubted. 

An  application  to  a  Judge  at  Chambers  for  a  prohibition  not  being  a 
matter  of  practice  and  procedure  within  the  Jud.  Act,  1894,  s.  1,  sub-s.  4, 
an  appeal  from  his  order  lies  in  the  first  instance  to  the  Divisional  Court  and 
not  to  the  Court  of  Appeal :   Watsmi  v.  Fetls,  (1899)  1  Q.  B.  54,  C.  A. 

WHEN  GRANTED. 

The  writ  is  granted  ex  debito  justitice  to  a  party  to  the  proceedings  who  is 
aggrieved ;  but  on  the  application  of  a  stranger,  even  when  he  shows  with 
reference  to  the  law  and  the  facts  that  the  inferior  Court  is  exceedii^g  its 
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jurisdiction,  tte  interference  of  the  superior  Court  is  discretionary :  Chamhera 
Y.  Green,  20  Eq.  552  ;  Re  Forster,  4  B.  &  S.  187 ;  Beg.  v.  Twiss,  L.  R.  4  Q.  B. 
407  ;  ^fayor  of  London  v.  Cox,  L.  R.  2  H.  L.  239,  280  ;  Broad  v.  Perkins,  21 
Q.  B.  D,  538,  C.  A. ;  but  the  rule  does  not  affect  the  right  of  the  Crown  to 
claim  a  writ  of  prohibition  at  any  stage  ;  S.  C,  at  p.  535. 

But  where  total  absence  of  jurisdiction  appears  on  the  face  of  the  pro- 
ceedings the  Court  is  bound  to  issue  prohibition,  although  the  applicant  has 
acquiesced  in  the  jurisdiction  of  the  inferior  Court :  Farquharson  v.  Morgan^ 
(1894)  1  a  B.  552,  C.  A. 

And  generally  for  a  review  of  the  authorities  as  to  whether  the  grant  of 
prohibition  is  discretionary,  and  if  so,  to  what  extent,  see  Shortt,  441 
et  seq.  * 

Where  the  objection  to  the  jurisdiction  is  capable  of  being  waived,  and  has 
been  waived,  by  the  applicant,  prohibition  mil  not  be  granted :  Moore  v. 
Oamgee,  25  Q.  B.  D.  244 ;  Mouflet  v.  Washburn^  54  L.  T.  16;  In  re  Jones  v. 
JavfiM,  19  L.  J.  Q.  B.  257. 

As  to  the  distinction  between  cases  where  there  is  a  total  want  of  juris- 
diction, and  where  the  jurisdiction  is  contingent  (ej:.  gr,,  on  leave  to  sue 
being  obtained  under  the  County  Courts  Act,  1888,  s.  74),  see  Moore  v. 
Oamgee,  stip. 

When  the  writ  has  been  improi)erly  granted  in  the  first  instance  on  the 
application  of  a  stranger,  and  it  docs  not  appear  that  the  inferior  Court  is 
exceeding  its  jurisdiction,  both  with  reference  to  the  facts  and  to  the  law,  the 
superior  Court  has  jurisdiction  to  set  it  aside :  Chambers  v.  Green,  20  Eq. 
552, 

A  prohibition  to  the  Mayor's  Court  (formerly  issued  out  of  the  Petty  Bag 
Office,  which  is  now  merged  in  the  Central  Office :  R.  S.  C.  Jan.  1889),  might 
be  set  aside  on  the  ground  that  the  order  for  the  goods  and  the  delivery  both 
took  place  within  the  jurisdiction  of  that  Court:  see  Taylor  v.  Jones,  1  C.  P. 
D.  87  (following  Dunlop  v.  Higgins,  1  H.  L.  0.  381  ;  Evans  v.  Nicholson,  32 
L.  T.  778,  that  the  letter  containing  an  order  speaks  from  the  place  where 
and  the  time  when  it  was  posted). 

But  though  the  writ  has  been  improperly  issued,  it  must  be  obeyed  until 
superseded :  Iveson  v.  Harris,  7  Ves.  225. 

As  to  the  jurisdiction  of  a  Judge  at  Chambers  to  set  aside  a  writ  of  pro- 
hibition issued  out  of  the  Petty  Bag  Office  (merged  since  R.  S.  C.  Jan.  1889, 
in  the  Central  Office),  see  Anistell  v.  Lesser,  16  Q.  B.  D.  187 ;  and  see  Shortt, 
490. 

Under  the  former  procedure,  the  Courts  of  Chancery  and  Common  Law 
had  concurrent  jurisdiction  to  grant  the  writ,  but — except  as  to  applications 
for  prohibitions  directed  to  the  County  Court  Judges,  which,  by  13  &  14  V. 
c.  61,  s.  22,  might  be  made  and  determined  in  vacation  as  well  as  in  term 
time — the  application  for  the  writ  during  vacation  could  only  be  made  in 
Chancery  :  see  Be  Bnteman,  9  Eq.  660,  and  cases  there  cited. 

By  Crown  Office  Rules,  1886,  r.  229:  **  All  writs  on  the  Crown  side  shall 
be  issued  at  the  Crown  Office  Department  of  the  Central  Office." 

As  to  the  preparation,  teste  and  return  of  such  writs,  see  rr.  230 — 232. 


FOKM  OF  OBDEB. 

As  to  the  form  of  order,  see  G,  W,  By,  Co,  v.  Waterford  and  Limerick  By. 
Co,,  17  Ch.  D.  493,  511 ;  E.  and  W.  India  Dock  Co.  v.  Shaw,  Savill  and 
Albion  Co,,  39  Ch.  D.  524,  533. 

In  lieu  of  granting  prohibition,  the  Court  will,  where  it  is  **  just  or  con- 
venient," within  Jud.  Act,  1873,  s.  25  (8),  grant  an  injunction  inter  partes, 
e.g.,  to  restrain  a  landowner  from  taking  proceedings  before  justices  on  an 
irregular  notice  under  the  Land  Drainage  Act,  1861  (24  &  25  V.  c.  133): 
Bed/eg  v.  Bates,  13  Ch.  D.  498. 

At  Common  Law  a  rule  nisi  in  the  first  instance  for  a  prohibition  was 
granted  on  application  to  either  of  the  superior  Courts  or  to  a  Judge  in 
Chambers:  Chit.  Arch.  (Prentice)  1727;  and  see  19  &  20  V.  c.  108, 
B.  40. 
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OOTTNTY  OOUBT. 


For  the  practice  as  to  prohibitions  directed  to  the  County'  Courts,  see  Pitt- 
Lewis,  County  Court  Practice,  130  e<  %tq.  ;  Annual  County  Court  Practice, 
p.  76 ;  County  Courts  Practice,  216 ;  Pollock  &  Nicol,  249 ;  and  for  the  cases 
in  which  the  writ  will  and  will  not  issue,  see  Chit.  Arch.  (Prentice)  1543; 
Shortt,  475  rf  «eg. ;  Annual  County  Court  Practice  Index,  tit.  "  Peobibi- 


Tiox." 


Bv  the  County  Courts  Act,  1888  (61  &  52  V.  c.  43),  s.  127,  any  Judge  of 
the  High  Court,  as  well  during  sittings  as  in  vacation,  may  hear  and  deter- 
mine apy)lications  for  writs  of  prohibition  to  any  County  Court,  and  make 
such  orders  as  might  have  been  made  by  the  High  Court. 

By  sect.  128,  when  an  application  is  made  to  the  High  Court  or  a  Judge 
thereof  for  a  writ  of  prohibition  to  be  addressed  to  a  County  Court  Jud^,  the 
matter  shall  be  finally  disposed  of  by  rule  or  order,  and  no  declaration  or 
further  j)roceeding8  in  prohibition  shall  be  allowed. 

The  County  Court  Judge  is  not  to  be  served  with  notice  of  the  application, 
nor,  except  by  order  of  the  High  Court  Judge,  to  be  required  to  appear,  or 
liable  to  any  order  for  payment  of  costs,  but  the  application  is  to  be  heard  in 
the  same  mtinner  as  a  County  Court  appeal.  As  to  service  of  the  order  on, 
or  hxigmont  of  the  writ  (if  grantea  on  an  ejcp.  application)  with,  tiie 
registrar  of  the  County  Court,  see  sects.  129,  130. 

By  O.  Lix,  8a,  every  application  for  a  prohibition  to  a  County  Court,  other 
than  an  application  by  the  A.  G.,  shall  be  brought  by  notice  of  motion  served 
on  the  parties  to  the  proceedings  in  the  County  Court,  or  such  of  them  as 
may  not  be  applicants  for  the  prohibition.  The  mode  of  procedure  under 
this  rule  is  alternative  to  that  of  applications  in  Chambers  under  sect.  127, 
««/>. :  King  v.  Charing  Cross  Bank,  24  Q.  B.  D.  27. 

And  by  sect.  132,  if  the  writ  be  refused  by  one  Court  or  Judge,  no  other 
Court  or  Judge  ma^  grant  it ;  but  the  right  of  appealing  from  the  Judge 
to  the  High  Court  itself  is  not  affected,  nor  the  right  to  make  a  second 
application  to  the  same  Court  on  different  grounds. 

The  decision  of  the  Judge  in  Chambers,  if  not  appealed  from,  is  conclusive 
in  the  County  Court  on  the  question  of  value :  Symons  v.  Rees,  1  Ex.  D.  416. 

An  appeal  lies  without  leave  from  the  decision  of  a  divisional  Court  upon 
an  application  for  a  prohibition  to  a  County  Court,  as  sect.  128,  sup.,  is  to  be 
read  as  referring  solely  to  applications  to  the  High  Court :  Lister  v.  Wood, 
23  Q.  B.  I).  229,  C.  A. 

A  prohibition  was  granted  a^inst  proceedings  in  the  County  Court  to 
restrain  an  amalgamataon  of  a  friendly  society  under  38  &  39  V.  c.  60,  before 
any  special  rosolution  had  been  passed  founding  the  jurisdiction  under  the 
Act :  Jones  v.  Slee,  32  Ch.  D.  585,  0.  A. ;  and  for  cases  in  which  prohibition 
went  in  respect  of  excess  of  jurisdiction  by  a  Coimty  Court,  see  Beg.  v. 
Lincolnshire  County  Court,  20  Q.  B.  D.  167 ;  Beg,  v.  Shropshire  County  Courts 
20  Q.  B.  D.  242 ;  Beg.  v.  Oreemvich  County  Court,  37  W.  R.  132 ;  60  L.  T. 
248 ;  Kenyon  v.  JEastwood,  57  L.  J.  Q.  B.  455. 

Under  the  Cos.  (Winding-up)  Act,  1890  (53  &  54  V.  c.  63),  s.  1,  sub-s.  6, 
the  County  Court  Judge  in  a  winding-up  has  the  powers  of  the  High 
Court,  and  therefore  prohibition  will  not  lie  for  .an  alleged  excess  of  juris- 
diction by  him :  New  Par  Consols,  Ld.,  (1898)  1  Q.  B.  669,  C*  A. 

The  City  of  London  Court,  notwithstanding  the  County  Courts  Act,  1888, 
has  jurismction  to  try  an  action  when  the  Deft  has  employment  within  the 
city  though  he  does  not  dwell  op  carry  on  business  there :  Kutner  v.  PhiUipa, 
(1891)  2  a.  B.  267. 

As  to  the  jurisdiction  of  the  Salford  Hundred  Court,  where  the  want  of 
jurisdiction  is  not  pleaded  under  the  Salford  Hundred  Court  of  Becord  Act, 
1868  (31  &  32  V.  c.  cxxx.),  see  Payne  v.  Hogg,  (1900)  2  Q.  B.  43,  C.  A. 


SCAYOE'S  COUAT,  LONDON. 

The  jurisdiction  of  the  Mayor's  Court  has  been  somewhat  restricted  by 
recent  decisions  to  the  effect  tnat  in  order  to  give  that  Court  jurisdiction  the 
cause  of  action  must  arise,  and  the  garnishee  reside  within  the  city :  Bead  v. 
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Brown,  22  Q.  B.  D.  128,  C.  A. ;  Cooke  v.  Gill,  L.  E.  8  0.  P.  107, 110;  Mayor 
of  London  v.  Cox,  L.  E.  2  H.  L.  239;  Banque  de  Credit  y,  De  Gas,  L.  E.  6  0.  P. 
142 ;  EoUnson  v.  Emanuel,  L.  E.  9  C.  P.  414. 

Or,  again,  that  to  enable  the  Pit  to  resist  prohibition,  he  must  show  that 
the  whole  of  the  cause  of  action,  or  every  material  fact  essential  to  constitute 
it,  ooourred  within  the  jurisdiction  of  the  Mayor  s  Court :  Gold  v.  Turner, 
L.  E.  10  C.  P.  149;  Whinney  v.  Schmidt,  L.  E.  8  C.  P.  120;  Bowler  v.  Bar- 
herton  Development  Syndicate,  (1897)  1  Q.  B.  164,  0.  A. 

And  see  Washer  v.  Elliott,  1  0.  P.  D.  169,  for  prohibition  to  the  Mayor's 
Court  from  proceeding  on  an  order  for  committal  under  the  Debtors  Act  in 
respect  of  a  debt  on  which  j  udgment  had  been  recovered  in  a  Superior  Court, 
the  debtor  not  residing  or  carrying  on  business  within  the  jurisdiction  of  the 
Mayor's  Court  when  the  summons  issued. 

On  the  other  hand,  the  Superior  Court  is  not  bound  to  prohibit  an  action 
in  the  Mayor's  Court  unless  satisfied  that  no  one  entire  cause  of  action  arose 
within  the  jurisdiction  :  Taylor  v.  Nicholla,  1  C.  P.  D.  242  (explaining  Evans 
V.  Nicholson,  32  L.  T.  778 ;   Wallace  v.  Allan,  23  W.  E.  703). 

An  order  by  telegraph  from  without  the  city  being  accepted  within  it, 
there  was  a  contract  of  agency  made  within  the  city :  Cowan  v.  O*  Connor,  20 
Q.  B.  D.  640. 

A  clerk  employed  by  a  solr  at  offices  in  the  city  does  not  carry  on  business 
there  within  the  Mayor's  Court  Procedure  Act,  1857  :  Lewis  v.  Graham,  20 
Q.  B.  D.  780;  22  Q,  B.  D.  1,  C.  A. 

The  process  of  foreign  attachment  in  the  Mayor's  Court  of  London  cannot 
be  issued  against  a  corp.  aggregate  as  garnishees :  Corp,  of  London  v. 
London  Joint  Stock  Bank,  H.  L.  6  App.  Ca.  393.  Such  attachment,  being 
m.erely  process  to  compel  appearance,  does  not  suspend  the  operation  of  a 
garnishee  order :  Eichter  v.  Laxion,  48  L.  J.  Q.  B.  184 ;  39  L.  T.  499 ;  27 
W.  E.  214. 

When  the  Mayor's  Court  is  proceeding  without  jurisdiction — notwith- 
standing the  interpretation  put  upon  the  Mayor's  Court  Procedure  Act,  1857 
r20  &  21  V.  c.  clvii.  j,  s.  15,  in  Manning  v.  Farquharson,  30  L.  J.  Q.  B.  22 ; 
Baker  v.  Clark,  L.  E.  8  C.  P.  121 — ^the  Deft  in  the  Mayor's  Court  or  even 
any  stranger,  may  obtain  a  writ  of  prohibition :  Jacobs  v.  Brett,  20  Eq.  1 ; 
Mayor  of  London  v.  Cox,  L.  E.  2  H.  L.  259 ;  and  see  Bridge  v.  Branch,  34 
L.  T.  905. 

Sect.  89  of  the  Jud.  Act,  1873,  empowering  inferior  Courts  to  grant  in  any 
proceeding  relief,  redress,  or  remedy  as  fully  as  the  High  Court  mi^ht  in 
the  like  case,  refers  to  the  judgment,  and  not  to  the  means  of  obtaining  it. 
Thus,  the  Mayor's  Court  cannot,  on  motion  for  a  new  trial,  direct  judgment 
to  be  entered  as  a  Judge  of  the  High  Court  can  under  0.  XL,  10 ;  and  where, 
judgment  having  been  so  entered  in  the  Mayor's  Court,  there  was  an  error  on 
the  face  of  the  proceedings,  appeal  lay  to  the  Court  of  Appeal  (as  successors 
of  Exch.  Chamber) :  Pryor  v.  City  Offices  Co,,  10  Q.  B.  D,  504,  C.  A. 

In  cases  withiu  the  Mayor's  Court  Procedure  Act,  1857,  s.  12  (debt  under 
50L ,  and  Deft  carrying  on  business  and  cause  of  action  arising  within  the 
City),  the  jurisdiction  of  the  Mayor's  Court  is  extended  so  as  to  exclude 
prohibition:  Hawe^  v.  Paveley,  1  C.  P.  D.  418,  C.  A. 

After  the  abandonment  by  Pit  in  the  Mayor's  Court  of  items  in  the  action 
not  arising  within  that  jurisdiction,  the  prohibition  may  be  discharged,  but 
without  costs :  Ellis  v.  Fleming,  1  0.  P.  D.  237. 

An  action  having  been  brought  in  the  Mayor's  Court  and  a  counter-claim 
set  up  which  is  beyond  the  jurisdiction  of  that  Court,  that  Court  has  no 
power  to  deal  with  the  counter-claim  to  the  extent  of  the  amount  of  the  Pit's 
claim  :  Davis  v.  Flagstaff  Silver  Mining  Co,,  3  C.  P.  D.  228. 

And  as  to  the  practice  in  prohibition  to  the  Mayor's  Court,  see  also  Chit. 
Archb.  1546;  Shortt,  471. 


COSTS. 

The  costs  of  proceedings  in  prohibition  were  regulated  by  1  "W.  IV.  c.  21, 
8.  1  (repealed  by  46  &  47  V.  c.  49).  It  was  held  that  where  the  rule  for  a 
prohibition  was  made  absolute  wiuiout  pleadings,  there  was  no  **  judgment " 
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within  that  section,  bo  as  to  entitle  to  costs :  Exp,  Everlon  Overseen^  L.  B.  6 
C.  P.  245 ;  Sex  v.  Keeling,  1  Dowl.  440 ;  but  see  Evane  v.  WiUs,  1  C.  P.  D. 


229 ;    and  though  the  Court  was  not  bound  to  award  costs  on  making 

(£arein(^ 
Wallace  v.  Allen,  L.  K.  10  C.  P.  607 ;  Shortt,  497. 


absolute  or  di8<Siareing  the  order,  it  might  do  so  if  it  thought  proper: 


As  to  the  proper  mode  of  procedure  in  a  case  where  a  police  magistrate  is 
ezceedinfr  his  jurisdiction,  see  In  re  Briton  Medical  and  General  Life  Associa-' 
tion,  39Ch.  D.  61. 

^  The  light  to  grant  prohibition  not  being  a  Jurisdiction  belonging  exclu- 
siyely  to  the  Crown  side  of  the  K.  B.  D.,  the  High  Court,  in  making  a  rule 
absolute  for  a  prohibition  without  pleadings,  may  ma^Le  an  order  for  costs : 
Beg,  y.  Jtuticee  of  County  of  London  and  London  County  Council^  (1894) 
1  a  B.  D.  453,  C.  A. ;  Dan.  1393. 
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CHAPTEE  XXXIV. 


TRANSFER,  CONSOLIDATION,  AND  REMOVAL. 


Section  I. — Transfer  of  Causes  and  Actions  in  the  High 

Court. 

1.  Order  for  Transfer  of  Cause  or  Action  from  one  Judge  to  another 
in  Chancery  Division — hy  Consent  of  Parties — 0.  xlix,  1. 

Upon  the  petition  &c.,  and  tlie  solrs  for  &c.,  haying  subscribed  the 
said  petition  signifying  their  consent  to  the  prayer  thereof,  It  is 
ordered  that  this  cause  [or  action],  which  has  been  assigned  to 
Mr.  Justice  A.,  be  transferred  to  Mr.  Justice  B.,  and  that  the  same, 
when  so  transferred,  be  hereafter  conjsidered  as  a  cause  [or  action] 
originally  assigned  to  Mr.  Justice  B. 

For  order  with  costs,  on  the  motion  of  Pit  in  the  first  of  two  creditors' 
admon  actions,  for  a  transfer  of  the  socond  action  to  the  Judge  by  whom 
the  decree  had  been  made  in  the  first  action,  see  Jie  Sharps  Bmtall  y.  /9., 
L.  C,  16  Noy.  1876,  B.  1738. 

For  yarious  forms  of  appHcation  for  transfer,  see  D.  C.  F.  989  et  seq. 


2.  Transfer  from  one  Judge  to  another  of  the  Chancery  Division  on 

Motion  before  the  Lord  Chancellor. 

Upon  motion  &c.,  unto  the  Bight  Hon.  the  Lord  High  Chcmcellor, 
by  counsel  for  the  Deft,  and  upon  hearing  counsel  for  the  Pit,  Let 
this  action,  which  has  been  assigned  to  Mr.  Justice  A.,  be  transferred 
to  Mr.  Justice  B. ;  And  Let  the  same  when  so  transferred  be  hereafter 
considered  as  an  action  originally  assigned  to  Mr.  Justice  B. — Hine* 
Haycock  v.  Hamerton,  L.  C,  16  Feb.  1888,  A.  158. 


3.  Order  for  Transfer  of  particular  Matter  in  Chancery  DivisUm-^ 

on  Ex  parte  Application — 0.  xlix,  1. 

Upon  the  petition  of  &c.,  this  day  preferred  unto  the  Bight  Hon. 
the  Lord  High  Chancellor,  his  Lordship  doth  order  that  the  aboye- 
mentioned  matters,  "The  L.  &  S.  By.  Co.,"  "The  B.  &  H.  By.  Act, 
1845,"  and  "  The  L.  0.  C.  Act,  1845,"  which  are  now  attached  to  the 
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Court  of  (have  been  aasigiied  to)  Mr.  Justice  A.,  be  respectiyely  trans- 
ferred to  the  Court  of  Mr.  Justice  B.  \If  so^  so  far  as  the  same  relate 
to  money  and  securities  in  Court  to  the  credit  of  Ex  parte  the  President 
&c.y  of  the  College  of  &c.] ;  and  that  the  same  when  so  transferred 
be  hereafter  considered  as  matters  originally  attached  (assigned}  to 
Mr.  Justice  B.  « 


4.  Transfer  from  King*8  Bench  to  Chancery  Division — 0.  xlix,  1,  3. 

Upon  hearing  the  solrs  on  both  sides,  and  by  consent,  I  do  order 
that  this  action  be  transferred  to  the  Chancery  Division  of  the  High 
Court  of  Justice,  and  be  assigned  to  the  Court  of  Mr.  Justice  B.,  if  the 
President  of  the  Division  shall  consent  thereto. — (Signature  of  Judge.) 
— North  Eastern  Ry.  Co.  v.  Sparky  5  Jan.  1876. 


Consent  of  Lord  Chancellor. 

The  Lord  Chancellor,  as  President  of  the  Chancery  Division  of  the 
High  Court  of  Justice,  consents  to  the  transfer  to  that  Division  of  this 
action.  (Signature  of  Principal  Secretary.) 

5.   Transfer  frofin  the  Chancery  Division  to  another  Division — 

0.  XLix,  3. 

Upon  the  application  of  &c.,  and  upon  reading  the  Pit's  statement 
of  claim.  It  is  ordered  that  this  action,  commenced  in  the  Chancery 
Division  of  the  High  Court  of  Justice,  be  transferred  to  the  Q.  B.  Ac. 
Division  of  that  Court,  if  the  President  of  that  Division  shall  consent 
thereto. — Giffard  v.  Corp.  of  Wolverhampton,  Kay,  J.,  at  Chambers, 
1  May,  1885,  A.  611. 

6.   Transfer  froni  King's  Bench  Division  to  Chancery  Division — 

0.  XLix,  5. 

Upon  motion  &c.  by  counsel  for  the  Deft,  and  upon  hearing  counsel 
for  the  Pit,  Let  the  action  of  A.  v.  B.,  18 —  &c.,  commenced  in  the 
King's  Bench  Division,  be  transferred  to  the  Chancery  Division  of 
this  Court,  and  be  assigned  to  {name  of  Judge). — See  Be  Robinson, 
Whitaker  v.  R.,  V.-C.  H.,  17  July,  1877,  B.  1258;  W.  N.  (1877)  201  ; 
Re  The  New  Hollinghoume  Paper  Mills  Co.,  Ld.,  North,  J.,  20  Dec. 
1887,  B.  1610. 

7.   Transfer  of  Summons  under  O.  xnx,  6. 

Upon  the  application  of  the  Deft  under  0.  xt.tx,  6,  and  upon  hearing 
the  solrs  for  the  applicant,  and  for  A.  B.,  and  the  said  A.  B.  by  his 
solr  consenting,  Let  the  summons  issued  on  the  —  day  &c.,  in  which 
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A.  B.  is  Pit  and  C.  D.  is  Deft  for  the  administration  &c.,  the  reference 
to  the  record  of  which  summons  is  &c.,  and  is  improperly  marked  with 
the  name  of  Mr.  Justice  A.,  be  transferred  to  Mr.  Justice  B. — And 
the  costs  of  the  said  A.  B.  of  the  said  action  are  to  be  dealt  with  in 
this  action. — Ee  Bright^  Smith  v.  Druce^  Kay,  J.,  at  Chambers,  22  July, 
1884,  A.  1365. 

8.  Transfer  frotn  tJie  Chamery  Division  to  County  Court — 

Bankruptcy, 

Upon  motion  &c.  by  counsel  for  A.  B.  and  0.  D.,  creditors  of  E.  F., 
deceased,  and  upon  hearing  counsel  for  the  Deft,  Let,  pursuant  to 
section  125  of  the  Bankruptcy  Act,  1883,  without  prejudice  to  any 
application  in  Bankruptcy  in  respect  of  the  rents  of  the  estate,  received 
by  the  said  A.  B.  and  G.  D.  since  the  death  of  the  testator,  E.  F.,  this 
action,  which  is  attached  to  the  Court  of  Mr.  Justice  A.,  be  transferred 
to  the  County  Court  of  &c.,  holden  &c.,'  and  that  all  original  documents 
filed  herein  be  transmitted  to  the  said  County  Court. — Costs  in  action. 
— Re  York,  Atkinson  v.  Powell,  Stirling,  J.,  2  July,  1887,  B.  945. 

For  a  like  order,  see  Re  Edwards^  Lovell  v.  E,,  24  Sept.  1886,  A.  1404. 

9.  Removal  of  Action  from  District  Registry — 0.  xxxv,  13. 

Upon  motion  &c.  by  counsel  for  the  Pit,  This  Court  doth  order  that 
this  action  be  removed  from  the  district  registry  at  Derby  to  London. 
—Buckston  V.  Rose,  M.  E.,  18  Jan.  1876,  A.  42. 

Bule  13  does  not  apply  to  a  proceeding  commencod  by  originating  sum- 
mons :  Re  Thwaitesy  W.  N.  (90)  218 ;  68  L.  T.  747 ;  D.  C.  F.  993. 

10.  Transfer  by  Court  of  Appeal  from  Lancaster  Palatine  Court 
to  High  Court  of  Justice^  Chancery  Division — Jud.  Act^  1873, 
s.  18. 

Let  this  action  be  transferred  to  the  Chancery  Division  of  the  High 
Court  of  Justice,  and  be  assigned  to  the  Court  of  Mr.  Justice  A.,  and 
the  Defts  T.  and  B.  are  to  be  at  liberty  to  apply  to  the  Vice- Chancellor 
of  the  Court  of  the  Chancery  of  the  County  Palatine  of  Lancaster  for 
an  order  directing  the  payment  out  of  that  Court  to  them  of  the  money 
standing  to  the  credit  of  this  action,  they  undertaking  to  pay  the  same 
into  Court  to  the  credit  of  this  action  when  so  transferred. — ^And  the 
costs  of  this  application  and  o  such  application  to  the  Vice- Chancellor 
are  to  be  costs  in  the  action. — Phipps  v.  lod,  C.  A.,  10  Nov.  1886, 

B.  1260. 

TBANSFEB  OF  CAUSES  AND  ACTIONS. 

The  transfer  of  causes  is  provided  for  by  Jud.  Act,  1873,  s.  36,  and  by 
Jud.  Act,  1875,  s.  11,  and  0.  XLIX. 

By  sect.  36,  any  cause  or  matter  may  at  any  time  and  stage,  and  with  or 
without  application  from  any  party,  be  transferred,  by  such  authority  and 
in  such  manner  as  the  rules  ma^r  direct,  from  one  Division  or  Judge  of  the 
Bigh  Court  to  any  other  Division  or  Judge,  or  may  be  retained  in  the 
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DiTision  in  which  the  same  was  commenced,  thongh  not  the  proper  DiTisoa 
to  which  it  should  have  been  assigned. 

By  0.  XLix,  1,  causes  or  matters  may  be  transferred  from  one  Diviaon  to 
another  of  the  High  Court,  or  from  one  Judge  to  another  of  the  Chancery 
Division  by  an  order  of  the  L.  C,  but  no  transfer  is  to  be  made  from  or  to 
any  Division  without  the  consent  of  the  President  of  the  Divi5ion. 

By  r.  3,  **  any  cause  or  matter  may,  at  any  stago,  be  transferred  from  one 
Division  to  another  by  an  order  made  by  the  Court  or  any  Judge  of  the 
Division  to  which  the  cause  or  matter  is  assigned :  provided  that  no  such 
transfer  shall  be  nuule  without  the  consent  of  the  President  of  the  Diyiiioii 
to  which  the  cause  or  matter  is  proposed  to  be  transferred." 

By  r.  6,  **  when  any  summons  under  0.  LV,  3,  4,  shall  have  been  matked 
with  the  name  of  a  Judge  other  than  the  Judge  by  r.  11  of  the  »me  order 
prescribed,  such  last-mentioned  Judge  shall,  unless  cause  shall  appear  to 
him  to  the  contrary,  without  any  further  consent,  order  the  transfer  to  such 
Judge  of  the  summons  so  improperly  marked." 

By  r.  7,  **  any  cause  or  matter  transferred  from  any  other  Division  to  the 
Chancery  Division  shall,  by  the  order  directing  the  transfer,  be  assigned  to 
one  of  the  Judges  of  that  Division  to  be  named  in  the  order." 

By  r.  8,  **  causes  or  matters  pending  in  the  same  Division  may  he  con- 
solidated by  order  of  the  Court  or  a  Judge  in  the  manner  in  use  Iwfore  the 
commencement  of  the  Jud.  Act,  in  the  Superior  Courts  of  Common  Law." 

Applications  for  the  transfer  of  an  action  from  one  Division  of  the  High 
Court  to  another  (which  are  usually  made  under  r.  3)  should  be  on  notice, 
and  the  sanction  of  the  President  of  the  Division  to  which  the  action  is  to  be 
transferred  must  be  obtained  before  actual  transfer:  Hnrnphrtys  v.  Edwards^ 
45  L.  J.  Ch.  112. 

The  jurisdiction  formerly  exercised  by  the  Court  of  Appeal  in  Chancery  to 
direct  a  transfer  from  one  Judge  of  the  Court  to  another  no  longer  exists, 
even  as  to  suits  or  matters  pending  before  the  new  procedure :  JRe  HvUe^, 
lie  Boifd's  Trusts,  1  Ch.  D.  11,  12,  C.  A.;  and  see  Goddard  v.  Thompion,  47 
L.  J.  U.  B.  382 ;  38  L.  T,  166 ;  26  W.  R.  362. 

Whether  the  Court  of  Appeal  can  order  a  transfer  without  the  consent  of 
the  Presidents  of  both  the  Divisions,  f.c,  from  and  to  which  the  transfer  is 
made,  qucere :  Storey  v.  Waddle,  4  Q.  B.  D.  289,  C.  A. 

In  the  case  of  a  transfer  to  the  Chancery  Division,  the  L.  G.  will  direct 
the  transfer  on  a  written  application  to  his  secretary,  accompanied  by  the 
written  consent  of  all  parties.  When  the  parties  do  not  consent,  the  applica- 
tion must  be  made  to  the  L.  C.  personally  :  see  Memoramhimy  1  Ch.  D.  41. 

The  application  is  usually  in  the  form  of  a  petition  to  the  L.  C,  which  is 
left  with  the  secretary  after  the  written  consents  of  all  parties  have  been 
obtained.  When  the  L.  C.'s  fiat  has  been  obtained,  the  petition  is  taken  to 
the  senior  registrar,  who  draws  up  the  order,  which  is  then  left  at  the  Writ 
Department,  Central  OflBce,  for  entry  in  the  cause  book.  Where  the 
application  is  opposed  it  is  usually  made  by  motion :  see  Dan.  1615 ;  D.  C.P. 
990,  991. 

By  the  Bankruptcy  Act,  1883,  s.  125  (4),  whore  proceedings  have  beoi 
commenced  for  the  admon  of  a  deceased's  debtor's  estate,  jurisdiction  is 
conferred  without  the  application  of  any  creditor  (see  Bankruptcy  Act,  1890, 
8.  21),  on  proof  that  the  estate  is  insolvent,  to  transfer  theprocecKlings  to  the 
Court  exercising  jurisdiction  in  bankruptcy. 

The  exercise  of  this  jurisdiction  is  discretionary  :  Be  Baker,  Ntcholi  v.  A, 
44  Ch.  D.  262,  C.  A. ;  and  semble,  the  applicant  must,  before  the  order  can  be 
made,  have  proved  his  debt :  Be  Weaver y  29  Ch.  D.  236 ;  but  the  transfer 
may  be  ordered  after  judgment  for  admon :  Be  York,  Atkinson  v.  Powdl,  36 
Ch.  D.  233  ;  Senhouse  v,  Mawsoji,  62  L.  T.  745. 

The  existence  of  an  exor's  right  of  retainer,  or  the  fact  that  he  has  exerdaed 
his  liberty  not  to  plead  the  Statute  of  Limitations,  are  not  grounds  for 
ordering  a  transfer:  Be  Baker,  44  Ch.  D.  262,  271,  C.  A, 

On  transfer  from  the  K.  B.  Division  the  proper  officer  of  the  Writ  Depart- 
ment will,  on  production  of  the  order,  send  a  receipt  to  the  Master,  who  will 
file  the  order  and  receipt,  and  transmit  the  proceedings  filed  with  him  to  be 
filed  in  the  Chancery  Di-vision. 

A  similar  course  will  be  pursued  on  a  transfer  from  the  Chancery  to 
another  Division. 
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• 

On  an  application  under  O.  XLix,  1,  for  the  transfer  of  an  action  in  the 
Chancery  l)ivi8ion  to  another  Judge  of  th{it  Division,  the  L.  C.  has  not  juris- 
diction to  stay  the  action,  but  simply  to  determine  whether  or  not  it  is  to  be 
transferred:  Be  Sharp,  BenUill  v.  6'.,  L.  a,  16  Nov.  1876,  Eeg.Min.  Fo.  112. 

Although  it  was  stated  (2nd  Nov.  1876)  that  a  transfer  from  the  Chancery 
to  the  Q.  B.  Division  would  not  be  ordered  merely  because  the  action 
was  one  for  trial  by  jury,  or  for  damages  only  (see  Cannot  v.  Morgan,  1  Ch. 
D.  1),  actions  involving  questions  of  fact  proper  for  the  decision  of  a 
mercantile  jury  will  not,  it  seems,  be  retained  in  the  Chancery  Division :  see 
China,  <£*c.  Co,  v.  Marine  Insurance  Co.,  W.  N.  (81)  p.  89.  So  also,  actions 
for  an  account,  being  properly  triable  in  the  Chancerv,  will  not  be  transferred 
to  the  K.  B.  D. :  Ladd  v.  rulesion,  31  W.  R.  539,  802;  52  L.  J.  Ch.  816; 
but  a  petition  for  revocation  of  patent,  where  an  action  between  the  parties 
was  pending  in  the  Q.  B.  D.,  was  transferred  to  that  Division:  Be  Edge, 
38  W.  R.  698  ;  63  L.  T.  370. 

The  fact  that  the  action  is  by  A.  C  does  not  preclude  transfer,  as  the  choice 
of  forum  is  prima  facie  left  to  the  relator:  A.  6r.  v.  Wihon,  W.  N.  (01)  6, 
C.  A. ;  83  L.  T.  646  ;  4?  W.  R.  195. 

A  transfer  from  the  Q.  B.  D.  to  the  Ch.  D.  has  been  ordered  in  an  action 
by  a  purchaser  for  a  return  of  deposit  where  there  was  a  counter-claim  by 
Deft  for  specific  performance  involving  an  inquiry  as  to  title :  HoUoway  v. 
York,  2  Ex.  D.  333,  C.  A.  ;  London  Land  Co.  v.  Harris,  13  Q.  B.  D.  540;  in 
an  action  to  recover  land  where  Deft  counter-claimed  for  specific  perform- 
ance of  a  contract  to  grant  a  lease:  Hi!  I  man  v.  Mayhev),  1  Ex.  D.  132; 
though  the  mere  fact  that  there  is  a  counter-claim  for  specific  performance  is 
not  a  sufficient  ground  for  ordering  a  transfer  :  iSturey  v.  Waddle,  4  Q.  B.  D. 
289,  C.  A. ;  and  in  an  action  against  an  exor  for  devastavit :  Be  Timms,  47 
L.  J.  Ch.  831 ;  38  L.  T.  679 ;  26  W.  R.  692  ;  in  an  action  for  accounts  and 
winding-up  of  partnership :  Leslie  v.  Clifford,  50  L.  T.  590;  but  see  contra, 
Warne  v.  Dell,  W.  N.  (75)  259 ;  and  against  a  married  woman  on  a  guaranty 
to  charge  her  separate  estate  :  Anon,,yf»  N.  (76)  22. 

But  in  an  action  by  represve  of  deceased  mortgagee  for  balance  of  money 
lent,  a  transfer  was  refused  on  the  ground  that  the  accounts  coiQd  be  more 
conveniently  taken  before  the  ofiQcial  referee  than  before  the  chief  derk : 
Newhould  v.  Steade,  49  L.  T.  649. 

That  the  ground  of  action  and  the  principles  on  which  it  is  to  be  decided 
are  not  altered  by  the  transfer,  see  Noble  v.  Edwardes,  6  Ch.  D.  378,  393, 
C.  A. ;  The  Gertrude,  13  P.  D.  105,  109,  C.  A. 

By  O.  Liv,  12  (c),  the  removal  of  actions  from  one  Division  or  Judge  to 
another  is  excepted  from  the  jurisdiction  of  the  Masters  of  the  K.  B.  D.,  and 
from  that  of  the  registrars  of  the  Probate,  &c.  Division. 

A  transfer  from  the  Palatine  Court  to  the  High  Court  was  ordered  where 
the  principal  Deft,  whose  conduct  was  specially  impeached,  had  ceased  to 
reside  within  the  jurisdiction  of  the  foimer  Court :  Cooke  v.  Smith,  44  Ch.  D. 
72,  C.  A. 

The  jurisdiction  to  transfer  from  the  Palatine  Court  of  Lancaster  to  the 
High  Court  is  vested  in  the  Court  of  Appeal  by  the  Jud.  Act,  1873,  s.  18. 

COMMERCIAL  CAUSES. 

^e  (so-called)  Commercial  Court  was  established  not  for  the  trial  of  all 
commercial  causes,  or  of  short  causes  only,  but  of  causes  which  are  likely 
to  be  more  speedily,  economically,  and  satisfactorily  tried  by  a  Judge  specially 
versed  in  mercantile  transactions ;  accordingly,  a  cause  vn[!L  not  be  trans- 
ferred from  the  Ch.  D.  to  the  K.  B.  D.  merely  because  it  is  a  commercial 
cause  :  Baerlein  v.  Chartered  Meraintile  Bank,  (1895)  2  Ch.  488,  C.  A. 

The  Court  has  not  originated  under  the  authority  of  the  Rule  Committee, 
but  by  a  practice  agreed  upon  by  the  Judges  of  the  Q.  B.  D.,  who  have  the 
right  to  deal,  by  convention  amongst  themselves,  with  the  mode  of  disposing 
of  the  business  of  their  Courte:  see  judgment  of  Esher,  M.  R.,  Barry  v. 
Peruvian  Corp,,  (1896)  1  Q.  B.  208,  C.  A.,  at  p.  209. 

An  appeal  will  lie  against  an  order  for  entry  of  a  cause  in  the  commercial 
list :  Sea  Ins,  Co,  v.  Carr,  (1901)  1  K.  B.  7,  C.  A. 

REMOVAL  OF  ACTION  FROM  DISTRICT  REGISTRY. 

By  Jud.  Act,  1873,  s.  65,  any  party  to  an  action  in  which  the  writ  shall 
issue  from  any  district  registry  may  apply  to  the  Court,  or  a  Judge  of  the 
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DiTiflion  to  which  the  action  may  be  assigned,  to  remove  the  prooeedings 
from  such  district  into  the  High  Court ;  and  the  Court  or  Judge  may  grant 
such  applicatioUi  and  any  proceedings  or  documents  filed  therein  ahaU,  on. 
receipt  of  such  order,  be  transmitted  by  the  district  registrar  to  the  proper 
office  of  the  said  High  Court,  and  the  action  ishall  thenceforth  proceed  there. 
By  O.  XXXV,  13,  •'  In  any  action  which  would,  under  the  foregoing  rules, 
proceed  in  the  district  registry,  the  action  may,  subject  to  r.  14,  oe  removed 
from  the  district  registry  as  of  right  in  the  cases,  and  within  the  times 
following: — 

**  (1.)  Where  the  writ  is  speciaUy  indorsed,  under  O.  in,  6,  and  the  Pit 
does  not,  within  four  days  after  the  appearance  of  such  Deft,  give 
notice  of  an  application  for  an  order  against  him,  under  O.  xrv, 
then  such  Deft  may  remove  the  action  as  of  right  at  any  time  aftw 
the  expiration  of  such  four  days,  and  before  delivering  a  defence, 
and  the  expiration  of  the  time  for  doing  so ; 
'*(2.)  Where  the  writ  is  specially  indorsed,  and  the  Pit  has  made  such 
application,   and  the  Deft  has   obtained  leave  to  defend  under 
O.  XIY,  then  such  Deft  may  remove  the  action  as  of  right  at  any 
time  after  leave  to  defend,  and  before  delivering  a  defence,  and  the 
expiration  of  the  time  for  doing  so ; 
**  {3«)  Where  the  writ  is  not  specially  indorsed,  under  O.  ni,  6,  any  Deft 
may  remove  the  action  as  of  right  at  any  time  after  appearance, 
ana  before  delivering  a  defence,  and  before  the  expiration  of  the 
time  for  doing  so." 
By  r.  14,  a  party  desirous  to  remove  an  action  as  of  right  under  r.  13  may 
do  so  by  serving  the  other  parties  to  the  action,  and  delivering  to  the  district 
registrar  a  notice,  signed  by  himself  or  his  solicitor,  that  he  desires  the 
action  to  be  removed  to  London,  and  the  action  shall  be  removed  accordingly : 
IVovided  that  the  Court  or  a  Judge,  if  satisfied  that  the  Deft  giving  such 
notice  is  a  merely  formal  Deft,  or  has  no  substantial  cause  to  interfere  in  the 
conduct  of  the  action,  or  that  there  is  other  good  cause  for  proceeding  in  the 
district  registry,  may  order  the  action  to  proceed  in  the  district  r^:istry 
notwithstanding  such  notice. 

By  r.  16,  in  any  case  not  provided  for  by  rr.  13  and  14,  any  party  to  a 
cause  or  matter  proceeding  in  a  district  registry  may  apply  to  the  Court  or  a 
Judge,  or  to  the  district  registrar,  for  an  order  to  remove  Uie  action  from  the 
district  registry  to  London,  and  the  Court,  Judge,  or  registrar  may  order  it, 
if  satisfied  there  is  sufficient  reason,  upon  such  terms,  ii  any,  as  shall  seem 
just. 

By  r.  17,  any  party  to  a  cause  or  matter  proceeding  in  London  may  apply 
to  the  Court  or  a  Judge  for  an  order  to  remove  the  cause  or  matter  from 
London  to  any  district  I'egistry,  and  such  Court  or  Judge  may  order  it,  if 
satisfied  t^t  there  is  sufficient  reason,  upon  such  terms,  if  any,  as  shall 
seem  just. 

By  r.  18,  where  a  cause  or  matter  is  removed  from  a  district  registry,  the 
Deft  shall,  upon  such  removal,  give  notice  to  the  Pit  of  an  address  for 
service  in  London  in  all  respects  as  if  the  appearance  had  been  originally 
entered  in  London ;  and  by  r.  20,  when  a  Deft  appears  in  London,  to  a  wnt 
issued  out  of  a  district  registry. 

When  the  proceedings  are  commenced  by  originating  summons,  r.  16 
applies:  In  re  Thwaites,  Yerhurgh  v.  Aetoti^W.  N.  (90)  218;  63  L.  T.  747 
(m  which  case,  an  important  part  of  the  property  bemg  in  Lancashire,  and 
three  of  the  trustees  appointed  by  the  will  bemg  Lancashire  men,  transfer  to 
London  was  refused). 

Chancery  actions  commenced  in  district  registries  ought  to  be  tried  in 
London  before  the  Judge  of  the  Division  to  whom  they  have  been  assigned : 
Be  Smithy  Hutchinson  v.  Ward,  6  Ch.  D.  692;  and,  except  under  special 
cii*cum8tances,  the  costs  of  such  actions  will  be  taxed  by  the  taxing  master 
in  London :  Day  v.  Whitaker,  ih.  734 ;  Be  Wilson,  IF.  v.  AUtree,  27  Ch.  D. 
242  (q,  V.  at  p.  244  as  to  the  practice  where  an  order  for  taxation  in  the 
district  registry  is  made). 
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Section  EC. — Consolidation  and  Stay  of  Proceedings. 

1.  Ord^r  to  stay  One  of  Ttco  Creditors^  Actiomy  tcith  Leave  to  prove 

in  the  othevy  and  as  to  Costs, 

Let  all  proceediiigs  in  the  Becondly-mentioned  action  be  stayed; 
And  Let  the  costs  of  the  Pit  A.,  of  the  said  secondly-mentioned  action, 
up  to  the  time  he  had  notice  of  the  judgment  in  the  first-mentioned 
action,  dated  &c.,  including  his  costs  of  this  application,  be  taxed  &c. ; 
[7/*  assets  not  dented  by  affidavit^  And  Let  such  costs  when  taxed  be 
paid  to  the  said  A.  by  the  Deft  B.,  the  exor  [or  admor]  of  the  testator 
[or  intestate]  0.,  out  of  the  assets  of  the  said  0.  (in  a  due  course  of 
admon) ;  And  Let  the  said  A.  be  at  libeity  to  go  in  under  the  said 
judgment,  and  prove  his  claim  against  the  assets  of  the  said  C. ;  If 
assets  denied,  And  Let  the  said  A.  be  at  liberty  to  add  his  costs  to  his 
claim  against  the  assets  of  the  said  C,  and  to  go  in  and  prove  the 
same,  and  the  amount  of  his  said  costs,  when  taxed,  under  the  said 
decree,  dated  &c.]. — Deft's  costs  of  the  application  to  be  costs  in  the 
first-mentioned  cause. — See  Canham  y.  Neale^  M.  E.,  7  July,  1858, 
A.  1798;  S.  C,  13  Dec.  1858,  A.  397;  26  Beav.  266;  West  v.  Swin- 
burne,  V.-O.  K.  B.,  6  Dec.  1849,  B.  478;  19  L.  J.  Ch.  81 ;  Dufort  v. 
Arrowsmith,  7  D.  M.  &  G.  434 ;  and  see  Re  Clark,  inf.  Form  2. 

For  forms  of  application,  see  D.  0.  F.  986,  987. 

2.  The  like  Order. 

Let  all  proceedings  in  this  action  be  stayed ;  And  Let  the  costs  of 
the  Pit  W.  of  this  action,  up  to  and  including  this  application,  be 
taxed  &c. ;  And  Let  the  said  costs  when  taxed  be  paid  to  the  said 
Pit  W.  by  the  Deft  C,  the  executrix  of  the  testator  &c.  out  of  his 
assets  (in  a  due  course  of  admon) ;  And  Let  the  Pit  W.,  bo  at  liberty 
to  go  in  under  the  judgment  dated  &c.,  made  in  &c.,  and  prove  his 
claim  against  the  assets  of  the  testator. — Oosts  of  executrix  to  be  costs 
in  the  action. — See  Be  Clark,  Cumberland  y.  C,  V.-C.  S.,  24  Jan.  1867; 
JS.  C,  4  Ch.  412. 

On  the  appeal  the  words  "  in  a  due  course  of  admon  "  were  treated  as 
being  expressed.    See  judgment  of  L.  J.  Selwyn,  4  Oh.  p.  413. 

3.  Proceedings  stayed  in  First  Action  after  Judgment  in  the  Second — 
Carriage  of  Judgment  given  to  Pit  in  the  First. 

Upon  motion  &c.,  by  counsel  for  the  Pits  in  the  first-mentioned 
action,  and  upon  hearing  counsel  for  the  Pits  in  the  secondly-mentioned 
action,  and  for  the  Defts  {executors)  in  both  actions,  and  upon  reading 
the  judgment  dated  &c.,  made  in  the  secondly-mentioned  action,  and 
an  affidavit  of  &c..  This  Court  doth  order  that  all  further  proceedings 
in  the  first-mentioned  action  be  stayed;  and  that  the  Pits  in  that 
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action  be  at  liberty  to  attend  all  proceedings  under  the  judgment  in 
the  secondly-mentioned  action ;  and  that  the  carriage  of  the  said 
judgment  and  of  the  said  secondly-mentioned  action  be  conmiitted  to 
the  Pits  in  the  first-mentioned  action ;  And  it  is  ordered  that  the  costs 
of  the  Pits  and  Defts  in  the  first-mentioned  action  of  that  action, 
including  their  costs  of  this  application,  and  the  costs  of  the  Pits  in 
the  secondly-mentioned  action  of  this  application,  be  costs  in  the 
secondly-mentioned  action. — See  Drury  v.  Thorn^  V.-C.  W.,  26  June, 
1873,  A,  1669. 

For  order  staying  a  creditor's  admon  action,  and  giving  the  conduct  of  the 
admon  to  the  exors,  who  had  first  obtained  in  a  subsequent  action  a  full 
admon  decree,  with  liberty  for  the  creditor  to  come  in  and  establish  his  claim 
in  the  exors'  action,  see  Re  Smithes  Eatale,  M^ Murray  v.  Mathew,  'V.-C.  B., 
27  Jan.  1876,  B.  283 ;  33  L.  T.  804. 

For  order  staying  proceedings  in  an  action  by  an  equitable  mortgagee,  to 
establish  a  char^  on  testator's  estate,  but  giving  the  conduct  of  the  admon 
decree  which  had  been  obtained  in  a  cretUtor's  action  (subsequent  in  date) 
to  Pit  in  the  first  action,  see  Matthews  v.  M,,  WiUyama  v.  M,,  V.-C.  B., 
26  May,  1876,  45  L.  J.  Ch.  711. 

For  order  to  stay  creditor's  suit,  after  decree  in  suit  by  residuary  legatees, 
and  the  exors  not  making  affidavit  of  no  as'^^ets  to  pay  the  creditor  s  costs  up 
to  notice  of  the  decree,  see  Oofder  v.  (/.,  9  Ha.  278 ;  S.  C,  note. 

For  order  giving  Pit  in  first  action  (in  Palatine  Court)  the  conduct  of  the 
second  action  (in  the  High  Court),  and  in  which  a  decree  was  first  obtained 
for  admon  of  the  same  estate,  ho  giving?  an  undertaking  to  stay  proceedings 
in  the  first  action,  see  lie  Swire,  Melhr  v.  S,,  19th  April,  1882,  B.  895; 
21  Ch.  D.  647,  C.  A. 


4.  On  Motion  for  Stay  and  Motion  for  Judgment — Order  for  Con- 
solidation of  Causes — Additional  Inquiry, 

Upon  motion  by  Defts  for  stay  of  the  secondly-mentioned  action, 
and  that  the  Pit  in  that  action  might  attend  the  proceedings  in  the 
first-mentioned  action — and  upon  motion  for  judgment  in  the  secondly- 
mentioned  action. — Direction  that  the  trusts  of  the  testator's  will  be 
performed ;  And  Let  the  judgment  made  in  the  action  of  H.  r.  C, 
dated  &c.,  and  the  accounts  and  inquiries  thereby  directed,  and  the 
several  proceedings  thereunder,  be  carried  on  and  prosecuted  in  the 
first-mentioned  action,  and  in  the  secondly-mentioned  action  of  G-.  r.  C. 
at  the  same  time  ;  And  Let,  in  addition  to  the  inquiries  directed  by  the 
said  judgment,  the  following  further  inquiry  be  made,  that  is  to  say, 
An  inquiry  in  whom  the  shares  of  the  children  or  grandchildren  of  the 
testator,  or  any  interest  therein,  are  now  vested. — Adjourn  further 
consideration  ;  And  Let  both  actions  be  heard  on  further  consideration 
together. — Costs  of  motion  (to  stay)  to  be  costs  in  both  actions. — 
Liberty  to  apply. — Hoskins  v.  Campbell,  and  Gibbon  v.  Campbell, 
V.-C.  W.,  9  Feb.  1864,  A.  280;  2  H.  &  M.  43. 

5.  Order  upon  Motion  to  ConsoUdatCy  with  Directions  as  to  Trial. 

Upon  motion  &c.,  that  these  actions  might  be  consolidated,  or  that 
the  said  actions  might  be  ordered  to  come  on  for  trial  together,  and 
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upon  hearing  &o.,  and  the  above-named  A.  &o.,  by  their  counsel 
undertaking  to  give  notice  as  of  to-day  to  the  above-named  W.  to 
plead  in  the  secondly-mentioned  action.  Let  any  of  the  parties  to  the 
above-mentioned  actions  be  at  liberty  to  use  the  evidence  taken  in  any 
one  of  the  said  actions  in  any  other  of  the  said  actions ;  And  Let  all 
further  proceedings  in  the  thirdly-mentioned  action  be  stayed,  except 
so  far  as  that  all  the  said  actions  shall  come  on  to  be  heard  at  the 
same  time. — ^Liberty  to  Deft  E.  to  amend  statement  of  defence. — 
Costs  to  be  costs  in  the  actions. — Dehenham  v.  Lacey,  Smith  v.  Which- 
eordj  Evam  v.  Dehenham,  V.-O.  H.,  29  June,  1876,  A.  1297 ;  24  W.  E. 
900. 

For  fonns  of  application,  see  D.  C.  F.  985  et  teq. 


6.  Parties  consenting  to  Add  an  Inquiry,  Conduct  of  Inquiry  given 

to  Plaintiff  in  Second  Action. 

Let  the  said  order  dated  &c.,  be  discharged ;  And  the  said  S.  by  his 
counsel  undertaking  to  procure,  and  the  Pit  and  the  Defts  in  this 
action  by  their  counsel  undertaking  to  assent  to  the  addition  of  the 
following  inquiry  to  the  judgment  in  8.  v,  T.,  that  is  to  say,  an  inquiry 
whether  &c.,  Let  the  Pit  in  this  action  have  the  conduct  of  the  said 
inquiry ;  And  Let  all  proceedings  in  this  action  be  stayed. — ^All  costs 
to  be  dealt  with  by  the  Judge  of  the  Palatine  Court. — Townsend  v.  71, 
C.  A.,  23  Feb.  1883,  B.  293  ;  23  Ch.  D.  100,  C.  A. 

7.  Test  Action — Enlargement  of  Time  for  Statement  of  Claim. 

Upon  motion  &c.,  by  counsel  for  the  Pits  in  all  the  above-mentioned 
actions,  and  upon  hearing  counsel  for  the  Defts  in  the  said  actions, 
and  the  Pits  in  all  the  said  actions  by  their  counsel  undertaking  that, 
so  far  as  they  are  respectively  concerned,  the  above-mentioned  action 
of  A.  V.  B.  shall  be  treated  as  a  test  action,  and  decide  their  rights  in 
all  the  other  actions  respectively  as  against  themselves,  but  if  the 
Defts  in  any  of  the  other  actions  decline  to  accept  the  judgment  in  the 
■Sfdd  action  of  A.  v.  B.  as  deciding  the  said  other  actions,  or  any  of 
them,  as  to  any  other  of  such  of  the  said  other  actions  in  which  the 
said  Defts  shall  decline  to  accept  the  judgment  in  the  said  action  of 
A.  V.  B.,  such  other  actions  are  to  go  to  trial  respectively,  and  the  Pits 
and  Defts  are  both  to  be  at  liberty,  if  they  think  fit,  to  use  as  evidence 
at  the  trial  of  such  actions  respectively  any  evidence  used  at  the  trial 
of  the  said  test  action,  and  the  Pits  in  the  said  test  action,  and  in  the 
action  of  C.  t^.  D.,  by  their  counsel  undertaking  that  the  said  actions 
shall  be  prosecuted  with  due  diligence,  Let  the  time  for  the  delivery 
of  the  statement  of  claim  in  the  above-mentioned  actions  (other  than 
the  said  test  action  and  the  action  of  C.  v.  D.)  respectively  be  enlarged 
imtil  fourteen  days  after  the  judgment  shall  have  been  given  in  the 
said  test  action  on  the  trial  thereof. — Amos  v.  Chadwick,  Y.-C.  M., 

VOL.  I.  3  H 
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23  Feb.  1877,  A.  585 ;  and  see  Bennett  t.  Lord  Bury,  5  0.  P.  D.  339, 
at  p.  340. 


K0TB8. 
JTTBUDIOHOH'. 

The  eifect  of  the  Jxid.  Act,  1873,  s.  24  (5),  ia  to  take  away  the  ri^ht  farmerly 
exerciBed  in  Chancery  of  granting  an  injunction  to  stay  prooeedings  at  law, 
or  in  another  Court  of  co-ordinate  jurisdiction:  see  QarhuXt  y.  Famcus^ 
1  Ch.  D.  155,  C.  A. ;  and,  under  the  present  practice,  when  two  actions 
relating  to  the  same  subject-matter  haye  been  commenced  in  different 
Diyisions,  they  will  be  consolidated  in  that  Division  to  which  the  real 
Question  at  issue  has  been  assigned  by  Jud.  Act,  1873,  s.  34:  Holmes  y. 
Eervey,  25  W.  R  80 ;  35  L.  T.  600 ;  Hillman  y.  Mayhew,  1  Ex.  D.  132 ; 
Hclloway  y.  T(yrh,  2  Ex.  D.  333,  C.  A. 

But  in  winding-up  oases,  the  power  giyen  by  the  Cos.  Act,  1862,  ss.  85, 
138,  to  stay  proceedmgs  against  a  co.  by  creditors  after  the  presentation  of  a 
winding-up  petition,  or  after  the  commencement  of  a  yoluntary  winding-up, 
is  unaffeotea  by  the  prohibition  contained  in  s.  24  ^5),  and  falls  within  the 
subsequent  proviso  whidi  gives  power  to  stay  proceeoings  upon  some  ground 
which  is  unconnected  with  the  cause  of  action  or  counter-claim  (e.^.,  a 
winding-up  order) :  see  OarbuU  y.  Fatvcus,  1  Ch.  D.  159,  C.  A. ;  Needham  y. 
Bivers  Frotedtan  Co.,  1  Ch.  D.  253 ;  Be  Stapleford  CoUiery  Co.,  24  W.  B.  173; 
UniUd  Kingdwn,  Ac.  Co.,  24  W.  B.  546,  593. 

And  the  exerdseof  this  power  is  not  confined  to  the  Ch.  D. :  Boee  y.  Garden 
Lodge  Co.,  3  Q.  B.  D.  235;  Walker  y.  Banaghar,  dx.  Co.,  1  Q.  B.  D.  129; 
Moore  y.  City  and  County  Bank,  W.  N.  (75)  240, 

The  application  for  a  stay  of  proceedinigs  ia  tx>  be  made  to  the  Diyision  in 
which  the  action  or  proceeding  to  be  restrained  is  pending :  Be  Artistic  Colour 
Frintinq  Co.,  14  Ch.  D.  502 ;  Buckley,  260,  261 ;  and  this  rule  has  not  been 
altered  by  the  Cos.  (Winding-up)  Act,  1890 :  In  re  General  Sennee  Co-operative 
Co.,  (1891)  1  Ch.  496. 

As  to  the  power  generally  of  restraining  proceedings  against  the  co.  after 
the  presentation  of  a  winding-up  petition  (Cos.  Act,  1862,  ss.  85,  197,  201), 
or  i2H»r  the  commencement  of  a  yoluntaiy  winding-up  (ss.  133,  138),  see 
Buckley,  259  et  nq. 

WlUDINGhXTP  07  OOMPHTf  • 

By  O.  ziJZ,  0,  "where  an  order  has  been  made  by  any  Judge  of  the 
Clumoery  Division  for  the  winding-up  of  any  co.,  or  for  admon  of  the  assets 
of  any  testator  or  intestate,  the  Judge  in  whose  Court  such  winding-up  or 
admon  shall  be  pending  shall  have  power,  without  any  further  consent,  to 
order  the  tranecfer  to  su^  Judge  of  any  cause  or  matter  pending  in  any  otiier 
Court  or  Division  brought  or  continued  by  or  against  such  co.,  or  by  or 
against  the  exors  or  admors  of  the  testator  or  intestate  whose  assets  are  being 
so  administered,  as  the  case  may  be." 

As  to  the  alteration  efleoted  by  this  rule,  which  substitutes  ''cause  or 
matter"  for  ''  action"  in  the  former  rule  {O.  u,  2a^,  so  as  now  to  enable  a 
Judge  who  has  made  an  order  on  one  petition  to  direct  the  transfer  to  his 
own  branch  of  the  Court  of  a  petition  pending  in  another  branch  of  the 
Court,  see  Buckley,  281 ;  Chadw.-Healey,  533. 

Transfer  or  stay  of  an  action  ag[ainst  a  liquidator  personally,  thoush  in 
respect  of  the  busmess  of  the  co.,  will  not  be  cordered :  lie  Original  Haruepool 
CciUieriee  Co.,  51  L.  J.  Ch.  508;  Be  Thames  Steam  Ferry  Co.,  27  W.  B.  503; 
40  L.  T.  422 ;  secua,  an  action  in  respect  of  a  rent-charffe  affecting  land 
yeeted  in  liquidators  in  their  official  names,  under  an  order  of  the  Court : 
Graham  y.  Edge,  20  Q.  B.  D.  683,  C.  A. 

On  an  application  to  stay  prooeedings  in  an  action  against  a  co.  in  yolun- 
tary liquidation,  the  Judge  and  the  Master  in  Chambers  haye  jurisdiction  to 
order  the  Pit  to  pay  the  costs  of  the  application :  Freeman  y.  General  Fuhtish" 
ing  Co.,  Ld.,  42  W.  B.  539. 
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As  the  rule  only  applies  when  fhe  order  *<ha8  been  made/*  the  order  for 
transfer  should  not  be  oomprised  in  the  judgment  for  admon:  Be  Poole, 
P.  y.  P.,  65  L.  T.  66. 

PBOOEEDINOS  IN  OBIKINAL  OOTTBT. 

Prooeedings  in  a  criminal  Oourt  would  not  be  restrained  by  the  Oourt  of 
Chancery,  unless  the  criminal  proceedingwas  of  the  same  nature,  and  for 
the  same  identical  purpose,  as  the  suit  in  Chancery :  Saull  y.  Broumcy  10  Ch. 
64 ;  Kerr  y.  Preston  Corp,,  6  Ch.  D.  463 ;  nor  proceedings  before  magistrates, 
when  by  the  legislature  they  haye  been  appointed  the  special  tribunal  for 
determining  the  matter  in  hand :  8tannard  y.  St  GUee*  Vestry,  20  Ch.  D,  190, 
0.  A. ;  unless  in  yeiy  special  circumstances :  Grand  Junction  Waterworks  Co. 
y.  Hampton  Urban  District  Council,  (1898)  2  Ch.  331 ;  L<yrd  Auckland  y.  W. 
District  B.  W.,  7  Ch.  597. 

But  under  the  Cos.  Act,  1862,  s.  86,  the  Court  has  power  to  restrain  pro« 
oeedin^  at  the  police  court  to  recoyer  pensJties  unoer  the  Cos.  Act,  1862, 
and  Life  Assur.  Cos.  Act,  1870,  pending  a  petition  for  winding  up  the  co. : 
Briton  Mutual  Assce,  Assoc,,  32  Ch.  D.  503. 

FBAOnOB  OBNEBALLY. 

With  respect  to  staying  and  consolidating  causes,  the  practice,  which  in 
this  respect  is  not  substantially  altered,  has  been  l^t  where  two  or  more 
suits  relating  to  the  same  subject-matter  are  pending  in  different  branches 
of  the  Court,  proceedings  in  one  or  more  of  them  haye  been  stayed :  see  Dan. 
1664 ;  Morg.  446. 

Or  a  suit  commenced  in  one  branch  of  the  Court,  when  another  relating  ^  J^ 
to  the  same  subject-matter  is  pending  in  another  branch,  will  be  transferred  J 
to  the  latter.    And  the  Pit  who,  knowing  of  the  first,  has  instituted  the 
second  suit,  must  pay  the  costs  of  the  application  to  transfer ;  but,  before    ^ 
moying,  the  Pit  in  the  first  should  apply  for  a  consent  to  the  transfer: 
Lyall  y.  Weldhen,  9  Ch.  287 ;  Bayers  y.  Corrie,  ib.  62 ;   Orrdl  y.  Busch,  6  Ch. 
467.    And  the  application  of  this  rule  is  not  affected  by  the  circumstance 
that  a  decree  has  been  made  in  the  second  suit :  Lucas  y.  Sigyers,  7  Ch.  517. 

So  ako  a  party  who  refuses  on  insufficient  grounds  to  consent  to  the 
transfer  from  one  Court  to  another  may  be  omered  topay  costs,  if  the 
notice  of  motion  asks  for  them :  Cocq  y.  Htmasgeria  Co.,  4  Ch.  415 ;  Be  Sharp, 
S.  y.  Bentall,  sup.  pp.  826,  829;  Houseman  y.H,,1  Ch.  D.  636. 

Where  both  the  consolidated  actions  proceed,  the  titles  of  both  are*retained, 
but  only  one  set  of  pleadings  is  deliyeied :  see  Martin  y.  Martin  A  Co.,  (1897) 
1  a  B.  429. 

When  by  general  order  a  cause  has  been  transferred  from  one  Judge  (of  the 
Chancery  Diyision)  to  another,  a  retransfer  wiU  not  be  ordered,  except  by 
consent,  where  it  would  delay  the  hearing :  Piatt  y.  Walter,  1  Ch.  471. 

The  application  to  consohdate  is  by  motion  or  under  the  summons  for 
directions :  Dan.  26. 

ADMUnSTRATIOK  ACnONB. 

The  question  of  consolidating  concurrent  actions  in  respect  of  the  same 
subject-matter  by  a  transfer  to  the  same  branch  of  the  Court  (Diyision),  or 
by  directing  which  action  shall  OToceed,  and  of  staying  the  others,  arises 
most  frequentiy,  in  the  Chancery  Diyision,  in  admon  proceedings.  A  decree 
for  admon  of  assets  being  in  tiie  nature  of  a  judgment  for  all  the  creditors, 
under  which  they  may  all  come  in  and  obtain  payment,  a  creditor  was 
stayed  from  proceeding  at  law  to  recoyer  his  debt :  Paxton  y.  Douglas,  8 
Ves.  621 ;  Jackson  y.  Leaf,  IJ.  &  W.  231 ;  Drewry  y.  Thacker,  8  Swa.  641  ; 
but  a  creditor  who  has  obtained  judgment  against  the  ezor  before  judgment 
in  an  admon  action  cannot  be  restrained  from  enforcing  his  judgement  :^  Be 
Womersley,  Etheridge  y.  W,,  29  Ch.  D.  567 ;  the  receiyer  m  that  action  being, 
howeyer,  directed  to  pay  the  debt  and  costs,  without  prejudice  to  the  question 
whether  they  were  to  be  allowed  to  the  exor :  S,  C. ;  and  see  PenneU  y.  Boy, 
3  D.  M.  &  df.  126 ;  Carron  Co.  y.  Madaren,  6  H.  L.  C.  416,  440,  for  a  state- 
ment of  the  principles  on  which  a  creditor's  action  after  admon  decree  was 
stayed.  And  similarly,  to  preyent  the  estate  from  being  wasted  by  a  mul- 
tiplicity of  litigation,  more  than  one  action  for  admon  of  the  same  estate  will 
not  be  allowed  to  proceed. 

The  practice  has  been  to  allow  thiEit  action  in  which  a  decree  has  first  been 
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obtained  to  prooeed,  and  to  stay  the  other  nnlesB  such  decree  has  been 
**  snapped  '*  or  unfairly  obtained,  or  the  second  action  has  been  improperlT 
instituted :  HarrU  y.  Gandy,  1  D.  F.  &  J.  13 ;  FroH  y.  Ward,  2  D.  J.  &  S. 
70 ;  Bhode$  y.  Barrd,  12  £q.  479 ;  or  unless  more  oomplete  and  beneficial 
relief  is  sought  by  and  can  be  obtained  in  the  second  action :  Be  McBatj 
FonUr  y.  Davis,  26  Gh.  D.  16 ;  Budgen  y.  Sage,  3  M.  ft  Or.  683 ;  Taylor  y. 
S&uthgate,  4  M.  ft  Cr.  203 ;  Underwood  y.  Jee,  1  Mac  ft  G.  276;  Pick/ord  y. 
Hunter,  6  Sim.  122  {in  which  case  the  decree  in  the  first  suit,  being  less  bene- 
ficial than  that  which  could  be  obtained  in  the  second,  was  not  allowed  to 
be  pleaded  in  bar) ;  PlunkeU  y.  Leuns,  11  Sim.  379;  Be  Taiee,  3  B.  J.  ft 
8.  402 ;  Hoakina  y.  Campbell,  2  H.  ft  M.  43 ;  As  Smith's  Estate,  M' Murray  y. 
MatKew,  33  L.  T.  804 ;  or  unless  questions  other  than  thoee  of  simple 
admon,  e,g,,  breaches  of  trust  or  charges  of  wiLful  default,  are  raised  in  the 
action  in  which  a  judgment  has  not  been  first  obtained :  see  Zambaco  y.  Cm- 
savetti,  11  £q.  439. 

A  second  and  more  comprehensiYe  suit  has  been  stayed  upon  the  Deft  in 
the  first  (the  admor)  undertaking  not  to  object  to  any  additions  to  the  decree 
thought  fit  to  be  made  by  the  Judge  in  Chambers :  Owyer  y.  Peterson,  26 
BeaY.  83;  Matthews  y.  Palmer,  11  W.  B.  610 ;  and  see  Vanrenen  y.  Piffard, 
13  W.  B.  425 ;  11  L.  T.  766 ;  and  Form  6,  sup. 

And  where  infants  are  Pits,  that  suit  will,  cceteris  partbiu,  be  preferred  in 
which  the  mother  is  next  friend :  Harris  y,  H,  10  W.  B.  31 ;  or  that  whidi 
is  most  for  their  benefit :  Virtue  y.  Miller,  19  W.  B.  406 ;  and  see  Fro^  y* 
Ward,  2  D,  J.  ft  S.  70. 

Two  admon  suits  haYing  been  instituted,  one  in  the  Palatine  Court  in 
which  a  decree  was  first  made,  and  the  other  in  the  Court  of  Chancery,  the 
latter  Court  refused  to  stay  the  proceeding  before  it,  as  the  entire  property 
to  be  administered  was  not  within  the  jurisdiction  of  the  Palatine  Ck>urt, 
though  if  it  had  been,  a  stay  would,  it  seems,  haYe  been  granted  :  Wynne  y. 
Hughes,  26  BeaY.  377 ;  and  see  Bradley  y.  Stel/ox,  1  N.  B.  221. 

Where  an  admon  action  and  a  partiiership  action  by  testator's  suryiving 
partner  were  in  different  branches  of  the  Court,  tiie  partnership  action  was 
transferred :  Davis  y.  2).,  48  L.  J.  Ch.  40. 

An  admor  whose  title  after  obtaining  an  admon  decree  has  been  displaced, 
will  be  liable,  by  not  submitting  to  an  appUoation  to  stay  proceedings  in  his 
suit,  to  the  costs  of  such  appHoation,  ana  will  not  get  the  costs  of  nis  own 
suit :  Houseman  y*  H,,  1  Ch.  D.  635. 


OOKDUOT  07  ACTION. 

After  consolidation  of  actions  for  the  same  object,  and  difference  of  opinion 
between  the  joint  Pits  as  to  the  course  to  be  adopted,  the  conduct  was  giYen 
to  those  of  the  Pits  who  had  not  been  the  first  to  lake  stops  for  seyerance, 
though  their  interest  in  the  subject-matter  was  smaller :  Holden  y.  Silkstone 
Co.,  30  W.  B.  98 ;  45  L.  T.  531. 

If  the  first  action  is  stayed  by  reason  of  a  decree  in  a  second  action  first 
obtained,  the  conduct  of  the  proceedings  will  generally  be  giYen  to  the  Pit 
in  the  first  action:  Zambaco  y.  Casaavetti,  11  Eq.  439;  Kenyon  y.  K.,  35 
BeaY.  300;  Belcher  v.  B.,  2  Dr.  ft  S.  444;  Frost  y.  Ward,  2  D.  J.  ft  S.  70; 
and  this  rule  applies  though  the  first  action  was  in  the  Palatine  Court,  and 
the  second  (in  which  the  decree  was  obtained)  in  the  Chancery  DiYision : 
Be  Swire,  MellorY.  S.,  21  Ch.  D.  647,655,  C.  A.;  and  see  2'ownsend  y.  T., 
23  Ch.  D.  100,  C.  A. 

And  the  order  has  been  made  upon  terms  of  adding  to  the  judgment 
inquiries  in  respect  of  questions  raised  in  the  action  stayed :  see  Matthews  y« 
M.,  34  L.  T.  718;  Townsend  y.  T.,  23  Ch.  D.  100,  C.  A.;  Form  6,  sup. 
p.  833 ;  Drury  y.  Thorn,  sup..  Form  3,  p.  831. 

In  applying  the  rule,  special  circumstances  will  be  regarded,  e.^.,  the 
amount  of  the  interest  of  the  Pit  in  the  first  action,  and  his  object  in  bnnging 
it :  Be  Swire,  sup. ;  but  the  fact  that  the  first  Pit  was  a  purcmaser  of  roYcr- 
sionary  interests,  and  that  some  of  the  purchases  were  disputed,  was  not 
ground  for  depriving  him  of  the  conduct. 

Or  the  first  suit  may  be  partially  stayed,  with  liberty  to  Pit  to  proYO  under 
the  decree  in  the  second  for  what  ne  might  eYentually  establish  in  the  first : 


SECT,  in.']       Removal  of  Causes  and  Actions.  837 

Dryden  y.  Foster ^  6  Beay.  146 ;  see  also  Smith* a  Estate,  M* Murray  y,  Mathew, 
33  li.  T.  804;  Crowle  v.  Buasell,  4  0.  P.  D.  186. 

And  see,  on  this  question,  *'Admini8TBATI0N,"  Chap.  XIJY.,  inf.  p.  1524. 

In  the  case  of  cross  actions,  there  is  no  inflexible  rule  in  fayour  of  the 
first  Pit:  ThoTMon  y.  8.  E.  Rv,  Co,,  9  Q.  B.  D.  320,  C.  A.,  where  the  addon 
by  the  Pits,  on  whom  tiie  buraen  of  proof  lay,  was  allowed  to  proceed. 

For  form  of  summons  for  conduct  of  action,  see  D.  G.  F.  538. 

TEST  AcrnoN. 

The  practice  of  selecting  which  of  seyeral  suits  shall  proceed  has  been 
also  adopted  in  patent  cases,  sup,  pp.  649,  650 ;  and  when  the  patentee  is  suing 
seyeral  mfringers  simultaneously,  one  suit  has  been  selected  as  a  test  suit, 
and  proceedings  in  the  others  stayed  upon  an  imdertaking  by  the  seyeral 
Defts  to  abide  the  result  of  the  selected  suit:  Foxwell  y.  Webster,  4  D.  J.  &  8. 
77  ;  Amos  y.  Chadwick,  4  Ch.  D.  869,  sup.  p.  833.  Although  the  order  con- 
tained no  express  proyision  to  that  effect,  we  Court  has  |x>wer  to  substitute 
another  of  the  actions  as  the  test  action,  where  the  original  action  has  by 
some  accident  failed  to  be  a  real  trial  of  the  matters  in  issue  therein :  8.  C, 
9  Ch.  D.  469;  followed  in  Bennett  y.  Ld,  Bury,  5  C.  P.  D.  339,  where  thirty- 
eight  actions  had  been  brought  against  tiie  Defts  as  directors  of  a  co.  in  re- 
spect of  sums  deposited  for  inyestoient ;  and  see  CcUedge  y.  Pike,  56  L.  T.  124. 

Upon  neglect  of  Deft  in  a  test  action  to  appeal,  another  Deft  in  another 
action  was  substituted :  Briton  Medical  Life  Assur*  8oc,  y.  Jones,  60  L.  T. 
637.    And  see  B(mll  y.  Crate,  1  Eq.  388. 

PBEyALENOB  OF  FBAOTIOB. 

The  practice  of  consolidating  proceedings  has  also  been  adopted : 

—in  the  Privy  Council,  eee  Be  A.  G.  of  Victoria,  L.  E.  1  P.  C.  147; 

Hiddingh  y.  Denyssen^  12  App.  Ca.  107 ; 
—in  the  Q.  B.  D. :  see  Chitty's  Arch.  407 ; 
— ^in  the  Probate  and  Admiralty  Division:  see   The  Melpomene,  L.  B. 

4  A.  &  £.  129 ;    The  Helen  R,  Cooper,  L.  E.  3  A.  &  E.  339 ;  The 

Never  Despair,  9  P.  D.  34 ; 
— ^in  the  Court  of  Bankruptcy:  see  Exp,  Mackenzie,  20  Eq.  758;   and 

B.  Act,  1883,  s.  106;  Lee  and  Wace,  536,  538;  Wms.  on  Bkcy.  323; 
•  — ^in  the  House  of  Lords :  Re  Ooregum  Oold  Mining  Co,  of  India,  Roper  y. 

Wallroth,  Wallroth  y.  Roper,  (1892)  A.  C.  125. 


Section  III. — Behoval  of  Causes  and  Actions  from  and  to 

Inferior  Courts — Certiorari. 

1.  Order  for  Removal  of  Cause  from  Equity  side  of  Mayor^s  Court 
into  Chancery^  under  20  ^T  21  F.  c.  157,  ss.  20  and  52 — Con- 
solidation  of  Causes — Receiver  continued  in  Consolidated  Causes. 

<<  Let  the  above-mentioned  cause  of  B.  v.  P.,  now  pending  on  the 
Equity  side  of  the  Mayor's  Court  of  London,  and  the  decree  made  in 
the  said  cause,  and  all  proceedings  had  therein,  be,  pursuant  to  the 
proyisions  in  that  behalf  of  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  removed  from  out  of  the  Equity  side  of  the  said  Mayor's 
Court  into  the  Chancery  Division  of  this  Court,  and  be  assigned  to  the 
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y.-O.  — ;  And  Let  the  original  proceedings  filed  in  the  said  Major's 
Court  of  London,  or  office  copies  thereof,  be  brought  into  and  placed 
on  record  in  this  Oourt,  and  filed  with  the  record  in  the  said  cause  of 
N.  V.  P.,  1875,  N.  49 ;  And  Let  the  said  cause  be  henceforth  prose- 
cuted, and  the  decree  therein  be  carried  into  effect  in  this  Oourt,  as  if 
the  same  had  been  originally  made  by  this  Court,  and  been  intituled 
in  both  the  said  causes  of  B.  o.  P.  and  N.  v.  F. ;  And  Let  the  said 
causes  be  consolidated,  and  be  henceforth  carried  on  as  if  they  were 
one  cause ;  And  Let  the  conduct  thereof  and  the  carriage  of  the 
said  decree  be  conmdtted  to  the  Pit  N. ;  And  Let  the  costs  of  all 
parties  of  both  the  said  causes,  including  the  costs  of  the  motion 
of  the  Pit  N.  in  B.  t;.  P.,  in  the  Mayor's  Court,  be  costs  in  the 
said  consolidated  causes ;  And  Let  E.,  the  receiver  appointed  in  the 
said  cause  of  N.  o.  P.,  be  continued  as  receiver  in  the  said  consoli- 
dated causes." — ^Directions  that  the  receiver  leave  in  Chambers  his 
annual  account  as  receiver,  and  pay  his  balances  into  Court  to  the 
credit  of  the  said  consolidated  causes  of  N.  v.  P.,  1875,  N.  49,  and 
B.  0.  P.,  instead  of  in  manner  directed  by  the  order  dated  &c ;  And 
that  the  receiver  appointed  in  B.  v.  P.  be  discharged,  and  that  he  pass 
his  accounts  and  pay  any  balance  certified  to  be  due  from  him  into 
Court  to  the  credit  of  the  said  consolidated  causes  of  N.  v.  P.  &c.,  and 
B.  o.  P. ;  And  that  upon  such  payment,  or  if  no  such  balance  is  due, 
his  recognizance  be  vacated. — Nothardy.  Proctor  and  Blewitt  v.  Proctor 
(in  the  Mayor's  Court),  V.-C.  B.,  16  Nov.  1875,  B.  2872;  VicktrB  v. 
BteveM,  V.-C.  B.,  29  W.  E.  562. 

The  proceedings  in  Nothard  v.  Proctor  were  not  stayed,  but  were  con- 
soHdated  in  order  not  to  disturb  the  continuing  jieceiver's  security  already 
given  in  that  suit. 

For  forms  of  application,  &c.,  in  reference  to  removal  from  Mayor's  Court, 
see  D.  0.  F.  1002  et  nq, 

2.  Order  for  Writ  of  Certiorari  on  Ex  parte  Motion  to  remove 
Proceedings  from  the  Mayor* %  Court  itvto  Chancery. 

Upon  motion  &c..  Let  a  writ  of  certiorari  issue  directed  to  the  Lord 
Mayor  of  the  City  of  London  and  his  brethren  the  Aldermen  of  the 
said  city,  conmianding  them  to  certify  and  remove  (the  bill  of  complaint 
in  the  Pit's  bill  mentioned),  with  the  process  and  all  proceedings 
thereon,  into  this  Court,  and  to  stand  to,  observe,  and  perform  such 
order  and  decree  therein  as  the  circumstances  of  the  case  shall 
require. — Tracy  v.  The  Open  Stock  Exchange^  L.  C,  12  Deo.  1870, 
B.  3035. 

For  like  order,  and  for  service  of  the  writ,  and  of  the  hill  on  the  Deft's 
solr,  see  Davi^  v.  MacHmry,  L.  C„  25  Nov.  1867,  A.  2258  ;  3  Oh.  200. 

For  further  order  on  ex  parte  motion  that  the  writ  and  proceedings  returned 
therewith  be  filed  on  the  record ;  and  that  an  inquiiy  be  made  wnether  the 
Pit  is  able  to  prove  the  suggestions  made  in  the  bill  m  Chancery,  see  Daviee 
V.  MacHenrv,  V.-O.  W.,  11  Jan.  1868,  A.  41 ;  3  Ch.  202. 

And  for  tne  final  order,  on  summons,  to  vary  the  certificate  and  ex  parte 
motion  to  retain  the  bill,  that  the  certificate  be  considered  as  varied  by 
stating  Uiat  the  Pit  has  proved  the  suggestion  made  in  her  bill  that  neither 
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the  Pit  nor  the  Deft  were  reddent  within  the  juiisdiction  of  the  Mayor's 
Court ;  and  that  the  said  suit  be  retained,  see  Davie$  y.  MacHenry, Y.-O.^W., 
31  Jan.  1868,  A.  202 ;  3  Ch.  202. 


3.  Further  Order  to  retain  Suit  in  Chancery^  on  return  of  Writ^ 

tcithout  Inquiry. 

Upoir  motion  &c.,  Let  the  said  writ  and  the  proceedings  returned 
therewith  from  the  Major's  Court  of  the  City  of  London  in  a  suit  of 
Billing  and  others  v.  Tracy  and  others,  instituted  in  that  Oourt  by  the 
Defts  F.  B.,  G.  H.,  and  C.  H.,  and  the  Open  Stock  Exchange,  Limited, 
against  the  Fits  &c.,  be  filed  on  the  record  of  this  Court;  and  it 
appearing  by  the  bill  filed  in  the  said  Mayor's  Court  that  the  Fits  (in 
that  suit)  are  resident  out  of  the  jurisdiction  of  that  Oourt,  Let  the 
said  suit  of  Billing  and  others  y.  Tr€U)g  and  others,  be  retained  in  this 
Court.— 2Vacy  y.  Open  Stock  Exchange,  V.-C.  M.,  22  Deo.  1870,  B. 
3129;  11  Eq.  556. 

For  the  like  order,  see  Jones  y.  Hay^  Y.-C.  J.,  20  July,  1869,  A.  1964 ; 
8.  C,  17  W.  E.  996. 

For  a  further  order  by  consent  after  the  remoyal,  for  transfer  of  a  fund  in 
Courfc  in  the  cause  in  the  Mayor's  Oourt,  into  Chancery,  see  Billing  y.  Tracy, 
V.-C.  M.,  11  Jan.  1871,  A.  73;  11  Eq.  657. 

4.  Transfer  from  High  Court  to  County  Court. 

Upon  motion  by  counsel  for  the  Deft,  and  upon  hearing  counsel  for 
the  Fit,  Let,  pursuant  to  the  51  &  52  Y.  c.  43,  s.  65,  this  action,  which 
has  .been  assigned  to  the  Y.-C.  Sir  J.  Bacon,  be  transferred  to  the 
County  Court  of  &c.,  holden  &c. ;  and  for  that  purpose  Let  the  Fit,  on 
or  before  &c.,  lodge  with  the  registrar  the  documents  necessary  under 
the  County  Court  Bules,  0.  xxxin,  1,  to  complete  such  transfer ;  And 
Let  all  original  documents  filed  herein  be  transmitted  to  the  said 
County  Court. — Costs  of  application  at  discretion  of  County  Court 
Judge.— See  Davids.  Howe,  Y.-C.  B.,  27  June,  1884,  A.  904. 

For. forms  of  application,  &c.,  see  D.  C.  F.  994  e^  seq. 

5.  Re-transfer  from  High  Court  to  County  Court. 

Lbt  this  cause  (or  action),  which  was  instituted  in  the  County  Court 
of  — ,  holden  at  — ,  and  which  was  transferred  to  this  Court  by  the 
order  dated  the  —  day  of  — ,  be  re-transferred  to  the  said  County 
Court  of  — ,  holden  at  — ,  and  be  carried  on  and  prosecuted  in  the 
said  County  Court  [{if  so)  notwithstanding  the  subject-matter  thereof 
exceeds  the  limit  in  point  of  amount  to  which  the  jurisdiction  of  the 
County  Courts  is  limited]. 

For  like  order  by  consent,  see  Evaoks  y.  Hicks,  Field,  J.,  in  Chambers, 
22  Aug.  1876,  A.  1627. 

It  is  not  necessary  to  add  a  direction  to  the  Masters  to  return  the  papers : 
Hartley  y.  Barber,  Y.-Q,  M.,  23  Jan.  1873,  A.  61. 
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6.  Certiorari  Nisi  to  remove  Action  from  County  Court  to  High 

Court, 

Upon  the  appeal  of  P.  and  L.,  this  day  made  nnto  this  Court  from 
the  order  dated  ftc.,  and  upon  hearing  counsel  for  the  appellants,  Xiot, 
nnlees  the  Pit  S.  do  on  the  —  day  of  — ,  18 — ,  or  so  soon  thereafter  as 
counsel  can  be  heard,  show  sufficient  cause  to  the  contrazy  before  the 
Court  of  Appeal,  a  writ  of  certiorari  issue  to  remoye  this  action  into 
the  Chanceiy  Division  of  the  High  Court  of  Justice,  on  the  ground 
that  the  said  action  raises  a  question  of  the  validity  of  a  certain  con- 
tract for  sale  of  real  estate,  and  that  an  action  is  pending  in  the  said 
Chanceiy  Division,  in  which  the  appellants  are  Pits  and  the  said  S.  is 
a  Deft,  for  specific  performance  of  the  same  contract. — Simons  v.  Pearce^ 
0.  A.,  12  March,  1885,  B.  343. 

For  forms  of  application,  &o.,  for  removal  of  action,  see  D.  C.  F.  997  ei  aej. 

7.  Certiorari  to  remove  Plaint  from  County  Court  to  the  Sigh  Court. 

IJpoK  the  application  by  originating  summons  of  the  Deft  A.,  and 
upon  hearing  solrs  for  the  applicant  and  for  the  respondents  B.  and  C. ; 
And  the  Judge  being  of  opinion  that  it  is  desirable  that  the  said 
matter  should  be  tried  in  the  High  Court,  doth,  pursuant  to  51  &  52  V. 
c.  43,  s.  126,  order  that  a  writ  of  certiorari  issue  to  remove  the  said 
plaint,  No.  &c.,  between  &c.,  from  the  County  Court  of  &c.,  holden  at 
&c.,  into  the  Chancery  Division  of  this  Court ;  And  the  Masters  of  the 
Supreme  Court  of  Judicature  are  to  receive  and  file  the  same ;  And 
Let  the  said  plaint  when  removed  be  assigned  to  Mr.  Justice  Chitty, 
and  be  continued  and  prosecuted  in  this  Court  in  the  same  manner  as 
if  it  had  been  originally  commenced  therein  and  assigned  to  the  said 
Judge. — Haymen  v.  Cooper ^  Chitty,  J.,  20  May,  1890,  A.  758. 

8.  Certiorari  Absolute  in  the  First  Instance  to  remove  Action  after 
Judgment  from  County  Court  to  High  Court, 

Upon  the  application  of  C.  and  B.,  and  upon  hearing  the  sob  for 
the  applicant,  and  upon  reading  &c.,  Let  a  writ  of  certiorari  issue  to 
remove  the  plaint  between  the  said  C.  and  B.  as  Pits  against  B.  as 
Deft,  from  the  County  Court  of  Sussex,  holden  at  Brighton,  together 
with  the  record  of  the  judgment  thereon  obtained  in  the  said  Court, 
into  the  Chancery  Division  of  this  Court,  and  the  Masters  of  the 
Supreme  Court  of  Judicature  are  to  receive  and  file  the  same. — 
Chipperfield  v.  RiUt,  M.  B.  at  Chambers,  18  Nov.  1879,  A.  2174. 

9.  Cause  to  proceed  in  County  Court  notmthstanding  Subject-matter 

exceeds  Limit. 

By  consent,  Let  this  suit  be  carried  on  and  prosecuted  in  the  County 
Court  of  &c.,  holden  at  — ,  notwithstanding  the  subject-matter  thereof 
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exceeds  the  limit  in  point  of  amount  to  which  the  jurisdiction  of  the 
County  Oourts  is  limited  by  the  51  &  52  Y.  c.  43. — Tijin  y.  Mains, 
V.-C.  M.,  at  Chambers,  7  March,  1876,  B.  566. 

For  form  of  application,  see  D.  0.  F.  1001. 

10.  Further  Proceedings  to  be  taken  in  County  Court. 

UsTTAii  admon  decree. — ^liberty  to  apply. — "And  all  further  pro- 
ceedings in  this  matter  and  cause  are  to  be  taken  in  the  County  Court 
of  — ,  holden  at  — ."— i2tf  Lesler,  WardY.  L.,  M.  E.,  11  Dec.  1871, 
B.  3163. 

11.  The  likCy  in  Winding-up. 

''  And  Let  all  subsequent  proceedings  in  such  winding-up  be  had  in 
the  Cotmty  Court  of  — ,  holden  at  — ." — He  Birkenhead  Building  Soc, 
y.-C.  6.,  16  March,  1872,  A.  620. 

KOTES. 
BBICOVINQ  FBOOEEDIKQS  FROM  DTFESIOB  0OT7BT — OEBTIOnABI. 

For  the  practice  as  to  bills  of  certiorari  in  Chancery  where  an  eauitable 
right  was  sued  for  in  an  inferior  Court,  and  by  reason  of  the  limited  juris- 
diction the  Deft  could  not  have  complete  justice,  or  the  cause  was  not  within 
such  jurisdiction,  see  Dan.  1628;  L.  Bed.  p.  60  (ed.  1847). 

And  as  to  the  bond  to  be  entered  into,  and  where  the  facts  did  not  appear, 
the  inquiry  whether  the  suggestions  of  the  bill  were  preyed,  see  Dan.,  5th 
ed.,  p.  1431;  and  as  to  obtaining  the  certificate  enlarging  the  time,  and 
applying  to  yary  it,  see  Ih,  1432,  and  Davies  y.  MacHenry^  3  Ch.  200,  and 
cases  there  cited;  and  see  Lord  Bacon's  Orders,  r.  19;  1  ^fuiders,  112. 

Under  the  Jud.  Acts  the  proceeding  by  bill  of  certiorari  is  abolished  by 
O.  I,  1 ;  and  the  practice  as  to  issuing  this  writ  in  Chancery  is  now  similar 
to  that  of  the  other  Diyisions  of  the  High  Court :  see  Be  Royal  Liver  Friendly 
8oc.,  35  Ch.  D.  332. 

For  the  practice  hitherto  followed  as  to  issuine^  this  writ,  the  effect  of 
which  is  instantly  to  suspend  the  power  of  the  inferior  Court  in  the  cause 
which  it  remoyes ;  and  the  proceedings  under  it  in  the  Superior  Courts  of 
Common  Law  at  Westminster ;  and  for  the  form  of  the  writ,  and  in  what 
cases  bail  is  required,  and  when  leaye  to  issue  the  writ  is  necessary,  see  Ih, 
Chit.  Arch.  1557,  &c. 

As  to  quashing  the  writ  of  certiorari  and  awarding  &nrocedendOf  which  is  a 
judicial  writ  issuing  from  the  superior  Court  commanomg  the  Judge  of  tJie 
County  Court  to  proceed  with  the  cause,  see  Chit.  Arch.  1560. 

As  to  the  remoyal  of  plaints  from  the  County  Courts  by  certiorari  or  other- 
wise, see  Chit.  Arch.  1562;  Annual  County  Court  Practice,  Chap.  Y.,  230. 

Ajid  as  to  remoying  causes  from  inferior  Courts  after  judgment  for  the 
purpose  of  obtaining  execution  only,  see  Chit.  Arch.  ]  569 ;  51  &  52  Y.  c  43, 
8.  161,  in/,  p.  844. 

When  so  remoyed,  the  superior  Court  has  no  jurisdiction  to  inquire  into 
the  merits  or  the  regularity  of  the  proceedings  below :  Williams  y.  Bolland, 
1  C.  P.  D.  227. 

For  the  forms  of  the  affidayit  to  obtain  a  certiorari  from  a  superior  to  an 
inferior  Court,  and  of  the  writ,  and  other  proceedings  thereunder,  see  Chitty's 
Forms,  798—817 ;  D.  C.  F.  999  etseq. 

As  to  the  remoyal  of  a  cause  from  an  inferior  Court  by  writ  of  Jiaheas 
corpus f  where  the  Deft  is  in  custody,  see  Chit.  Arch.  p.  1555. 

Proceedings  in  an  action  commenced  against  a  friendly  society  in  the 
County  Coun  by  members  for  a  declaration  that  a  payment  was  ultra  vires 
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were  removed  by  certiorari,  the  piOTisions  in  the  Eiiendly  Societafls  Act, 
1875,  BB.  22  (d)  and  80,  snb-s.  10,  ae  to  reference  of  disputes  to  the  County 
Court,  being  held  to  be  permiasiye  only:  Be  Boyal  Liver  Friendiy  Sociefys  35 
Ch.  D.  332. 

A8  TO  THB  MATOB'S  OOITBT. 

By  the  Mayor's  Court  of  London  Procedure  Act,  1857  (20  &  21 Y.  c.  cbiL), 
s.  16,  no  cause  in  which  the  debt  or  damages  shall  not  exceed  502.  is  to  be 
removed  by  Deft  before  judgment  into  any  of  the  superior  Courts,  except  by 
a  Judge's  order,  or  on  giving  security :  but  the  Jud^  may  direct  a  oerUorari 
to  issue  without  seouri^ ;  and  as  to  such  removal,  see  sects.  17,  18,  19. 

By  sect  54,  "superior  Courts"  mean  any  of  Her  Majesty's  Superior 
Courts  of  Common  ijaw  at  Westminster ;  but  by  the  Jud.  Act,  1873,  s.  16, 
this  jurisdiction  is  transferred  to  the  High  Court  of  Justice,  and  may  be 
exercised  by  any  Division  thereof. 

By  the  20  ft  21  Y.  c.  clvii.  s.  20,  no  suit  on  the  Equify  side  of  l^e  MJayor^s 
Court  is  to  be  removed  into  Chancery  without  the  special  order  of  the  L.  C, 
M.  B.,  or  one  of  the  Y.-C.'s,  on  application  for  that  purpose ;  nor  then,  if  Hie 
Judge  considers  the  question  fit  to  be  tried  in  the  Mayor's  Court. 

By  sect.  52,  no  cause  is  removable  from  the  Court  otherwise  than  by 
certiorari,  or  bv  the  order  of  a  Jud|:e  of  a  superior  Couxt,  or  by  special  order 
of  the  L.  C,  it.  B.,  or  one  of  the  V.-C.'s;  and  every  writ  of  certiorariia  to  be 
returnable  immediately.  For  the  practice  as  to  the  removal  of  causes 
from,  and  generally  as  to  proceedings  in,  the  Mayor's  Court,  see  Glyn  and 
Jackson,  133. 

Under  clause  12  of  the  schedule  to  35  ft  36  Y.  c.  86  (applied  to  the  MJayor^s 
Court  bv  Order  in  Council  of  June  26,  1873),  a  Deft  cannot  have  his  action 
removed  merely  because  it  is  "  fit  to  be  tried  in  the  Superior  Court"  He 
must  satisfy  the  Judges  that  it  ought  to  be  so  tried,  or  is  more  fit  to  be  so 
tried  than  m  the  inferior  Court :  Banke  v.  HoUingeworth,  (1893)  1  Q.  B.  442, 
C.A. 

The  Pit,  upon  obtaining  the  writ  of  certiorari,  was  put  upon  an  under- 
tajking  to  justify  the  iwuin^  the  writ ;  and  an  inquiry  was  directed  whether 
Pit  had  proved  the  suggestions  in  his  bill :  Daviee  v.  MacHenry,  3  Ch.  202. 
But  if  the  want  of  jurisiuction  as  to  parties  or  subject-matter  appears  on  the 
face  of  the  proceedines  in  the  inferior  Court,  the  writ  of  certioraH  will,  it 
seems,  be  granted,  and  an  order  made  ex  parte,  without  further  evidence  or 
any  reference  to  Chambers,  that  the  suit  in  the  Mayor's  Court  be  retained  in 
Cfaiancery:  Tracy  v.  *Open  Stock,  Exchange,  11  £q.  556;  Jones  v.  Hey,  17 
W.  B.  996.  The  more  convenient  course,  however,  under  the  above  Act  is 
to  move  at  once  for  the  removal  of  the  cause,  as  in  Nothard  v.  ProdboTt  eup. 
p.  838,  and  t^e  motion  should,  as  in  that  case,  be  on  notice. 

Under  the  old  practice,  and  also  in  Daviee  v.  MacHenry,  sup,,  the  writ  of 
certiorari  issued  from  the  Petty  Bag  Office  (now  merged  in  tibe  Central  Office : 
B.  S.  C,  Jan.  1889),  the  proceedings  in  which  were  regulated  by  the  12  ft  13 
7.  c.  109 ;  but  iu  Jones  v.  Hey,  and  Tracy  v.  Open  Stock  Exchange,  eup.,  the 
writ  issueid  from  the  Becord  and  Writ  Office. 

As  to  removal  of  a  judgment  iu  the  Mayor's  Court,  whether  under  or 
over  201. ,  mio  the  superior  Court  for  the  purposes  of  execution,  see  sect!  48 
of  the  20  &  21  Y.  c^  dvii. ;  Paine  v.  Slater,  11  Q.  B.  D.  120,  C.  A;  Glyn  and 
Jackson,  133. 

And  see  Dan.  1635  et  eeq. 


coTnrrr  oottbt— tranbfeb  fbom  high  coubt  to  cotnrrT  court. 

By  County  Courts  Act,  1888  (51  &  52  Yict.  c  43),  s.  69,  any  action  or  matter 
pending  in  the  Chancery  Division  which  might  nave  been  commenced  in  a 
County  Court,  may,  on  me  application  of  any  of  the  parties  in  Chambers  to 
the  Judgd  to  whom  the  action  or  matter  is  attached,  be  transferred  to  the 
County  Court  in  which  the  same  might  have  been  commenced,  and  the  pro- 
ceedings aro  thereupon  to  be  carriea  on  in  the  County  Court,  with  the  usual 
right  of  appeal. 

After  an  order  for  transfer  has  been  made  the  High  Court  retains  JTuis« 
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diction  until  the  transfer  has  been  completed  by  aU  necessary  steps :  David 
T.  Howty  27  Oh.  D.  533,  G.  A. ;  but  thenceforward  the  jurisdiction  of  the 
High  Court  is  at  an  end:  Dvke  y.  Davis  J1893)  2  Q.  B.  107 ;  (1893)  2  Q.  B. 
260,  0.  A. ;  Harris  v.  Jvdge,  (1892)  2  a  B.  666,  667,  668. 

Where,  in  any  action  of  contract  brought  in  the  High  Court,  the  claim 
indorsed  on  the  writ  does  not  exceed  £100,  or  whei-e  such  claim,  *'  though  it 
originally  exceeded  £100,  is  reduced  by  payment,  an  admitted  set-on,  or 
otherwise,  to  a  sum  not  exceeding  £100,"  eitiier  party  may  at  any  time,  on 
application  in  Chambers,  obtain  an  order  that  such  action  be  tried  in  the 
County  Court,  unless  there  is  good  cause  to  the  contrary  (61  &  62  Y.  c.  43, 
8.  65). 

The  ''payment"  reducing  the  claim  must  be  payment  before  action 
brought :  Jaodgaon  y.  Bdl,  24  Q.  B.  D.  626,  C.  A. ;  and  see  Foster  y.  UsJier- 
woody  3  Ex.  D.  1 ;  secus,  under  the  repealed  Act  (19  &  20  Y.  c.  108),  where 
the  words  were  ''payment,  payment  into  Court,  admitted  set-ofl,  or  other- 
wise "  I  Gray  y.  Hopper,  21  Q.  B.  D.  246,  C.  A. 

The  set-off,  being  admitted  on  the  writ  by  the  Fit,  is  an  admitted  set-off : 
Lovefoy  r.  Cole,  (1894)  2  Q.  B.  861. 

Any  action  of  tort,  upon  affidavit  by  any  person  sued,  "  that  the  Fit  has 
no  yisible  means  of  paying  the  costs  of  the  Deft  should  a  yerdict  be  not 
found  for  the  Fit,"  may  be  sent  to  the  County  Court,  unless  the  Fit  giyes 
fuU  security  for  costs,  or  satisfies  the  Judge  that  he  has  a  cause  of  action  fit 
to  be  prosecuted  in  the  High  Court :  61  &  62  Y.  c.  43,  s.  66. 

The  Court  has  power  to  remit  although  there  is  a  counter-claim  for 
unliquidated  damages :  Cfuil/ord  y.  Lambeth,  (1896)  1  Q.  B.  92,  C.  A. 

The  action  remains  in  the  Hi^h  Court  until  the  Fit  has  lodged  the  original 
writ  and  the  order  with  the  registrar  of  the  County  Court  in  accordance  with 
the  section ;  and  oonsequentiy  until  that  has  been  done  the  High  Court  still 
has  jurisdiction  to  make  an  mterlocutory  order  in  the  action :  D'Errico  y. 
Samuel, {\%m)  1  Q.  B.  163,  C.  A.;  and  see  Delohbel-Flipo  y.  Varty,  (1893) 
1  Q.  B.  663. 

By  the  Jud.  Act,  1873,  s.  67  Tand  the  County  Courts  Act,  1888,  s.  187), 
sects.  66,  66,  and  69  of  the  Couniy  Courts  Act,  1888,  are  rendered  applicable 
to  "  all  actions  commenced  or  pending  in  the  High  Court  of  Justice  m  which 
any  relief  is  sought  which  can  oe  giyen  in  a  County  Court." 

The  enactment  is  to  be  construed  so  as  to  extend,  rather  than  limit,  the 
powers  of  the  Court :  see  Stokes  y.  S,,  19  Q.  B.  D.  419,  C.  A.,  where  it  was 
neld  that  an  action  of  slander,  though  it  could  not  be  commenced  in  the 
County  Court,  might  be  remitted  there. 

The  County  Court  has  no  jurisdiction  to  make  a  yesting  order  as  to  stock 
standing  in  tne  name  of  a  lunatic :  Be  Noyce,  n[892)  1  Q.  B.  642. 

Where  an  action  has  been  remitted  to  the  CounW  Court,  s.  118  does  not 
affect  a  sob's  right  to  recoyer  the  costs  previously  incurred  in  the  High 
Court :  Cubison  y.  Mayo,  (1896)  1  Q.  B.  246,  C.  A. 

And  see  Dan.  1622  et  $eq. 


TBAKBFBB  FROM  00T71VTY  00T7BT  TO  HIOH  OOUBT. 

By  the  County  Courts  Act,  1888  (61  &  62  Y.  o.  43),  s.  67,  the  jurisdic- 
tion of  the  County  Court  in  actions  or  matters  for  admon  of  estates, 
execution  of  trusts,  foreclosure,  redemption,  or  enforcement  of  charges, 
specific  peiformance,  or  reformation,  deliyein^  up,  or  cancellation  of  agree- 
ments for  sale,  purdiase  or  lease,  under  the  trustee  Acts,  as  to  the  mainten- 
ance or  advancement  of  infants,  as  to  partnership,  or  relief  against  fraud  or 
mistake,  extends  to  cases  in  which  the  subject-matter  as  defined  by  the  Act 
does  not  exceed  £600  in  amount  or  value,  as  the  case  may  be. 

By  sect.  68,  if  during  the  progress  of  any  such  action  or  matter,  it  is 
made  to  appear  to  the  Judge  tnat  tne  subject-matter  exceeds  the  prescribed 
limit,  the  yalidity  of  any  order  already  made  is  not  to  be  affected,  but  it 
becomes  the  duty  of  the  Judge  to  direct  the  action  or  matter  to  be  transferred 
to  the  Chancery  Division ;  and  the  whole  of  the  procedure  in  the  action  or 
matter  when  so  transferred  is  to  be  regulated  by  the  rules  of  the  Supreme 
Court.  But  any  party  may  apply  to  a  Jud^  of  the  C^iancery  Division  at 
Chambers  for  an  order  authonzmg  and  directing  the  action  or  matter  to  be 
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oanied  on  and  proeecuted  in  the  County  Court,  notwithstanding  sach  excess 
in  amount,  and  the  Judge,  if  he  shall  deem  it  right  to  summon  Uie  other 
parties,  or  any  of  them,  to  appear  before  him  for  that  puipose,  after  hearing 
such  parties,  or  on  default  of  appearance  of  all  or  any  of  tliem,  shall  have 
full  power  to  make  such  order. 

A  transfer  will  not  be  ordered  under  the  section  where  ilie  administration 
has  been  substantially  completed  in  the  County  Court:  PrangneU  y.  P.,  62 
L.  J.  Ch.  346. 

By  the  County  Courts  Act,  1888,  s.  124,  no  judgment  or  order  of  a  County 
Court  Judge,  nor  action  or  matter  in  his  Court,  is  to  be  removed  hj  certiorari 
or  otherwise  into  any  other  Court  whatever,  except  in  the  manner  in  the  Act 
mentioned.  By  sect.  126,  the  Hieh  Court  or  a  Judge  thereof  is  empowered 
to  order  the  removal  into  the  Hign  Court,  by  writ  of  certiorari  or  otnerwise, 
of  any  action  or  matter  commenced  in  the  Counter  Court,  if  it  is  deemed 
desirable  that  the  action  or  matter  should  be  tried  in  the  High  Court,  and 
any  terms  may  be  imposed  as  to  payment  of  costs,  giving  security  or  other- 
wise. By  sect.  129,  tine  grant  of  an  order  or  summons  to  show  cause  why  a 
writ  of  oertiorari  should  not  issue,  is,  if  the  High  Court  or  Judge  so  directs, 
to  operate  as  a  stay  of  proceedings,  until  determination  of  such  order  or 
summons  or  further  order.  By  sect.  132,  when  the  grant  of  a  writ  of 
certiorari  has  been  refused  by  the  High  Court  or  Judge,  no  other  Court  or 
Judse  msLj  grant  such  writ,  but  this  does  not  affect  the  right  of  appealing, 
or  01  making  application  for  the  writ  on  different  grounds. 

By  Jud.  Act,  1873,  s.  90,  it  is  provided  that  where  in  any  proceeding 
before  any  inferior  Court  any  defence  or  counter-claim  of  the  Deft  involves 
matter  beyond  the  jurisdiction  of  such  Court,  it  shall  be  lawful  for  the  High 
Court,  or  any  Division  or  Jud^  thereof,  to  order  that  the  whole  proceeding 
be  transferred  from  such  inf enor  Court  to  the  High  Court,  or  to  any  Division 
thereof ;  and  in  such  case  the  record  in  such  proceeding  shall  be  transmitted 
by  the  registrar  or  other  proper  officer  of  the  inferior  Court  to  the  High 
'  Court ;  and  the  same  shall  thenceforth  be  continued  and  prosecuted  in  ti^e 
High  Court  as  if  it  had,  been  originally  commenced  therem.  Accordingly, 
after  transfer  from  the  County  Court  to  the  Chancery  Division,  the  Pit  us 
not  entitled  to  discovery  and  production  except  according  to  the  rules  and 
practice  of  the  High  Court :  Daviea  v.  WiUiams,  13  Ch.  D.  550 ;  and  service 
out  of  the  jurisdiction  is  thenceforth  regulated  by  O.  xi,  and  not  by  the 
County  Court  Eulee,  1889,  O.  Li,  23:  Wood  v.  Middleton,  (1897)  1  Ch. 
151.  As  to  jurisdiction  of  inferior  Courte  in  counter-claims,  see  Jud.  Act, 
1883,  s.  18. 

The  practice  as  to  the  transfer  of  proceedings  from  the  County  Court  to 
the  High  Court  under  these  provisions  is  now  regulated  by  Cotinty  Court 
Bules,  1889,  O.  xxxrrr. 

For  instances  of  a  transfer  from  the  Coun^  Court  to  the  Court  of  Chancery, 
under  28  &  29  Y.  c.  99,  s.  3,  see  Baker  v.  Wait,  9  Eq.  103 ;  Birks  y.  SUver^ 
woody  14  Eq.  101 ;  Thomson  v.  Flinn,  11  Eq.  415. 

The  effect  of  liie  order  of  transfer  is  to  put  an  end  to  the  jurisdiction  of 
the  County  Court  Judge,  who  cannot,  after  directing  a  transfer,  go  on  to 
give  directions  as  to  the  costs :  Hares  v.  Lea,  10  Eq.  683. 

So,  also,  when  a  testamentary  cause  had  been  transferred  from  the 
Probate  to  the  County  Court,  the  Probate  Court  had  no  power  to  make  an 
order  as  to  coste  incurred  before  the  transfer :  Madeur  v.  M.,  L.  B.  1  P.  ft  IL 
604. 

By  the  County  Courte  Act,  1888,  s.  151,  if  a  Judg^  of  the  High  Court  is 
satisned  that  a  party  against  whom  a  County  Court  judgment  for  more  than 
£20  has  been  obtained  has  no  goods  or  chattels  which  can  be  conveniently 
taken  in  satisfaction,  he  may  order  a  writ  of  certiorari  to  issue  to  remove  tJie 

J'udgment  into  the  High  Court,  and  when  so  removed  it  is  to  have  the  same 
orce  and  effect,  and  the  same  proceedings  may  be  had  thereon,  as  in  the  case 
of  a  judgment  of  the  High  Court. 

Certiorari  does  not  lie  to  bring  up  an  order  of  a  County  Court  Judge  made 
when  exercising  bankruptcy  jurisdiction :  Skinner  v.  IforthaUerton  County 
Court  Judge,  (1899)  A.  C.  439,  H.  L. ;  (1898)  2  a  B.  680,  C.  A. 

As  to  the  transfer  of  winding-up  proceedings  from  the  County  Court  under 
the  Cos.  (Winding-up)  Act,  1890  (53  &  54  Y.  c.  63),  s.  3,  see  BeLaxonSCo,, 
(1892)  3  Ch.  31. 


F 
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CHAPTER  XXXV. 

CASE  SENT  FOR  THE  OPINION  OP  A  FOREIGN  OOURT- 
22  &  23  v.  0.  63,  OB  24  &  26  V.  o.  11. 


1.  Where  directed  to  be  settled  in  Chambers. 

Lbt  a  case  be  prepared  setting  forth  the  facts ;  And  Let  such  case 
and  the  questions  of  Scotch  law  arising  out  of  the  same  be  settled  by 
the  Judge,  for  the  purpose  of  ascertaining  whether  &c. ;  And  Let 
such  case  and  questions,  when  so  approved  and  settled,  be  remitted 
to  the  Court  of  &c. ;  And  the  said  Court  is  hereby  desired  to  give 
its  opinion  on  such  questions  upon  the  law  administered  by  the 
said  Court  as  applicable  to  the  facts  to  be  set  forth  in  such  case. — 
Adjourn  &c. 

For  order  directing  case  on  questions  of  Scotch  law  to  be  settied,  and 
remitted  to  the  Court  of  Session,  being  the  Superior  Court  of  Scotland,  see 
LordY.  Colvin,  V.-C.  K,  12  June,  1860,  B.  1237,  1  Dr.  &  S.  24;  8  W.  R. 
201. 

And  for  similar  order  as  to  further  questions,  without  prejudice  to  the 
former  order,  see  Lord  y.  Colvin,  Y.-O.  ^.,  3  March,  1865,  B.  463. 

For  like  order  as  to  the  validity  of  a  deed  of  appointment  according  to 
Scotch  law,  see  TopJiam  y.  D,  of  Portland,  ID.  J.  &  S.  678 ;  and  furuier 
order,  Ih,  680. 

For  form  of  application,  see  D.  0.  F.  982. 

2.  Where  Questions  under  Order  arose  in  Chambers. 

TJpoir  application  adjourned  from  Chambers  [Form  4,  p.  317],  This 
Court  doth  order  that  the  case  and  questions  of  (Hindoo)  law  arising 
out  of  the  same  which  have  been  approved  and  settied  by  the  Judge, 
and  are  set  forth  in  the  schedule  to  this  order,  be  remitted  to  (Her 
Majesty's  Supreme  Court  of  Judicature  in  Bengal) ;  And  the  said 
Court  is  hereby  desired  to  pronounce  its  opinion  on  the  questions 
contained  in  the  said  schedule  upon  the  law  administered  by  the  said 
Court  as  applicable  to  the  facts  set  forth  in  the  said  case. 

For  order  directing  case  for  opinion  of  High  Court  of  Judicature,  Bengal, 
see  Login  v.  Princes  of  Coorg,  30  Beav.  632,  16  Feb.  1862. 
The  above  forms  apply  also  to  foreign  Courts. 

3.  The  like — where  Order  made  in  Chambers. 

Let  the  case  and  questions  of  Scotch  law  arising  out  of  the  same, 
which  have  been  approved  and  settied  by  the  Judge,  and  are  identified 
by  the  signature  of  the  Master,  together  with  a  print  of  the  pleadings, 
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the  judgment,  dated  &c.y  and  copies  of  the  contract  of  marria^  dated 
&o.,  and  of  the  will  of  B.,  and  two  codicilB  thereto  referred  to  in  such, 
oaae,  and  respectivelj  identified  bj  the  initiab  of  the  Master,  and  bj 
the  signature  of  the  Bolrs  to  the  parties,  be  remitted  to  the  Court  of 
Session  in  Scotland ;  And  the  said  Court  (acting  by  either  of  its  divi- 
sions), is  hereby  desired  to  pronounce  its  opinion  on  such  questions 
upon  the  law  administered  by  the  said  Court  as  applicable  to  the 
facts  set  forth  in  the  said  case. — Heron- Mcucwell  v.  Stopford-Blair^  13 
Not.  1871,  B.  2884. 

For  similar  order  on  petition,  and  the  farther  hearing  to  stand  over  till 
after  the  return,  with  liberty  to  apply,  see  Cooper  t.  BenUy  Y.-C.  Hall, 
19  KoY.  1876,  A.  1998 ;  DylstB  y.  Jamieion,  M.  B.,  10  Noy.  1875,  A.  1680. 

4.  Order  remitting  Case  back  for  Error. 

This  action  coming  on  for  further  consideration  &c.,  and  upon 
hearing  the  judgment  &c.,  and  the  opinion  of  the  High  Court  of  &c.| 
in  &c.,  upon  the  case  and  questions  of  (Hindoo)  law  submitted  to  the 
said  Court  pursuant  to  the  said  order  dated  &c.,  read ;  And  it  being 
suggested  that  an  error  has  by  aoddent  crept  into  the  answer  con- 
tained in  such  opinion  to  the  8th  of  such  questions,  and  that  the  words 
"  her  heirs ''  have,  by  a  clerical  error,  been  substituted  for  **  his 
heirs" ;  Let  the  hearing  of  this  action  on  further  consideration  stand 
oyer ;  And  Let  the  said  case  and  opinion  be  remitted  back  to  the  said 
Court  of  &c.,  in  &c. ;  And  the  said  Court  is  hereby  requested  to  pro- 
nounce a  farther  opinion  on  the  8th  of  such  questions  upon  the  law 
administered  by  the  said  Court  as  applicable  to  the  facts  contained 
in  the  said  case. — Login  y.  Princess  of  Coorgy  M.  B.,  29  April,  1864, 
B.  1086. 

6.  Order  on  Case  sentjrom  Scothnd— 22  Sf  23  V.  c.  63,  «.  1. 

Upon  the  petition  of  A.  B.,  C.  D.  &c.,  and  upon  hearing  counsel  for 
the  Petr  and  for  the  respondents,  and  upon  reading  the  said  petition, 
the  case  approyed  by  the  Lord  Ordinary  in  an  action  of  multiple 
poinding  and  exoneration,  in  the  first  diyision  of  the  Court  of  Sessions 
at  the  instance  of  A.  B.,  pursuer  and  real  raiser,  and  E.  F.,  defender, 
and  an  interlocutor  dated  &c.  in  the  same  action,  remitting  the  same 
to  the  Chancery  Diyision  of  the  High  Court  of  Justice  in  order  that  \ 

an  opinion  of  the  Court  might  be  obtained  upon  the  questions  of  law 
stated  in  the  case. — Declare  &c. — Re  Sprot,  Chitty,  J.,  30  March,  1887, 
B.  505. 


NOTES. 

Bj  the  Britifih  Law  Ascertainment  Act  (22  &  23  Y.  c.  63)  s.  1,  in  any  action 
within  H.  M.'s  dominions,  the  Court  may  haye  a  case  prepared  setting  forth 
the  facts,  and  settle  the  questions  of  law,  and  make  an  order  remittmg  the 
same  to  a  superior  Court  in  any  other  part  of  H.  M.'s  dominions  for  its 
opinion ;  and  any  party  may  by  petition  obtain  the  opinion  of  such  Court ; 
Dy  sect.  2,  copies  of  each  opmion  are  to  be  certified  by  its  officer ;  by  sect  3, 
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any  party  may  lodge  sucli  copy  with  the  Court  sending  the  case,  and  give 
notice  of  motion  to  act  upon  it ;  and  such  Court  may  act  on  it,  as  on  a  case 
reseryed  or  special  verdict,  or,  if  before  trial,  submit  it,  as  there  mentioned, 
to  a  jury ;  by  sect.  4,  if  such  action  is  appealed  to  H.  M.  in  Council,  or  the 
House  of  Lords,  such  opinion  may  be  reyiewed,  if  a  judgment  of  the  Court 
may  be;  sect.  5  defines  **  action'*  and  '*  superior  Courts. 

Under  this  Act  the  Court  has  declinea  to  decide  on  a  case  sent  from 
Scotland  on  a  point  on  which  the  Scotch  law  was  the  same:  Brodie  y. 
Johmon,  3aBeay.  129. 

The  Foreign  Law  Ascertainment  Act,  1861  ^24  &  25  Y.  c.  11),  is  a  similar 
Act,  for  better  ascertaining  the  law  of  any  loreign  State  or  country  with 
whom  H.  M.*s  Goyemment  may  have  made  a  conyention  for  that  purpose, 
when  pleaded  in  Courts  within  H.  M.'s  dominions. 

The  Court  takes  judicial  cognizance  of  the  boundaries  of  foreign  States  : 
Foster  y.  Olohe  Venture  Syndicate^  (1900)  1  Ch.  811,  sup,  p.  156. 

For  formal  parts  of  case  and  opinion,  see  D.  C.  F.  982,  983. 
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CHAPTER  XXXVI. 

APPEALS. 


1.  Order  on  Appeal 

TTfon  motion  by  way  of  appeal  of  &e,,  this  day  [^or,  if  gtandinff  for 
judgment,  on  the  —  day  of  — ]  made  nnto  this  Court  by  counsel  for 
&c.y  from  the  judgment  [or  order  of  Mr.  Justice  F.],  dated  &c.  [or  if 
from  part  only — ^that  the  judgment  [or  order],  dated  &c.,  or  that  so 
much  of  the  judgment  &c.,  as  directs  &c.,  might  be  yaried  by  &a] ; 
And  upon  hearing  counsel  for  the  respondent  and  for  &c.,  And  upon 
reading  the  said  judgment  [or  order],  This  Court  [if  standing  for 
judgment — did  order  that  the  said  appeal  should  stand  for  judgment ; 
And  the  same  standing  this  day  in  the  paper  for  judgment  in  the 
presence  of  counsel  on  both  sides.  This  Court]  doth  order — 

If  the  judgment  ^c,  is  affirmed^  t.«.,  appeal  dismissed — that  the  said 
judgment  [or  order],  dated  &c.,  be  affirmed. 

^  the  judgment  Sfc,  is  discharged,  i.e.,  appeal  allowed — ^that  the  said 
judgment  [or  order],  dated  &c.,  be  discharged ;  And  it  is  ordered  &c. 
[add  consequent  directions,  ifang']> 

If  the  judgment  Sfc.  is  materially  varied  in  form — that  the  said  judg- 
ment [or  order],  dated  &c.,  be  varied,  and,  as  yaried,  be  as  follows, 
that  is  to  say  &c. 

If  the  judgment  ifc.  is  partially  varied — that  the  said  judgment  [or 
order],  dated  &c.,  be  varied  so  far  as  the  same  directs  &c. ;  And  it  is 
ordered  that  instead  thereof  &c.  [or  be  varied  by  omitting  the  (declara- 
tion) that  &c.] ;  And  it  is  ordered  that  &c.  [add  any  consequent  diree^ 
tions] ;  And  it  is  ordered  that  with  this  variation  tiie  said  judgment 
[or  order],  dated  &c.,  be  affirmed. 

If  accounts  or  inquiries  are  varied — that  the  said  judgment  [or 
order]  be  varied ;  And  instead  of  the  accounts  and  inquiries  thereby 
directed  [or  specify  any  account  or  inquiry  to  be  omitted^,  it  is  ordered 
that  the  following  accounts  and  inquiries  be  taken  and  made,  that  is 
to  say  &c. 

If  accounts  or  inquiries  are  added — ^that  the  said  judgment  [or  order], 
dated  &c.,  be  varied;  And  it  is  ordered  that,  in  addition  to  the 
directions  therein  contained,  the  following  further  accounts  and  in- 
quiries be  taken  and  made,  that  is  to  say  &c.  And  the  further  con- 
sideration &c.  is  adjourned. 

Costs. — And  it  is  ordered  that  (the  Deft)  B.  do  pay  to  (the  Fit)  A. 
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his  costs  [if  sOy  of  this  aotion  and]  occasioned  by  this  appeal  [if  90, 
including  his  costs  of  the  said  order],  such  costs  to  be  taxed  by  the 
taxing  master. 

If  deposit  made  by  way  of  security. — ^And  it  is  ordered  that  the  sum« 
of  £ —  in  Oourt  to  the  credit  &c.,  "Securitj  for  costs  of  the  (Pit's) 
tippeal/'  be  paid  to  (the  Pit)  A.  [or  to  (the  Deft)  B.]  on  account  of  his 
costs  of  this  appeal,  as  directed  in  the  Payment  Schedule  hereto ;  And 
it  is  ordered  that  the  costs  of  (the  Deft)  B.  of  this  appeal  be  taxed  &o., 
and  that  (the  Pit)  A.  do  pay  to  (the  Deft)  B.  the  balance  of  his  said 
costs  after  deducting  the  sum  of  £ —  mentioned  in  the  schedule  hereto. 

{Insert  in  Payment  Schedule.) 


Pay  oaah 

Pit  A.  or  Deft  B 

£     8.    d. 

2.  Appeal  dismissed^  Appellant  not  appearing. 
Thb  appeal  of  (the  Pit)  from  the  judgment  [or  order],  dated  &c., 
standing  this  day  in  the  paper  to  be  heard  before  this  Court  in 
presence  of  counsel  for  (the  Deft),  And  no  one  appearing  for  (the  Pit) 
in  support  of  the  said  appeal.  And  upon  hearing  counsel  for  the  said 
Deft,  This  Court  doth  order  that  the  said  appeal  do  stand  dismissed 
out  of  this  Court  with  costs,  to  be  taxed  by  the  taxing  master,  and 
that  (the  Pit)  A.  do  pay  to  (the  Deft)  B.  the  amount  of  his  costs  when 
taxed. 

3.  Appeal  from  an  Order  made  in  the  Chancery  of  the  County 

Palatine  of  Lancaster. 
Upon  motion  by  way  of  appeal  this  day  made  unto  this  Court  by 
counsel  for  &c.  from  the  order  dated  &c.,  made  in  the  Chancery  of  the 
County  Palatine  of  Lancaster  (Manchester  District),  And  upon  hearing 
&c.,  This  Court  doth  order  &c.  [Form  1,  p.  848]. — Ee  Manchester  Corp. 
Waterworks  Act,  C.  A.,  16  Feb.  1878,  A.  321. 

The  costs  of  the  hearing  in  the  Oounty  Palatine  Court  are  taxed  by  the 
district  registrar  of  that  Court ;  but  the  costs  of  an  appeal  are  taxed  by  the 
taxing  master  of  the  Supreme  Court :  see  Kevan  v.  Crawford,  Form  6,  inf, ; 
and  the  practice  on  such  an  appeal  is  in  all  respects  regulated  by  O.  lyui  : 
Lee  V.  NuUaM,  12  Ch.  D.  61,  0.  A. 

4.  Order  on  Cross-Appeal — 0.  lviii,  6— Co«^  in  County  Palatine 

of  Lancaster. 

Ufok  motion  by  way  of  appeal  this  day  made  unto  this  Court  by 
counsel  for  H.  that  the  judgment  dated  &c.,  made  on  the  hearing  of  this 
cause  by  the  Vice-Chancellor  of  the  County  Palatine  of  Lancaster  might 
be  yaried  by  &c.,  And  upon  hearing  &c.,  And  the  Defts  C.  and  £.,  his 
wife,  having  gp.yen  notice  to  the  said  Pit  and  to  the  Defts  F.  and  H., 
pursuant  to  the  6th  rule  of  0.  lviii  of  the  Rules  of  the  Supreme  Court,  of 
their  intention  to  contend  that  the  said  judgment  should  be  varied  by 
&c.,  This  Court  doth  order  that  the  said  judgment,  except  such  part  &c. 
{directions  for  taxation  by  the  District  Registrar  of  the  costs  of  C.  and  E. 
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of  the  original  hearing  oi  between  solr  and  client\  be  discharged,  and  that 
the  Pit's  action  do  stand  dismissed  ont  of  this  Oonrt  as  against  all  the 
Defts,  and  as  respects  the  Defts  C.  and  E.,  his  wife,  and  the  Defts  F. 
>  and  H.,  with  costs ;  And  it  is  ordered  that  the  Appellant,  the  Pit  K., 
do  paj  to  the  Deft  E.  the  amount  of  his  costs  when  taxed,  together 
with  their  further  costs  occasioned  by  this  appeal  and  by  the  said 
Deft  having  giren  the  said  notice  pursuant  to  the  said  6th  rule  of 
0.  Lvin,  such  last-mentioned  costs  to  be  taxed  by  the  taxing  master. 
— ^Plt  K.  to  pay  to  Defts  F.  and  H.  their  costs  of  the  hearing  and  of 
the  appeal. — Kevan  y.  Crawford^  C.  A.,  22  June,  1877,  A.  1625;  6 
Ch.  D.  29,  C.  A. 

For  an  order  on  appeal,  with  direction  to  tax  the  Fit  (ap]>ellant)  his  costs 
of  suit  and  of  the  appeal,  including  therein  the  costs  of  transcribing  the 
shorthand  writer's  notes,  and  of  printing  such  notes  and  the  evidence  for  the 

Purposes  of  the  appeal,  the  Deft  to  pay  such  costs  when  taxed,  see  Bigsby  v. 
Hckinson,  C.  A.,  20  Nov.  1876,  A.  2033 ;  4  Ch.  D.  24,  C.  A. 
Whore  costs  of  shorthand  notes  are  given  by  the  Court  of  Appeal,  the 
order  should  extend  to  '*  costs  of  the  appeal  and  of  shorthand  notes  of  the 
evidence  and  judgment" :  Singer,  Ac.  Co,  v.  Loog,  31 W.  B.  392 ;  52  L.  J.  Ch. 
288  ;  49  L.  T.  484. 


6.  Order  extending  Time  for  appealing. 

Upon  motion  this  day  made  &c.,  by  counsel  for  (the  Pit) ;  And  upon 
hearing  &o.,  And  upon  reading  the  judgment  [or  order],  dated  &c.,  an 
affidavit  &c.,  This  Court  doth,  notwithstanding  that  the  time  limited 
by  the  15th  rule  of  0.  lvtii  of  the  Eules  of  the  Supreme  Court  for 
giving  notice  of  appeal  from  the  said  judgment  [or  order]  has  expired, 
order  that  (the  Pit)  be  at  liberty  within  —  days  from  this  time  to  give 
such  notice  of  appeal. — [Add  directions  as  to  costs,  if  any. ^ 

For  form  of  application,  see  D.  C.  F.  731. 

For  order  where  the  time  for  appealing  was  extended  at  the  hearing, 
formal  notice  of  a  motion  for  that  purpose  being  waived,  see  Be  BaiUi^s 
Trusts,  C.  A.,  10  Feb.  1877,  A.  699 ;  4  Ch.  D.  785,  C.  A. 

For  order  refusing  a  motion  for  special  leave  to  appeal  after  the  proper 
time,  see  Craig  v.  FhiUips,  C.  A.,  19  Dec.  1877,  A.  2280;  7  Ch.  D.  249, 
C.  A. ;  Eadaile  v.  Payne,  40  Ch.  D.  52,  C.  A. 

For  order  dismissing  an  appeal  not  set  down  in  due  time,  see  Be  Mansel, 
Bhodes  v.  Jenkins,  C.  A.,  20  Feb.  1878,  B.  379;  7  Ch.  D.  711,  C.  A. 

And  for  subsequent  order  refusing  a  motion  to  extend  the  tune  for  bringing 
a  fresh  appeal,  see  S,  (7.,  C.  A.,  27  Feb.  1878,  B.  399;  7  Ch.  D.  712,  C.  A. 

For  order  dismissing  an  appeal  which  had  been  set  down  after  the  proper 
time  by  special  leave,  and  without  prejudice  to  any  objection,  see  Be  Nationcd 
Funds  Assurance  Co.,  0.  A.,  6  Dec.  1876,  B.  1988 ;  4  Ch.  D.  305,  C.  A, 

And  for  order  refusing  a  motion  to  advance  the  hearing  of  a  fresh  appeal, 
and  to  stay  proceedings  in  the  meantime,  the  second  appeal  having  been  set 
down  by  a  similar  order,  and  the  objection  of  time  being  taken  on  the  hearing 
of  the  motion,  see  S.  C,  C.  A.,  13  Dec.  1876,  B.  1968  ;  4  Ch.  D.  308,  C.  A. 


6.  Appeal — Leave  to  amend  on  Terms, 

Upon  motion  &c.  by  counsel  for  the  Pits,  and  upon  hearing  counsel 
for  the  Defts,  Let  the  Pits  be  at  liberty  on  or  before  &c.,  to  introduce 
by  amendment  into  their  statement  of  claim  the  words  "  And  the  said 
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Spence's  Patent  is  invalid  on  the  grounds  stated  in  the  particulars  of 
objections  to  be  delivered  with  their  amendment '' ;  and  the  Fits  by 
their  counsel  undertake,  if  they  so  amend,  to  allow  the  Defts  on  the 
question  of  the  validity  of  the  patent,  to  begin  and  have  u  reply ;  And 
Let  the  Fits,  if  they  so  amend,  pay  to  the  Defts  their  costs  occasioned 
by  this  appeal  to  be  taxed  &c.  as  between  solr  and  client,  and  also  all 
costs  incurred  by  the  Defts  and  thrown  away  in  consequence  of  the 
amendment  hereby  authorized  not  having  been  made  on  the  day  after 
the  date  of  the  order  dated  &c.,  including  the  costs  (if  any)  caused  by 
any  adjournment  of  the  action  rendered  necessary  by  reason  of  the 
said  amendment  being  made  or  authorized,  such  costs  to  be  taxed  &c., 
as  between  solr  and  client ;  And  if  the  Fits  do  not  amend  their  state- 
ment of  claim  as  hereinbefore  authorized,  Let  the  Fits  pay  to  the 
Defts  their  costs  occasioned  by  this  appeal. — Kurtz  v.  Spencey  0.  A., 
5  August,  1887,  A.  1385. 

7.  Order  of  Court  of  Appeal  discharging  Order  as  to  Costs  made  on 

wrong  Principle. 

Upon  motion  by  way  of  appeal  from  the  judgment  dated  the  —  day 
of  T-  &c.,  by  counsel  for  the  Fit,  and  upon  hearing  counsel  for  the 
Defts,  and  upon  reading  the  said  judgment  so  far  as  it  ordered  that  it 
should  be  referred  to  the  taxing  master  to  tax  the  costs  of  the  Defts 
of  this  action,  including  the  costs,  charges,  and  expenses  of  the  late 
Deft  F.  B.  as  trustee  as  between  solr  and  client,  and  that  the  funds  in 
Court  should  be  dealt  with  as  directed  by  the  Payment  Schedule 
thereto ;  Let  instead  thereof  the  Defts  J.  W.  B.  and  A.  H.  pay  to 
the  Fit  B.  B.  his  costs  of  this  action  and  of  this  appeal  to  be  taxed ; 
And  the  Defts  J.  W.  B.  and  A.  H.  by  their  counsel  alleging  that  the 
Deft  F.  B.,  deceased,  incurred  as  trustee  of  the  sum  of  £ —  in  the 
said  judgment  mentioned  certain  costs,  charges,  and  expenses,  not 
being  costs  of  this  action,  which  were  properly  payable  out  of  the  said 
sum  or  the  funds  representing  the  same ;  Tax  such  costs,  charges,  and 
expenses  (if  any) ;  Deal  with  the  funds  in  Court  as  directed  in  the 
Payment  Schedule ;  With  this  variation  affirm  the  said  judgment. — 
Liberty  to  apply.  [Payment  Schedule  directing  sale  of  new  consols, 
payment  of  costs,  charges,  and  expenses  (if  any)  to  be  taxed  under  the 
order,  and  payment  to  Pit  B.  B.  of  residue  of  funds  and  interest  after 
payment  thereout  of  such  costs  (if  any),  or  of  whole  funds  if  no  such 
costs.]— See  Bew  v.  £ew,  0.  A.,  2  Aug.  1899,  A.  1134  ;  (1899)  2  Ch. 
467,  C.  A. 

NOTES. 
JXTBISDICnON  OF  THE  OOTTET  OP  APPEAL. 

By  the  Jud.  Act,  1873,  s.  4,  the  Court  of  Appeal  is  to  have  and  exercise 
appellate  jurisdiction,  with  such  original  jurisdiction  as  after  mentioned  as 
maybe  incident  to  the  determination  of  any  appeal.  By  sect.  18,  there  is 
transferred  to  this  Court  all  jurisdiction  and  powers  of  the  L.  C.  and  Court 
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of  Appeal  in  GhanoeTy  in  the  exercise  of  his  and  its  appellate  juiiBdiction, 
and  of  the  same  Court  as  a  Court  of  Appeal  in  Bankruptcy ;  of  the  Court  of 
Appeal  in  Chancery  of  the  County  Palatine  of  Lanca!ster ;  of  the  Court  of 
the  Lord  Warden  of  the  Stannaries  and  his  assessors;  of  the  Court  of 
Exchequer  Chamber ;  and  of  the  Priyy  Council  on  appeal  from  any  judg- 
ment of  the  High  Court  of  Admiralty;  or  from  any  order  in  Lunacy. 

And  by  sect.  19,  the  Court  has  jurisdiction  to  hear  and  determine  appeals 
from  any  judgment  or  order  of  the  High  Court,  or  any  Judge  or  Judges  of 
it,  subject  to  the  provisions  of  the  Act  and  Rules  of  Court,  and  for  the 
purposes  of  the  hearing  and  determination  of  any  appeal,  and  of  the  amend- 
ment, execution,  and  enforcement  of  any  jud^pnent  or  order  made  on  any 
such  appeal,  has  all  the  power,  authority  and  jurisdiction  vested  by  the  Act 
in  the  High  Court  of  Justice. 

As  to  the  meaning  and  effect  of  the  section,  and  the  jurisdiction  conferred 
by  it  in  cases  of  luibeas  corpua^  see  Cox  v.  Hakes^  15  App.  Ca.  506,  528,  529 ; 
Reg,  V.  Barnardo,  Janes'  Ctue,  (1891)  1  Q.  B.  194,  C.  A. ;  S.  C.  {nom.  Bar- 
nardo  v.  AfcIIugh,  (1891)  A.  C.  388;  Bamardo  v.  Ford,  ChsmgeU  Case,  (1892) 
A.  C.  326. 

Where  a  person  has  been  discharged  from  custody  under  an  order  for  a 
Juiheas  corpus,  there  can  be  no  appeal:  Cox  v.  Hakes,  sup,;  but  an  appeal 
lies  from  an  order  of  the  Q.  B.  Division  for  habeas  corpus  to  bring  an  infant 
before  the  Court,  in  order  to  the  determination  of  the  right  to  custody :  Beg, 
y,  Bamardo,  Jones^  Cane,  sup. 

By  the  Jud.  Act,  1899  (62  &  63  V.  c.  6),  sect.  1 :  "Notwithstanding  any- 
thing in  sect.  12  of  the  Supreme  Court  of  Judicature  Act,  1875,  or  in  sect.  1 
of  the  Supreme  Court  of  Judicature  Act,  1890,  if  all  parties  to  an  appeal  or 
motion  before  the  hearing  file  a  consent  to  the  appeal  or  motion  being  heard 
and  determined  before  two  Judges  of  the  Court  of  Appeal,  the  appeal  or 
motion  may  be  heard  and  determined  accordingly,  subject  nevertheless  to 
the  same  right  (if  any)  of  appeal  to  the  House  of  Lords  as  if  the  hearing  and 
determination  had  been  before  three  Judges.  Provided  that  in  all  causes  or 
matters  to  which  any  infant  or  person  of  unsound  mind,  whether  so.found 
by  inquisition  or  not,  or  person  under  any  other  disability  is  a  party,  no 
such  consent  shall  be  given  by  the  next  friend,  guardian,  committee,  or 
other  person  acting  on  behalf  of  the  person  under  disability,  so  as  to  have 
the  same  force  and  effect  as  if  such  party  were  under  no  disability  and  had 
given  such  consent,  unless  with  the  previous  consent  of  a  Court  or  a  Judge, 
nor  so  as  to  make  such  consent  valid  as  between  any  committee  of  a  lunatic 
and  the  lunatic,  unless  with  the  previous  sanction  of  the  Lord  Chancellor  or 
Lords  Justices  sitting  in  Lunacy. 

<<  And  provided  also  that  if  two  Judges  having  heard  an  appeal  or  motion 
shall  differ  in  opinion,  the  case  shaU,  on  the  application  of  any  party  to  the 
appeal,  be  reargued  and  determined  by  three  Judges  of  the  Court  of  Appeal 
before  appeal  to  the  House  of  Lords." 

For  the  first  case  heard  before  two  Judges  of  the  Court  of  Appeal  under 
this  Act,  see  Be  Hope,  De  Cetto  v.  Hope,  (1899)  2  Ch.  679 ;  W.  N.  (99)  113, 
C.  A.    For  form  of  consent,  see  D.  C.  F.  733. 

The  original  jurisdiction  of  the  Court  of  Appeal  is  purely  incidental  to 
its  appellate  jurisdiction :  Flower  v.  Lloyd,  6  Ch.  D.  297,  301,  C.  A. ;  Glover 
r,  Oreenbank,  &c,  Co,,  W.  N.  ^76)  167;  Falcke  v.  Scottish  Imperial  Ins,  Co,, 
57  L.  T.  39 ;  35  W.  B.  794  (wnere  the  question  was  considered  whether  the 
jurisdiction  of  the  old  Court  of  Chancery  to  entertain  an  application  for  leave 
to  institute  proceedings  by  way  of  bill  of  review  has  been  taken  away) ;  and 
accordingly,  on  an  appeal  from  a  winding-up  order,  the  Court  of  Appeal 
cannot  hear  an  original  winding-up  petition  by  another  creditor  together 
with  the  appeal :  Be  Dunraven,  dtc.  Co,,  24  W.  B.  37  ;  33  L.  T.  371 ;  and  see 
Brown  V.  Collins,  25  Ch.  D.  57. 

Ajid  when  an  order  has  been  perfected  cmd  expresses  the  real  decision  of 
the  Court,  the  C.  A.  has  no  jurisdiction  to  alter  it  by  way  of  rehearing  on 
the  ground  of  misrepresentation:  Preston  Banking  Co,  v.  Allsup  &  sons^ 
(1895)  1  Ch.  141,  C.  A. 

The  appellate  jurisdiction  conferred  by  these  sections  is  wholly  unaffected 
by  the  enrolment  of  any  judgment  or  order,  as  enrolment  no  longer  affects 
the  right  of  appeal:  Hastie  v.  H,,2  Ch.  D.  304,  C.  A. ;  and  the  Court  of 
Appeal  has  no  jurisdiction  to  order  an  enrolment  to  be  yacated,  this  power 
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now  belonging  to  the  L.  C.  alone  :  Allan  v.  EL  Telegraph  Co.,  24  W.  E.  898 ; 
46  L,  J.  Oh.  336 ;  34  L.  T.  707. 

By  0.  Lvni,  1,  all  appeals  are  to  be  by  way  of  rehearing.  The  power  of 
rehearing  is  now  part  of  the  appellate  jurisdiction,  and  no  Judge  of  the 
High  Court  has  any  power  to  rehear  an  order :  Be  St  Nazaire  Co.,  12  Ch.  D. 
88,  C.  A.;  Preston  Banking  Co,  v.  Alhup,  (1896)  1  Ch.  141,  C.  A.,  and  as 
to  the  power  of  the  Coiirt  to  rectify  mistakes  in  judgments  or  orders, 
V.  sup.  p.  191  et  aeq. 

The  jurisdiction  of  the  old  Court  of  Chancery  as  to  allowing  proceedings 
by  way  of  review  is  still  exercisable  by  the  Ch.  D.  of  the  High  Court,  but 
an  acnon  of  review  can  now,  it  seems,  be  commenced  without  leave:  Be 
Scott  and  Alvarez,  {IS95)  1  Ch.  696,  per  Eekewich,  J. 

The  Court  of  Appeal  erants  relief  according  to  the  law  in  force  at  the 
time  of  the  hearing  of  uie  appeal:  Quilter  v.  Mapleson,  9  Q.  B.  D.  672, 
C.  A. 

Appeals  from  judgments  by  default  will  not  in  general  be  entertained, 
as  the  party  against  whom  judgment  has  been  given  in  his  absence  can 
apj^y  to  the  Court  of  first  instance :  Vint  v.  Hudspithy  29  Ch.  D.  322,  C.  A. 

The  Court  of  Appeal  does  not  regard  itself  as  bound  by  a  previous  decision 
as  to  which  the  Judges  of  AppecS  were  equally  divided:  T?ie  Vera  Cruz,  9 
P.  D.  96,  C.  A. 

By  the  Arbitration  Act,  1889,  s.  17,  the  Court  of  Appeal  has  all  the 
powers  conferred  by  the  Act  on  the  Court  or  a  Judge  as  to  references  under 
orders  of  the  Court. 

By  the  Chancery  of  Lancaster  Act,  1890,  s.  3,  the  jurisdiction  of  the 
Lancaster  Chancery  Court  is  assimilated  to  that  of  the  High  Court,  and  by 
sect.  4,  the  Court  of  Appeal  is,  as  to  all  judgments  and  orders  of  the 
Lancaster  Chancery  Court,  to  have  the  like  appeUate  and  original  jurisdic- 
tion as  the  Court  of  Appeal  now  has  or  may  have  under  any  future  Act  of 
Parliament  not  enactmg  to  the  contrary  with  respect  to  judgments  and 
orders  of  the  High  Court  or  any  Judge  thereof. 

As  to  appeals  from  the  Court  oi  Chancery  of  the  County  Palatine  of 
Durham,  see  Palatine  Court  of  Durham  Act,  1889,  and  as  to  appeals  from 
the  Bailway  Commissioners,  Bailway  and  Canal  Traffic  Act,  1888,  and 
R  S.  C,  10th  April,  1889. 

Under  sect.  10  of  the  Liverpool  Court  of  Passage  Act,  1893  (56  &  67  V.  c. 
37),  an  appeal  from  the  judgment  in  an  action  in  that  Court  lies  to  the 
C.  A.  :  Anderson  v.  Dean,  (1894)  2  Q.  B.  222,  C.  A. 

As  to  the  jurisdiction  of  the  Court  to  make  a  supplemental  order  imposing 
conditions  as  to  costs  or  otherwise,  see  Be  Scotvby,  8,  v.  S.,  (1897)  1  Ch.  741, 
C.  A.,  aup.  p.  126;  and  that  an  appeal  will  lie  from  an  order  entering  a 
cause  on  the  commercial  list,  see  Sea  Ins,  Co,  v.  (7arr,  (1901)  1  K,  B.  7, 
C.  A.,  sup,  p.  829. 

By  the  Jud.  Acts  (see  Jud.  Act,  1873,  s.  19,  and  Jud.  Act,  1894,  s.  1),  an 
appeal  is  given  from  every  judgment  or  order  of  the  High  Court,  with  the 
following  exceptions  (see  B,  v.  Walsall,  3  Q.  B.  D.  467,  460,  C.  A.) : — 

1.  Jnrisdictions  final  by  Statute. — By  the  Appellate  Jurisdiction  Act, 
1876  (39  &  40  V.  c.  59),  s.  20,  no  appeal  is  to  lie  from  the  High  Court  or 
any  Judge  thereof  to  the  Court  of  Appeal  in  cases  where  it  is  provided  by 
Act  of  Parliament  that  the  decision  of  any  Court  or  Judge,  whose  jurisdic- 
tion is  transferred  to  the  High  Court,  shall  be  final. 

By  Jud.  Act,  1881  (44  &  45  V.  c.  68),  s.  9,  appeals  under  the  Divorce  Act 
(20  &  21  V.  c.  85),  s.  65,  are  to  be  brought  to  the  Court  of  Appeal  (thereby 
substituted  for  the  full  Court  of  Divorce),  whose  decision  is  to  be  final, 
except  when  the  decision  is  upon  the  grant  or  refusal  of  a  decree  on  petition 
for  dissolution  or  nullity,  or  for  a  declaration  of  legitimacy,  or  upon  a 
question  of  law  on  which  the  Court  of  Appeal  gives  leave  to  appeal. 

2.  Appeals  from  Inferior  Courts.— By  the  Jud.  Act,  1873,  s.  45,  the 
determiuation  of  appeals  from  inferior  Courts  by  a  Divisional  Court  is  to  be 
final,  unless  special  leave  to  appeal  is  given  by  the  Divisional  Court. 

The  provisions  of  this  section  are  not  affected  by  the  Appellate  Juris- 
diction Act,  1876,  s.  20 :  Crush  v.  Turner,  3  Ex.  D.  303,  C.  A. ;  Thomas  v. 
Kelly,  13  App.  Ca.  606. 

The  Mayors  Court  being  an  inferior  Court  {Mayor,  ifkc,  of  London  y.  Cox, 
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L.  B.  2  H.  L.  239),  no  appeal  lies  from  the  decision  of  a  DiTisional  Court 
on  an  appeal  from  the  Mayor's  Court,  unless  by  special  leave :  Apple/ord  t. 
Judkin*,  3  C.  P.  D.  489.  C.  A. 

As  to  appeals  from  the  Mayor's  Court  on  demurrers,  see  Man  le  Blanche  ▼. 
Reuter'a  Telegram  Co.,  34  L.  T.  691. 

An  appeal  will  lie  with  the  leave  of  the  K.  B.  D.  from  an  order  of  that 
Division  upon  a  writ  of  certwrari,  affirming  an  order  of  quarter  sessions  as  to 
the  validity  of  a  rate :  WaUdll  Overseers  v.  L,  &  N.  W,  By.  Co,,  4  App.  Ca. 
30,  reversing  i?.  v.  WaUaJU  3  Q.  B.  D.  467,  C.  A. 

An  appeal  will  not  lie  from  an  order  of  the  Divisioncd  Court  refusing  leave 
to  appeal  from  a  County  Court :  Kay  v.  Briggs^  22  Q.  B.  D.  343,  C.  A. 

By  the  Jud.  Act.  1894,  s.  1,  sub-s.  5,  "  in  all  cases  where  there  is  a  ri^t 
of  appeal  to  the  High  Court  from  any  Court  or  person,  the  appeal  shall  be 
heani  and  determined  by  a  Divisional  Court  constituted  as  mav  be  prescribed 
by  Bules  of  Court ;  and  the  determination  thereof  by  the  Divisional  Court 
shall  be  final,  unless  leave  to  appeal  is  given  by  that  Court  or  by  the  Court 
of  Appeal." 

A  motion  to  review  the  findings  of  the  officicd  referee  and  to  enter  judg- 
ment accordingly  is  **an  appeaJ  to  the  High  Court  from  any  Court  or 
person  "  within  the  meaning  of  the  foregoing  enactment,  and  &e  decision 
of  the  Divisional  Court  is  therefore  final,  unless  leave  be  given  to  appeal : 
Diiglish  V.  Barton,  (1900)  1  Q.  B.  284,  C.  A. ;  Dan.  1043. 

By  O.  Lix,  4,  **  every  Judge  of  the  Hi^h  Court  of  Justice  for  the  time 
being  shall  be  a  Judge  to  hear  and  determine  appeals  from  inferior  Courts, 
under  sect.  45  of  the  principal  Act.  Ail  such  appeals  (except  Probate  and 
Admiralty  appeals  from  inferior  Courts,  and  from  justices,  which  shall  be  to 
a  Divisional  Uourt  of  the  Probate,  Divorce,  and  Admiralty  Division)  shall  be 
entered  in  one  list  by  the  officers  of  the  Crown  Office  Department  of  the 
Central  Office,  and  shall  be  heard  by  such  Divisional  Court  of  the  Queen's 
Bench  Division  as  the  Lord  Chief  Justice  of  England  shall  from  time  to  time 
direct." 

3.  Criminal  ][atteril.~By  the  Jud.  Act,  1873,  s.  47,  no  appeal  lies  from 
any  judgment  of  the  High  Court  in  any  criminal  cause  or  matter,  except  for 
some  error  of  law  apparent  on  the  record,  as  to  which  no  question  shall  have 
been  reserved. 

The  provision  has  reference  not  to  the  criminality  of  the  act  whidi 
originates  the  proceedings,  but  to  the  fact  of  the  cause  or  matter  in  which 
the  order  is  made  being  in  the  nature  of  a  criminal  proceeding:  Beg.  v. 
Bamardo,  23  Q.  B.  D.  305,  C.  A. 

"  The  intention  of  the  Jud.  Act  was  that  the  Court  of  Appeal  should  not 
interfere  in  the  criminal  matters  of  the  country":  Eoap.  Schofield,  (1891) 
2  Q.  B.  428,  432,  per  Bowen,  L.  J. 

This  section  is  not  confined  te  appeals  from  the  High  Court  when  sitting 
as  a  Court  for  the  consideration  of  Crown  cases  reserved,  but  extends  to  aU 
criminal  cases ;  and  therefore  it  has  been  held  that  there  is  no  appeal  from 
an  order  of  the  Q.  B.  Division,  discharging  a  rule  to  review  a  taxation  of 
the  costs  of  the  Defts  upon  a  criminal  mfonnation :  B.  v.  Steely  2  Q.  B.  D. 
37,  C.  A. ;  or  discharging  a  rule  for  a  certiorari  to  bring  up  to  be  quashed  a 
summary  conviction  for  trespass  in  pursuit  of  game :  B.  v.  Fletcher ,  2  Q.  B.  D. 
43,  C.  A. ;  or  from  a  decision  of  the  Divisional  Court,  reversing  a  conviction 
for  keeping  a  common  gaming-house,  even  though  the  Divisional  Court  has 
granted  leave  to  appeal  in  accordance  with  sect.  45 :  Blake  v.  Beech,  2  £x.  D. 
335,  C.  A. ;  or  refusing  to  grant  a  mandamus  to  compel  a  magistrate  to  state 
a  case  in  proceedings  as  to  a  nuisance  under  the  Public  Health  Act,  1875 : 
Exp.  Schojieldy  (1891)  2  Q.  B.  428,  C.  A. ;  or  to  hear  a  (Summons  under 
sect.  25  of  the  Weights  and  Measures  Act,  1878  (41  &  42  V.  c.  10) :  Beg.  v. 
Young,  61  L.  J.  M.  C.  42 ;  or  from  an  order  of  justices  under  the  Public 
Health  Act,  1875,  directing  works  to  be  done  for  the  abatement  of  a 
nuisance :  Beg.  v.  Whitchurch,  7  Q.  B.  D.  634,  C.  A. ;  or  an  information  for 
contravening  the  bye-laws  of  a  school  constituted  under  the  Elementary 
Education  Act,  1870  (33  &  34  V.  c.  75) :  Mellor  v.  Detiham,  5  Q.  B.  D.  467, 
C.  A. ;  or  an  order  for  attechment  for  contempt  iu  publishing  commente  calcu- 
lated to  prejudice  the  fair  trial  of  an  action:  O'Shea  v.  0*S.,  15 P.  D.  59,  C.  A. 

But  informations  in  the  nature  of  quo  warranto  {B.  v.  Collins,  2  Q.  B.  D. 
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30),  or  an  informatioii  under  the  Parliamentary  Oaths  Act,  1866  (29  Y.  o.  19), 
8.  6,  to  recover  penalties  {A,  G,  v.  Bradlaugh^  14  Q.  B.  D.  667,  C.  A.) ;  an 
order  for  attachment  for  disobedience  to  a  writ  of  habeas  corpus  {Beg.  v. 
Bamardo,  23  Q.  B.  D.  306,  0.  A.) ;  8.  C.  Cnom,  Bamardo  v.  McHugh),  (1891) 
A.  C.  388;  Bamardo  Y.Fordj  Oossage'a  Case,  (1892)  A.  0.  326;  or,  sembh, 
for  disobedience  to  an  order  to  attend  before  an  examiner :  Be  EvanSf  E.  v. 
NotoHy  (1893)  1  Ch.  252,  G.  A. ;  or  an  order  striking  a  solr  off  the  roU  made 
under  the  disciplinary  jurisdiction  of  the  Court  {Be  Hardwicky  12  Q.  B.  D. 
148,  C.  A.);  or  under  6  &  7  V.  o.  73,  s.  32,  for  permitting  his  name  to  be 
used  on  account  of  an  unqualified  person  [Be  Eade,  25  Q.  B.  D.  228,  G.  A.) ; 
or  an  order  discharging  a  rule  for  certiorari  to  remove  an  order  of  justices 
for  maintenance  of  a  nauper  into  liie  High  Gourt  {Beg,  v.  Pembertoriy  5  Q.  B.  D. 
95,  G.  A.] ;  or  an  order  to  enforce  payment  of  a  general  district  rate  under 
the  Public  Health  Act,  1875,  s.  256  [Southwark  and  Vauxhall  Water  Co.  v. 
Hampton  Urban  District  Council,  (1899)  1  Q.  B.  273,  G.  A.);  or  an  order  dis- 
oharjg^ing  a  person  from  custody  under  a  writ  de  contvmace  capiendo  issued  in 
a  suit  against  a  clerk  for  ecclesiastical  offences  under  the  Ghurch  Discipline 
Act  {Cox  V.  Hakes,  15  App.  Ga.  506),  are  not  criminal  matters  within  the 
exemption;  and  an  appeal  has  been  entertained  from  a  decision  of  the 
Divisional  Gourt,  on  a  conviction  in  a  penalty,  at  the  instance  of  the  Inland 
Bevenue  Board,  for  breach  of  the  excise  laws:  Howes  v.  Inland  Bevenue 
Board,  1  Ex.  D.  385,  G.  A. 

As  to  the  right  of  a  bankrupt  to  appeal  under  the  Bankruptcy  Act,  1883, 
68.  24,  103,  104,  from  an  order  committing  him  for  contempt,  see  Genese  v. 
Lascdlesy  13  Q.  B.  D.  901 ;  Be  Ashwin^  25  Q.  B.  D.  271,  G.  A. 

4.  Order  as  to  Costs. — ^By  the  Jud.  Act,  1873,  s.  49,  no  order  of  the  High 
Gourt  or  any  Judge  of  it  made  by  consent,  or  as  to  costs  only,  which  by  law 
are  left  to  tne  discretion  of  the  Gourt,  is  subject  to  appeal  except  by  leave  of 
the  Gourt  or  Judge  making  it. 

As  to  appeals  from  orders  made  by  consent,  v.  sup,  pp.  124 — 127. 

The  rme  against  appeals  for  costs  only  applies  especially  to  the  dis- 
missal of  an  action  without  costs :  Harris  v.  Aaron,  4  Gh.  D.  749,  G.  A. ; 
even  though,  by  reason  of  a  cross  appeal  or  other  matter,  the  whole  case 
has  been  heard  oefore  the  Gourt  of  Appeal :  Graham  v.  Campbell,  7  Oh.  D. 
490,  G.  A. ;  and  to  orders  in  interpleader  proceedings :  Hartmont  v.  Foster,  8 
Q.  B.  D.  82,  G.  A. ;  where  an  action  is  dismissed  for  want  of  prosecution : 
Snelling  v.  Pulling,  29  Gh.  D.  85,  G.  A. ;  to  an  order  for  inspection  of  Deft's 
property,  with  costs  to  Be  paid  by  Pit:  Mitchell  v.  Darley  Main  Colliery  Co,, 
10  Q.  B.  D,  457,  C.  A. ;  or  giving  out  of  a  fund  in  Gourt  the  costs  of  an  unsuc- 
cessful application  reasonably  made  for  the  purpose  of  ascertaining  the  fund : 
Butcher  v.  Fooler,  24  Gh.  D.  273,  G.  A. ;  or  ordering  a  third  paity  to  pay  the 
costs  of  an  unsuccessful  Deft :  Hornby  v.  Cardtvell,  8  Q.  B.  D.  329,  G.  A. ; 
or  depriving  of  costs  a  Pit  who  has  recovered  40a.  damages :  Florence  v. 
Mallinson,  65  L.  T.  354;  or  as  to  costs  of  examination  of  judgment  debtor 
under  O.  XLii,  34,  and  of  garnishee  proceedings:  Adlington  v.  Conyngham, 
(1898)2a  B.  492,  G.  A. 

Bnt  where  the  appeal  is  for  substantial  relief,  the  Court  of  Appeal  may 
make  any  such  order  as  might  have  been  made  by  the  Gourt  below,  mcluding 
an  order  as  to  the  costs  of  the  original  hearing :  see  Powell  v.  Jeinesbury, 
9  Gh.  D.  34,  G.  A.,  and  Form  1,  sup,  p.  848  ;  Davy  v.  Garrett,  7  Gh.  D.  472, 
490,  G.  A. ;  Kevan  v.  Crawford,  6  Oh.  D.  29,  40,  G.  A.,  Form  4,  sup,  p.  849, 
O.  LViii,  5 ;  and  an  appeal  will  be  entertained  if  the  Court  of  Appeal  is 
satisfied  that  the  Judge  has  not  exercised  his  discretion  but  has  applied  some 
rule  which  he  considered  as  excluding  it :  Bew  v.  B,,  (1899)  2  Gh.  467,  G.  A. 
(following  The  City  of  Manchester,  5  P.  D.  221 ;  and  not  following  Charles  v. 
Jones,  33  Gh.  D.  80j. 

And  an  order  allowing  costs,  charges,  and  expenses  to  a  trustee  is  not 
within  the  rule,  inasmuch  as  it  deals  with  distinct  claims  between  trustees 
and  c,  q,  t,,  not  merely  with  costs  necessarily  incident  to  proceedings  in  the 
High  Gourt,  and  therefore  in  its  discretion :  Me  Chennell,  Jones  v.  C,  8  Gh.  D. 
500,  G.  A. ;  nor  an  order  directing  Deft  executor  to  jmy  costs  on  the  ground 
that  he  has  caused  litigation  by  refusing  accounts :  Be  Pugh,  Lewis  v.  Frit- 
chard,  67  L.  T.  858 ;  or  allowing  a  trustee  costs  of  incidental  litigation,  being 
substantially  charges  and  expenses  in  the  admon  of  the  trust :  Be  Btddoes, 
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Ihwna  ▼.  CdUam,  (1893)  1  Ch.  M7,  C.  A. ;  or  depriying  a  Pit  residuary 
legatee  of  his  right  (prior  to  Rules  of  1883)  to  oosts  of  admon  actiou  out  of 
the  estate :  Farrow  v.  Austin,  18  Ch.  D.  68,  0.  A. ;  Be  M^Clellan,  M.  v.  Jf., 
29  Ch.  D.  495,  C.  A. ;  secus,  in  tiie  case  of  a  hostile  action  seeking  to  cham 
Deft  with  costs,  on  the  ground  of  misconduct :  WiUiaTM  y.  Jones,  34  Ch.  D. 
120,  C.  A. ;  and  that  a  trustee  is  entitled  ex  debito  jtutitice  to  his  costs  out  of 
the  trust  fund,  unless  some  special  Ground  is  shown  for  depoiying  him  of 
them,  see  Turner  y.  Hancock,  20  Ch.  D.  303,  C.  A. ;  dieapmoyijxg Be Hotkifu^ 
TrusU,  6  Ch.  D.  283,  C.  A. ;  and  see  jBe  Knighfa  WUl,  26  Ch.  D.  82,  C.  A. ;  32 
W.  B.  336.  417. 

And  an  appeal  will  lie  to  the  Court  of  Appeal  from  an  order  of  the  Lords 
Justices  directing  that  the  costs  of  an  inquury  into  the  mental  condition  of 
an  alleged  lunatic  should  be  paid  out  of  his  estate :  Be  Caihcart,  (1893)  1  Ch. 
466,  C.  A. 

But  an  appeal  from  an  order  for  payment  of  '*  costs,  charges,  and  ex- 
penses "  will  not  lie  as  to  "  costs  "  only,  if  the  order  is  light  as  to  '*  charges 
and  expenses" :  Bew  y.  B.,  (1899)  2  Ch.  467,  C.  A.  (following  Charlet  T. 
Jones,  33  Ch.  D.  80 ;  and  not  followiug  In  re  Chennell,  8  Ch.  D.  492). 

So  also  costs  properly  incurred  by  a  mortgagee  in  enforcing  or  in  relation 
to  his  security,  are  not  within  the  rule :  Be  Bio  Grande  del  Std  Co.,  5  Ch.  D. 
282,  C.  A. ;  CoUerell  y.  Stratum,  8  Ch.  295 ;  Johnstone  y.  Cox,  19  Ch.  D.  17, 
C.  A. ;  Podey's  Trustee  y.  Whetham,  33  Ch.  D.  76,  C.  A. ;  but  if  the  Court 
allows  them  there  can  be  no  appeal  by  the  mortgagor :  8.  C. ;  and  an  appeal 
lay  from  an  order  against  Deft  mortgagees  to  pay  the  costs  of  beneficiaries 
improperly  made  parties  by  the  Pits :  Be  Cooper,  C,  y.  Vesey,  20  Ch.  D.  611, 
C.  A. ;  and  from  an  order  determining  priorities  of  incumbrancers,  but 
directing  costs  of  all  parties  to  be  first  paid  out  of  the  fund :  Johnstone  y .  Ccx, 
19  Ch.  D.  17,  C.  A. ;  and  see  Butcher  y.  Pooler,  24  Ch.  D.  273,  C.  A. 

And  where  persons  are  made  parties  to  an  action  in  a  purely  representa- 
tiye  character,  and  no  relief  is  claimed  against  them  personally,  they  may 
maintain  an  appeal  for  costs:  EtheringUm  y.  Wilson,  1  Ch.  D.  160,  167, 
0.  A. 

An  order,  on  a  motion  to  commit  for  contempt,  that  the  person  alleged  to 
be  in  contempt  pa^r  the  costs  of  the  motion  may  be  appealed  against  by  him 
as  iayolying  a  decision  that  he  is  in  contempt :  Witt  y.  Corcoran,  2  Ch.  D. 
69,  C.  A. ;  and  as  being  "  an  appeal  against  the  finding  by  which  the  Judge 
clothes  himself  with  jurisdiction  to  inflict  costs  ** :  Stevens  y.  Met,  Dist.  By, 
Co.,  29  Ch.  D.  60,  C.  A. ;  and  see  Be  Milton,  63  L.  J.  Q.  B.  65  ;  60  L.  T.  170; 
32  W.  R.  238  ;  Be  Bradford,  Thursby  and  Farish,  16  a  B.  D.  635,  C.  A. ; 
but  not  by  the  applicant,  when  costs  are  to  be  costs  in  the  action,  as  this  is 
not  an  appeal  against  a  decision,  but  is  either  an  appeal  for  costs  only,  or  an 
appeal  against  the  Judge^s  discretion :  Aehworih  y.  Outram  (No.  2),  6  Ch.  D. 
943,  C.  A. 

An  appeal  will  lie  from  an  order  making  Deft  pay  the  whole  costs  of  an 
action,  although  the  Pit  has  no  right  to  sue :  D^s  y.  Fates,  18  Ch.  D.  76, 
C.  A. ;  or  imposing  payment  of  costs  as  the  condition  of  a  new  trial :  MeL 
Asylum  District  y.  Hill,  5  App.  Ca.  581 ;  or  ordering  costs  of  application  to 
be  paid  by  the  solr  personally  :  Be  Bradford,  <fcc.,  sup.  ;  or  exor  to  pay  costs 
of  admon  action,  as  haying  been  caused  by  his  refusal  to  furnish  accounts : 
Be  Pugh,  Letris  y.  Pritchard,  57  L.  T.  858 ;  or  an  order  of  a  Master  in  inter- 
pleader proceedings  dealing  extra  jur.  with  costs  of  action :  Hansen  y .  Maddoz, 
12  Q.  B.  D.  100. 

And  an  appeal  will  lie  upon  the  question  whether  special  grounds  exist, 
arising  out  oi  the  nature  and  importance,  or  out  of  the  difficulty  or  urgency 
of  a  case,  to  justify  the  allowance  of  costs  on  the  higher  scale  under  O.  liX,  9: 
Paine  y.  Chisholm,  (1891)  1  Q.  B.  531,  C.  A. 

Where  the  Judge  giyes  leaye  to  appeal,  the  Court  of  Appeal  will  still 
regard  his  discretion,  and  not  oyerrule  it,  except  for  disregard  of  principle 
and  misapprehension  of  facts :  Be  Qilhert,  O.  y.  Hudlestone,  28  Ch.  D.  649, 
O.A. 

6.  Orders  in  Chambers.— By  Jud.  Act,  1873,  s.  60,  every  order  made  by 
a  Judge  in  Chambers  (except  in  exercise  of  such  discretion  as  is  mentioned 
in  s.  49,  sup.)  may  be  set  aside  or  discharged  upon  notice  by  any  Divisional 
Court,  or  by  the  Judge  in  Court,  according  to  tne  course  and  practice  of  the 
particular  Division,  and  no  appeal  shall  lie  from  any  such  order,  to  set  aside 
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or  discharge  which  no  such  motion  has  been  made,  unless  by  special  leaye  of 
the  Judge  by  whom  such  order  was  made,  or  of  the  Court  of  Appeal. 

In  the  K.  B.  Division  (except  in  matters  of  practice  or  procedure,  as 
to  which  V.  inf,'\  an  appeal  from  a  Judge  in  Chambers  is  to  be  to  a 
Divisional  Court  (O.  uv,  23)  by  motion  within  eight  days  after  the  decision 
appealed  ^^ainst ;  or  if  no  Court  to  which  such  appeal  can  be  made  shall  sit 
within  such  eight  days,  then  on  the  first  day  on  which  any  such  Court  may 
be  sitting  after  the  expiration  of  such  eight  days. 

If  the  Divisional  Court  sits  within  the  eight  days,  but  not  for  the  purpose 
of  hearing  motions  on  the  eighth  day,  the  motion  must  be  made  within  the 
eight  days :  StirUng  v.  Du  Barry ^  5  Q.  B.  D.  66,  C.  A. ;  the  last  clause  of 
the  rule  being  only  intended  to  give  relief  where  no  Court  is  sitting  to  which 
an  application  can  be  made  for  extension  of  time  (under  O.  LXiv,  7) :  8,  Cm 

When  no  Court  is  sitting  within  the  eight  days,  the  extension  of  time 
should  be  almost  as  of  course :  WcUlingford  y.  Mutual  Society^  5  App.  Ca.  685. 

Two  clear  days'  notice  of  motion  bein^  required  by  O.  lit,  5,  the  notice 
must  be  given  within  five  days  after  the  decision ;  ana  it  must  be  for  a  day 
within  the  eight  days,  althou^  no  Divisional  Court  sits  within  such  days : 
Steedman  y.  Hakim,  22  Q.  B.  D.  16,  21,  C.  A. 

Notice  for  a  day  out  of  sittings  is  good :  Re  Coulton,  Hamling  y.  Elliott, 
34  Ch.  D.  22,  C.  A. ;  MauUin  v.  Bogers,  65  L.  T.  121 ;  bb  L.  J.  Q.  B.  377 ; 
34  W.  £.  592 ;  overruling  Daubney  v.  Shuttleworth,  1  Ex.  D.  53 ;  and  see 
Williams  y.  De  BoinvUle,  17  Q.  B.  D.  180,  where  amendment  of  such  a  notice 
was  allowed. 

Sect.  50  does  not  ^ve  a  right  to  appeal  from  an  order  in  Chambers  under 
an  Act  which  provides  that  there  sluJl  be  no  appeal:  Dodds  y.  Shepherd, 
1  Ex.  D.  75. 

If  a  party  appealing  to  a  Divisional  Court  does  not  appear,  he  cannot 
afterwards  appeal  to  the  Court  of  Appeal  against  the  judgment  given  in  his 
absence :  Walker  v.  Budden,  5  Q.  B.  D.  267,  C.  A. 

By  Jud.  Act,  1894  (57  &  58  Y.  c.  16),  s.  1,  sub-s.  4,  *'  in  matters  of  practice 
and  procedure,  every  appeal  from  a  Judge  shall  be  to  the  Court  of  Appeal." 

A  summons  for  review  of  taxation  of  a  solr's  bill  of  costs :  Re  Oddy^  (1895) 
1  Q.  B.  392,  C.  A. ;  an  appeal  from  a  Judge  at  Chambers  making  a  garnishee 
order  absolute :  Hockley  v.  Ansah,  44  W.  B.  666 ;  an  appeal  against  an  order 
of  a  Judge  at  ChaiQbers  giving  leave  to  Pit  to  enter  hnal  judgment  under 
O.  XIV,  r.  1 :  Cannon  Brewery  Co,  v.  Ghilhy,  75  L.  T.  407  ;  a  summons  asking 
for  an  interim  injunction  until  the  trial  of  the  action :  McHarg  v.  Universal 
Stock  Exchange,  (1895)  2  Q.  B.  81 ;  and  a  summons  in  Chambers  for  leave 
to  revoke  a  submission  to  arbitration  :  Re  Portland  Urban  District  Council  and 
Tilley  dk  Co.,  (1896)  2  Q.  B.  98 ;  are  respectively  matters  of  practice  and  pro- 
cedure within  the  section :  secus,  an  application  to  a  Judge  in  Chambers  for 
a  prohibition  to  restrain  an  inferior  Court  from  exceeding  its  jurisdiction, 
as  the  words  **  practice  and  procedure  **  mean  practice  and  procedure  in  the 
Hiffh  Court:  Watson  v.  Petts,  (1899)  1  Q.  B.  64,  C.  A. ;  an  application  by  a 
Dert  to  discharge  an  order  at  Chambers,  made  ex  parte,  giving  leave  to  serve 
the  writ  upon  mm  out  of  the  jurisdiction,  or  to  set  aside  the  service,  should 
be  made  by  a  summons  at  Chambers  and  not  by  motion  in  the  Divisional 
Court  or  in  the  Court  of  Appeal:  Black  v.  Dawson,  (1895)  1  Q.  B.  848,  C.  A. 

Notwithstanding  the  above  enactment  an  unsuccessful  litigant  in  Chambers 
in  the  Ch.  D.  has  still  three  alternatives,  viz.,  either  (1)  to  move  before  liie 
Judge  in  Court  to  discharge  the  order  made  in  Chambers,  or  (2)  to  have  the 
matter  adjourned  into  Coiut,  or  (3)  to  obtain  leave  from  the  Judge  to  ^  to 
the  C.  A.  direct  upon  his  certificate  that  no  further  argument  is  required ; 
but  with  a  view  to  preventing  delay  and  expense,  the  Court  will,  as  far  as 
possible,  discourage  motions  to  discharge  orders  made  in  Chambers :  Boake 
y.  SteveTiSon,  (1895)  1  Ch.  358. 

Where  either  or  both  parties  do  not  intend  to  accept  the  decision  of  the 
Judge  in  Chambers  as  final,  the  proper  course  is  to  ask  at  once  to  have  the 
summons  adjourned  into  Court  for  argument,  and  thus  save  time  and  avoid 
having  arguments  both  in  Chambers  and  in  Court :  Forrester  v.  Jones,  W.  N, 
(99)  78. 
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As  to  apneals  in  interpleader  proceedings,  v.  9up.  Chap.  XXIX.  p.  508. 

lu  the  Unancery  Division  the  motion  to  di8ch£U*ge  should  be  made  witiiin 
fourteen  days  after  the  order  was  pronounced,  or  tne  moving  party  first  had 
notice  of  it,  by  analogy  to  O.  Lym,  15,  as  to  appeals  from  interlocutory 
orders :  HeaUey  v.  Newton^  19  Ch.  D.  326,  C.  A. ;  Be  Leuns,  L.  y.  WiUianUt 
31  Ch.  D.  623.  C.  A. ;  Re  Norwich  Equitable  Co.,  Brasnett's  Case,  33  W.  E. 
270 ;  Re  Hardwidge,  W.  N.  (84)  204  ;  62  L.  T.  40 ;  Re  Elham  Valley  By.  Co., 
Dickson's  Case,  12  Ch.  D.  298 ;  Dickson  v.  Harrison,  9  Ch.  D.  243,  C.  A. ; 
and  this  whether  such  order  was  interlocutory  or  final :  Re  (riles.  Beat  and 
Personal  Advance  Co,  v.  Mitchell,  43  Ch.  D.  391,  C.  A. ;  Be  Johnson,  Man- 
chester Banky,  Beales,  42  Ch.  D.  505. 

Following  the  same  analogy,  the  fourteen  days  are  to  be  computed  from 
the  date  of  refusal,  when  no  order  is  made,  or  from  the  date  of  signing  and 
entering  or  otherwise  perfecting  the  order :  Heailey  y.  Newton,  19  Ch.  D.  326. 

A  motion  to  discharge  an  order  made  in  Chambers  is  not  an  '*  appeal," 
but  a  re-hearing:  Boake  y.  Stevenson,  (1895)  1  Ch.  358. 

Notice  of  motion  to  dischan^e  an  ex  parte  order  for  public  examination 
under  sect  8,  sub-sect.  3,  of  the  Cos.  (Winding-up)  Act,  1890,  ought  to  be 
given  within  a  reasonably  short  time:  Be  Civil,  Navai  and  Military  Out- 
fitters, Ld.,  (1899)  1  Ch.  215,  per  Wright,  J. ;  whether  the  time  for  giving 
such  notice  is  fixed  by  O.  Lyiu,  15,  qwxre :  8.  C. 

After  a  summons  has  been  fully  heard  by  the  Judge  personally  in  Chambers, 
further  evidence  will  not  be  received  on  motion  to  discharge  :  Be  Munns  and 
Lonaden,  50  L.  T.  356 ;  32  W.  B.  675. 

Where  the  only  objection  to  an  order  is  as  to  whether  it  can  be  made  on 
summons  under  a  particular  rule,  its  validity  must  be  questioned  at  the  time 
when  it  is  made :  Lhfott  v.  Neville,  W.  N.  (87)  35 ;  H(yrt(m  y.  Bosson,  W.  N.  (99)  38. 

Under  the  old  practice  an  appeal  could  be  brought  direct  from  an  order 
made  by  the  Judge  in  Chambers:  Saunders  y.  Druce,  3  Drew.  139;  if  an 
order  had  been  <&awn  up:  Vyse  y.  Foster,  10  Ch.  236;  or  if  the  Judge 
certified  that  the  case  had  oeen  sufficiently  argued  before  him  in  Chambers : 
Warrant  Finance  Co,*$  Case,  5  Ch.  88;  Stroughill  y.  OvUiver,  1  D.  &  J.  113 ; 
or  declined  to  adjourn  it :  Bidgway  y.  Newstead,  4  D.  &  J.  15 ;  Young  y. 
Thomas,  (1892)  2  Ch.  134,  C.  A. ;  Snowdon  v.  Metropolitan  Baihvay,  1  D.  J. 
&  S.  408  \sed  V.  McVeagh  v.  Croall,  11  W.  R.  385 ;  1  D.  J.  &  S.  399) ;  and 
leave  to  appeal  direct  from  an  order  made  in  Chambers  without  counsel 
was  obtained  from  the  Court  of  Appeal,  and  not  from  the  Judge  in  whose 
Chambers  the  order  was  made :  Alien  v.  Jarvis,  4  Ch.  616 ;  Warrant  Finance 
Co.*s  Case,  5  Ch.  88. 

In  order  to  save  expense  in  the  Ch.  D.  it  was  the  practice  to  entertain 
appeals  from  orders  made  in  Chambers  without  any  formal  application  for 
leave,  if  it  appeared  by  a  certificate  of  the  Master  or  by  the  order  {Murr  y. 
Cooke,  24  W.  B.  756),  or  otherwise,  that  the  matter  had  been  fully  argued 
before  the  Judge :  Be  Elsom,  Thomas  v.  ^.,6  Ch.  D.  346 ;  Dickson  y. 
Harrison,  9  Ch.  D.  243,  C.  A. ;  or  if  the  order  related  to  a  mere  point  of 
practice,  and  was  ex  dehito  justitixe :  Northampton,  <fcc.  Co.  y.  Midland  Waggon 
Co.,  7  Ch.  D.  500,  C.  A. ;  but  now  an  appeal  from  an  order  made  in  Chambers 
in  the  Ch.  D.  or  F.  D.  will  not  be  entertained  by  the  Court  of  Appeal  unless 
the  Judge  gives  leave  to  appeal  direct,  or  a  certificate  (which  in  practice  is 
rarely  granted,  see  Dan.  797)  that  he  does  not  wish  to  hear  the  case  further 
argued :  Be  Stnith,  Bigg  v.  Hughes,  9  F.  D.  68 ;  but  in  the  absence  of  a  certi- 
ficate the  appeal  was  entertained  where'  it  was  apparent  that  the  case  had 
been  fully  argued  before  the  Judge  in  Chambers :  Strong  y.  Carlyle  Press, 
(1893)  1  Ch.  268,  C.  A. 

Where  all  parties  have  been  heeurd  by  counsel  in  Chambers,  the  Master 
will  give  the  certificate  (for  form,  see  D.  C.  F.  512),  and  upon  it  the  parties 
may  go  direct  to  the  Court  of  Appeal:  A.  O.  v.  Llewellyn,  58  L.  T.  367 ; 
W.  N.  (88)  88 ;  and  in  such  a  case  it  is  not  necessary  or  proper  to  move  to 
discharge  the  order :  S.  C. ;  but  where  an  order  had  been  made  in  Chambers 
by  way  of  final  judgment  against  an  exor  on  originating  summons,  and  all 
parties  had  not  been  represented  by  counsel,  the  proper  course  was  to  move 
to  discharge  such  order:  Be  Somerville,  Downes  v.  S.,  56  L.  T.  424;  W.  N. 
(87)  79;  and  see  Be  Butler's  Wharf  Co.,  21  Ch.  D.  131  (where  it  was  said 
that  application  should  be  made  to  the  Judge  in  Chambers  to  adjourn  the 
summons  into  Court),  not  following  HoUoway  v.  Cheston,  19  Ch.  D.  516 
(where  it  was  said  that  the  proper  course  was  to  give  notice  of  motion  to 
discharge  the  order,  so  as  to  enable  the  Judge  to  give  his  reasons). 
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There  cannot  be  any  appeal  direct  from  a  certificate  merely  approved  by 
the  Judge :  Rhodes  y.  Ihidson^  4  D.  M.  &  G.  787 ;  Brigge  t.  Wilson,  5  D.  M. 
&  G.  12  ;  2  Eq.  Bep.  153. 

Appeals  from  an  exercise  of  discretion  by  a  Judge  in  Chambers  will  not  be 
entertained  by  the  Court  of  Appeal :  Qolding  y.  Wharton,  (S:c.  Co,,  1  Q.  B.  D. 
374 ;  24  W.  E.  423. 

In  Bhotlea  y.  i2.,  1  Ch.  483,  an  appeal  as  to  the  rejection  of  eyidenoe  on  an 
inquiry  in  Chambers  was  ordered  to  stand  oyer  to  come  on  with  any  motion 
to  vary  the  certificate. 

By  O.  LYin,  Id,  no  appeal  from  an  interlocutory  order  is,  except  by  special 
leave  of  the  Court  of  Appeal,  to  be  brought  after  the  expiration  of  fourteen 
days,  to  be  calculated  from  tiie  time  at  which  it  is  signed,  entered,  or  other- 
wise perfected,  or  in  case  of  the  refusal  of  an  application,  from  the  date  of 
such  refusal. 

There  is  no  right  of  appeal  to  the  House  of  Lords  from  the  refusal  of  the 
Court  of  Appeal  to  give  special  leave  under  this  order :  Lane  v.  Eadaile,  H.  L., 
40  W.  R.  65. 

Whether  a  Judge  can  rehear  in  Chambers  an  order  previously  made  there, 
but  not  drawn  up,  qttcere :  Be  Eyton,  Exp,  CJiarlesworthy  36  Ch.  V.  299,  C.  A. ; 
and  see  A,  G.  v.  Llewellyn,  W.  N.  (88)  88 ;  68  L.  T.  367. 

The  order  on  motion  to  discharge  is  in  all  Divisions  subject  to  api>eal  like 
any  other  interlocutory  order :  Dickson  v.  Harrison,  9  Ch.  I).  243,  245,  C.  A. ; 
and  see  Fox  v.  Wallis,  2  C.  P.  D.  45,  C.  A. 

6.  Exteiuion  of  Time.— By  the  Jud.  Act,  1894  (57  &  58  y.  c.  16),  s.  1, 
sub-s.  1  (a),  '*  no  appeal  shall  lie  from  an  order  allowing  an  extension  of 
time  for  appealing  crom  a  judgment  or  order." 

7.  Iitterloontory  Orders  or  JudgmentB.— Leave  to  appeal.— By  the  Jud. 

Act,  1894,  s.  1,  sub-8.  1  (b\  no  appeal  lies  ''without  the  leave  of  the  Judge, 
or  of  the  Court  of  A|)peal,  from  any  interlocutory  order  or  inteiiocutory 
judgment  made  or  given  by  a  Judge,  except  m  the  following  cases, 
namely : — 

(i.)  Where  the  liberty  of  the  subject  or  the  custody  of  infants  is  concerned ; 

and 
(ii.)  Cases  of  granting  or  refusing  an  injunction  or  appointing  a  receiver ; 

and 
(iii.)  Any  decLsion  determining  the  claim  of  any  creditor,  or  the  liability 
of  any  contributory,  or  the  liability  of  any  director  or  other  officer 
under  the  Companies  Acts,  1862  to  1890,  in  respect  of  misfeasance 
or  otherwise ;  and 
(iv.)  Any  decree  nisi  in  a  matrimonial  cause,  and  any  judgment  or  order 

in  an  Admiralty  action  determining  liability ;  and 
(v.)  Any  order  on  a  special  case  stated  under  the  Arbitration  Act,  1889  ; 

and 
(vi.)  Such  other  caaes,  to  be  prescribed  by  Eules  of  Court,  as  may,  in  the 
opinion  of  the  authority  for  making  such  rules,  be  of  the  nature  of 
•  final  decisions." 
By  sub-sect.  2,  ''  an  order  refusing  unconditional  leave  to  defend  an  action 
shall  not  be  deemed  to  be  an  interlocutory  order  within  the  meaning  of  this 
section." 

By  sub-sect.  3,  ''  No  appeal  shall  lie  from  an  order  of  a  Judge  giving 
unconditional  leave  to  defend  an  action." 

By  sub-sect.  6  *'an  application  for  leave  to  appeal  may  be  made  ex  parte 
or  otherwise,  as  may  be  prescribed  by  Bules  of  Court." 

A  motion  to  discharge  an  order  of  a  sinsle  Judge  of  C.  A.  is  not  an 
**  appeal " :  Bot/d  v.  Bischoffsheim,  (1895)  1  Ch.  1,  C.  A. ;  an  order  refusing 
to  commit  for  breach  of  an  undertaxing  does  not  '*  concern  the  liberty  of  the 
subject "  within  sect.  1,  sub-sect.  1 :  Bowden  y.  Yoxall,  (1901)  1  Ch.  1,  C.  A. 

8.  Judgments  obtained  by  Fraud. — ^Where  a  decision  of  the  Court  of 

Appeal  is  impeached  as  having  been  obtained  by  fraud,  the  proper  course  is 
not  to  apply  for  a  rehearing,  but  to  commence  an  original  action  in  the 
High  Court  to  set  aaide  the  judgment  on  the  ground  of  fraud :  Flower  v. 
Lloyd,  6  Ch.  D.  297,  C.  A. ;  Coh  v.  Langford,  (1898)  2  Q.  B.  36;  and  it 
seems  that  a  judgment  will  not  be  set  aside  merely  on  the  ground  of  perjury 
or  falsification  of  evidence :  8.  C,  10  Ch.  327,  C.  A. ;  B(iker  y.  Wadsworth, 
67  L.  J.  Q.  B.  301. 
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9.  Qrden  witiim  the  Bisoretion  of  the  Judge.— In  matters  witiiin  the 

diBcreton  of  the  Jud^  of  the  Court,  below,  the  Court  of  Appeal  has  cotnplete 

J'urisdiction,  but  declmes  to  interfere  except  in  extreme  cases,  or  where  tiie 
Tudse  has  dearly  proceeded  on  a  wrong  principle :  WaUon  v.  Bodwdl^  3 
Ch.  D.  380,  383 ;  Re  Martin^  Hunt  v.  Chainbers,  20  Ch.  D.  365,  C.  A. ;  Wal- 
Ungford  y.  Mutual  Sod*ty,  5  App.  Ca.  685 ;  Bew  y.  B,,  (1899)  2  Ch.  467, 
C.  A.,  sup,  p.  855 ;  and  therefore  appeals  will  not,  in  general,  be  entertained 
from  orders  on  applications  to  strike  out  pleadings :  Exp,  E.  dt  W.  India  Dock 
Co,,  Be  Clarke,  17  Ch.  D.  759,  C.  A. ;  OoldingY.  (Vharton  Co,,  1  Q.  B.  D.  374, 
C.  A. ;  Wai9on  y.  Bodwell,  3  Ch.  D.  380,  C.  A. ;  and  see  Cashin  y.  Cradoek, 
3  Ch.  D.  376,  C.  A. ;  unless  the  pleading  is  embarrassing,  so  that  the  order 
is  ex  dehito  justUia :  Datyy  y.  Oarrett,  7  Ch.  D.  473 ;  nor  Irom  an  order  that 
the  question  at  issue  be  stated  in  the  form  of  a  specicd  case :  Met,  Bd,  of 
Worke  y.  New  River  Co.,  2  Q.  B.  D.  67,  C.  A. ;  or  tried  in  a  particular  manner : 
Button  y.  Tohin,  10  Ch.  D.  558,  C.  A. ;  Re  Martin,  Hunt  y.  Chambers,  sup, ; 
Mangan  y.  Metropolitan  Electric  Supply  Co,,  (1891)  2  Ch.  551,  C.  A;  ex- 
plaining Jenkins  y.  Bushhy,  (1891)  1  Ch.  484,  C.  A. ;  or  referred  to  an  official 
or  special  referee :  see  Ormerody,  Todmorden  Mill  Co,,  8  Q,.  B.  D.  664,  C.  A. ; 
nor  from  an  order  for  security  on  a  debtor's  summons :  Exp,  Marshall,  5 
Ch.  D.  873,  C.  A. ;  nor  from  a  refusal  to  commit  for  contempt :  Ashworth  y. 
Outram  CSTo.  2),  5  Ch.  D.  943,  C.  A. ;  nor  an  order  for  examination  of 
persons  aeemed  to  be  capable  of  giying  information  under  sect.  115  of  tiie 
Companies  Act,  1862 :  Be  Gold  Co,,  12  Ch.  D.  77 ;  nor  an  order  refusing 
to  displace  debenture-holders*  receiyer  by  the  liquidator  of  the  co. :  & 
Stubhs,  Barney  y.  8,,  (1891)  1  Ch.  475,  C.  A. ;  nor  an  order  by  a  Judge  in 
Chambers  for  the  trial  with  assessors  of  an  issue  requiring  scientific  inyesti- 
gation :  Swyny  y.  North  Ecutem  By,  Co,,  74  L.  T.  88,  C.  A. ;  nor  an 
order  reyiewing  the  decision  of  a  taxing  master,  where  no  principle  is 
inyolyed :  Beat  and  Personal  Advance  Co,  y.  McCarthy,  18  Ch.  D.  362 ;  nor  an 
order  allowing  taxation  of  a  bill,  after  payment  on  the  ground  of  "  special 
circumstances,"  where  the  amount  inyolyed  is  small :  Be  Cheesman,  (1891) 
2  Ch.  289 ;  39  W.  R.  497;  and  see  Be  Harrison,  33  Ch.  D.  52,  C.  A. ;  Eo^. 
Stevenson,  (1892)  1  Q.  B.  609,  C.  A. 

As  to  the  competency  of  appeals  from  committals  for  contempt,  see  Beg.  y. 
Jordan,  W.  N.  (88)  152;  57  L.  T.  Q.  B.  483;  36  W.  B.  796;  Jarmain  y. 
Chatterton,  20  Ch.  D.  493,  C.  A  ;  Ashworth  y.  Outram  (No.  2),  5  Ch.  D.  943, 
C.  A. ;  or  from  a  direction  for  trial  by  an  official  referee,  see  Ormerod  y. 
Todmorden  Mill  Co,,  sup, ;  Dan.  1045. 

On  a  question  of  priyilege  for  documents,  no  appeal  will  be  allowed  from 
a  decision  of  the  Judge  at  Chambers  to  whom  the  documents  haye  by  consent 
been  submitted :  Bustrosy,  White,  1  a,B.  D.  423,  C.  A. 

On  the  question  whether  an  appeal  will  lie  from  the  opinion  of  the  K.  B.  D. 
on  a  case  stated  by  an  arbitrator  under  the  C.  L.  P.  Act,  1854,  s.  5  (now 
sect.  7  of  the  Arbitration  Act,  1889),  see  Jones  y.  Victoria  Dock  Co.,  2  Q.  B.  D. 
314,  C.  A. 

Leaye  to  appeal  to  the  House  of  Lords  on  a  question  of  discretion  will  not 
be  granted :  Be  Clarke,  Exp.  E,  and  W,  India  Dock  Co.,  11  Ch.  D.  759,  C.  A. 

10.  Order  in  exercise  of  consoltatiYe  jurisdiction.— No  appeal  lies  from 

a  decision  of  the  High  Court  of  Justice  upon  questions  submiUed  to  it  under 
sect.  29  of  the  LocS  Government  Act,  1888  (51  &  52  V.  c.  41),  the  juris- 
diction under  that  section  being  consultative  only,  and  not  judicial :  Eap, 
County  Council  of  Kent,  (1891)  1  Q.  B.  725,  C.  A. ;  and  where  a  special  case 
raises  for  decLsion  questions  of  fact  only,  the  judgment  of  the  Court  is  in 
the  nature  of  an  arbitrator's  award,  and  an  appeal  will  not  lie :  Burgess  v. 
Morton,  (1896)  A.  C.  136,  H.  L.  (where  H.  L.  reversed  the  judgment  of  C.  A. 
on  such  a  special  case  as  extra  cursum  curice), 

WHO  MAY  APPEAL. 

In  the  absence  of  any  special  provisions  in  the  Jud.  Acts  and  Bules  of 
Court  the  former  practice  remains  unaltered  on  this  point. 

In  the  case  of  suits  in  the  Court  of  Chancery,  all  persons  jMirties  to  the 
suit,  or  sei'ved  with  or  bound  by  the  decree,  might  appeal  from  it :  Bruff  y. 
Cohhold,  7  Ch.  217;  Ellison  v.  Thomas,  2  D.  J.  &  8.  18;  Giffardy.  Hart, 
1  Sch.  &  L.  386,  409 ;  Crawcour  y.  Salter,  30  W.  E.  329 ;  and  see  Osborne  y. 
Usher,  2  Bro.  P.  C.  314;  Dan.  1041. 
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One  of  several  Pits  can  appeal  against  his  co-Pits:  Jopp  t.  Wood^ 
2  D.  J.  &  S.  323 ;  and  alone  without  his  oo-Plts :  BeckeU  v.  Attvmd,  18 
Ch.  D.  54,  0.  A. 

In  a  representative  action,  a  dissentient  member  of  a  class  represented  by 
the  Pit  cannot  appeal  from  an  order  in  favour  of  the  class,  but,  semhle, 
should  applv  in  tne  Court  below  to  be  made  a  Deft :  WaUon  v.  Cave,  17 
Ch.  D.  19,  0.  A. 

Where  the  appellant  is  not  a  party  to  the  record,  he  can  onlv  appeal  by 
leave  to  be  obtained  on  motion  ex  parte  from  the  Court  of  Appeal :  Parmeter 
V.  P.,  2  D.  F.  &  J.  626 ;  Hodgson  v.  Clurke,  1  D.  F.  &  J.  394;  2  D.  F.  &  J.  626 ; 
lie  Markham,  M,  v.  M,,  16  Ch.  D.  1,  C.  A. ;  and  see  BruffY.  Cobbold,  7  Ch.  217; 
Dan.  1054 ;  D.  C.  F.  732 ;  Tn  re  Securities  Insurance  Co,,  (1894)  2  Ch.  410,  C.  A., 
where  the  leave  was  refused  to  creditors  who  had  not  opposed  a  scheme 
under  the  Joint  Stock  Cos.  Arrangement  Act,  1870  (33  &  34  V.  c.  104),  at 
the  meeting  of  creditors,  nor  appeared  before  the  Judge  when  the  order 
sanctioning  it  was  applied  for.  An  executor  of  a  deceased  party  who  has 
given  notice  of  appeal  may  prosecute  the  appeal  under  the  common  order  of 
revivor:  Ranson  v.  Fatton,  17  Ch.  D.  766,  0.  A. 

Leave  to  appeal  will  not  be  given  to  a  person  not  a  party,  unless  his 
interest  is  sudi  that  he  might  have  been  made  a  party  :  Crawcour  v.  Salter, 
30  W.  E.  329 ;  Be  Madras  Irrigatum  Co.,  23  Ch.  D.  248,  C.  A. ;  Be  Youngs, 
DoggeU  V.  Bevett,  30  Ch.  D.  421,  C.  A. 

A  Deft  who  has  since  the  trial  become  bankrupt  may  appeal  from  an  order 
for  an  injunction  without  the  trustee:  Deuce  v.  Mason,  41  jL.  T.  573. 

Where  a  trustee  had  not  been  appointed,  a  notice  of  appeal  by  the  receiver 
in  bankruptcy  was  ordered  to  be  amended  by  adding  the  petitioning  creditor, 
and  the  debtor:  Exp,  Chalmers,  11  Ch.  D.  911,  C.  A. 

As  to  the  principles  upon  which  leave  to  appeal  has  been  granted  to  liqui- 
dators under  the  winding-up  of  cos.,  see  Be  Silver  Valley  Mines,  21  Ch.  D. 
381,  C.  A.;  Be  City  and  County  Investment  Co.,  13  Ch.  D.  475,  C.  A.; 
Buckley,  342. 

Under  the  present  practice  an  uncertificated  bankrupt  cannot  appeal 
against  an  order  establishing  a  money  demand  which  had  been  proved  against 
his  estate :  Vale  v.  Oppert,  5  Ch.  D.  969,  C.  A. 

An  appeal  involving  a  question  of  status  was  allowed  to  proceed  notwith- 
standing the  appellant's  bankruptcy:  Gordon  v.  Merriacs,  10  App.  Ca. 
171  (Sc.). 

A  person  summoned  as  a  witness  under  sect.  115  of  the  Companies  Act, 
1862,  has  {semble)uo  locus  standi  to  appeal  against  the  order  directing  his 
attendance:  Be  Gold  Co.,  12  Ch.  D.  77,  C.  A. 

In  a  test  action  on  neglect  of  Deft  to  appeal,  a  Deft  in  one  of  the  other 
actions  may  be  substituted :  Briton  Medical  and  General  Life  Assce.  Soc,  v. 
Janes,  60  L.  T.  637. 

MODS  OF  APPEALINO— MOTIONS  B£F0RB  THB  OOUBT  OF  APPBAL. 

1.  Appeal  Motions. — By  O.  LYin,  1,  all  appeals  are  to  be  by  way  of  re- 
hearing, and  are  to  be  brought  by  motion  in  a  summary  way,  and  no  formal 
proceeding  is  necessary  other  than  notice  of  the  motion,  thus  substituting  a 
uniform  mode  of  appeal  for  the  several  modes  by  which  appeals  were  brought 
before  the  Jud.  Acts — t.^.,  petition  of  rehearing  in  the  case  of  a  decree  or 
decretal  order,  appeal  petition  in  the  case  of  an  order  on  petition,  and  appeal 
motion  on  a  two  days'  notice  in  the  case  of  an  order  on  motion  or  in 
Chambers. 

Appeal  motions  under  the  new  practice  are  perfectly  distinct  from  appeal 
motions  before  the  Jud.  Acts  and  from  original  motions,  and  are  solely 
regulated  by  the  subsequent  rules  of  O.  LVin.  For  form  of  notice,  see 
D.  C.  F.  732. 

As  to  cross  appeals  under  the  new  practice,  v.  inf.  p.  872. 

2.  Original  Motions  in  Pending  Appeals, — Applications  in  pending  appeals 
are  to  be  made  by  original  motion  under  0.  lyui,  17,  18. 

By  r.  17,  every  application  which  under  these  rules  may  be  made  either  to 
the  Court  below  or  a  Judge  thereof,  or  to  the  Court  of  Appeal  or  a  Judge 
thereof,  is  to  be  made  in  the  first  instance  to  the  Court  or  Judge  below ;  and 
by  r.  18,  every  application  to  a  Judge  of  the  Court  of  Appeal  is  to  be  by 
motion  under  the  provisions  of  0.  Ln. 
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MotionB  under  these  rules  which  are  to  be  made  before  the  Court  of  Appeal 
in  the  first  instance,  and  in  respect  of  which  the  Court  therefore  has  original 
jurisdiction,  have  been  distinguished  from  applications  which  are  to  be  made 
first  before  the  Court  or  Jud^  below,  in  respect  of  which  the  Court  of 
Appeal  has  an  aj)pellate  jurisdiction ;  but  in  both  cases  the  practice  in  the 
Court  of  Appeal  is  the  same  as  that  on  original  motion :  see  A.G.y.  Steanaea 
Co.,  9  Ch.  U.  46,  C.  A. ;  Cooper  v.  C,  2,Ch.  D.  492,  C.  A. ;  Form  12,  inf.  p.  877. 

3.  Ex  parte  Applieations. — By  O.  Lvm,  10,  it  is  provided  that  when  any 
ex  parte  application  has  been  refused  by  the  Court  below,  an  application  for 
a  sunilar  purpose  may  be  made  to  the  Court  of  Appeal  ex  parte  within  four 
days  from  the  refusal,  or  such  extended  time  as  a  <nidge  of  the  Court  below 
or  of  the  Appeal  Court  may  allow. 

KOTIOE  OF  APPEAL. 

By  0.  LTm,  1,  the  appellant  may,  by  notice  of  motion,  appeal  from  the 
whole  or  part  only  of  any  judgment  or  order,  and  the  notice  of  appeal  is  to 
state  whether  the  whole  or  part  of  the  judgment  or  order  is  complained  of, 
and  if  part  only,  is  to  specify  such  part. 

Under  this  rule  service  of  the  notice  constitutes  the  appeal :  E3q>.  Viney^  4 
Ch.  D.  794. 

Mere  communication  of  an  intention  to  appeal  is  not  a  sufficient  notice  of 
appeal :  Re  New  Callao  Co.,  22  Oh.  D.  484,.C.  A. ;  Be  Blyth  and  Young,  13 
Cn.  D.  416,  C.  A. ;  and  see  lie  Manchester  Economic  Building  Sac.,  24  CL  D. 
488,  C.  A. 

A  notice  otherwise  regular  is  not  bad  because  the  solrs  are  inaccurately 
described,  and  whether  the  notice  should  be  signed  by  solrs,  gu. :  Kettlewell  t. 
Watson,  62  L.  J.  Ch.  818;  48  L.  T.  840;  31  W.  E.  709. 

The  above  rule  applies  only  in  cases  of  original  appeals,  cross  appeals  being 
provided  for  by  rr.  6,  7  :  v.  inf.  p.  872. 

A  notice  of  appeal  may  be  withdrawn  and  a  fresh  notice  given  if  witJiin 
time :  Norton  v.  L.  cfe  N.  W.  By.  Co.,  13  Ch.  D.  268,  C.  A. ;  and  see  WaU(m 
V.  Cave,  17  Ch.  D.  19,  C.  A.  As  to  withdrawal  of  appeal  l^  consent,  see 
Dan.  1064. 

Notice  of  discontinuance  of  an  action  ipeo  facto  vacates  an  appeal  by  tiie 
Pit :  Conyhearev.  Lewie,  13  Ch.  D.  469,  C.  A. 

Where  a  four  days'  notice  of  appeal  was  given  instead  of  a  fourteen  days' 
notice,  the  time  for  appealing  was  extended,  the  applicant  having  given 
in  proper  time  a  distinct  notice  of  appeal :  Be  Crosley,  Munns  v.  Bum,  34 
Ch.  D.  664,  C.  A. 

By  r.  2,  the  notice  is  to  be  served  on  all  parties  directly  affected  by  the 
appeal,  and  it  is  not  necessary  to  serve  parties  not  so  affected;  but  the 
Court  of  Appeal  may  direct-  notice  of  the  appeal  to  be  served  on  all  or 
any  parties  to  the  action  or  proceeding,  or  upon  any  person  not  a  parfy, 
and  m  the  meantime  may  postpone  or  adjourn  the  nearing  upon  such 
terms  as  mav  seem  just,  and  give  such  judgment  or  make  such  order  as 
might  have  been  given  or  made,  if  the  persons  served  had  been  originally 
parties. 

A  third  party  who  has  been  served  by  a  Deft,  and  has  obtained  leave  to 
appear  at  the  trial,  was  held  not  to  be  a  person  directly  affected :  Be  Salmon, 
Frieet  v.  Uppleby,  42  Ch.  D.  351,  C.  A.;  diss.  Cotton,  L.  J.  The  Court, 
however,  in  its  discretion,  directed  service  on  the  third  parties :  8.  C. 

As  to  the  meaning  of  the  expression  '*  directly  affected,"  see  Be  A  Debtor, 
(1901)  2  K.  B.  364,  C.  A. 

Under  this  rule  it  was  held  that  where  a  Deft  appealed  against  an  order 
discharging  a  rule  for  a  new  trial  after  a  verdict  agamst  him  and  in  favour 
of  his  co-Deft,  the  Court  could  not  entertain  the  appeal  in  the  absence  of 
the  co-Deft,  and  had  jurisdiction  to  order  service  on  Imn:  PumeU  v.  O,  W, 
By.  Co.,  24  W.  B.  720,  909. 

So,  too,  where  any  one  of  three  persons  might,  according  to  the  construc- 
tion to  be  put  on  a  will,  be  entitled  to  a  fund,  the  notice  of  appeal  of  one 
of  them  was  ordered  to  be  served  on  the  others :  Hunter  v.  H.,  24  W.  B,  604, 

The  usual  practice  in  these  cases  is  not  to  draw  up  any  order;  when 
service  has  beoi  effected  the  appeal  is  replaced  in  the  paper  by  the  proper 
officer,  or,  if  necessary,  on  apphcation  to  the  Court. 

Notice  of  appeal  from  a  refusal  to  annul  an  adjudication  must  be  served 
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on  the  trustee  in  bankruptcy  as  well  as  the  petitioning  oreditor :  Exp,  Ward, 
Be  Ward,  15  Oh.  D.  292,  C.  A. 

An  order  lor  substituted  service  of  a  notice  of  appeal  may  be  made  in  a 
proper  case :  Exp,  Warburg,  Re  Whalley,  24  Ch.  D.  364,  C.  A. ;  Re  London 
County  Council,  W.  N.  (01)  7,  0.  A. 

A  party  affected,  but  not  served  with  notice,  may  appear  gratis  on  the 
appeal,  and  obtain  his  costs  if  the  appeal  is  dismissed,  though  for  irregu- 
lanty:  Re  New  Callao  Co,,  22  Oh.  D.  484,  C.  A. 

By  r.  2,  any  notice  of  appeal  may  be  amended  at  any  time  as  to  the  Court 
of  Appeal  may  seem  fit ;  and,  accordingly,  where  a  four  days'  notice  of 
appeal  had  been  given,  instead  of  fourteen  days,  which  the  Court  held  to  be 
required  under  r.  3,  the  notice  was  amended  at  the  hearing :  Re  Stockton  Iron 
Furnace  Co.,  10  Oh.  D.  335,  0.  A. 

By  r.  3,  notice  of  appeal  from  any  judgment,  whether  final  or  inter- 
locutory, or  from  a  fined  order,  is  to  be  a  fouiiyeen  days'  notice,  and  notice 
of  appeal  from  an  interlocutory  order  is  to  be  a  four  days'  notice. 

FINAL  OE  INTERLOCUTOEY  JUDGMENTS  OE  0EDEE8. 

Every  decision  of  the  High  Court  is,  for  the  purpose  of  appeal,  either 
final  or  interlocutory:  Standard  Discount  Co,  v.  Lagrange,  3  0.  P.  D.  67,  69, 
0.  A. 

The  distinction  between  '* final"  and  '*  interlocutory "  judgments  and 
orders  is  important,  under  O.  lyiii,  with  reference  (1)  to  the  time  for  appeal- 
ing (r.  15) ;  (2)  to  the  length  of  the  notice  of  appeal  (r.  3) ;  (3)  to  the 
composition  of  the  tribunal  before  which  the  appeal  is  heani  (Jud.  Act,  1875, 
8.  12) ;  and  (4)  to  the  admissibilitjr  of  further  evidence  on  the  ap]^al  (r.  4). 

A  precise  definition  of  the  meaning  of  these  terms  cannot  be  given  (see  Re 
Lewis,  L.  v.  WiUiams,  31  Ch.  D.  623,  0.  A. ;  per  Chitty,  J.,  at  p.  627) ;  but, 
in  general,  a  judgment  may  be  said  to  be  final  when  it  is  necessaiily  con- 
clusive as  to  the  matter  in  dispute,  whether  given  in  favour  of  Pit  or  Deft : 
see  Standard  Discount  Co.  v.  La  Change,  3  0.  P.  D.  67,  69,  0.  A. ;  Salaman  v. 
Warner,  (1891)  1  Q.  B.  734,  0.  A. ;  Jmes  v.  Insole,  64  L.  T.  703 ;  39  W.  R. 
629. 

But  orders  which  do  not  determine  rights  {Re  Stockton  Iron  Furnace  Co,, 
10  Oh.  D.  349,  0.  A.),  or  which  merely  direct  how  declarations  of  right 
already  given  are  to  be  worked  out  [Blakey  v.  Latham,  43  Ch.  D.  23,  0.  A.), 
or  which,  though  in  fact  finally  determining  the  action,  would,  if  a  contrary 
decision  had  been  given,  have  not  determined  it  {Salaman  v.  Warner ^  sup,), 
are  interlocutory. 

And  a  judgment  or  order  may  be  final  within  r.  3  or  r.  4  as  to  the  length 
of  notice  of  appeal  required  or  the  admissibility  of  further  evidence,  but  not 
so  within  r.  15  as  respects  the  time  for  appealing ;  e,g,,  an  order  adjudicating 
on*  a  claim  against  the  estate  in  an  admon  action :  Re  Crosley,  Munns  v. 
Bum,  34  Ch.  D.  664.  0.  A. ;  Re  Compton,  Norton  v.  C,  27  Ch.  D.  392, 0.  A. ; 
Re  Lewis,  L.  v.  Williams,  31  Oh.  D.  623,  0.  A. ;  Pheysey  v.  P.,  12  Oh.  D.  305, 
0.  A. 

Orders  on  demurrer,  under  the  former  practice:  Trowdl  v.  Skenton,  8 
Oh.  D.  318, 321, 0.  A. ;  Fitzgerald  v.  Dawson,  24  W.  R.  129 ;  an  order  striking 
out  a  statement  of  claim  on  the  ground  that  it  discloses  no  cause  of  action : 
Jones  v.  Insole,  sup, ;  judgments  at  the  hearing :  Intemat,  Soc,  v.  City  o/ 
Moscow  Gas  Co,,  7  Oh.  D.  241,  0.  A. ;  judgments  in  default  of  pleading 
xmder  O.  xxvil :  Whistler  v.  Hancock,  3  Q.  B.  D.  83 ;  Wallis  v.  Hepburn, 
3  Q.  B.  D.  84,  n. ;  but  see  Gossett  v.  Campbell,  W,  N.  (77)  134 ;  or  on  admis- 
sions in  the  pleadings  undM^O.  xxxii,  6 :  A,  G,  v,  G,  E,  Ry,  Co,,  11  Oh.  D. 
449;  48  L.  J.  Oh.  428;  Re  Emmet,  E,  v.  E.,  13  Oh.  D.  484,  489;  and  see 
Jenkins  v.  Davies,  1  Oh.  D.  696 ;  Gilbert  v.  Smith,  2  Oh.  D.  686,  689.  0.  A. ; 
and  orders  on  further  consideration :  Cummins  v.  Herron,  4  Oh.  D.  787, 
0.  A. ;  but  see  Re  Johnson,  in/, ;  an  order  on  a  summons  in  an  admon  action 
to  adiust  loss  from  breach  of  trust:  Chillingworth  v.  Chambers  (No.  2), 
W.  N.  (95)  136  (6) ;  an  order  under  O.  xv  in  form  of  a  foreclosure  judg- 
ment :  Smith  V.  Davies,  31  Oh.  D.  595,  0.  A. ;  on  special  case  stated  by  an 
arbitrator,  where  the  decision  necessitated  the  entering  of  final  judgment : 
Shubrook  v.  Tu/nell,  9  Q.  B.  D.  621,  0.  A. ;  an  order  confirming  chief  clerk's 
certificate  as  to  damages  by  trespass :  A,  G,y,  TonUine,  15  0.  D.  152,  0.  A. ; 
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an  order  at  a  trial  by  juxy  depriying  a  Bucoesafol  party  of  costs :  Marsden  y. 
Lancashire  and  Yorkahirt  By,  Co,,  7  Q.  B.  D.  '641,  G.  A. ;  are  final. 

The  decision  of  a  Diyisioncd  Court  on  a  case  stated  by  the  Inland  Beyenne 
Commrs,  under  sect.  19  of  the  Stamp  Act,  1870,  is  not  a  "judgment"  but 
an  *'  order,"  and  therefore  to  be  app^ed  from  within  fourteen  days :  Ondow 
y.  IfOand  Bevenue,  25  Q.  B.  D.  465,  C.  A. 

But  as  an  originating  summons  under  O.  lt,  3,  is  an  action,  an  order  on 
such  a  summons,  equiycdent  to  judgment  in  the  action,  is  appealable  within 
three  months :  Re  Fawaitt,  Qalland  y.  Burton,  30  Ch.  D.  231,  C.  A. ;  Dan.  1057. 
Orders  on  applications  for  leaye  to  sign  judgment  under  O.  xiY,  1: 
Standard  Discount  Co.  y.  La  Change,  3  C.  P.  D.  67,  C.  A. ;  dismissing  an 
action  upon  the  hearing  of  a  point  of  law  under  O.  xxv,  2,  3,  before  trial : 
Salaman  y.  Warner,  (1891)  1  Q.  B.  734,  C.  A. ;  findings  on  interpleader 
issues  :  Mc Andrew  y.  Barker,  7  Ch.  D.  701,  C.  A. ;  orders  on  creditors*  claims 
in  admon  actions :  Trail  y.  Jackson,  4  Ch.  D.  7,  C.  A. ;  allowing  set-ofE  of 
costs  consequent  upon  the  dismissal  of  an  appeal  with  costs :  Blakey  y .  Latham, 
43  Ch.  D.  23,  C.  A. ;  in  a  creditor's  action  directing  distribution  of  funds,  but 
made  on  application  of  Deft  administratrix  with  a  yiew  to  payment  of  her 
costs :  Be  LeuHs,  L,  y.  Williams,  31  Ch.  D.  623,  C.  A. ;  on  summons  by  Pits,  after 
further  consideration  in  an  admon  action,  declaring  certain  annuities  to  be 
charged  on  the  residue :  In  re  Gardner,  Long  y.  Gardner  (No.  2),  W.  N.  (94) 
159,  C.  A. ;  71  L.  T.  412 ;  {semhle)  by  a  Judge  of  the  Ch.D.  holding  the  claim  of 
a  person  claiming  to  be  a  creditor  of  a  testator,  and  to  administer  his  estate,  to 
be  yaHd :  In  re  Ahdy,  Babbeih  y.  Donaldson  (No.  1),  W.  N.  (95)  12,  C.  A. ; 
upon  a  special  case  stated  by  an  arbitrator  prelimmary  to  his  making  an 
award :  Collins  y.  Vestry  of  Paddington,  6  Q.  B.  D.  368,  C.  A. ;  upon  case 
stated  under  sect.  19  of  the  Stamp  Act,  1870 :  Onslow  y.  Inland  Bevenve,  25 
Q.  B.  D.  465,  C.  A. ;  in  a  winding-up,  and  an  action,  qua  a  person  haying 
no  such  interest  in  tiie  action  as  that  ne  could  haye  been  made  a  party  to  it : 
Wood  y.  Madras  Canal  Co.,  23  Ch.  D.  248,  C.  A. ;  in  Chambers,  on  further 
consideration,  leaying  part  of  the  fund  to  be  subsequently  dealt  with,  and 
reserying  liberty  to  apply :  Be  Johnson,  Manchester  Bank  y.  Beales,  42  Ch.  D. 
506  ;  on  motion  to  yary  special  referee's  report :  Dunkirk  Colliery  y.  Lever, 
9  Ch.  D.  20;  26  W.  B.  841 ;  directing  reyiewof  taxation:  Exp.  Phillips,  19 
Q.  B.  D.  234,  C.  A. ;  are  interlocutory. 

An  order  made  under  the  L.  C.  Act  declaring  the  construction  of  a  will 
and  directing  inquiries,  was  held  to  be  a  final  order  for  the  purposes  of 
appeal,  but  as  the  parties  were  out  of  the  jurisdiction,  the  time  to  appeal  was 
enlarged,  to  giye  time  to  communicate  with  them :  Be  Leonard  Jacques,  18 
Ch.  D.  392,  C.  A. 

Orders  on  motion  for  trial  by  jury :  Swindell  y.  Birm.  Syndicate,  3  Ch.  D. 
127,  C.  A. ;  or  on  motion  for  new  trial  after  trial  by  jury  in  a  Common  Law 
Division :  Booth  y.  M.  S.  <fe  L.  By.  Co.,  39  L.  T.  412,  n. ;  HigkUmy.  Treheme, 
27  W.  E.  245 ;  48  L.  J.  Ex.  167  ;  39  L.  T.  411 ;  eyen  though  the  action  be 
pending  in  the  Ch.  D. ;  or  findings  on  a  trial  by  a  Judge  of  the  Common 
Law  Division  without  a  jury :  Krehl  y.  Bwrrdl,  10  Ch.  D.  420,  C.  A. ;  or 
on  interpleader  issues :  Mc  Andrew  y.  Barker,  7  Ch.  D.  701,  C.  A. ;  or  an 
order  empowering  Pit  to  sign  judgment  on  writ  specially  indorsed :  ^andard 
Discount  Co.y.La  Grange,  3  C.  P.  D,  67,  C.  A.,  are  interlocutory;  and  see 
Oastler  y.  Henderson,  2  Q.  B.  D.  575,  C.  A.  ;  Hunt  y.  London  Beal  Property 
Co.,  3  a  B.  D.  19,  C.  A. 

A  finding  of  fact  by  a  Judge  of  the  Ch.  D.,  if  prior  to  his  judgment,  even 
though  only  one  order  is  drawn  up,  is  interlocutory :  Krehl  y.  Burrdl,  10 
Ch.  D.  420,  C.  A. ;  but  this  onlj  applies  where  at  the  commencement  of  the 
trial  it  is  arranged  that  distinct  issues  of  fact  be  tried :  lAnce  y.  £.,  10  Ch.  D. 
432,  C.  A. ;  Sugden  y.  St.  Leonards,  1  P.  D.  154,  212,  C.  A. 

An  appeal  from  a  refusal  to  set  aside  or  remit  an  award  is  analogous  to  an 
application  for  a  new  trial,  and  is  therefore  an  interlocutory  'appeal :  Be 
Delagoa  Bay  By.  Co.  and  Tancred,  87  W.  R.  678 ;  61  L.  T.  343. 

Orders  in  bankruptcy,  or  in  any  proceeding  under  the  Cos.  Acts,  including 
the  original  winding-up  order  :  Be  National  Funds  Assurance  Co.,  4  Ch.  D.  305, 
C.  A. ;  or  in  any  other  matter  not  being  an  action,  including  orders  under  the 
statutory  jurisdiction  of  the  Ch.  D. ;  Be  Baillie's  Trusts,  4  Uh,  D.  785,  C.  A. ; 
Be  National  Funds  Assurance  Co.,  4  Ch.  D.  305,  314,  0.  A. ;  are  treated  as 
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interlocutory  with  reference  to  the  leave  for  appealing :  0.  Lym,  9 ;  and 
inf. 

But  an  appeal  from  a  winding-up  order  must  be  entered  in  the  final  list : 
Be  Globe,  &c.  Co,,  29  S.  J.  66. 

Interlocutory  decisions  are  either  interlocutory  judgments  or  interlocutory 
orders :  see  O.  Lvin,  3,  aup,  p.  863. 

Under  r.  3,  orders  upon  appeal  from  a  judgment  of  a  County  Court  on  an 
interpleader  issue :  Hughes  y.  Little,  18  Q.  B.  D.  32,  C.  A. ;  and  under  r.  4, 
an  order  on  summons  by  a  creditor  in  an  admon  action :  In  re  Compton, 
Norton  v.  C,  27  Ch.  D.  392,  C.  A.,  were  held  final;  aectu,  under  r.  4,  a 
refusal  by  a  Judge  to  order  a  writ  of  seq1i^8tration  to  issue  against  Deft  co. 
for  breach  of  injunction :  Spencer  y.  Ancoata  Vale  Rubber  Co»,  58  L.  T.  363; 
W.  N.  (88)  86. 

An  order  in  a  matter,  and  therefore  treated  as  interlocutory  under 
O.  Lym,  9,  which  is  final  as  to  the  rights  of  the  parties  to  it,  is  an  inter- 
locutory judgment  within  0.  Lyiii,  3,  so  as  to  require  fourteen  days*  notice 
of  appeal:  Re  Stockton  Iron  Furnace  Co,,  10  Ch.  D.  335,  342,  C.  A. ;  and  see 
Memorandum,  1  Ch.  D.  41 ;  which,  however,  is  not  to  be  regarded  as 
defining  what  is  meant  by  an  interlocutory  order:  see  Fhesey  y.  P.,  12 
Ch.  D.  305,  C.  A. 

Orders  on  points  of  practice,  or  procedure,  or  interim  injunctions,  or 
orders  for  receivers,  not  finally  deciding  questions  of  right,  are  interlocutory 
orders. 

The  following  table  may  be  of  use  as  indicating  broadly  the  chief  points  of 
difference  between  the  several  classes  of  decisions  with  respect  to  the  practice 
on  appeals  under  O.  LVin : — 

1.  In  the  case  of  e^  final  judgment  or  order — 

(a)  three  months  are  allowed  for  appealing,  if  in  an  action;  if  not, 

fourteen  days :  r.  15 ; 

(b)  fourteen  days'  notice  of  the  appeal  is  required  :  r.  3 ; 

(c)  not  less  than  three  Judges  must  sit  to  hear  the  appeal :  Jud.  Act, 

1875,  s.  12 ;  except  by  consent,  under  62  Y.  c.  6,  v,  sup.  p.  852 ; 
{d)  further  evidence  is  admissible  only  as  to  subsequent  matter  or  by 
special  leave :  r.  4. 

2.  In  the  case  of  an  interlocutory  judgment — 
'a)  fourteen  days  are  allowed  for  appealing :  r.  15 ; 
b)  fourteen  days*  notice  of  the  appeal  is  required :  r.  3 ;  ^ 

[c)  in  some,  if  not  in  all,  cases  three  Judges  must  sit  to  hear  the 
appeal :  Jud.  Act,  1875,  s.  12 ;  except  by  consent  as  above; 

(d)  further  evidence  is  apparently  admissible  only  as  to  subsequent 
matter  or  by  special  leave :  r.  4. 

3.  In  the  ctwe  of  an  interlocutory  order — 
la)  fourteen  days  are  allowed  for  appealing :  r.  15 ; 

b)  four  days*  notice  of  the  appeal  motion  is  required :  r.  3 ; 
)  not  less  than  two  Judges  must  sit  to  hear  the  appeal :  Jud.  Act, 
1875,  s.  12 ; 
{d)  further  evidence  is  admissible :  r.  4. 

On  the  history  and  meaning  of  the  term  **  interlocutory  **  under  the  former 
practice  of  the  Court  of  Chancery,  see  Seton,  4th  edit.  p.  2. 


TIME  FOB  AFPEAUKG. 

By  0.  LViii,  9,  the  time  for  appealing  from  any  order  or  dedsion  in  the 
matter  of  the  winding-up  of  a  co.,  or  in  the  matter  of  any  bankruptcy,  or  in 
any  other  matter  not  being  an  action,  is  to  be  the  same  as  that  limited  for 
appeal  from  an  interlocutory  order  under  r.  15. 

This  includes  original  winding-up  orders,  and  any  order  under  the  statu- 
tory jurisdiction  of  the  Court :  Re  National  Funds  Assurance  Co,,  4  Ch.  D. 
305,  314,  C.  A. ;  Re  Baillie's  TrusU,  4  Ch.  D.  785,  C.  A. 

By  r.  15,  no  appeal  to  the  Court  of  Appeal  from  any  interlocutory  order 
or  from  any  order,  whether  final  or  interlocutory,  in  any  matter  not  bemg 
an  action,  snail,  except  by  special  leave  of  the  Court  of  Appeal,  be  brought 

VOL.  I.  3  k 
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after  the  expiTation  of  f ouxteen  cIats,  and  no  other  appeal  shall,  except  by 
Buch  leave,  oe  brought  after  tiie  expiration  of  three  months. 

In  all  cases  the  materiid  date  is  tiie  date  of  service  of  the  notice  of  appeal, 
and  in  calculating  the  time,  Sundays,  and  dajs  when  the  ofi&ces  are  dosed, 
are  to  be  reckoned :  Exp,  Viney,  4  Ch.  D.  794,  C.  A. ;  Esp,  Saffery^  Be 
Lambert,  5  Ch.  D.  365,  C.  A. ;  Christopher  v.  CroH,  16  a  B.  D.  66,  0.  A. ; 
and  see  O.  Lxiv,  2. 

Every  decision,  not  being  a  final  judgment  or  order  in  an  action,  is,  or 
under  r.  9  is  to  be  treated  as,  an  interlocutory  order  within  the  meaning  of 
r.  15,  so  as  to  be  subject  to  appeal  during  the  shorter  period  only,  thou^  it 
is  combined  with  a  fijial  order,  or  though  it  may  decide  a  question  of  right, 
or  even  the  substantial  question  at  issue  between  the  parties :  Standard  Co. 
V.  La  Orangey  3  C.  P.  D.  67,  C.  A. ;  McAndrew  v.  Barker,  7  Ch.  D.  701, 
0.  A. ;  White  v.  WiU,  5  Ch.  D.  589,  0.  A. ;  Cummins  v.  Herron,  4  Ch.  D. 
787,  C.  A. ;  McNair  v.  Audenshaw  Paint  Co.,  (1891)  2  Q.  B.  502,  0.  A. ;  so 
as  to  be  an  interlocutory  judgment  within  r.  3 ;  but  under  O.  Lvm,  15a,  the 
time  of  appealing  against  an  order  made  on  further  consideration  of  a  cause, 
and  on  the  hearing  of  a  summons  to  vary  the  certificate  on  which  such 
order  is  made,  is  to  oe  the  same  as  the  time  for  appealing  against  the  order 
on  further  consideration;  and  this  rule  applies  although  two  orders  are 
drawn  up  instead  of  one :  Marsland  v.  Hole,  40  Ch.  D.  110,  C.  A. ;  Blakey  v. 
Latham^  43  Ch.  D.  23,  C.  A. 

An  appeal  from  an  order  or  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  must  be  brought  within  the  fourteen  davs :  Be  Bichette  and  Avent, 
W.  N.  (90)  16. 

001CFT7TATI0N  OF  TIME. 

By  O.  Lvm,  15,  the  respective  periods  of  fourteen  days  and  three  months 
are  to  be  calculated,  in  the  case  of  an  appeal  from  an  order  made  in  Chambers, 
from  the  time  when  such  order  was  pronounced,  or  when  the  appellant  first 
had  notice  thereof,  and  in  all  other  cases  from  tiie  time  at  which  the  judg- 
ment or  order  is  signed,  entered,  or  otherwise  perfected,  or,  in  the  case  of  me 
refusal  of  an  application,  from  the  date  of  sucn  refusal. 

The  time  runs  from  the  refusal  of  an  application,  even  though  there  is  an 
order  as  to  costs,  which  must  be  drawn  up  and  entered ;  for  uas  makes  no 
difference  in  the  refusal  of  the  application,  whereas  the  exact  terms  of  the 
order  when  an  application  is  granted  may  be  very  material :  SimrideU  v.  Birm. 
Syndicate,  3  Ch.  D.  127, 133,  C.  A, ;  and  see  Berdan  v.  Birm.  Small  Arms  Co., 
7  Ch.  D.  24,  25,  C.  A. ;  Be  Smith,  Hoojyer  v.  8.,  26  Ch,  D.  614,  C.  A. ;  but 
an  order  containing  an  expression  of  opinion  binding  the  rights  of  the  parties 
is  not  a  simple  refusal :  Be  Clay  and  Tetley,  16  Ch.  I).  3,  C.  A. 

If  the  appeal  is  from  the  refusal  of  part  of  an  application,  or  from  an  order 
which  is  silent  as  to  that  part  in  respect  of  which  the  appeal  is  brought,  the 
time  runs  from  the  date  of  the  refusal :  Berdan  v.  Birm.  Small  Arms  Co., 
7  Ch,  D.  24,  C.  A. ;  Trail  v.  Jackson,  4  Ch.  D.  7,  C.  A. ;  secus,  where  the 
part  refused  is  not  clearly  separable  from  the  rest,  e.g.,  application  for  un- 
sealing twelve  classes  of  documents  refused  as  to  nine :  Jones  v.  Andrews, 
58  L.  T.  601. 

Where  the  order  appealed  against  directed  payment  of  a  fund  in  moieties 
to  the  appellant  and  respondent,  and  the  appellant's  title  to  his  moiety  was 
not  disputed,  it  was  held  that  the  appeal  was  not  from  the  refusal  of  an 
order,  out  from  an  order  with  which  the  appellant  was  dissatisfied:  Be 
MicheWs  Trusts,  9  Ch.  D.  5,  C.  A. 

The  dismissal  of  a  suit  at  the  hearing  is  the  "  refusal  of  an  application  " 
within  the  rule :  Internat.  Society  v.  City  of  Moscow  Gas  Co.,  7  Oh.  D.  241, 
C.  A. 

A  refusal  of  leave  to  amend  at  the  trial  forms  part  of  the  judgment,  and 
it  is  unnecessary  to  appeal  separately  from  it :  Laird  v.  Briggs,  16  Ch.  D. 
663,  C.  A. 

A  disallowance  of  a  creditor's  claim  in  answer  to  advertisements  is  a 
refusal :  Be  Claggett,  Fordliam  v.  C,  20  Ch.  D.  134,  C.  A. 

The  order  of  a  Judge  settling  the  form  of  a  conveyance  is  subject  to 
appeal :  Pollock  v.  Babbits,  21  Ch.  D.  466,  C.  A. 

Appeals  from  the  County  Palatine  are  subject  to  the  limitations  of  time 
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proTided  byO.  LVm,  Ifi :  Lw  v.  Nuttall,  12  Oh.  D.  61,  C.  A. ;  and  by  virtue 
of  the  Chancery  of  Lancaster  Act,  1890,  s.  4,  to  the  proyisions  of  uie  Jud. 
Act,  1894  (v.  swp,  p.  859):  Dowson  v.  DroeophoTy  39  S.  J.  262,  0.  A. 
From,  divorce  oases  appeals  to  the  House  of  Lords  under  Jud.  Act,  1681 
(44  &  45  y.  0.  68),  s.  9,  are  to  be  brought  within  one  month  after  the  decision 
appealed  from  has  been  pronounced  by  the  Court  of  Appeal,  if  the  House  of 
Lords  is  then  sitting,  or  within  fourteen  days  after  it  next  sits. 

Where  the  time  has  expired,  leave  to  appeal  must  be  obtained  on  motion 
after  notice :  Be  Lavjrence^  Evennett  v.  X.,  4  Ch.  D.  139,  0.  A. 

EXTENSION  OF  TIME. 

On  the  expiration  of  the  time  limited  for  appealing,  the  successful  litigant 
acquires  a  nght  to  his  judgment :  Collins  v.  Paddington  Vestry ^  5  Q.  B.  D. 
368,  C.  A. ;  and  special  circumstances  must  be  shown  in  order  to  induce  the 
Court  to  extend  the  time :  8,  G, ;  but  it  is  not  essential  that  such  circum- 
stances should  arise  out  of  the  conduct  of  the  respondent :  Be  Crosley,  Munna 
V.  Bum^  34  Ch.  D.  664,  C.  A. ;  Be  Manchester  Economic  Building  Society, 
24  Ch.  D.  448,  C.  A. ;  Be  Blyth  and  Young,  13  Ch.  D.  416,  C.  A.  (disap- 
proving McAndrew  v.  Barker,  7  Ch.  D.  701,  705,  C.  A.) ;  Be  New  Callao  Co,, 
22  Ch.  D.  484,  C.  A. ;  and  the  matter  is  one  of  judicial  discretion :  Be  Man" 
cliester  Economic  Soc.,  sup, ;  Cusacky,  L,  &  N,  W,  By,  Co,,  (1891)  1  Q,,  B.  347, 
C.  A. 

The  mere  fact  that  the  intention  to  appeal  has  been  communicated  is  not  a 
ground  for  extension  of  time:  Be  New  Callao  Co,,  22  Ch.  D.  484,  C.  A. ; 
Be  Blyth  and  Young,  13  Ch.  D.  416,  C.  A. ;  nor  that  a  declaration  was  made 
as  to  future  rights,  allparties  interested  being  adult  and  before  the  Court : 
Curtis  V.  Sheffield,  21  Cn.  D.  1,  C.  A. ;  and  see  Fussell  v.  Dowding,  27  Ch.  D. 
237,  241 ;  nor  that  the  appeal  was  dismissed  through  non-appearance  of  the 
appellant :  Be  Lamb,  23  Q.  B.  D.  477,  C.  A. ;  nor  a  mistake  as  to  the  con- 
struction of  the  rules  of  Court:  International  Society  v.  Moscow  Gas  Co,, 
7  Ch.  D.  241,  247,  C.  A.;  Highton  v.  Treherne,  48  L.  .J.  Ex.  176;  27 
W.  B.  245;  39  L.  T.  411 ;  nor  that  of  a  registrar's  clerk  misleading  the 
solr  as  to  the  time  allowed :  Exp,  Viney,  7  Ch.  D.  794 ;  and  an  extension 
will  not  be  granted  when  an  order  deciding  rights  has  been  acted  on  for 
many  years :  Feareth  v.  Marriott,  22  Ch.  D.  182. 

But  the  leave  has  been  granted  where  there  was  a  bond  fide  mistake  as  to 
the  validity  of  a  resolution  for  a  voluntary  winding-up :  Be  Manchester 
Economic  Building  Soc,,  sup, ;  where  a  notice  of  appeal  was  withdrawn  by 
mistake  and  immediately  renewed :  Taylor* s  Case,  8  Ch.  D.  643,  C.  A. ;  where 
a  final  order  made  on  petition  was  within  the  letter  but  not  within  the  spirit 
of  r.  15 :  Be  Leonard  Jacques,  18  Ch.  D.  392,  C.  A.;  where  a  person  not  a 
party  but  affected  by  the  order,  applied  as  soon  as  he  became  aware  of  it : 
Be  Padstow  Total  Loss  Assoc,  Exp.  Bryant,  20  Ch.  D.  137,  C.  A. ;  where  the 
decision  which  had  been  followed  was  overruled  and  the  fund  in  question  was 
still  under  the  control  of  the  Court:  Be  Normanton  Iron  and  Steel  Co,,  29 
"W.  R.  300 ;  50  L.  J.  Ch.  223 ;  and  where,  several  persons  having  been  held 
liable,  those  who  primd  fade  were  primarily  liable  appealed  on  the  very  last 
day  without  the  mowledge  of  the  others :  Be  Clayton  Mills  Co,,  31  Ch.  D.  28, 
C.  A. 

The  fact  that  the  decision  appealed  from  has  been  overruled  by  a 
subsequent  decision  of  the  Court  of  Appeal  is  not  in  itself  sufficient  ground 
for  extending  the  time  for  appeal,  unless  the  subsequent  decision  is  clear, 
and  special  circumstances  are  snown  :  Craig  v.  Phillips,  7  Ch.  D.  249,  C.  A. ; 
and  see  Be  Laurence,  Evennett  v.  L,,  4  Ch.  D.  139,  C.  A. ;  and  though  a 
judgment  of  the  Court  of  Appeal  determining  the  applicant's  rights  was 
Bubsequentlv  reversed  by  the  House  of  Lords  on  an  appeal  by  another  litigant, 
yet,  under  the  circumstances  (a  compromise  having  oeen  carried  out  by  Act 
of  Parliament),  an  extension  was  refused :  Esdaile  v.  Payne,  40  Ch.  D.  520, 
C.  A. 

^  But  where  a  fund  still  remains  in  Court  undistributed,  or  otherwise  the 
lights  of  the  i>arties  are  unaffected,  an  extension  of  time  may  be  granted  on 
less  cause,  at  least  in  oases  where  the  shorter  period  only  is  allowed :  M.  B., 
in  Craig  v,  Phillips,  7  Ch.  D.  251,  C.  A. ;  Be  Baillie's  Trusts,  4  Ch.  D.  785, 
C.  A. ;  Be  Normamton  Iron  Co,,  29  W.  E.  300 ;  50  L,  J.  Ch.  223, 
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And  that  clients  ought  not  to  be  allowed  to  suffer  through  a  hond  fide  mis- 
take of  their  legal  adyiaers,  where  the  other  side  can  be  replaced  in  their 
former  position;  see  HighUm  v.  Treherne,  27  W.  R,  246 ;  48  L.  J.  Ex. 
176 ;  39  Ij.  T.  411 ;  and  observations  of  BramweU,  L.  J.,  in  CoUim  y.  Pad- 
dington  Vestry,  5  Q.  B.  D.  368,  378. 

BETTINO  DOWN  APPEALS. 

When  the  notice  of  appeal  has  been  duly  seryed  the  appellant  must  proceed 
to  set  down  the  appeal  for  hearing. 

This  must  be  done  before  the  day  named  for  the  hearing  in  the  notice,  and 
in  default  the  appeal  will  be  dismissed  as  an  abandoned  motion ;  and  such 
dismissal  is  not  a  ground  for  extending  the  time  for  bringing  a  fresh  appeal : 
BeManseh  Rhodeaw,  Jenkins,  7  Ch.  D.  711,  C.  A. ;  /te  National  Funds  Assur- 
ance Co,,  4  Ch.  D.  305,  308,  0.  A. ;  Donovan  y.  Brovm,  4  Ex.  D.  148 ;  but 
the  respondents  haying  the  carriage  of  the  order  appealed  from  cannot  under 
this  rule  take  advantage  of  their  own  delay  in  drawing  up  the  order :  Re 
Barker,  Qoodharne  v.  Fothergill,  10  Ch.  D.  613. 

If  after  seryice  the  appeal  is  not  set  down,  the  respondent  must  make  an 
original  motion  for  his  costs,  there  being  no  appeal  before  the  Court :  Webb 
V.  Mansel,  2  a  B.  D.  117,  C.  A. ;  ^  Oakwtll  CoUieries,  7  Ch.  D.  706,  C.  A.  ; 
and  see  Jiep,  of  Costa  Rica  y.  Strousberg,  21  March,  1879,  Beg.  Min.  fo.  261 ; 
but  the  costs  of  such  a  motion  will  not  De  allowed  unless  it  has  been  preceded 
by  a  demand  for  the  costs  of  an  abandoned  appeal :  OriffinY,  Allen,  11  Ch.  D. 
913,  C.  A. 

If  the  notice  of  appeal  was  not  seryed  in  due  time,  and  leaye  has  not  been 
obtained  to  appeal  alter  the  time,  the  appeal  may  still  be  set  down  without 
prejudice  to  any  right  of  the  respondents  to  raise  the  objection;  and  if 
necessary  an  order  for  this  purpose  may  be  obtained  on  an  ex  parte  appli- 
cation :  Re  Natumal  Funds  Assurance  Co,,  «up. ;  Norton  y.  L,  A  N,  W.  Ry. 
Co.,  11  Ch.  D.  118,  C.  A. 

By  O.  LVjn,  8,  the  party  appealing  from  a  judgment  or  order  is  to  produce 
to  the  proper  officer  the  judgment  or  order,  or  the  office  copy  of  it  (except  in 
the  case  of  an  appeal  from  me  refusal  of  an  application,  wnen  this  direction 
does  not  apply,  tnou^  the  order  proyide  for  the  costs  of  the  application : 
Smith  y.  Grindley,  3  Ch.  D.  80,  C.  A.) ;  and  is  also  to  leaye  with  mm  a  copy 
of  the  notice  of  appeal  to  be  filed,  and  the  officer  is  thereupon  to  set  down 
the  appeal  by  entering  it  in  the  proper  list  of  appeals ;  and  it  is  to  come  on 
to  be  neard  accordins  to  its  order  in  such  list,  unless  the  Court  of  Appeal  or 
a  Judge  thereof  shaU  otherwise  direct,  but  so  as  not  to  come  into  the  paper 
for  hearing  before  the  day  named  in  the  notice  of  appeal. 

Three  copies  of  all  material  documents,  the  construction  of  which  is 
inyolyed  in  the  appeal,  must  be  supplied  for  the  use  of  the  Court :  Cannot  y. 
Oppenheim,  38  W.  K.  1 ;  i?c  Randell,  56  L.  T.  8 ;  Notice  21  Noy.  1881 ;  W.  N. 
(81)  501,  Misc. ;  Mwn.  W.  N.  (97)  8. 

If  leaye  to  ap^)eal  is  necessary,  proof  of  such  leaye  haying  been  giyen  must 
be  produced:  I)an.  1062. 

Where  the  continuance  of  an  injunction  which  may  cause  irreparable 
damage,  or  the  dissolution  of  an  m junction  restraining  such  damage  is 
inyolyed,  the  hearing  of  an  appeal  will  be  adyanced:  Lazenby  y.  White, 
6  Ch.  89 ;  Z.  C.  <fe  />.  Ry.  Co.  y.  Imp.  Merc.  Credit  Assoc,  3  Ch.  231.  For 
form  of  notice  of  motion,  see  D.  C.  F.  739. 

And  as  to  a  stay  of  proceedings  on  similar  grounds,  v.  inf.  p.  880. 

HEAUING  OF  APPEALS. 

By  the  Jud.  Act,  1875,  s.  12,  eyery  appeal  is,  when  the  subject-matter  is 
a  final  order,  decree,  or  judgment,  to  be  heard  before  not  less  than  three 
Judges  of  the  Court  sitting  together,  and  when  the  subject-matter  is  an 
interlocutory  order,  decree,  or  judgment,  is  to  be  heard  before  not  less  than 
two  Judges  of  the  Court  sitting  together. 

For  the  proyisions  of  the  Jud.  Act,  1899  (62  V.  c.  6),  as  to  the  hearing  of 
appeals  by  two  Judges  of  C.  A.  by  consent  of  parties,  v.  sup.  p.  852. 

By  the  Judges'  Memorandum,  1  Ch.  D.  41,  *'  all  summonses  finally  settling 
the  rights  of  parties,  such  as  summonses  in  winding-up  orders,  or  m  admon 
suits,  are  to  be  heard  before  the  full  Court  of  Appeal." 

The  distinction  here  taken  appears  to  approximate  yery  closely  to  that 
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made  in  0.  lyiii,  3,  between  interlocutory  judgments  and  interlocutory- 
orders  :  V.  8up,  p.  S63. 

If,  when  the  appeal  is  called  on,  the  apj)ellant  does,  not  appear,  the 
respondent  is  entitled  to  have  the  appeal  dismissed  with  costs,  without 
proving  service  of  the  notice  of  appeal  upon  him :  Exp»  Lows,  7  Ch.  D.  160 ; 
and  see  James  v.  Crow,  7  Ch.  D.  410,  0.  A. 

But  if  the  respondent  does  not  appear,  it  is  presumed  that  the  appellant 
must  prove  service  upon  him,  as  in  the  case  of  non-appearance  of  a  Deft 
at  the  trial  of  an  action :  see  Cockshott  v.  London  Cab  Co,,  26  W.  B.  31 ;  47 
L.  J.  Ch.  120 ;  W.  N.  (97)  24. 

A  party  affected,^  but  not  served  with  notice,  may  appear  gratis  on  the 
appeal,  and  obtain  his  costs  if  the  appeal  is  dismissed,  thougn  for  irregu- 
larity :  Be  New  Callao  Co.,  22  Ch.  D.  484,  0.  A. 

Postponement  of  an  appeal  set  down  will  not  be  granted  as  ol  course 
because  all  parties  agree:  Bird  v.  Andrew,  W.  N.  (87)  181;  36  W.  E.  1. 
See  Dan.  1068. 

The  rule  that  a  respondent  cannot  be  heard  by  counsel  in  support  of  the 
appellant's  case  was  relaxed  in  favour  of  a  trustee  supporting  an  appeal  by 
tenant  for  life  under  sect.  10  of  the  Settled  Land  Act,  1890 :  Be  Marquis  of 
Aileshury'e  SetUed  Estate,  (1892)  1  Ch.  506,  C.  A. 

The  rehearing  on  appeal  of  a  case  tried  by  a  Judge  without  a  jury  is  not 
governed  by  the  rules  applicable  where  there  has  been  a  trial  and  verdict  by 
a  jury.  The  Court  of  Appeal  must  act  on  its  own  considered  conclusion  on 
quesnons  of  fact  as  well  as  law :  Coghlan  v.  Cumberland,  (1898)  1  Ch.  704, 
U.  A. ;  but  see  Colonial  Securities  Trust  Co,  v.  Massey,  (1896)  1  Q.  B.  38, 
C.  A.,  to  the  effect  that  in  cases  of  doubt  the  Court  of  Appeal  will  presume 
that  l^e  decision  of  the  Judge  on  the  facts  was  ri^ht,  and  will  not  disturb  it 
unless  the  appellant  can  satufactorily  make  out  that  it  was  wrong ;  and  see 
The  Gairlock  (1899),  2  I.  E.  1,  C.  A. 

EVIDENCE  ON  APPEAL. 

By  0.  LViii,  11,  the  evidence  taken  in  the  Court  below  bearing  on  any 
question  of  fact  involved  in  an  appeal,  is  to  be  brought  before  the  Court  of 
Appeal,  as  to  printed  affidavits,  by  the  production  of  printed  copies,  as  to 
affidavits  not  printed,  by  the  production  of  office  copies,  and  as  to  oral 
evidence,  by  production  of  a  copy  of  the  Judge's  notes,  or  such  other 
materials  as  the  Court  may  deem  expedient. 

By  r.  12,  where  evidence  has  not  been  printed  in  the  Court  below,  the 
Court,  or  a  Judge  below,  or  the  Court  or  a  Judge  of  Appeal,  may  order  the 
whole,  or  any  part  of  it,  to  be  printed,  for  the  purpose  of  the  appeal.  Any 
party  printing  evidence  for  the  purpose  of  an  appeal  without  sucn  order  is  to 
bear  the  costs  of  it,  unless  the  Court  or  a  Judge  of  Appeal  shall  otherwise  ord.er. 

Costs  of  shorthand  notes  of  the  judgment  of  the  Court  below  are  allowed 
by  the  Court  of  Appeal  in  every  case,  and  are  only  referred  to  in  the  order 
when  disallowed  :  Be  Medland,  Eland  v.  M,,  41  Ch.  D.  476,  C.  A. ;  Humphrey 
V.  Sumner,  W.  N.  (86)  182  ;  55  L.  T.  649  ;  Ashworth  v.  Outram,  9  Ch.  D.  483, 
C.  A. ;  The  Swallmv,  36  L.  T.  231 ;  Be  De  Falbe,  (1901)  1  Ch.  523,  0.  A. ; 
notwithstanding  that  the  case  in  the  Court  below  has  been  reported  in  the 
Law  Eeports :  Be  Cathcart,  W.  N.  (93)  107 ;  and  on  deciding  as  to  the  con- 
struction of  a  will,  the  Court,  not  being  furnished  with  any  information  as  to 
the  reasons  given  by  the  Judge  in  the  Court  below,  declined  to  make  any 
order  as  to  the  costs  of  the  appeal :  Be  M'Conndl,  Saunders  v.  M,,  29''Ch.  D. 
76,  C.  A. 

Shorthand  writer's  notes  of  Judge's  summing  up  were  not  allowed,  the  case 
not  being  exceptional :  Andrews  v.  Mockford,  (1896)  1  Q.  B.  372,  C.  A.  at 
p.  385,  n. 

Costs  of  shorthand  notes  of  evidence  in  the  Court  below  are  not  allowed, 
except  in  very  special  cases :  Kelly  v.  Byles,  13  Ch.  D.  682,  C.  A. ;  Olasiery, 
BolU,  38  W.  E.  116 ;  68  L.  J.  Ch.  820 ;  62  L.  T.  305 ;  Yorkshire  Laundries  v. 
Pickles,  W.  N.  (01)  28,  C.  A. ;  or  where  taken  by  agreement  with  consent  of 
the  Judge  in  the  Court  below :  S»  C, ;  and  see  Castner  Kellner  Alkali  Co, 
V.  Commercial  Development  Corp.,  (1899)  1  Ch.  803,  C.  A.,  where  the  costs  of 
transcript  of  shorthand  notes  of  evidence  were  allowed  in  a  difficult  patent 
case ;  and  application  for  such  allowance  should  be  made  at  the  hearing,  and 
a  special  direction  inserted  in  the  order :  Earl  De  la  Warr  v.  MiUs,  19 
Ch.  D..80, 0.  A. ;  Qlasier  y.  BdU,  sup. ;  Ashworth  y.  Outram,  9  Oh.  D.  483, 0.  A, 
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Shorthand  notes  of  eridenoe  liaye  been  allowed  in  solr  and  client  tazation» 
as  extra  costs  on  appeal :  Re  Nation^  N,  y.  HamiUon,  57  L.  T.  648 ;  and  sea 
Bidder  v.  Brid^,  W.  N.  (87)  208. 

A  shorthand  note  of  eyidence  taken  by  a  clerk  to  the  solr  of  one  of  the 
parties  cannot  be  used :  Ellington  y.  Clark,  38  Ch.  D.  332,  G.  A. 

The  costs  of  transcribing  and  printing,  but  not  of  taking  the  notes, 
were  allowed  by  the  Court  of  Appeal :  Bigsby  y.  Dickinson,  4  Ch.  D.  24,  32, 
0.  A. 

In  ordinary  cases  the  Judge's  notes,  supplemented  by  those  of  counsel, 
are  sufficient  for  the  use  of  the  Court  of  Appeal :  Walker's  Caae,  C.  A.,  16 
Dec.  1878,  Beg.  Min.  fo.  233;  Krehl  y.  BurreU,  C.  A.  21  March,  1879,  Beg. 
Min.  fo.  263  ;  Earl  De  la  Warr  y.  Miles ,  sup, ;  Yorkshire  Laundries  y.  Piddes, 
W.  N.  (01)  28,  C.  A. ;  and  see  Be  Gee,  Laming  y.  (?.,  28  W.  B.  217. 

Judge's  notes  are  obtained  on  a  request  lodged  fourteen  days  at  least 
before  the  case  is  likely  to  be  in  the  paper  with  the  Judge's  derk  (for  form, 
see  D.  C.  F.  736),  who  sends  the  notes  to  the  Scrivenery  Department.  Copies 
for  each  Judge  of  C.  A.  are  there  made,  returned  to  uie  clerk,  and  by  him 
forwarded  to  proper  officer  of  C.  A.  As  to  the  former  practice,  see  Be  BaU  A 
Co:s  Trade  Marks,  Be  Carter's  Application,  (1898)  2  Ch.  701,  C.  A. 

As  to  tho  duty  of  the  appellant  to  procure  such  notes,  see  EUington  y.  Clark, 
38  Ch.  D.  332,  0.  A. ;  and  see  Lumh  y.  Teal,  22  Q.  B.  D.  675. 

As  to  tho  power  of  the  Court  of  Appeal  to  admit  any  eyidenoe  which  has 
been  improperly  rejected,  BeeDollman  y.  Jones,  12  Ch.  D.  553,  C.  A. 

By  r.  13,  on  any  question  as  to  a  Judge's  ruling  or  direction  to  a  jury 
or  assessors,  the  Court  of  Appeal  is  to  haye  regard  to  yerified  notes,  or 
other  evidonce,  and  to  such  other  materials  as  the  Court  may  deem 
expedient. 

fey  r.  4,  the  Court  of  Appeal  has  full  discretionary  power  to  receiye  further 
eyidonce  uj>on  questions  of  fact,  either  by  oral  examination  in  Court,  by 
affidavit,  or  by  deposition  taken  before  an  examiner  or  commissioner.  Such 
further  evidence  may  be  given  without  special  leaye  upon  interlocutory 
applications,  or  in  any  case  as  to  matters  which  haye  occurred  after  tlie 
date  of  the  decision  appealed  from.  Upon  appeals  from  a  judgment  after 
trial  or  hearing  of  any  cause  or  matter  upon  the  merits,  such  further 
evidence  (save  as  to  matters  subsequent  as  aforesaid)  is  to  be  admitted  on 
special  grounds  only,  and  not  without  special  leave  of  the  Court. 

Further  evidence  means  any  evidence  whatever  not  used  at  the  hearing 
in  the  Court  below :  Be  Chennell,  Jones  y.  C,  8  Ch.  D.  492,  505,  C.  A. 

Special  grounds  for  admitting  eyidenoe  on  appeals  are  afforded  by  the 
rejection  of  the  evidence  in  the  Court  below  on  purely  technical  grounds: 
Be  Chennell,  sup, ;  or  where  the  judgment  of  the  Court  below  is  founded 
on  mistake,  misapprehension,  or  surprise :  Bigshy  y.  Dickinson,  4  Ch.  D.  24, 
C.  A. 

But  such  further  eyidenoe  is  not  by  any  means  to  be  admitted  without 
strong  reason :  Be  Chennell,  sup,  ;  and  see  Sanders  y.  8,,  19  Ch.  D.  373,  C.  A;; 
Pooley's  Trustee  y.  Whetham,  28  Oh.  D.  38,  C.  A. ;  Evans  y.  Benyon,  37  Ch.  D. 
345,  C.  A. ;  and  will  not  be  admitted  where  there  has  been  no  surprise,  and 
the  evidence  has  not  been  discoyered  since  the  hearing :  Exp,  Camforth  Co,, 
4  Ch.  D.  115,  C.  A. ;   Weston's  Case,  10  Ch.  D.  579,  C.  A. 

A  new  issue  as  to  negligence  was  not  allowed  to  be  brought  forward  in 
P.  C.  on  appeal  in  a  case  grounded  on  fraud :  Connecticut  Fire  Insurance  Co* 
y.  Kavanagh,  (1892)  A.  C.  473. 

Notwithstanding  the  great  weight  due  in  cases  of  conflict  of  viva  voce 
evidence  to  the  decision  of  a  Judge  of  Erst  instance  who  has  seen  the  manner 
and  demeanour  of  the  witnesses,  the  Court  of  Appeal  will  act  upon  its  own 
view  of  conflicting  evidence :  Bigshy  y.  Dickinson,  4  Ch.  D.  24,  C.  A. ;  The 
Olannihanta,  1  P.  D.  287,  C.  A. 

Where  the  proposed  further  evidence  is  documentary,  the  proper  course  is 
to  give  notice  to  the  other  side  that  the  Court  will  be  moyed  at  the  hearing 
of  the  appeal  to  give  special  leave  to  adduce  further  evidence :  Hasiie  y.  H,, 
1  Ch.  D.  562,  C.  A. ;  Justtcey.  Mersey  Co,,  24  W.  B.  199;  and  see  Be  Chennell, 
sup, ;  but  where  it  is  proposed  to  examine  fresh  witnesses,  the  application  for 
leave  must  be  by  motion  before  the  hearing :  Dicks  y.  Brooks,  13  Ch.  D.  652, 
C.  A.    For  form  of  notice,  see  D.  C.  F.  737. 
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Where  it  was  proposed  to  adduoe  affidayit  eyidance  which  the  witness 
declined  to  swear,  the  Conrt  gaye  leave  on  motion  to  serve  him  with  a 
subpoena  to  attend  at  the  hearing  of  the  appeal  without  prejudice  to  any 
question  as  to  the  admissibility  of  the  evidenoe,  and  intimated  that  the 
applicant  must  explain  why  it  was  not  sooner  adduced:  Oover'a  Case,  24 
W.  E.  36. 

The  words  **  judgment  after  trial  or  hearing  of  the  cause  or  matter  upon 
the  merits/'  appear  to  include  not  only  final  judgments,  but  also  inter- 
locutory judgments,  as  distinct  from  interlocutory  orders :  v.  sup,  p.  865 ; 
and  that  applications  for  such  jud^ents  are  not  within  0.  xxxvin,  3,  as 
to  evidence  on  information  and  behef,  see  Oilbert  v.  Endean,  9  Oh.  D.  259, 
O.A. 

An  order  on  summons  by  a  creditor  in  an  admon  action  is  final  as  regards 
reception  of  further  evidence:  Be  Compton,  Norton  v.  C,  27  Oh.  D.  392, 
0.  A. ;  secuSj  a  refusal  by  the  Judge  to  order  sequestration  against  Deft  co. 
for  breach  of  injunction :  Spencer  v.  Ancoats  Vale  Rubber  Co.,  b^  L.  T.  363 ; 
W.  N.  (88)  86. 

And  where  at  the  trial  witnesses  have  been  examined  orally,  further 
affidavit  evidence  by  them  will  not,  in  general,  be  admitted  on  appeal: 
Taylor  V.  Gfraw^re,  16  Ch.  D.  165.  C.  A. 

A  respondent  who  objects  to  a  further  affidavit  being  used  on  appeal 
should  not  file  affidavits  in  reply,  but  wait  till  the  hearing  and  then  apply 
for  time  :  Mitchell  v.  Condy,  W.  N.  (81)  83. 

Whether  the  rule  applies  where  the  party  seeking  to  adduce  further 
evidence  adduced  none  in  the  Court  below,  qwjere:  Amison  v.  Smithy  41 
Ch.  D.  98,  C.  A. 

If  a  note  of  oral  evidence  has  been  lost,  the  Court  may  allow  the  evidence 
to  be  re-taken  :  Exp,  Firth,  He  Cowburn,  19  Ch.  D.  419,  C.  A. 

For  case  in  which  further  evidence  was  adduced  by  consent,  and  the 
hearing  of  the  appeal  treated  as  the  trial  of  the  action,  see  Harris  v.  De 
Pinna,  33  Ch.  D.  255,  C.  A. 


POWERS  OF  THE  COUET  OF  APPEAL. 

By  0.  Lvni,  4,  the  Court  of  Appeal  is  te  have  all  the  powers  and  duties, 
as  te  amendment  and  otherwise,  of  the  Court  of  first  instance,  and  is  te  have 
power  te  give  any  judgment  and  make  any  order  which  ought  te  have  been 
made,  and  te  make  such  further  or  other  order  as  the  case  may  require — 
(including  (r.  5)  the  power  of  setting  aside  the  verdict  and  ludgment,  and 
directing  a  new  trial  on  the  hearing  of  an  appeal  from  a  judgment  on  the 
verdict  or  finding  of  a  jury,  or  of  a  Judge  without  a  jury,  varying  the  prac- 
tice as  stated  in  YeUs  v.  Foster,  3  C.  P.  D.  437,  C.  A. ;  EUy  v.  Wilson,  3 
Ex.  D.  359,  0.  A. ;  Davies  v.  Felix,  4  Ex.  D.  32,  0.  A.), — and  may  exercise 
these  powers  notwithstanding  that  the  notice  of  appeal  may  be  that  part  only 
of  the  decision  may  be  reversed  or  varied,  or  in  favour  of  all  or  any  of  the 
respondents  or  parties,  although  they  may  not  have  appealed  from  or  com- 
plained of  the  decision. 

Although  the  Court  has  the  full  powers  of  the  Court  below  as  te  amend- 
ment, they  will  not  be  exercised  so  as  te  allow  an  appellant  te  raise  upon 
appeal  a  case  tetally  inconsistent  with  his  original  case :  Exp,  Reddish,  5  Ch. 
D.  883,  C.  A. ;  Cropper  v.  Smith,  26  Ch.  D.  700,  C.  A. ;  Hiparave  v.  Case, 
28  Ch.  D.  356,  361,  C.  A. ;  or  a  point  not  taken  in  the  Court  below,  and  as 
te  which  contradictory  evidence  might  have  been  adduced  :  Exp,  Firth,  Re 
Cowburn,  19  Ch.  D.  419,  C.  A. ;  and  see  The  Tasmania,  16  App.  Ca.  223, 
225 ;  nor  where  some  of  numerous  Pits  were  unavoidably  absent  at  the  trial, 
but  it  did  not  appear  why  they  did  not  instruct  their  solr  to  give  such 
evidence  as  he  could,  or  as  would  enable  him  te  apply  for  adjournment : 
Amison  v.  Smith,  41  Ch.  D.  98,  C.  A. ;  and  after  judgment  on  appeal  the 
Court  refused  leave  te  amend  so  as  te  give  relief  against  third  parties,  which 
had  not  been  asked  for  at  the  trial :  Edison  and  Swan,  d:c,  Co,  v.  Holland, 
41  Ch.  D.  28,  C.  A. ;  and  (jucere  whether  the  Court  of  Appeal  has  jurisdiction 
to  give  judgment  for  an  mjunction  and  damages  against  third  parties  as  if 
they  were  Defts :  S,  C, 

Ylhieire  an  application  at  the  trial  for  leave  te  amend  pleadings  is  refused, 
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the  Court  of  Appeal  baa  power  to  giye  leave  to  amend :  Laird  y.  Bri^gt^ 
16  Clu  D.  663,  C.  A. 

Liberty  to  amend  after  tbe  time  for  appealing  bad  long  expired  was  granted 
under  spedal  circumstanoes  on  special  terms :  Kurtz  v.  Spence,  36  Cb.  D.  770, 
C.  A. 

Wbere  a  jury  found  issues  in  favour  of  tbe  Pit,  for  wbom  a  general  verdict 
was  given,  ana  judgment  was  afterwards  given  for  tbe  Deft,  tbe  Court  of 
Appeal,  on  afi&nning  tbe  judgment,  amended  tbe  record  by  entering  tbe 
verdict  for  tbe  Pit  on  tbe  issues  only :  Clack  v.  Wood,  9  Q.  B.  D.  276,  C.  A. 

As  to  rectification  of  accidental  slip,  wbereby  evidence  really  before  tbe 
Court  on  tbe  bearing  of  tbe  appeal  was  omitted  from  tbe  order,  see  Ea^. 
Banco  de  Portugal,  Be  Hooper y  14  Cb.  D.  1,  C.  A. 

Tbe  Court  will  not  readily  allow  an  appellant  wbose  notice  of  appeal  affects 
part  of  an  order  only,  to  ask  tbat  tbe  wnole  majr  be  discharged ;  and  in  cases 
wbere  sucb  an  appbcation  is  allowed,  tbe  omission  to  give  a  proper  notice  in 
tbe  first  instance  will  usually  be  a  ground  for  a  special  order  as  to  costs :  per 
James,  L.  J.,  in  Cracknall  v.  Janson,  4  March,  1879. 

GROSS  APPEALS. 

By  O.  Lvni,  6,  a  respondent  need  not  give  notice  of  motion  by  way  of 
cross  appeal,  but  if  be  mtends  upon  tbe  bearing  of  an  appeal  to  contend  that 
tbe  decision  of  tbe  Court  below  be  varied,  be  is  to  give  notice  (which  is, 
subject  to  special  order,  to  be  an  eight  days*  notice  in  tbe  case  of  an  appeal 
from  a  final  judgment,  and  a  two  days'  notice  in  tbe  case  of  an  appeal  tram 
an  interlocutory  order:  r.  7)  of  bis  intention  to  any  parties  who  may  be 
affected  by  bis  contention.  The  omission  to  give  sucb  notice  is  not  to 
diminish  the  powers  conferred  by  the  Jud.  Acts  upon  tbe  Court  of  Appeal, 
but  may,  in  the  discretion  of  the  Court,  be  a  ^x)und  for  an  adjournment  of 
tbe  appeal,  or  for  a  special  order  as  to  costs.  For  form  of  notice,  see  D.  C.  F. 
735. 

A  notice  by  a  respondent  under  r.  6  need  not  be  given  within  the  time 
limited  by  r.  16  :  Exjo,  Bishop,  Be  Fox,  Walker  &  Co.,  15  Cb.  D.  400,  C.  A. 

A  respondent  seekmg  a  variation  of  the  order  on  a  point  in  which  the 
appellant  has  no  interest,  must  give  a  separate  notice  of  appeal :  Be  Cavander^$ 
Trusts,  16  Cb.  D.  270,  C.  A. ;  and  where  action  and  counterclaim  are  founded 
on  separate  and  distmct  causes  of  action,  the  procedure  by  cross  appeals  is 
applicable:  National  Soc.  of  Electricity  v.  Gihhs,  (1900)  2  Ch.  280,  C.  A. 

A  respondent  may  give  notice  under  r.  6  to  a  co-re£^>ondent :  Exp,  Payne, 
Be  Cross,  11  Ch.  D.  639,  C.  A. 

Where  an  appellant  withdraws  his  appeal,  a  respondent  who  has  given 
such  notice  is  entitled  to  elect  whether  he  will  continue  or  withdraw  his  cross 
appeal :  The  Beeswing,  10  P.  D.  18,  C.  A. ;  if  he  continues,  tbe  appellant  may 
give  a  notice  renewing  bis  original  contention  :  8,  C. 

COSTS  OF  APPEAL. 

By  O.  LYin,  6,  the  Court  of  Appeal  shall  have  power  to  make  such  order 
as  to  the  whole  or  any  part  of  the  costs  of  an  appeal  as  may  seem  just. 

By  the  Judge's  memorandum,  1  Ch.  D.  41,  the  rule  of  the  Court  of 
Chancery  tbat  a  successful  appellant  is  not  entitled  to  costs,  is  no  longer  to 
be  acted  upon ;  and  in  all  cases  of  appeals  commenced  under  tbe  new  prac- 
tice, the  successful  appellant  is  to  be  entitled  to  costs,  unless  in  tbe  particular 
case  the  Court  shall  otherwise  direct. 

This  rule  is  one  of  general  application :  The  Batavier,  16  P.  D.  37,  C.  A. ; 
Olivant  v.  Wright,  45  L.  J.  Ch.  1 ;  and  includes  salvage  cases :  I'he  Ciiy  of 
Berlin,  2  P.  D.  187  ;  and  has  been  adopted  in  the  case  of  appeals  to  the  Chief 
Judge  in  bankruptcy  :  Exjp,  Masters,  1  Cb.  D.  113. 

But  the  Court  has  a  discretion  (see  O.  lxy,  1 ;  Jud.  Act,  1890,  s.  6),  and 
a  successful  appellant  may  be  refused  costs  where  be  fails  to  prove  alle^tions 
of  fraud :  Exp,  Cooper,  10  Ch.  D.  313,  C.  A. ;  or  succeeds  on  a  point  not 
raised  in  the  Court  below :  Hussey  v.  Payne,  8  (3i.  D.  670,  C.  A. ;  Chard  v. 
Jeryis,  9  Q.  B.  D.  178,  C.  A. ;  Dye  v.  !>.,  13  a  B.  D.  147,  C.  A.;  or  one 
point  only  out  of  many :  Elliot  v.  Lord  Bokehy,  7  App.  Ca.  43 ;  or  on  fresh 
evidence :  Exp,  Hauxwell,  23  Cb.  D.  643,  C.  A. ;  Amot's  Case,  36  Ch.  D.  702, 
0,  A*  \  and  respondents  whose  conduct  bad  justified  tbe  appeid  were  refused 
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costs:  Pateraon  v.  Provost  of  St.  AndrewSy  6  App.  Ca.  833  (Sc.);  and  a 
respondent  who,  haying  a  preliminary  objection,  knowingly  allows  appellant 
to  incur  costs  in  prepaiing  for  an  appeal,  may  be  depriTod  of  his  costs :  Be 
Blyth  and  Young,  13  Ch.  D.  416,  C.  A. ;  Re  Speight,  Exp,  Brooks,  13  Q.  B.  D. 
42  ;  but  see  Exp,  Stead,  Re  Mundy,  16  Q.  B.  D.  331,  0.  A. 

An  order  as  to  costs  was  refused  where  the  Court  was  not  furnished  with 
information  as  to  the  reasons  of  the  Judge  below :  Re  McConnell,  Saunders  y. 
M.,  29  Ch.  D.  76,  0.  A. 

Where  a  trustee  in  bankruptcy  adopts  the  action  and  abandons  an  appeal, 
it  will  be  dismissed  with  costs :  Borneman  y.  Wilson,  28  Ch.  D.  63,  C.  A. 

Where  two  Defts  appealed  jointly  and  one  succeeded,  both  appellants  were 
allowed  their  costs  of  appeal,  a  cross  appeal  haying  failed,  and  the  costs  not 
haying  been  increased  by  the  joint  appeal :  Oraham  y.  Campbell,  7  Ch.  D. 
490,  495,  C.  A. 

And  a  wife,  party  to  an  appeal  in  respect  of  her  separate  estate,  was 
entitled  to  her  costs  though  jomed  with  her  husband  in  the  appeal,  in  a  case 
where  the  husband  was  bankrupt :  Kevan  y.  Crawford,  6  Ch.  I).  29,  C.  A. ; 
but  see  Wright  y.  Chard,  4  Drew.  702. 

Cost  of  an  unsuccessful  appeal  out  of  a  fund  in  Court  will  only  be  allowed 
under  yery  special  circumstances :  Re  Barlow,  Barton  y.  Spencer,  36  Ch.  D. 
387. 

Where  an  appeal  has  been  abandoned,  it  will  be  dismissed  with  costs 
though  not  set  down  :  Charlton  y.  C,  16  Ch.  D.  273,  C.  A. ;  but  before  appli- 
cation for  costs  of  an  abandoned  appeal  is  made,  there  should  be  a  previous 
demand  for  payment  of  them:  Oriffin  y.  Allen,  11  Ch.  D.  913,  C.  A.  See 
Dan.  1063. 

An  abandoned  appeal  will  not  be  dismissed  with  costs  on  the  ex  parte 
application  of  the  appellant :  Ormerod  y.  Bleasdale,  54  L.  T.  343. 

Where  an  appeal  is  dismissed  on  the  objection  of  the  respondent  that  the 
notice  of  appeal  is  too  late,  the  appellant  will  not  be  made  to  pay  costs  of 
the  respondent's  affidavits  £[led  after  the  appeal  was  set  down  :  Exp,  Fardon*s 
Vinegar  Co,,  Re  Jones,  14  Ch.  D.  285,  C.  A. 

Where  an  appeal  is  simply  dismissed  after  a  cross  appeal  by  the  respondent 
the  costs  occasioned  by  the  cross  appeal  are  to  be  deducted :  The  Lauretta, 
4  P.  D.  25,  C.  A. 

Where  one  of  two  respondents  gaye  a  cross  notice  affecting  his  co-respon- 
dent, the  appeal  failing  and  cross  appeal  succeeding,  costs  wdre  apportioned : 
Harrison  y.  Cornwall  Minerals  Ry,  Co,,  18  Ch.  D.  334,  C.  A. ;  but  where  the 
costs  haye  not  been  materially  increased  by  the  cross  appeal,  there  will  be  no 
apportionment :  Robinson  y.  Drakes,  23  Ch.  D.  98,  C.  A. 

Third  parties,  who  in  reality  fought  the  Pits  and  failed,  were  ordered, 
together  with  the  Defts,  to  pay  the  costs  both  of  appeal  and  in  Court  below : 
Edison  and  Swan,  &c,  Co,  y.  Holland,  41  Ch.  D.  28,  C.  A. 

In  an  admon  action  where  seyeral  respondents  to  an  unsuccessful  appeal 
were  in  the  same  interest,  the  Court  allowed  one  set  of  costs  against  the 
appellant,  and  directed  these  costs  to  be  paid  to  the  respondent  who  had  the 
conduct  of  the  proceedings  in  the  cause  :  Harbin  y.  Masterman,  (1896)  1  Ch. 
351,  C.  A. 

The  common  law  practice  to  haye  only  one  taxation  in  an  action  does  not 
apply  where  costs  are  given  to  a  party  on  appeal,  and  if  there  is  no  direction 
postponing  taxation  and  payment,  the  party  is  entitled  to  taxation  and  pay- 
ment forthwith :  Phillips  y.  P.,  6  Q.  B.  D.  60,  C.  A. 

The  solr  of  an  appellant  may  be  ordered  to  indemnify  his  client  against 
the  costs  of  an  appeal,  prosecuted  not  in  the  interests  of  the  client,  but  for 
the  purposes  of  the  solr :  Harbin  y,  Masterman,  (1896)  1  Ch.  361,  0.  A. 

8.  Security  for  Costs  by  Deposit — 0.  LViii,  15. 

IJfon  motion  this  day  made  &c. ;  This  Court  doth  order  that  the  Pit 
H.  do  lodge  the  sum  of  £ —  in  Court  to  the  credit  of  this  action  [or 
matter]  &c.,  ^'  Security  for  the  costs  of  the  Pit's  appeal,"  as  directed 
in  the  lodgment  schedule  hereto  to  answer  costs  in  case  any  shall  be 
awarded  to  be  paid  by  the  Pit  on  his  appeal  against  the  order  dated 
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&c. ;  And  it  is  OTdered  that  in  the  meantime^  and  until  soch  lodgment 
IB  made,  and  notice  thereof  given  to  the  solr  of  the  Deft,  all  proceed- 
ings in  this  appeal  be  stayed. — [^Add  lodgment  schedule.  Farm  1.] — 
See  Re  Ivory,  Hankin  v.  Turner^  C.  A.,  2  Nov.  1878,  A.  3243 ;  10  Ch.  D. 
372 ;  and  see  Form  1 1,  inf. 

It  is  not  the  practice  to  fix  a  time  in  the  order,  but  if  the  securify  is  not 
given  within  a  reasonable  time  an  immediate  order  of  dismiasal  is  made :  see 
Wctshhurn  and  Moen  Manufacturing  Co.  v.  Patterson,  29  Ch.  D.  48,  C.  A. ; 
Folini  V.  Gray,  11  Ch.  D.  741,  C.  A. 

For  form  of  application,  see  D.  C.  F.  734. 

9.  The  iikcj  hy  Bond^  with  Option  to  deposit  a  Sum  in  Court, 

XJfok  motion  this  day  made  &c.,  And  upon  reading  &c.,  This  Court 
doth  order  that  the  Pit  J.  do  procure  some  sufficient  person  in  his 
behalf  to  give  security,  by  bond  to  the  respondent,  in  the  penal  sum 
of  £ — f  conditioned  to  answer  any  costs  occasioned  by  the  Pit's  appeal 
against  the  judgment  &c.,  in  case  any  costs  shall  be  awarded  to  be 
paid  by  the  Pit ;  And  it  is  ordered  that  in  lieu  of  such  security  the 
Pit  J.  be  at  liberty  to  lodge  the  sum  of  £ —  in  Court  to  the  credit  of 
&c.,  *' Security  for  the  costs  of  the  Pit's  appeal"  as  directed  in  the 
lodgment  schedule  hereto ;  And  the  Pit's  appeal  is  not  to  be  placed  in 
the  paper  for  hearing  until  —  days  after  such  security  has  been  given, 
and  notice  thereof  given  to  the  Defts ;  [or  And  in  the  meantime  all 
proceedings  in  this  appeal  are  to  be  stayed ;  ]  And  the  costs  of  the 
Pits  and  Defts  of  this  application  are  to  be  included  in  the  costs  of  the 
appeal. — [^Add  lodyment  schedule,  Form  1,  p.  206.] — See  Judd  v.  Green, 
C.  A.,  25  April,  1876,  A.  1017 ;  S.  C,  4  Ch.  D.  784,  C.  A.;  Nantygh 
and  Blaina  Ironworks  Co,  v.  Grave,  C.  A.,  22  May,  1878,  B.  1524. 

For  like  order,  see  Phosphate  Sewage  Co,  v.  Harimont,  C.  A.,  31  May,  1876, 
B.  1700;  2Ch.  D.  811,  C.  A. 

For  order  directing  a  Pit  to  pay  to  the  Deft  his  costs  of  an  abandoned 
appeal,  and  to  give  security  by  bond  for  the  costs  of  a  fresh  appeal  in  the 
same  action,  and  staying  the  prosecution  of  the  appeal  in  the  meantime,  see 
Waddell  v.  Blockey,  C.  A.,  18  Dec.  1878,  B.  2273 ;  10  Ch.  D.  416,  C.  A. 

10.  Appeal  dismissed  for  tcant  of  Prosecution  in  Default  of 

Security. 

Whereas  by  an  order  dated  &c.,  it  was  ordered  that  &c.  (Recite 
order  in  Form  9,  sup.,  verbatim) ;  Now  upon  motion  this  day 
made  imto  this  Court  by  counsel  for  the  Deft,  who  alleged  that 
the  Pit  hath  not  lodged  the  said  sum  of  £ —  in  Court  as  directed 
by  the  said  order,  and  therefore  prayed  that  the  appeal  of  the  Pit 
might  be  dismissed  with  costs ;  And  no  one  appearing  for  the  Pit  [or 
And  upon  hearing  &c.]  ;  And  upon  reading  &c.  [if  so,  and  an  affidavit 
of  &c.,  filed  &c.,  of  service  of  notice  of  this  motion  on  the  Pit]  ;  This 
Court  doth  order  that  the  said  appeal  of  the  Pit  do  stand  dismissed ; 
And  it  is  ordered  that  the  Pit  H.  do  pay  to  the  Deft  T.  his  costs 
occasioned  by  the  Pit's  notice  of  appeal,  including  the  costs  of  the  said 
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order  dated  the  2nd  day  of  November,  1878,  and  of  this  application, 
such  costs  to  be  taxed  by  the  taxing  master. — See  Re  Ivory ^  Hankin  v. 
Turner,  C.  A.,  27  Nov.  1878,  A.  2075 ;  10  Ch.  D.  377,  C.  A. 

For  like  order,  see  Judd  v.  Oreen,  C.  A.,  2  Feb.  1877,  A.  234 ;  4  Ch.  D. 
784,  0.  A. ;  and  see  Harris  v.  Fleming ,  30  W.  E.  655 ;  Polini  v.  Gray,  11 
Ch.  D.  741,  G.  A.    For  form  of  application,  see  D.  0.  F.  735. 

SECUBITY  FOB  COSTS  OF  APPEAL. 
When  required. 

By  O.  LVin,  15,  such  deposit  or  other  security  for  the  costs  to  be  occasioned 
by  any  appeal  shall  be  made  or  given  as  may  be  directed  under  special  cir- 
cumstances by  the  Court  of  Appeal. 

In  all  cases  where  the  Court  of  Appeal  directs  security  for  costs  to  the 
-amount  of  20^.  or  under,  the  amount  must  be  deposited  in  Court;  if  the 
amount  is  larger  the  appellant  has  the  option  of  giving  security. 

The  former  practice  under  which  a  deposit  of  20/.  was  required  in  all  cases 
where  a  petition  of  rehearing  or  appeal  petition  was  presented,  is  thus 
abrogated  :  see  Wihm  v.  Smith,  2  Ch".  D.  67 ;  24  W.  R.  421. 

The  rule  includes  bankruptcy  appeals  :  Exp,  Isaacs,  9  Ch.  D.  271,  C.  A. ; 
and  appeals  under  the  Workmen's  Compensation  Act,  1897  (60  &  61  V.  c.  37) : 
Ball  V.  Snowdauy  Hubbard  &  Co.,  (1899)  1  Q.  B.  593,  C.  A. 

The  poverty  of  the  appellant  is  a  special  circumstance  within  the  meaning 
of  the  rule :  Harlock  v.  Ashberry,  19  Ch.  D.  84,  C.  A. ;  and  insolvency  is 
primd  facie  reason  for  requiring  security  for  costs:  see  per  Brett,  L.  J.,  in 
Exp.  Isaacs,  9  Ch.  D.  271, 273,  C.  A. ;  per  Cotton,  L.  J.,  m  Re  Ivory,  Hankin 
V.  Turner,  10  Ch.  D.  372,  C.  A.,  Forms  8,  10,  sup. 

Poverty,  even  though  it  amoimts  to  insolvency,  may  not  by  itself  be  a 
sufficient  ground  for  making  the  order ;  the  nature  of  the  action,  and  the 
manner  in  which  it  is  prosecuted,  are  to  be  considered :  Usil  v.  Brearley,  3 
C.  P.  D.  206,  C.  A  But  mere  want  of  means  is  not  a  sufficient  ground  for 
dispensing  with  security  from  a  bankrupt  wishing  to  appeal :  Exp,  Orepe,  He 
G^CDe,  W.  N.  (87)  83. 

N  on-compliance  with  a  bankruptcy  notice  is  evidence  of  insolvency :  Nixon 
V.  Sheldon,  53  L.  J.  Ch.  624 ;  50  L,  T.  245. 

Security  was  required  where  an  insolvent  appellant  alleged  that  letters 
of  admon  had  been  wrongfully  granted  to  the  respondent,  and  sought  to 
restrain  the  admon  of  the  estate,  but  took  no  steps  to  try  the  question  in 
the  Probate  Division :  Be  Ivory,  Hankin  v.  Turner,  10  Ch\  D.  372,  C.  A. ; 
where  an  irregular  and  vexatious  appeal  had  been  brought,  even  though  a 
substantial  (but  not  novel)  question  was  to  be  tried :  Waddell  v.  Blockey,  10 
C5i.  D.  416,  0.  A. ;  where  three  appeals  were  brought  when  one  would  have 
been  sufficient :  Usil  v.  Brearley,  3  C.  P.  D.  206,  C.  A. ;  and  where  the 
appellant  was  a  foreigner  domiciled  abroad,  and  not  haying  assets  in  England : 
Urant  v.  Banque  Franco- Egyptienne,  2  C.  P.  D.  430,  0.  A. ;  or  resident  out 
of  the  jurisdiction:  Re  Kathleen  Mavoureen,  &c.,  W.  N.  (78)  215 ;  Wegmann 
V.  Corcoran,  19  Mar.  1879,  Beg.  Min.  fo.  250 ;  or  an  insolvent  solr  appealing 
from  an  order  to  strike  him  on  the  rolls,  and  directing  an  account  against 
him :  Re  Strong,  31  Ch.  D.  273,  C.  A.  {qucere,  whether  so,  if  the  order  were 
simply  to  strike  off  the  rolls :  S.  C);  or  a  co.  appealing  alone  from  a 
winding-up  order:  Re  Photographic  Artists*  Co-operative  Co.,  23  Ch.  D.  370, 
C.  A. ;  Re  Diamorid  Fuel  Co.,  13  Ch.  D.  400,  C.  A. 

The  mere  fact  that  a  novel  question  of  law  is  involved  is  not  a  ground  for 
refusing  to  require  security  from  an  insolvent  appellant :  Farrer  v.  Lacy, 
Hartland  &  Co.,  28  Ch.  D.  482,  C.  A.;  explaining  Rourke  v.  White  Moss 
Colliery  Co.,  1  C.  P.  D.  556,  where  the  insolvency  arose  from  the  alleged 
wrong  complained  of. 

Where  bankrupt  Defts  appealed  against  an  injunction  which  interfered 
with  their  future  power  of  gaining  a  hvelihood,  an  order  was  made  dis- 
missing the  appeal,  unless  within  a  certain  time  they  gave  security,  or  the 
trustee  in  bankruptcy  made  himself  a  party :  United  Telephone  Co,  v.  Bassano, 
31  Ch.  D.  630,  C.  A. 

In  Wilson  v.  Smith,  2  Ch.  D.  67,  0.  A.,  which  has  been  cited  as  an 
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authority  for  the  proposition  that  the  poverty  of  an  appellant  is  alone  a 
ground  for  requiring  security  for  costs,  the  eyidenoe  was  of  an  enormous 
length  :  see  5.  C,  24  W.  R.  421 ;  Stock  v.  Hooper's  Telegraph  Worlu,  W.  N. 
(76)  230;  but  see  Harlock  v.  Ashherry,  19  Ch.  D.  84,  C.  A.,  where  Jessel, 
M.  R.,  said  that  the  practice  before  the  Jud.  Acts  should  not  be  lost  sight  of, 
and  ordered  security  to  the  extent  of  30Z.  \  and  see  also  WhiUakerY.  Kershaw^ 
44  Ch.  D.  296,  C.  A. 

Where  a  pauper  appeUant  has  failed,  or  will  probably  fail,  to  pay  the  costs 
in  the  Court  below,  sufficient  security  for  the  costs  of  an  app^  will  be 
directed :  Exp,  Isaacs,  9  Ch.  D.  271,  C.  A. 

And  non-payment  of  such  costs  is,  it  seems,  a  special  circumstance  witJiin 
the  meaning  of  r.  lb:  Re  Tees  Bottle  Co,,  20  S.  J.  584 ;  Clarke  y.  Boche,  25 
W.  B.  309 ;  46  L.  J.  Ch.  372 ;  36  L.  T.  78. 

An  ezor,  made  a  party  by  revivor,  is  entitled  to  security  for  costs  of  an 
appeal,  though  his  testator  [to  whom  costs  were  due)  would  not  have  been  so 
entitled  :  Be  Knight,  K,  v.  Oardner,  38  Ch.  D.  108,  C.  A. 

In  a  salvage  case,  the  fact  that  the  appellants  have  obtained  a  stay  of 
execution  and  the  release  of  their  ship  on  a  bail-bond,  not  including  the 
costs  of  an  appeal,  is  not  sufficient  ground  for  requiring  security  for  such 
costs :  The  Victoria,  1  P.  D.  280. 

The  respondent  should  first  apply  to  the  appellant  for  security,  and,  if  no 
reasonable  offer  is  made,  may  then  apply  to  the  Court  to  order  security  to  be 
given:  The  Constantini,4:  P.  D.  166,  C.  A. 

A  married  woman  having  no  separate  property  which  she  was  not  restrained 
from  anticipating  and  a^ealing  without  a  next  friend,  was  ordered  to  give 
security :  Whittaker  v.  Kershaw,  44  Ch.  D.  296,  C.  A. ;  and  see  Weldhen  v. 
Scattergood,  W.  N.  (87)  69. 

The  fact  that  an  appellant  is  resident  abroad  is  not  of  itself  a  sufficient 
ground  for  requiring  security,  and  though  the  property  of  an  appellant  oo. 
was  of  a  fluctuating  character  and  easily  removable,  security  was  not 
required,  there  being  no  reasonable  doubt  tibat  if  the  appeal  was  dismissed 
there  would  be  ampk  goods  of  theirs  on  which  execution  might  be  levied : 
Be  Apollinaris  Co,'s  Trade  Mark,  (1891)  I  Ch.  1,  C.  A. 

As  to  abuse,  actual  or  threatened,  of  the  process  of  the  Court  being  ground 
for  ordering  security,  see  Weldon  v.  Maples,  Teesdale  &  Co,,  20  Q.  B.  D.  331, 
C.  A. 

Where  the  appeal  was  from  refusal  of  an  order  in  the  nature  of  a  man- 
damus against  a  County  Court  Judge,  the  nature  of  the  appeal  was  material 
in  favour  of  the  application  for  security :  Clarke  v.  Boche,  46  L.  J.  Ch.  372 ; 
25  W.  B.  309 ;  36  L.  T.  78. 

Where  Defts  are  prejudiced  by  an  appeal  being  brought  by  one  of  several 
Pits,  their  remedy  is  to  apply  for  security :  Beckett  v.  Attwood,  18  Ch.  D.  54, 
C.  A. 

FBOCEDimE  m  &EFEBENGE  TO  8ECUBITY. 

The  application  for  an  order  for  security  is  to  be  made  by  original  motion 
before  the  Court  of  'Appeal,  on  notice  to  the  appellant,  which  may  be  giv^i 
without  leave  of  the  Coui-t :  Grills  v.  Dillon,  2  Ch.  D.  235,  C.  A. ;  Exp,  Isaacs, 
9  Ch.  D.  271,  C.  A. ;  Clarke  v.  Boche,  25  W.  B.  309;  46  L.  J.  Ch.  372 ;  36 
L.  T.  78. 

The  application  must  be  made  promptly :  Be  Indian  Kingston  Gold  Mines, 
22  Ch.  B.  83,  C.  A. ;  Poolei^'s  Trustee  v.  Whetham,  33  Ch.  D.  76,  C.  A. ;  and 
in  general  before  a  time  is  actually  fixed  for  the  hearing  of  the  appeal: 
Grant  v.  Banque  Franco-Egyptienne,  1  C.  P.  D.  143,  C.  A. ;  but  even  tnough 
the  appeal  was  in  the  day's  paper,  the  application  was  granted  on  satisfactory 
explanation  given  :  Ellis  v.  Stetvart,  35  Ch.  D.  459,  C.  A. ;  and  see^  Clough, 
Bradford  Bank  v.  Cure,  35  Ch.  D.  7. 

If  the  deposit  is  not  made  or  security  given  within  a  reasonable  time 
after  the  date  of  the  order,  the  appeal  will  be  peremptorily  dismissed: 
Washburn  and  Moen  Co.  v.  Patterson,  29  Ch.  D.  48,  C,  A. ;  Judd  v.  Green,  4 
Ch.  D.  784,  0.  A. ;  Be  Ivory,  Hankin  v.  Turner,  Form  10,  sup,  p.  874.  Thus 
appeals  have  been  dismissed  after  a  period  of  nine  months  from  the  order  for 
security :  Judd  v.  Green,  sup, ;  or  after  four  months :  Vale  v.  Opperi,  5 
Ch.  D.  633,  C.  A. ;  Kanitz  v.  Scarborough,  W.  N.  (78)  216 ;  and  in  general 
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three  months  is  more  than  a  reasonable  time :  Washhumf  d:c,  Co,  y.  PaUer- 

SOIlf  8up, 

But  the  Oourt  will  not,  in  the  first  instance,  order  the  security  to  be 
given  within  a  specified  time,  and  in  default  the  appeal  to  be  dismissed : 
Wilson  V.  Smithy  2  Ch.  D.  67,  0.  A. ;  United  Telephone  Co,  v.  Bassano,  31 
Ch.  D.  730,  0.  A. ;  Polini  v.  Oray^  11  Ch.  D.  74,  C.  A. ;  though  proceedings 
may  be  stayed  until  the  security  is  giyen :  Vale  v.  Oppertf  5  Ch.  D.  633, 
C.  A. 

"Where  the  required  security  was  given  after  service  of  notice  of  motion  to 
dismiss  for  want  of  prosecution,  but  before  the  hearing  of  the  motion,  the 
appellant  was  ordered  to  pay  the  costs  of  the  motion  before  the  appeal  was 
beard:  Exp,  Isaacs,  10  Ch.  1).  1,  C.  A. 

The  amount  of  the  security  is  proportionate  to  the  probable  costs  of  the 
appeal,  not  the  value  of  the  property  at  stake:  see  Morecroft  v.  Evans, 
W.  N.  (82)  189 ;  nor  such  as  will  cover  all  the  costs  of  appeal,  but  a  reason- 
able sum :  see  Aberdare  Co,  v.  Hankey,  32  S.  J.  644. 

For  cases  in  which  security  for  costs  beyond  the  amount  of  £20  was 
required  before  the  Jud.  Acts,  see  Mayor ,  <fec.  of  Hastings  v.  Ivall,  9  Ch.  768. 

On  application  to  the  Court  of  Appeal  for  new  trial,  the  practice  formerly 
prevailmg  in  the  Q.  £.  D.  has  been  adopted,  and  security  for  costs  wiU  not 
m  general  be  ordered :  Hecksher  v.  Crosleyy  (1891)  1  Q.  £.  224. 


11.  Stay  of  Execution  pending  an  Appeal  on  Payment  into  Court — 

0,  Lviii,  16. 

Upon  the  application  &c.,  And  the  Applicant  A.  by  bis  solr  under- 
taking to  lodge  in  Court  the  sum  of  £ — ,  it  is  ordered  that  the  said  A. 
do  on  or  before  &c.,  lodge  in  Oourt  to  the  credit  of  &c.,  the  said  sum  of 
£ —  as  directed  in  the  Lodgment  Schedule  hereto  ;  And  it  is  ordered 
that  upon  such  lodgment  in  Oourt  being  made,  no  proceedings  be  taken 
to  enforce  the  order  dated  &c.,  as  to  the  said  sum  of  £—  pending  the 
appeal  of  the  said  A. — [Add  Lodgment  Schedule,  Form  1.] 

For  form  of  notice  of  motion  to  stay,  see  D.  0.  F.  728. 

12.  Stay  of  Execution  for  Costs  on  payment  into  CouHy  after  refusal 
of  the  Application  in  the  Court  below  on  original  Motion — 
0.  Lvm,  17,  18. 

Upon  motion  this  day  made  &c.,  This  Oourt  doth  order  that  the 
Deft  0.  do  within  (twenty-one  days)  after  the  taxing  master  shall 
have  made  his  certificate  pursuant  to  the  judgment  dated  &c.,  lodge 
the  amount  of  the  costs  thereby  directed  to  be  taxed,  including  the 
costs  of  the  Deft  H.,  in  Oourt  to  the  credit  of  this  cause  &c.,  to  an 
account  to  be  entitled  '^  The  taxed  costs  of  the  Pit  and  the  Deft  H.," 
as  directed  in  the  schedule  hereto,  instead  of  paying  the  same  as 
directed  by  the  said  judgment ;  And  it  is  ordered  that  upon  such 
lodgment  being  made,  all  proceedings  under  the  said  judgment  to 
enforce  payment  of  such  costs  be  stayed  until  after  the  appeal  of  the 
said  Deft  0.  from  the  said  judgment  has  been  disposed  of. — Deft  to 
pay  to  the  next  friend  of  the  Pit  the  Pit's  costs  of  the  application,  to 
be  taxed  &c. — [Add  Lodgment  Schedule,  Form  1.] — See  Cooper  v.  C, 
0.  A.,  12  April,  1876,  A.  1049  ;  2  Oh.  D.  492,  0.  A. 
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13.  Appeal  to  the  Home  of  Lords — Stay  of  Execution  for  Costs 
refused  on  Personal  Undertaking  of  Solicitor  to  refund. 

Upon  motion  this  day  made  &c.,  And  upon  healing  &c.,  And  N.,  of 
the  firm  of  B.  &  Co.,  the  Bolr  for  the  Defts  other  than  the  W.  &  B. 
By.  Co.,  personally  undertaking,  in  the  event  of  the  order  dated  &c., 
being  reyersed  on  appeal  to  the  House  of  Lords,  to  abide  by  any 
order  which  this  Court  may  make  as  to  their  refunding  to  the  Pits  the 
costs  by  the  said  order  directed  to  be  paid  to  them  by  the  Fits,  This 
Court  doth  not  think  fit  to  make  any  order  on  this  motion,  but  doth 
order  that  the  Pits  B.  &c.,  pay  to  the  Defts  E.  &c.,  their  costs  of  this 
application,  to  be  taxed  by  the  taxing  master. — See  Beattie  v.  Lord 
Ehury,  L.JJ.,  24  Feb.  1873,  A.  442 ;  28  L.  T.  458. 

For  order  on  like  motion  that  the  Deft  should  pay  into  Court  a  sum  certi- 
fied to  be  due  in  respect  of  the  Pit's  liability  in  respect  of  —  shares  in  the 
G.  Co.,  and  that  the  same  should  be  invested  in  Cons.  £3  p.  c.  Anns,  and 
the  dividends  as  they  accrued  invested  in  like  anns ;  and  mat  all  further 
proceedings  under  the  order  appealed  from  should  be  stayed  until  after  the 
nearing  of  the  petition  of  appeal  to  be  presented  to  the  House  of  Lords 
pursuant  to  a  notice  served  by  the  Deft  on  the  Pit,  and  that  the  Deft  should 
pay  the  costs  of  the  application,  see  Merry  y.  Nickalh,  L.  C.  and  L.  JJ., 
29  Jan.  1873,  B.  334 ;  8  Ch.  205. 

And  for  subsequent  order  on  summons,  after  dismissal  of  the  appeal  by 
the  House  of  Lords,  directing  the  stock  and  accumulations  to  be  sold,  and 
the  proceeds  paid  to  the  Pit  or  his  nominee,  see  8.  C,  Y.-C.  B.,  at  Chambers, 
5  Aug.  1875,  B.  2013. 

8TAT  OP  FBOCEEDINQS  PENDING  APPEAL  GENERALLY. 

Applications  to  stay  proceedings  on  appeal  must  be  founded  on  two  points, 
which  are  essential :  nrat,  that  a  serious  mjury  will  result  to  the  party  apply- 
ing if  the  application  is  not  granted ;  secondly,  that  he  has  come  promptly  to 
make  it :  ifawdb  Khan  v.  Bajah  Oojoodhyaram  Khan^  L.  B.  1  P.  C.  8,  12." 

The  principles  on  which  such  applications  will  be  granted  vary  according 
to  the  nature  of  the  proceedings  to  be  stayed,  but  as  a  general  rule  the 
Court  will  stay  all  such  proceedings  as  would  render  a  successful  appeal 
nugatory :  Wihim  v.  Church,  12  Ch.  D.  454,  C.  A. ;  Polini  y.  Gray,  12  Ck  D. 
438,  0.  A. 

Stay  of  Execution  for  Costs. 

Where  the  order  appealed  from  directs  the  appellant  to  pay  costs,  the 
costs  must  be  paid  according  to  the  oixier,  on  the  personal  undertakiag  of 
the  respondent  8  solr  to  refund  if  the  appeal  is  successful :  Grant  v.  Banque 
Franco- Egyptiemie,  3  C.  P.  D.  202,  C.  A. ;  Morgan  v.  El/ord,  4  Ch.  D.  352, 
C.  A. ;  Merry  v.  NickalU,  8  Ch.  205 ;  BeaUie  v.  Lord  Ehury,  28  L.  T.  458, 
Form  13,  9up. ;  Gihhs  v.  Daniel,  4  Giff.  41,  n. ;  Polini  v.  Gray,  28  W.  E-  360. 

Under  special  circmnstances,  e.^.,  where  the  respondents  are  resident 
abroad,  so  that  the  solr  would  be  the  only  person  liable  to  refund,  his 
personal  undertaking  has  been  held  insufficient  without  satisfactory  security : 
Burdick  v.  Garrick,  5  Ch.  453. 

If  the  undertaking  is  not  given,  or  the  security  is  not  found,  execution 
will  be  stayed  on  payment  of  the  amount  into  Court :  see  Cooper  v.  C7.,  2  Ch.  D. 
492,  Form  12,  sup, ;  Burdick  v.  Garrick,  5  Ch.  453,  455 ;  and  if  the  under- 
taking is  refused,  it  is  not  of  course  to  stay  proceedings  as  to  costs :  A,  G,  t. 
Emerson,  24  Q.  B.  D.  56,  0.  A. 

And  payment  of  costs  will  not  be  stayed  with  a  view  to  a  possible  set-off  as 
the  result  of  pending  proceedings  in  the  same  action :  Grant  v.  Banqye  Franco^ 
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Egtiptienne,  3  0.  F.  D.  202,  0.  A. ;  or  after  on  order  of  the  Oourt  of  Appeal 
has  giyezL  the  oppoeite  party  a  present  right  to  receive  costs:  Automatic 
Weighing  Co,  v.  Comhined,  <fec.  Weighing  Co.,  58  L.  J.  Ch.  647 ;  61  L.  T.  536; 
37  W.  R.  636. 

The  application  of  these  rules  is  not  affected  by  a  possibility  of  future 
costs  becoming  payable  by  the  respondent  to  the  appellant  at  some  sub- 
sequent stage  of  the  case :  Grant  v.  Banque  Franco-Eggptienne,  3  0.  P.  D. 
202,  C.  A. 

An  application  for  a  stay,  unless  made  immediately  after  judgment,  must 
be  supported  by  an  affidavit  showing  special  circumstances :  TucK  y.  Southern 
Counties  Deposit  Bank,  42  Ch.  D.  471. 

Stay  of  Execution  for  Payment  of  Money. 

The  practice  in  error,  or  on  appeal,  as  between  the  Oourt  of  Appeal  and 
the  House  of  Lords,  remains  unanected  by  the  Jud.  Acts  and  Eules :  Justice 
V.  Mersey,  <fcc.  Co.,  1  C.  P.  D.  576. 

Therefore,  in  the  case  of  an  action  pending  in  the  Q.  B.  Division,  a  stay  of 
execution,  pending  an  appeal  to  the  House  of  Lords,  is,  on  bail  being  given 
under  the  C.  L.  P.  Act,  1852  (16  &  16  V.  c.  76),  s.  151 ,  a  matter  of  right :  S,  C. 

In  the  case  of  an  action  pending  in  the  Chancery  Division,  the  converse 
practice  on  appeal  from  the  Oourt  of  Chancery  is  still  in  force,  whether  the 
appeal  be  to  tne  Court  of  Appeal  or  to  the  JBEouse  of  Lords :  Cooper  v.  6\, 
2  Ch.  D.  492,  0.  A.,  Form  12,  sup. ;  Morgan  y.  EJford,  4  Ch.  D.  352,  0.  A. 
The  amount  is  to  be  paid  to  the  respondent  on  his  giving  security  to  refund 
in  case  of  the  success  of  the  appeal,  or  in  default  of  security  execution  will 
be  stayed  on  payment  of  the  amount  into  Court :  Merry  y.  Nidcalls,  8  Ch. 
205 ;  Burdick  v.  Oarrick,  5  Ch.  453 ;  Barrs  v.  FewkeSy  1  Eq.  392 ;  Topham  v. 
B.  ofPorOand,  1  D.  J.  &  S.  603;  Mackintosh  v.  Q.  W.  By.  Co.,  11  Jur.  N.  8. 
705;  13  L.  T.  165;  13  W.  E.  1029;  Mayor,  &c.of  Oloticester  y.  Wood,  1  Ph. 
493;  3  Ha.  150;  Touche  v.  Met.  By.  Warehouse  Co.,  40  L.  J.  Ch.  496; 
O'Beilly  y.  Walsh,  I.  E.  7  Eq.  253. 

But  where  an  amount  ordered  to  be  paid  by  a  judgment  had  been  paid 
into  Court  pending  an  appeal,  and  on  appeal  the  judgment  was  reversed,  the 
fund  was  not  retamed  in  Court  pending  an  appeal  to  the  House  of  Lords 
against  the  order  reversing  the  judgment :  Atherton  y.  British  Nation  Co., 
5  Ch.  720. 

Stay  of  Proceedings  in  Chambers. 

Generally  speaking,  the  Court  never  stays  the  taking  of  an  account,  and 
does  not  direct  security  for  the  result  of  an  account,  eimer  on  appeals  to  the 
Court  of  Appeal  or  to  the  House  of  Lords :  Qwynn  v.  Lethhridge,  14  Ves. 
506;  Nerot  y.  Bumand,  2  Euss.  55,  58;  Murray  y.  Clayton,  15  Eq.  117,  121; 
imless  irreparable  injury  would  be  caused,  as  by  disclosing  the  names  of 
customers :  Adair  v.  Young,  11  Ch.  D.  136,  0.  A. 

But  a  sale  will  be  suspended :  Bowley  v.  Adams,  9  Beay.  348  ;  Nerot  y. 
Bumand,  2  Euss.  55,  68 ;  Dan.  1049. 

Distribution  of  a  fund  in  Court,  or  payment  of  a  fund  out  of  Court,  will 
not  be  stayed,  pending  appeal  in  the  absence  of  special  circumstances: 
Bradford  v.  Young,  Be  Falconar's  Trusts,  28  Ch.  D.  23,  C.  A. ;  but  the 
persons  to  receive  the  money  must,  if  required,  give  security  to  restore  it  if 
the  order  is  reversed,  and  in  default  of  such  security  the  money  will  be 
retained  in  Court :  Lord  v.  Colvin,  1  Dr.  &  Sm.  475 ;  Swift  v.  Qrazeitrook,  3 
Mac.  &  G.  6;  Way  v.  Foy,  18  Ves.  452;  Waldo  v.  Cayley,  16  Ves.  213; 
Bourne  v.  Buckton,  35  L.  J.  Ch.  851. 

A  sale  of  consols  in  Court  was  stayed  on  the  undertaking  of  the  appellant, 
in  case  his  appeal  was  unsuccessful,  to  make  good  the  difference  between  the 
income  actually  produced  and  interest  at  £4  p.  c. ;  and  to  pay  the  costs  of 
the  sale  and  re-investment :  Brewer  v.  Yorke,  20  Ch.  D.  669,  0.  A. ;  and 
where  a  Pit  to  whom  a  fund  had  been  ordered  to  be  paid  out  had  been 
abroad  for  two  years,  and  his  address  was  not  known,  the  fund  was  retained 
in  Court  on  the  applicants  giving  a  similar  undertaking :  Bradford  v.  Young, 
sup. 
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Where  the  order  am>ealed  from  is  for  leave  to  do  an  act,  e.^.,  for  a  tnutee 
in  hankruptcy  to  diBclaim  a  lease,  application  for  a  stay  of  proceedings  most 
be  made  immediately,  as  after  the  act  is  done  there  can  be  no  -withdrawal  of 
the  leave :  Exp,  Sadler,  Re  Haws,  19  Ch.  D.  122,  0.  A. 


SUSPEKSIOK  OF  nrJUKGTIGKS  Aim  OTHEK  OSDEBS. 

In  these  cases  the  nsual  course  is  to  stay  proceeding  pending  an  appeal 
onl;^  when  the  proceedings  would  cause  irreparable  injury  (not  mere  incon- 
venience or  annoyance),  as  by  destroying  the  goodwill  of  a  business :  Waf/ard 
V.  W,y  3  Ch.  812 ;  Stori/  v.  Lord  Lentiox,  1  My.  &  Cr.  685 ;  and  see  Flower  v. 
Lloyd,  W.  N.  (77)  81  ;  Hyam  v.  Terry,  29  W.  R.  32. 

The  same  principle  applies  in  the  case  of  dissolving  or  postponing  in- 
junctions :   '^  album  Y,  Ingilby^  1  My.  &  K.  84;  Penn  v.  Bihhy,  3  Eq.  308. 

Where  an  injunction  is  suspended  by  Court  of  Appeal  for  a  certain  time 
an  application  for  its  further  suspension  may  be  made  to  and  disposed  of  by 
the  J  udge  of  the  Court  below :  Shel/er  v.  City  of  London  Electric  Light  Co. ; 
Mfux'B  Brewery  Co.  v.  Same,  (1895)  2  Ch.  388,  C.  A. 

A  decree  for  specific  performance  will  be  enforced,  with  the  exception  of 
the  directions  to  execute  the  conveyance :  Gwynn  v.  Lethbridge,  14  Ves.  185 ; 
or  if  the  conveyance  is  to  be  executed,  notice  of  the  pending  appeal  will  be 
indorsed  on  the  deed :  Wilson  v.  West  Hartlepool  Co,,  34  Beav.  414;  and  for 
a  case  in  which  the  execution  of  the  decree  was  suspended,  see  Price  v. 
SaluBbury,  11  W.  B.  1014. 

An  order  for  specific  delivery  of  chattels  will  be  enforced,  pending  an 
appeal,  on  the  undertaking  of  the  respondent  to  restore  them  if  the  order 
should  be  reversed :  Harrington  v.  Zf.,  3  Ch.  575,  576. 

On  the  question  when  discovery  or  production  of  documents  under  the 
practice  of  the  Court  of  Chancery  would  be  stayed,  see  Walburn  v.  Ingilhy, 
1  My.  &  £.  84 ;  Drake  v.  />,,  3  Ha.  528. 


STAT  OF  FBOCEEDINOS  FENDING  AFFEALS  TO  THE  COTTBT  OF  AFFEAI*. 

By  O.  Lvm,  16,  an  appeal  is  not  to  operate  as  a  stay  of  execution  or  of 
proceedings  under  the  decision  appealed  from,  except  so  far  as  the  Court  or 
a  Judge  toIow  or  the  Court  of  Appeal  may  order ;  and  no  intermediate  act  or 
proce^ing  is  to  be  invalidated  except  so  far  as  the  Court  appealed  from  may 
direct. 

Applications  for  a  stay  of  proceedings  under  the  rule  are  to  be  made,  in 
the  first  instance,  to  tte  Court  below:  A,  O.  v.  Sioaneea  Co,,  9  Ch.  D.  46, 
C.  A. ;  Ooddard  v.  Thomp8<m,  47  L.  J.  Q.  B.  382 ;  26  W.  R.  362 ;  38  L.  T. 
166;  by  summons  or  motion  on  notice:  see  Form  11,  sup.  p.  877;  Jtep,  of 
Peru  V.  Weguelin,  24  W.  B.  297  ;  even  though  the  action  has  been  dismissed, 
if  the  application  is  for  stay  of  proceedings  under  the  order  of  dismissal,  cg.^ 
for  payment  of  costs:  Otto  v.  Lindford,  18  Ch,  D.  394,  C.  A.;  but  an 
apphcation  which  the  Court  below,  having  dismissed  the  action,  cannot 
grant,  as  for  an  injunction  to  restrain  interim  dealings  with  property, 
will  be  entertained  by  the  Court  of  Appeal:  Wilson  v.  Church,  11  Ch.  D. 
576,  C.  A. ;  12  Ch.  D.  454,  C.  A. ;  Polini  v.  Gray,  12  Ch.  D.  438,  C.  A. 

If  this  application  is  refused  in  the  Court  below  it  may  be  renewed  by 
motion  in  the  Court  of  Appeal ;  and  in  such  cases  the  practice  and  the  form 
of  the  order  is  the  same  as  on  original  motions,  though  the  jurisdiction  of 
the  Court  is  properly  appellate  :  Cooper  v.  C,  2  Ch.  D.  492,  C.  A. ;  Form  12, 
sup.  p.  877 ;  A,  G,^,  Swansea  Co.,  9  Ch.  D.  46,  C.  A. 

The  application  must  be  supported  by  special  circumstances  where  a  stay 
has  been  refused  by  the  Judge  at  the  tnal :  Monk  v.  Bartram,  (1891)  1  Q.  B. 
346,  C.  A. 

The  rule  gives  full  discretion  to  the  Court  against  whose  decision  an  appeal 
is  pending  to  refuse  a  stay  of  proceedings :  A,  G.  v.  Emerson,  24  Q.  B.  D. 
56,  C.  A.  The  jurisdiction  under  the  rule  is  concurrent,  and  an  application 
to  the  Court  of  Appeal  for  a  stay  refused  by  the  Court  below  is  an  original 
application  to  be  Drought  within  a  reasonable  time,  but  not  necessarily 
within  twenty-one  days  from  the  refusal :  Cropper  v.  Smith,  24  Ch.  D.  305, 
C.  A. 
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A  master  baa  jurisdiction  to  stay  execution  on  a  judgment  pending  an 
appeal  to  the  Oourt  of  Ai)peal :  Opperi  v.  Beaumonty  18  Q.  B.  D.  435,  0.  A. 

The  Court  of  Appeal  wUl  not  grant  a  stajr  of  proceedings  on  reversing  an 
order  refusing  a  nue  for  a  new  trial,  in  which  case  the  stay  of  nroceedmgs 
should  be  obtained  on  summons  in  Chambers  from  the  Judge  of  the  Court 
below :  Goddard  y.  Thompsm,  26  W.  E.  362 ;  47  L.  J.  Q.  B.  382 ;  38  L.  T. 
166. 

The  costs  of  such  an  application  are,  as  a  rule,  to  be  paid  by  the  applicant : 
Cooper  V.  C,  2  Ch.  D.  492,  C.  A. ;  but  the  Court  has  a  discretion :  Adair  v. 
Toung,  11  Ch.  D.  136,  139,  0.  A. ;  and  the  costs  may  be  made  costs  in  the 
appeal  or  action. 

A  similar  rule  was  followed  under  the  practice  before  the  Jud.  Acts: 
RicJiardson  v.  Bank  of  England^  1  Beay.  163;  Topham  y.  Z>.  of  Portland^  1 
B.  J.  &  S.  603 ;  Merry  y.  Nickallsy  8  Ch.  205 ;  but  not  invariably :  E,  Shrews- 
hury  y.  Trappea,  2  D.  F.  &  J.  172 ;  Walf(yrd  y.  TT.,  3  Ch.  812 ;  Burdidc  y. 
Oarrick,  5  Ch.  453. 

Where  the  appeal  was  against  a  Scotch  oo.,  resident  out  of  the  jurisdiction, 
stay  of  execution  was  refused,  as  the  order  of  the  Court  of  Appeal  would  be 
enforceable  in  Scotland  under  s.  122  of  the  Cos.  Act,  1862 :  Ae  Queeruland 
Merc.  Co.,  Exp.  Union  Bank  of  Australia,  W.  N.  (91)  132. 

STAT  OF  PR00EEDINO8  PENDING  APPEALS  TO  THE  HOUSE  OF  LOBDS. 

The  mode  of  application  for  a  stay  of  proceedings  pending  an  appeal  to  the 
House  of  Lords  is,  in  the  case  of  a  stay  on  bail  in  error  under  the  C.  L.  P. 
Act,  1852  (15  &  16  y.  c.  76),  s.  151,  by  summons  in  Chambers:  Justice  y. 
Mersey,  ike.  Co.,  1  C.  P.  D.  575,  C.  A. 

In  the  case  of  stay  of  execution  for  costs  the  application  is  to  be  made  by 
motion  to  the  Court  of  Appeal :  Orant  v.  Banque  Franco^Egvptienne,  3  C.  P. 
D.  202,  C.  A. ;  Morgan  v.  Elford,  4  Ch.  D.  388,  C.  A. ;  Qtbhs  y.  Daniel,  4 
Gifl.  41,  n. 

In  the  case  of  stay  of  execution  or  of  proceedings  under  any  order  on 
appeal  from  the  Chancery  Division,  the  application  is  to  be  made  by  motion 
to  the  Court  of  Appeal :  Merry  v.  Nickalls,  8  Ch.  205  ;  Burdick  v.  Oarrick, 
5  Ch.  453 ;  Walford  v.  W.,  3  Ch.  812  ;  Harrington  y.H.,S  Ch.  575 ;  Topham 
y.  B.  ofPorOand,  1  D.  J.  &  S.  603;  Mackintosh  v.  G.  W.  By.  Co.,  13  W.  E. 
1029 ;  The  Khedive,  28  W.  E.  364 ;  Hamill  v.  Lilley,  19  Q.  B.  D.  83,  C.  A. ; 
Dan.  1082.    For  form  of  notice  of  motion,  see  D.  C.  F.  739. 

For  cases  in  which  similar  motions  were  made  to  a  Court  of  first  instance, 
see  Price  y.  Salusbury,  11  W.  E.  1014;  Bowleg  v.  Adams,  9  Beav.  348. 

The  appeal  must  be  actually  pending,  or  the  applicants  must  give  an 
undertaking  to  present  an  appeal  within  a  limited  time :  Grant  y.  Banque 
Franco- Egyptienne,  3  C.  P.  D.  202,  C.  A. 

The  appeal  must  include  the  order  under  which  the  proceedings  to  be 
stayed  are  being  carried  on :  Bowley  y.  Adams,  9  Beav.  348. 

If  the  application  is  refused,  it  seems  tiiat  it  may  be  renewed  to  the  House 
of  Lords,  and  that  the  House  will  in  that  caise  exercise  its  jurisdiction  to 
order  a  stay  of  proceedings  until  the  appeal  is  heajrd :  see  (hoynne  y .  Lethbridge, 
14  Ves.  585,  686 ;  Denison  &  Scott,  pp.  77,  78. 

Where  the  order  appealed  from  dismisses  an  action,  and  it  is  sought  to 
preserve  the  benefit  of  the  relief  sought  by  the  action,  not  merely  to  stay 
execution  for  the  costs  of  action  pending  the  appeal,  the  order  must  be  drawn 
up  so  as  to  maintain  the  jurisdiction  of  the  Court  for  this  purpose,  notwith- 
standing the  termination  of  the  action  by  dismissal :  Galloway  y.  Mayor,  &c. 
of  Lond<m  (No.  2^,  3  D.  J.  &  S.  59 ;  Oddie  y.  Woodford,  3  My.  &  Cr.  625 ; 
tiiis  may  now  be  done  by  the  Court  of  Appeal  under  Jud.  Act,  1873,  s.  25  (8), 
and  O.  ui,  3,  on  an  application,  made  before  the  order  of  dismissal  is 
passed  and  entered,  to  frame  the  order  accordingly :  Polini  y.  Gray,  C.  A., 
23  July,  1879;  the  decision  in  Price  v.  Salusbury,  11  W.  E.  1014,  not  being 
followed. 

In  the  absence  of  special  circumstances,  the  applicant  must  pay  the  costs 
of  the  application,  inasmuch  as  he  asks  for  an  indulgence :  Grant  v.  Banque 
Franco-Egyptienne,  3  C.  P.  D.  202,  205,  C.  A. ;  Merry  v.  Nickalls,  8  Ch.  205 ; 
Topham  v.  D.  of  Portland,  1  D.  J.  &  S.  603. 

But  there  is  a  discretion  in  the  Court  to  order,  under  special  circumstances, 
the  costs  to  abide  the  result  of  the  appeal :  Burdick  y.  Garrick,  5  Ch.  455 ; 
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Walford  ▼.  IT.,  3  Gh.  812,  816;  5  Ch.  455,  n.;  and  see  E.  8hrew$hury  t. 
Tn^ppe*,  2  D.  F.  &  J.  172. 
Where  Baccess  on  an  appeal  would  be  nseless  if  interim  protection  were  not 

?}ven,  an  injunction  will  oe  granted  or  proceedings  stayed :  Polini  y.  Grcuf, 
2  Ch.  D.  438,  0.  A. ;  WiUon  v.  Church,  12  Ch.  D.  454,  C.  A- ;  but  the 
appellants  will  be  put  on  terms  to  speed  the  appeal,  and  the  Court  will  not 
interfere  if  the  appeal  appears  to  be  not  bond  fide :  Wilson  y.  Church,  eup. 

Trial  of  issues  of  fact  will  not  be  stayed  pending  appeal  to  the  House  of 
Lords  on  a  question  of  law :  lU  Palmer,  22  Ch.  D.  S8,  C.  A. 

Execution  for  costs  pending  appeal  to  the  House  of  Lords  will  not  be  stayed 
unless  it  is  shown  that  the  respondent  would  be  unable  to  repay :  Barker  y. 
Lavery,  14  Q.  B.  D.  769,  C.  A. 

A  stay  of  execution  will  not  be  granted  to  enable  a  party  dissatisfied  with 
the  damages  assessed  by  a  jury  to  decide  whether  he  shall  appeal  to  the 
House  of  Jjords :  Webber  y.  L.  B.  dk  8.  C,  By,  Co.,  51  L,  J.  Q.  £.  154. 

14.  Order  of  the  Hbfise  of  Lords  made  an  Order  of  the  Court. 

Wkebba3  by  an  order,  xLated  &c.,  made  by  the  £t.  Hon.  the  Lords 
Spiritual  and  Temporal  in  Parliament  assembled,  after  hearing  coansel 
on  the  —  day  of  —  (and  also  on  the  —  day  of  — ),  upon  the  petition 
and  appeal  of  &c.,  from  the  order  dated  &c.,  made  on  the  hearing  of 
the  appeal  of  the  (Fit)  in  this  action  from  the  judgment  &c.,  It  was 
ordered  and  adjudged  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment assembled,  that  &c.  \_Reette  order  of  the  House  of  Lords] ;  Now 
upon  motion  &c.,  by  counsel  for  &c.,  and  upon  producing  the  said 
order  of  the  House  of  Lords,  This  Court  doth  ord^,  that  the  said 
order  be  made  an  order  of  this  Court ;  [If  the  order  of  the  House  directs 
accounts  or  inquiries,  add.  And  it  is  ordered,  that  the  following  accounts 
(and  inquiries)  be  taken  (and  made)  &c. ;  And  if  costs  are  to  be  taxed 
herey  And  it  is  ordered,  that  the  oosts  of  &c.  be  taxed  by  the  taxing 
master,  and  be  paid  by  &c.,  to  &c.] — See  Mann  y.  Ricketts^  Y.-C.  K.  B., 
22  May,  1849,  B.  1553;  3  D.  &  S;  446;  affd.  L.  C,  26  Feb.  1852, 
B.  556 ;  Blakemore  y.  L,  ^  S,  W,  Ry.  Co.,  V.-C.  S.,  5  Dec.,  1870, 
A.  2955;  V.  Holmesdale  v.  Sackville-West,  V.-C.  J.,  16  June,  1870, 
A.  1651. 

For  form  of  application,  see  D.  C.  F.  756. 

If  the  order  of  the  House  of  Lords  reyerses  or  yaries  the  order  appealed 
from,  it  should  be  made  an  order  of  the  Court,  so  that  the  order  appealed 
from  may  not  remain  as  unrepealed  on  the  records  of  the  Court :  see  X.,  alias 
H.  y.  ff.y  L.  B.  1  P.  &  M.  294. 

And  if  anything  is  ordered  to  be  done  under  the  direction  of  the  Court 
below,  the  order  of  the  House  must  be  made  an  order  of  Court  before  it  can 
be  carried  into  effect. 

But  where  a  judgment  is  simply  affirmed,  it  is  not  necessary  to  make  the 
order  an  order  of  the  Court :  A,  O,  y.  Scott,  1  Ves.  419. 

The  order  is  to  be  obtained  on  motion  as  of  course  from  the  Court  or  the 
Judge  where  the  action  is  ponding,  or  to  which  or  to  whom  it  has  been  trans- 
ferred :  Man  y.  Bickttts,  3  D.  &  S.  446. 

The  motion  m^  be  ex  parte  :  Wentu^orth  y.  Lloyd,  13  W.  R.  146;  British 
Dynamite  Co,  y.  Krebs,  27  W.  B.  575 ;  11  Ch.  D.  448 ;  on  production  of  an 
office  copy  of  an  order  of  the  House  signed  by  the  clerk  of  l^arliament :  but 
see  L,,  alias  H,  y.  H.,  L.  B.  1  P.  &  M.  293. 

An  order  of  the  House  annulling  a  bankruptcy  may  be  made  an  order  of 
the  Court  in  its  appellate  jurisdiction  in  bankruptcy ;  and  the  successful 
appellant  was  allowed  his  costs  of  an  application  for  this  purpose :  Eixp, 
Harding,  14  W.  R.  825. 

Where  the  order  of  the  House  directs  payment  of  cost^,  the  order  may  be 


Appeals.  883 

enforced  \(v  the  House,  if  sittmg :  see  Denison  &  Scofct,  172 ;  Wentworih  y. 
Lloyd,  13  W.  E.  146 ;  11  L.  T.  365 ;  10  Jur.  N.  8.  1113 ;  5  N.  E.  66. 

If  the  order  has  been  made  an  order  of  Oonrt,  it  may  be  enforced  by  the 
process  of  the  Court :  Man  y.  EickeUsy  3  D.  &  S.  446 ;  Wentworih  t.  Lloyd, 

9Up, 

And  an  action  may  be  brought  on  the  order  of  the  House  for  the  costs 
awarded  by  it  without  making  it  an  order  of  the  Court :  MarheJla  Co,  y.  Allen, 
38  L.  T.  816 ;  47  L.  J.  C.  P.  601. 

And  where  the  costs  are  payable  by  an  appellant  who  has  entered  into 
recognizances  for  payment  of  the  respondent's  costs,  the  recognizance  may 
be  estreated,  and,  notwithstanding  the  Debtors  Act,  1869  (32  &  33  Y.  c.  62), 
the  appellant  mAj  be  imprisoned  on  process  issued  by  the  Q.  B.  Division : 
Be  Smith,  2  Ex.  D.  47. 

Where  no  order  as  to  the  costs  of  the  proceedings  was  made  by  the  House, 
the  Court  below  could  not  subsequently  make  any  such  order :  L,,  alias  H, 
y.  H,,  L.  E.  1  P.  &  M.  293 ;  and  see  Oann  y.  Johnson,  L.  E.  6  C.  P.  461. 

And  the  Court  below  has  no  jurisdiction  to  make  any  order  as  to  interest 
upon  the  costs  of  an  appeal  to  the  House :  Lane,  &  Yorks,  By,  Co,  y.  Oidlow, 
L.  E.  9  Ex.  36;  7  H.  JU.  617. 

No  appeal  lies  to  tiie  House  of  Lords  from  an  order  of  the  Court  of  Appeal 
refusing  leaye  to  appeal :  Lane  y.  Esdaile,  64  L.  T.  666 ;  or  from  an  inter- 
locutory order  of  the  Q.  £.  D.  in  Ireland,  or  an  order  on  appeal  therefrom 
by  the  Court  of  Appeal  in  Ireland :  E,  of  Qosford  y.  Irish  Land  Commrs, 
(1899)  A.  C.  435,  H.  L.  Ir. ;  or  from  an  order  on  a  special  case  raising 
questions  of  fact  only :  Burgess  y.  Morton,  (1896)  A.  C.  136,  H.  L. 

The  House  of  Lords  will  not  disturb  a  finding  of  fact  in  both  Courts  below, 
unless  clearly  shown  to  be  erroneous :  T?ie  P,  Caland  y.  Glamorgan  Steam' 
ship  Co,,  (1893^  A.  C.  207 ;  Mclntyre  y.  McGavin,  (1893)  A.  C.  268,  275,  279. 

For  forms  of  proceedings  on  appeal  to  H.  L.,  see  D.  C.  P.  739  et  seq, ;  and 
as  to  procedure,  Dan.  1082  et  seq. 
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partition  upon  the  affidavit  of  surveyors  with  evidence  showing  the  faimees 
of  the  proposed  division,  the  in&nt  was  declared  a  trustee  for  the  Pits  within 
the  Act,  and  one  of  the  Defts  was  appointed  to  convey  the  premises  on  his 
behalf.  And  see  Bowra  v.  Wright,  4  De  G.  &  8.  265 ;  Eaton  v.  Hanwell^ 
V.-O.  S.,  13  March,  1855,  and  Chap.  XLL,  **  Trustees,"  sup,  p.  1266. 

The  same  course  was  adopted,  to  save  expense,  where  the  shares  were 
numerous  and  complicated,  of  declaring  by  one  and  the  same  order  each 
party  a  trustee  under  the  Act  for  the  others,  and  vesting  the  whole  estate  in  a 
new  trustee  to  convey  the  several  shares :  Shepherd  v.  Churchill,  25  Beav.  21. 

If  any  of  the  parties  interested  is  a  lunatic  the  course  is  similar,  except 
that  the  order  to  vest  or  convey  must  have  been  obtained  upon  application 
to  the  L.  0.  or  other  persons  intrusted  with  the  care  of  lunatics'  estates :  see 
Re  Bloomarj  2  D.  &  J.  88 ;  6  W.  B.  178  ;  which  case  came  before  the  L.  J  J. 
upon  an  application  in  Limacy,  and  under  the  Trustee  Act,  1850,  to  carry 
into  effect  an  oi-der  of  the  V.-C.  S.,  made  in  the  partition  suit  of  Singleton  v. 
Hopkins,  4  W.  R.  107 ;  25  L.  J.  Ch.  150;  1  Jur.  N.  S.  1199  (in  which  the 
application  was  intituled),  declaring  the  lunatic  to  be  a  trustee,  and  charging 
the  costs  upon  the  respective  ^hare8. 

In  Be  Molyneux,  4  D.  F.  &  J.  365,  where  the  committee  declined  to  take 
any  steps  to  complete,  the  L.  JJ.  gave  effect  to  a  decree  for  the  partition  of 
an  estate  in  whicn  a  lunatic  was  interested,  and  had  been  declared  a  trustee 
within  the  Act,  by  making  a  vesting  order  under  sect.  30 ;  and  in  Re  Sherard, 
1  D.  J.  &  S.  421,  an  order  was  made  in  Limacy  and  in  Chancery,  directinff 
the  committee  of  a  lunatic  tenant  in  tail  to  take  all  necessary  steps  and 
execute  all  assurances,  &c.,  for  giving  effect  to  the  partition. 

Where  a  person  of  unsound  mind  not  so  found  was  interested  in  the  parti- 
tioned property,  the  decree,  after  allotting  the  portions  in  severalty,  directed 
mutual  conveyances  by  the  parties  sui  juris  to  each  other  and  to  the  person 
of  unsound  mind,  and  declared  him  a  trustee  within  the  Trustee  Act,  1850, 
8.  30,  for  the  parties  sui  juris.  On  application  to  the  L.  C.  in  Lunacy  a 
subsequent  order  was  made  appointing  tne  guardian  ad  litem  to  convey  and 
execute  all  proper  deeds,  and  convey  the  parts  allotted  to  the  persons  sui  juris 
for  all  the  estate  and  interest  therein  of  the  non  compos  :  Moorehead  v.  M,, 
I.  B.  2  Eq.  492. 

And  upon  the  question  whether  the  application  should  be  in  Chancery  or 
in  Lunacy,  or  concurrently  under  both  jurisdictions,  see  Chap.  XLl., 
"  Teustbks,"  pp.  1258,  1259. 


TITLE  DEEDS. 

A  judgment  for  partition  generally  contains  a  direction  that  after  the 
partition  shall  have  oeen  made  such  of  the  title  deeds,  &c.  in  the  custody  or 
power  of  any  of  the  parties  as  relate  exclusively  to  any  part  of  the  allotted 
premises  shall  be  dehvered  to  and  retained  by  tne  party  to  whom  such  part 
nas  been  allotted. 

The  deeds  are  sometimes  ordered  to  be  deposited  in  the  Central  Office  for 
the  mutual  benefit  of  the  parties :  see  Trodd  v.  Bourne,  2  Atk.  304,  8  May, 
1742  (1741),  B.  406,  cited  2  Yes.  jun.  568.  But  except  in  the  case  of  such  of 
the  deeds  as  relate  to  an  infant's  share  (see  Form  2,  sup.  p.  1883),  this  does 
not  appear  to  be  the  proper  form  of  order :  see  Jones  v.  Robimon,  3  D.  M.  & 
G.  910. 

If  the  parties  are  all  equally  interested,  the  Pit,  but  if  not,  then  the  party 
entitled  to  the  share  or  estate  of  greatest  value,  is  generally  entitled  to  the 
custody  of  the  deeds  on  entering  into  a  covenant  (or  acknowledgment  of 
liability,  v.  sup.  p.  1883)  to  produce  and  allow  copies  to  be  taken  when  re- 
quired ;  or  on  an  undertaking  to  abide  by  any  order  the  Court  may  make  as 
to  the  same,  with  liberty  to  either  party  to  apply  for  directions  concerning 
the  same:  see  Elton  v.  E.,  27  Beav.  632 ;  Jones  y.  Robinson,  sup.;  and  it  seems 
that  on  giving  that  undertaking  the  person  in  whose  custody  ^e  deeds  are 
will  be  allowed  to  retain  them :  8.  C. ;  Lord  Cardigan  v.  Montagu,  L.  C, 
6  Jiine,  1755,  A.  406. 

Where  several  persons  were  interested  in  the  estate  the  partition  deed  was 
directed  to  be  enrolled  at  the  expense  of  all  parties,  with  liberty  for  any  person 
interested  to  have  a  duplicate  at  his  own  expeooae :  Elton  v.  Ky  nup^ 
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PA&TinOH  XmDEB  THE  INCL08USE  ACTS,  1845—1876. 

By  the  IncloBore  Act,  1848  (11  &  12  Y.  c.  99),  S8.  13,  14,  the  pTOvisions  of 
the  Inclosare  Acts,  1845,  1846,  and  1847  (8  ft  9  V.  c.  118,  9  &  10  Y.  c.  70, 
and  10  &  1 1  Y.  c.  11 1),  are  extended  to  partitions;  and  on  the  application  of  the 
parties  interested  the  Inclosure  Commrs  (now  Board  of  Agricaltore)  are 
empowered  to  make  partition  of  land  held  in  undivided  shares,  though  such 
land  is  not  subject  to  be  inclosed  under  the  principal  Act  (8  &  9  Y.  c.  1 18). 

By  the  Inclosure  Act,  1857  (20  &  21  Y.  c.  31),  ss.  6—11,  inequality  in  value 
may  be  compensated  by  a  rent-charge  in  the  case  of  an  exchange  or  partition 
under  the  authority  of  the  Acts,  where  the  deficiency  does  not  exceed  one- 
ei^th  of  the  actual  value. 

By  the  Inclosure  Act,  1859  (22  ft  23  Y.  c.  43),  s.  10,  it  is  not  necessary  for 
lessees,  being  persons  jointly  mterested  within  the  provisions  of  the  Acts  in 
land  or  other  subject-matter  of  partition,  to  join  m  the  application  to  the 
commrs  for  partition ;  and  by  sect.  11,  the  statutory  provisions  as  to  notice 
of  dissent  shall  not  apply  where  persons  interested  to  tne  extent  of  two-thiids 
in  value  shall  have  made  the  application. 

By  the  Commons  Act,  1876  (39  ft  40  Y.  c.  56),  s.  33,  the  provisions  of  the 
Inclosure  Act,  1845,  s.  105,  relating  to  the  validity  after  confirmation  of  an 
award  of  inclosure  of  the  exchanges  and  partitions  set  forth  in  such  award 
shall  apply  to  orders  of  exchange,  partition  and  division  of  intermixed  lands, 
carried  mto  effect  in  pursuance  of  me  Inclosure  Acts,  1845 — 1868  (mentioned 
in  the  schedule),  by  separate  orders,  and  not  included  in  an  award  of  in- 
closure. 

For  a  statement  and  summary  of  the  several  Inclosure  Acts,  1845 — 1868, 
see  Elton,  Copj^holds,  105. 

Commrs  having  by  law  or  by  the  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  may  administer  oaths :  Evidence  Act,  1851 
(14  ft  15  Y.  c.  99),  8.  16;  Taylor  on  Evid.,  8th  ed.  1178. 


PA&TinON  UNDER  SETTLED  LAND  ACTTS. 

The  principal  provisions  of  these  Acts  in  reference  to  partition  are  as  to  the 
powers  of  the  tenant  for  life  generally,  S.  L.  A.  1882,  s.  3,  sub-s.  iii.,  and 
s.  4,  sub-s.  2  («up.  p.  1822) ;  as  to  contracts  by  the  tenant  for  life,  sect.  31  (I) 
{v.  sup.  p.  1840^ ;  as  to  shifting  of  incumbrances,  s.  5  {Bup.  p.  1824) ;  as  to 
raising  money  lor  equality  of  partition,  s.  18  («u/>.  p.  1822) ;  as  to  notices  to  be 

flven  to  trustees,  sect.  45  [aup,  p.  1824),  and  as  to  creation  of  easements, 
^.  L.  A.  1890,  s.  5  (tfup.  p.  1822). 


SbCTION  III. — ^AsCERTAINIKO  BOUNDARIES. 

Ascertaining  Boundaries  of  Land  at  Suit  of  Orantee  of 

Itent'Charge  thereon. 

This  action  coming  on  for  trial  &c.,  Let,  in  the  event  of  the  parties 
not  being  able  to  agree,  the  following  inquiries  be  made,  that  is  to 
say :  1.  An  inquiry  what  are  the  lands  charged  with  the  rent-charges 
of  £ —  and  £ — ,  and  if  they  cannot  be  ascertained,  2.  An  inquiry 
what  other  lands  of  the  Deft  A.  B.  are  of  the  same  extent  in  each  case 
as  the  land  so  charged;  And  Let  lands  of  the  Deft  A.  B.  of  the 
same  extent  in  each  case  to  answer  the  said  rent-charges  rei^ectiyoly 
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be  set  out  under  the  direction  of  the  Judge  in  ChamberB ;  And  Declare 
that  the  land  subject  to  the  rent-charge  of  £ —  consists  of  &c.  [jcar- 
tioufara].—Searle  v.  Cooke,  Kay,  J.,  10  July,  1889,  B.  1002 ;  S.  C, 
43  Oh.  D,  519,  0.  A- 

For  form  of  order  for  commission  to  ascertain  boundaries,  and  for  compen- 
sation, apportionment  and  account  of  rents,  and  of  timber  cut,  see  Seton, 
5th  ed.,  t*orm  1,  p.  1571 ;  Winton  v.  Newland,  M.  R.,  6  Ana;.  1813,  B.  1510; 
Abergavenny  v.  Thomas,  L.  C,  21  May,  1739,  B.  294;  West,  649;  Barker 
V.  J5.,  L.  0.,  1  July,  1795,  A.  467 ;  and  A»  G.  v.  Penruddockey  M.  E.,  28  April, 
1856,  A.  1302.  And  for  form  of  order  for  commission  to  issue  to  distinguish 
freehold  and  copyhold  lands,  compensation,  deeds,  account  of  rents,  costs, 
see  Seton,  5th  ed.,  Form  3,  p.  1572;  and  Hahergham  y.  Stamfeld,  L.  C.  and 
two  Judges,  25  July,  1793,  A.  548;  10  Ves.  278. 

For  decree  for  commission  to  set  out  the  boundaries  and  limits  of  two 
collieries,  and  the  several  closes  and  parcels  of  ground  thereto  respectively 
belonging,  and  the  commrs  to  look  into  both  the  collieries,  and  see  how  the 
one  intermixed  with  and  ran  into  the  other,  and  to  set  down  temporary 
marks  and  boundaries  to  distinguish  the  one  from  the  other,  see  ColUngwood 
V.  Jenison,  L.  C,  5  May,  1708,  A.  366 ;  and  for  the  further  order,  reciting 
that  the  commrs  made  a  certificate,  which,  on  the  12th  Feb.  1 709,  on  a  motion 
to  discharge  the  same,  they  were  ordered  to  review,  and  that  they  thereupon 
made  a  second  certificate,  certif  }'ing  that  they  had  divided  the  collieries,  and 
set  up  posts  as  temporary  marks,  and  to  which  they  annesed  a  map,  survey, 
or  draught  thereof ;  directing  the  first  certificate  to  be  set  aside,  and  the 
second  certificate  and  the  divisions  and  allotments  therein  contained  to  be 
confirmed,  and  the  several  collieries  of  S.  and  B.  to  be  held  and  enjoyed 
accordingly ;  and  granting  perpetual  injunction  against  altering  the  boiuids, 
S.  C.y  20  May,  1710,  A.  347. 

For  decree  for  commission  to  ascertain  charity  lands,  and  set  out  freehold 
from  copyhold,  see  A.  G,  \,  Peach,  L.  C,  25  July^  1754,  A.  541 ;  freehold  and 
leasehold:  Pearshall  v.  Wallar,  L.  C,  4  June,  1722,  B.  523;  Norria  v.  Le 
Nevt,  L.  C,  17  July,  1742,  B.  473 ;  3  Atk.  32,  33. 

For  reference  to  Chambers,  by  consent,  to  ascertain  boundaries,  see  Spike 
V.  Harding,  Fry,  J.,  25  Feb.  18^8 ;  7  Gh.  D.  871 ;  26  W.  R.  420. 

For  declaration  of  Plt*s  right  to  proportionate  part  of  rents,  and  inquiry 
as  to  boundaries,  though  confused  oy  fault  of  the  party  through  whom  he 
claimed,  see  Hicks  v.  Hastings,  3  K.  &  J.  701,  706. 

For  order  of  reference  to  an  engineer,  to  make  a  plan  of  the  medium  line 
of  high  water  of  the  sea-shore  in  question,  such  plan  to  be  deposited  with  the 
clerk  of  records,  &c.,  to  be  inspected  by  the  parties,  see  ^.  G,  v.  Chambers , 
4  D.  &  J.  58. 


NOTES. 

Courts  of  Equity  wiU  grant  commissions,  but  it  is  more  usual,  as  in  the 
case  of  partition,  to  direct  an  inquiry  at  Chambers  to  ascertain  boundaries : 
see  Spike  y.  Harding,  7  Ch.  D.  871 ;  J).  C.  F.  765. 

To  obtain  this  relief  it  must  be  shown  that  the  Pit  has  clear  legal  title 
to  land  of  which  the  Deft,  against  whom  such  relief  is  sought,  is  in  posses- 
sion :  A.  G.  V.  Stephens,  6  D.  M.  &  G.  121  (reversing  1  A.  &  J.  724,  and 
dismissing  the  information  on  failure  of  such  proof);  Godfrey  v.  LiUel, 
1  Buss.  &  M.  59 ;  2  lb.  630 ;  and  that  without  the  assistance  of  the  Court 
the  boundaries  cannot  be  found :  Miller  y.  WarmingUm,  1  J.  &  W.  491. 

The  grounds  on  which  this  relief  was  ^[ranted  in  equity  are  stated  to 
have  been  where  the  soil  itself  was  in  question,  or  in  oraer  to  avoid  multi- 
plicity of  suits,  or  where  some  equity  arose  by  the  misconduct  or  acts  of 
the  Defts,  as  fraud,  or  confusion,  or  the  like :  see  Wake  v.  Conytrs,  2  L.  C.  Eq. 
6th  ed.  438,  443 ;  1  L.  C.  Eq.  7th  ed.  170;  Speer  v.  Cratt^ter,  2  Mer.  418. 

All  persons  having  interests  were  necessary  parties  to  the  suit:  Rayley 
T.  Best,  1  Bliss.  &  M.  659. 

A  tenant  is  bound  to  preaervQ  the  boundaries  between  his  landlord's  and 
his  own  property,  and  if  he  permits  them  to  be  destroyed  so  that  the  hmd- 
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lord's  land  cannot  be  ascertained,  he  is  bound  at  the  end  of  the  term  to 
restore  it  specifically,  or  to  subetitate  land  of  equal  value,  to  be  ascertained 
by  commission :  A,  O,  y.  FuUerton,  2  Y.  &  B.  264 ;  and  this  relief  is  given 
not  only  against  the  party  guilty  of  the  neglect,  but  also  against  all  who 
claim  under  him:  see  ^1.  6^.  v.  Stephens,  6  I).  M.  &  G.  Ill,  133;  Hicks  t. 
Hastings,  3  K.  &  J.  701 ;  and  see  Brown  v.  Walet,  15  Eq.  142. 

Similarly,  a  copyhold  tenant  is  bound  to  keep  the  boundaries  of  his  tene- 
ments distmct ;  and  if  he  neglects  to  do  so,  the  Court  will  direct  an  inqu'ry 
for  ascertaining  the  boundaries,  and  if  that  should  be  impossible,  will  order 
land  of  equal  value  to  be  set  out  in  substitution.  If  the  tenement  is  enfran- 
chised, the  obligation  to  preserve  the  boundaries  ceases,  but  the  tenant  is  still 
liable  for  default  which  had  happened  before  the  enfranchisement:  Searl^ 
V.  0«Ar,  43  Ch.  D.  519.  C.  A. ;  and  see  form  of  order,  svp,  p.  1892,  and  the 
lord,  having  a  rent-charge,  and  the  grantees  of  the  rent-charge  claiming 
under  him,  do  not  lose  &eir  rights  by  reason  of  his  omission  to  have  the 
boundaries  ascerta'ned  on  enfranchisement  under  15  &  16  Y.  c.  51  (see  now 
the  Copyhold  Act,  1894,  57  &  68  Y.  c,  46,  s.  52) :  S,  C. 

The  Court  has  entertained  suits  to  settle  boundaries  of  real  estate  in  the 
colonies :  TuUoch  v.  Hartley,  1  T.  &  C.  C.  1 14  ;  but  the  jurisdiction  has 
been  based  upon  contract  made  in  this  country,  enabling  the  Court  to  act 
in  personam :  Penn  v.  L,  Baltimore,  1  L.  C.  Eq.  755 ;  and  see  Paget  v.  Ede^ 
18  Ea.  118 ;  Pike  v.  Hoare,  2  Eden,  182. 

It  nas  been  held  that  hearsay  evidence  is  admissible  on  a  question  of 
parochial  or  manorial  boundaries,  but  not  as  to  boundary  between  two 

?rivate  proprietors :  NicholU  v.  Parker,  14  East,  331 ;  Clothier  v.  ChapTnan, 
b, ;  Taylor  on  Evidence,  557,  558. 

A  tithe  commutation  map  is  not  admissible  in  evidence  as  showing 
boundaries  in  a  case  of  disputed  title:  Wilber/orce  v.  Hearfield,  5  Ch.  D. 
709  ;  and  as  to  the  evidence  afforded  by  entries  in  parish  books  and  receipts 
for  rent,  see  A.  O.  v.  Stephens,  1  K.  &  J.  724 ;  6  D.  M.  &  G.  111. 

The  division  will  be  oy  metes  and  bounds:  Winton  v.  Newl^ind,  sup, 
p.  1893 ;  Norris  v.  Le  Neve,  3  Atk.  32 ;  and  the  commission,  which  is  nearly 
m  the  same  form  and  of  the  same  nature  as  a  commission  of  partition,  is 
sued  out,  executed,  and  returned,  and  the  certificate  of  the  commrs  is 
objected  to,  confirmed,  or  quashed  in  the  same  manner:  see  Dan.  1121. 

The  costs  of  a  commission  for  settling  boundaries  and  separating  free- 
holds and  copyholds  were  ordered  to  be  borne  by  the  parties  equally,  though 
the  interests  were  not  equal :  Norris  v.  Le  Neve,  3  Atk.  81 ;  but  in  Hahergham 
V.  Stans/eld,  10  Yes.  278,  sup.  p.  1893,  the  costs  of  all  parties  were  directed 
to  be  paid  out  of  the  testator's  estate  rateably  in  proportion  to  the  value  of 
the  freeholds  and  copyholds. 

Under  the  Inclosuro  Acts,  1845 — 1876,  the  Indosure  Commrs  have  power, 
when  lands  are  inconveniently  mixed,  to  confirm  an  agreement  for  division 
made  by  the  parties  interested,  and  to  oounterchange  the  titles  of  parcels 
allotted  on  the  division,  and,  with  the  consent  of  the  lord  in  the  case  of 
copyhold  lands,  to  appoint  an  assistant  oommr  to  make  a  redivision  of  inter- 
mixed lands :  see  9  &  10  Y.  c.  70 ;  Elton  on  Copyholds,  108 ;  Scriven  on 
Copyholds,  326  et  seq. 
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